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(B) T he Declaration. . e wt os 5 

herein, _ > {ria 
1. The Nature ee and therein, of addi 
Counts 5 in the ſame Declaration. | wap - -S 
2. Who may join or be joined in the ſame Declaration, 9 
What matters may be joined in the ſame 


4. Of the Declaration's agreeing with the Writ. 


5. Of the Sutheiency:and Certainty required in the Declaration 3 
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Declaration. Page 22 
5. Of the Certainty required in the 1 101 the Thing 
declared for. | ; 8 
1 6. Of ion 
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js Of 2 ature Gene the Gerl Kinds. ET 
2. What the Defendant muſt do before any Imparlance. 28 
3. What he is to plead after a general Imparlance. 29 
4. What may be pleaded after a ſpecial Imparlance. -. 29 


5. In what Caſes the Courts exerciſe a diſcretionary Power o 
granting or refuſing an Imparlance.- 
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And herein, | 
1. Of Pleas to the Juriſdiaion. PETS 
And herein, = 
1. To what Courts to be dad, and of the Difference "= 
tween a Plea to the Juriſdiction and a Claimof Conuſance. 32 
| - 2. The Manner and l ime of pleading tothe Juriſdiction. 35 
i) of A 15 in » Apalgment, 1 IP ' CO 
Derein, © 5 + * * 
. 5 Of Pleas in Diſability of the Perſon of the Plaintiff. 
2. Of Pleas in Diſability of the Perſon of the Defendant ; and 
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2 Immaterial and informal Iſſues, and where aided. 5 
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I. The Nature thereof, 5 67 
2. In what Caſe a Traverſe is permitted. : 

3. lo what Caſe a Trarerſe i is peogury. 
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— therein; of Privilege. J ² 111 36 
3. Of Miſnomer and the want of Addition: e 

; 4.̃. Of Abatement by reafon bf Coverture. . $9 
LS — Of Abatement by the Death of Parties. - 40 

5. Wherea Defect in the Writ ſhall abate it. 44 
Wa Wen he Wii's not. dqpecing with. the Count ſhall hes 

43 

| 8. . the Writ is abated 4 fafto, or is only heels. " 

| 9. Where the Writ ſhall abate j#-#or9,- or in Fart only.  / 

„„ 10. In what Caſes the Defendant hath i it lt akin to read 1 
„„ Abatement or in Bar. 46 
„ C1 x22 Pendeney of another Suit or Adios, how to he Jae? in 

20 Abatement. e 48 

Q. 19; What Heil be lad a Plea My Sn 3 3 and there · 
1 of the Coticlufion proper to each Plea. J DG 

+ wh 3 13. Fleas in Abatement how reſtrained. 
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5. To what, Boint the Trayerſe ſhall he taken; and therein what 
Matters are traverſable, and of the Mannerof king harval 7 5 
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terof Iaducement, 1 2 which is the Giſt of the Defence. 86 
affirmative and negative Pleas © EE 


6. Negative „„ ta 
71 Things muſt te pleated F Nan 


i 8. Of Color in Pleading. 


5 Pleadin ors de Fee, 8 
11. Eftoppels i in For bw I © 206 b 
12 Pleading with a Profert, and 2 9 . 
5 And herein, 
- 1. In what Caſes there . | 
„ of Demanding oo 9 113 
13. leading a Recovery i in a former Ace. 1 f 5 Ade; 
) Dupliy i in Pleading. 9 
And Seem. 
1. The Reaſon why — # Paid, and the Manner af 
taking Advantage thereof. "L108 
2. What ſhall be ſaid Duplieity in Pleading, _ 119 
3, Of pleading double PLE Leave of the Court, ++. an 
43 (L) Dr in Pleading. : C 
44 (M) Repleader. 8 126 
1 1. Of the Nature of a Repleader, and Manner of _ 
* it. 12 
46 2 A ef in what Caſes to be awarded. 126 
in 3. Repleader at what Time to be awarded. 4 . 
48 0 Co i OM ED 
re · „ Deſinition and Nature of a Demurrer. „ 
49 | | ae Manner and- Form of demurring — therein of j oe 
31 "7 N N in Demurrer, and waving thereof. | 130 
2 3. What Facts are admitted by a Degen. 3 5 
: 2 y How far a Judgment on a urrer is peremptory. 
52 Of the, Difference berwgen a general and ſpecial 8 
e ; 132 
8 6. What Things are good on 2 general N that would 
54 . be otherwiſe on a ſpecial one. 133 
54 7. Demurrer to Evidence. | 136 
gt | 00 Pla at a wy Nr to be put in, and the on are. * 137 
in aun and Diſcoptinuance'i in Heading. ; 139 
60 [Continuance of Suit or Proceſs. 1342 
65 3 Diſcontinuance, pn | 142 
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Premunire. * 145. | 
A) What Offences come under the Notion of @ ire. 
Y * benen, thertin. 


Ss 


4. Whether there may be a Traverſe upon a Traverſe. Page 7e 


2. That the Plea muſt be good'in Subſtance; and therein ef Mat- | 
3. Of general Pleading to avoid Prolixity z and, therein of 


4. Of Surpluſage and Repugnancy in Pleading, ' 94 
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151 
1 U the 0 Prevgatv as univerſal Occupant... | 
KS That be is univerſal Occupant, and inided » to al derelict 


Lands To 153 
„ n Prerogative i in Eſcheats - 5 154 
3 . Of his Prerogative in Seas and Navigable Rivers 2 156 
43§ Of his Prerogativein Swans and Royal Fiſhes. 157 
8 5. Of his Prerogative in Bacons and Light Houſes. F 158 
i ek his Prerogative in Wreck. „ 
I. Ofhis Prerogative in Relation to Coins and Mines 160 
7 Of his Prerogative in derilect Goods; and therein of Waifs, 
Strays, and 1 reaſure Trove ___ „ 164 
9 Of his Prerogative in Fines and Forfeitures, 1 165 
( ©) Of his Preragaliue over the Perſons of | his Mee. | 1 7 5 
nd herein, _ ns OED | 
1. Who ſhall be ſaid his Subjects. | 166 
2. That he is intitled to the Service and A of his Sub- 
jects; and therein of the Oaths injoined them. 167 
3. That he may reſtrain his ſubjects from going abroad; and 
herein of the Writ de Ne exeat Regno. 168 


4 That he may command his Subjects to return Home ; and there - 
in of awarding a Privy Seal. 


| 169 
8 ar the Fountain Jufice, and e with the Execution 


Aud herein. ! \ : 
1. That all Civil Juriſdiction flows from the Kind” „ 
2. Of the King's Prerogative in Eccleſiaſtical Matters. 172 
3. Of his Prerogative in creating Officers. „ 
4 4 Of his Prerogative in making War and Peace. 174 
5 Of his Prerogative in taking Care of e * Luna- 
ticks and Charitable Uſes a „„ 
6. Of his Prerogative in Pardoning. „„ 
7. Of Diſpenſations and Non at WES 
8. Of his Proclamations. 188 
(x) How the Rules Wen . =o reſet to the * 2 "POW 
erfjon. 
4 fr herein, 
1. Of what Things 3 from the pig) of his Perſon and 


. Office 190 
2: What Things enure to him i in his natural, and what i in his 11 
litical Capacity. 


3 Of the Difference in the Rule of Law as dire&ting the King's | 
Property otherwiſe than that of a Subject. . . > 


435. That his Rights ſhall be preferred to the Subjects where 0 
happen to meet. 19 

es 5. Of Ads of Parliament which extend to or bind not the King. 
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| 6. That no Laches can be imputed to him; and cherein of th 

Maxim, Nullum Tempus accurrit R 1 

7. Of his Prerogative i in his Guts col ois in Cu of 
Juſtice. : 203 


) ” the King's e lun Þ Patent. . 5 203 
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_ nen way grant- BE 0 153 53 
And therein, 1 0 
4, of Grants ariſing from his N of Power, and which 
are inſeparably annexed to the Crown. „ 
2. Of Grants ariſing from his Intereſt. 205 199 
3. How far the King muſt have an Intereſt, in order to e ” 


t him to grant. 206 

3 4. Grants tending to a Monopoly. ; and therein og of a 4 
4 new Invention. i 00G: ' 
6 5. Grants of the ſole Liberty of Printing. 207 

7 2. Of the Conſtruction of the King's Grants and Letters Patent, 

8 as to their being good or void; and herein of the King's being 

8 deceived in his Grant „„ 
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Privilege. Page 21 rag | 
(AT The Duties and Officer from which certain Penſent bs reg of their * 


5 lege are e —_— ; : 
E {B) The particular Privileges in Suite allowed Officers and Attendants in ile 
, Courts of Juſtice. 8 6 218 3 
; herein, | 
1. What ſuch Officers are that are intitled to en 0 
% 2. Of the Privilege and Protection allowed thoſe whoſe Attend- 
J = ance is neceſſarily required, 2 221 
f 3- In what Caſes this Privilege is to be allowed. 22322 
4. Of claiming and allowing Privilege 3 and therein that it muſt | 
be ſet forth and pleaded OO WHY OY 
: 5. How privileged Perſons are to ſue and be ſued. >. 
8 6. Whether there can be'Privilege againſt Terre: + 227 
4 e Privilege 9 1. he ln and Members of Parliament. 228 
F o ſuch Perſons are that are intitled to this Privilege 
5 1 How far this Privilege extends to their Cervantes and At- 
5 tendants. 7495 71 429 
| 3. In what Caſes this Privilege s to be owned 231 
4 Of the Commencement rilgs i 10 be of this Privilege. 233 
6 8 How Privilege is to be claimed and taken Advantage of. 233 
What ſhall be deemed a Breach of Privilege. i 
4 Of the Proceedings in Courts by and againſt N intitled 
1 \ to > Privilege of rn CAR 756 1 
) 5 1 
i Prohibition. Page 240 · 
E : - 
5 4 A) What Courts may grant a Prohibition. = — 241 
o (B) Tow the graating a Prohibition be aum or ex acbito Jufticie, 
| 242 
(C) Who have a Right to fuch Writ, and may 4 demand i it. - 
: D) Who may join in ſuch Writ. | = IM oy | 
| (5) Of the Sugref gion and Manner of obtaining a Prohibition. lhe 
(F) When to be granted 17 or hoc uſque only, and herein o dren | 
) Rep Party to declare on his Prohibition. 4 
f Whether more than one ſuch Writ is to be awarded. 
| 9 ond bein in what cite U : 
er ſentence. | | 
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4 5 00 To what Conrtsa Prohibition may be awarded ; and < that the Sur 
= coal Couris ars to determine the Boundaries of all Inferigr ITT 4 


| | eee o ir Tanporal Cours in what, kame to n, | 
5 0 Probes bs Jo the Spiritual Court in what Blass. ; 5 * 
. . with a Matter p durch 1 Ten po 
2. Where they determine on a Matter of Feeebolt. 70S bo | 
8 'In what Caſes a Prohibition lies when they eve on 
Criminal Offences. puke | 
4. Where the Eccleſiaſtical Courts determine on (FAKE | 
5. In what Caſes they ave ; a concurrent Juriſdi 
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| determine Incidents, FF may. | 
PO TO On Pons ns res. e 262 
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Beleaſe, Page: 26. 3 he 


| (A) Kn the aver and by Det, 85 115 264 
a ein, . 
1. Of the Words and 8 an 1 Releaſe. 
2 How far a Covenant or VEE may operate as a Deſea- 
= fſanee or Releaſe. a6s 
£7. * How far a Diſpoſition by 2 as a Releaſe: 267 
(B) Releaſe by Operation. of Law, hoop ene the Efe& thereof. 267 
0 2 of Lands and Heroditaments, how they. enure. 270 
Bi Of Releaſes that enure by way of Miner le Eft , | 
2 Releaſes by way of Mitter le Droit. 271 
f | 3. Releaſes that enure by way of Extinguiſhment. 273 
1 | 7 Releaſes. that enure by way of Enlargement ; and therein of 
Go BT -the modern Manser of Conveyancing by Leaſe and . 
74 
5 What Eftate or Interef paſſes by the Releaſe 3 and therein | 
oſ the Words requiſite to an Enlargement, 5 


(D) Whain:ref A of their Right nd Intergſ are capable relegfng. 
(E) 07 A by Exctutors and been 2 oh 


(F) How far the ay” gogrobe Releaſe ſhall bind the Wife _ ; =” 
(G) To whoſe benefit a Releaſe ball enure ; and 15 ſhall be bound wy 
7 5 not a Party to the Releaſe.” ; 28 * 
Gi i ow * a Poſſibility or Contingent Inter may 2 relaſed. 283 
(1) How t operative words in 4 Releaſe ve been c . 
Aud therein of the Wards,. n 0 | 1 9 


1 I. Claims and Demands, what are releaſed e 
3 2. By a Releaſe of all Adions and Suits. = + 
= * at in what Cafes refirajned to the ſpecial Purpoſe for which ü ee, 


. be aud Intere be 4 to. be ceaſed a ford Mif. 
5 ee * ie releaſed ; — 
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(1) In what Gaſes a' Remainder or Revrfn Jl be bj to the Aa on 


ae ee , arg e Cryſis 
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Wie their” DIVISIONS, 


Bemainder and Reverſion. "Page 2 155 = ; 


Faw 0f what "hag: a Remwindir dune be-mady. ©. 3 


(B) What Words 21 to create a Remainder. PITTS 08 
EY > herein, : 


1. Where a Limitation to the Heirs of the 3 Foes Ft, 
his Body, ſball veſt in ſuch Heirs by Deſcent or Purchaſe, 

2. Where a Limitation to the Heirs, or Heirs. of the Body of a 
Stranger ſhall veſt in ſuch Heirs as a Remainder and by 8 
chaſe, or by way of Limitation and Deſcent. 

3. Where by a ſpecial me the Remainder ſhall reſt bs | 


A. 154 Renaindars 22 eee 
D) /. ſevera nds of as into 
60 4 «d, or in Gontingeury and Aleyance. | 306 
E) What Eftate ir ſufficient to ſupport a Renaiader. 309 


(F) A. Continwance of che pariiewlar Then, ls he Renee 


ie to commence. 311 


(G) Cantingent Remainders, how prevewed from riſing or in Eſſe. 312 
(H) of Remainders that ariſe on Conditions Precedent or Subſequent. » $1} - 
And herein, © 
1. Of the Difference between 4 Condition and. a Limitation, and 
i Caſe of the Condition hen it precedes the Veſting of the 
Remainder as the Cauſe thereof, -and is annexed to the firſt 
| Eftate, and when it is annexed abſolutely without any __ 
to the Remainder. 
. Between a Deed and a Will, when in both the ſame wats 
of Condition are made uſe of for veſting the Reniainder. 319 
3. Between a Limitation over in Caſe of a Will, and where no 
- Limitation is made over. 323 
4. Between Remainders that are to ariſe upon Conditions agree- 
able to the Rules of Law, and ſuch as are to ariſe upon Con- 
ditions repugnant and againſt the Rules of the Law. 
_ 5. Between ſuch Words ag actually make a Conditions and uch 


as are only deſcriptive of the ſanner when and how the Re, 
mainders are to a 


Charges of the particular Tenant, 328 


(K) To what Purpoſes the Remainder is accounted but as one with the parti; 


_ cular Eſtate, and where they are regarded az ſeveral Eflates. 330 


332 

' Bent, Page 3 + | 

(A) 0 the ſeveral Ki Rang. 5 | N 

g, = 7 „ 1 335 

"Ji 3 Rent-Service, — pe 3 | 

. 3. Of a "74, 5-1 e Om ts Ea 4. 

(B) Our I 2h Things a Rent may iſſue.” 1 
150 Upon what Conveyance a Reni - der vice hoy 4 2 Wo TY 

| )-By alias end) a few wan be re/rved or created. . 
10 e e 372 
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A; Tan of the PLAT ITS. 


AF)O the Days of Payment. Page | 
(G) Z zohom 125 may be re, gp or granted, - © 2 ne; 
H) Of the Continuance of the to whom to 1, 4 and herein herein: of 

the diſlin@ Intergſis of the Heir pats Execcutors of the io 3349 
(1) Of the Recovery and Demand 27 the Rente. | | 355 
And herein, ET 
1. In What Caſes a Dedumiths Ds "js | £71 | 
2. The Time of Demand. | $6) 
| 3. The Place where a Demand is to be mn 358 
1 0 K) The ſeveral Remedies for Recovery a . 359 
And berein. | 5 5 
I Of the Remedy by Diſtreſe. 359 
2. Of the Remedy by Writ of Annuity, | 369 
3. Of the Remedy by Aſſiſee. WL 
4- Of the Clauſe of Re- entry. ER. 305 


5. Of the Nomine pene, _ 

6. Of the Remedy by Adiion of Debt, and da on fe 
| ral Acts of Parliament; 

bo () Rent when and bow Selen ond here of the kee, of 

enant. 66 

f (M) 0 Apportiqument, and therein E the e and Ertngjhne 

th Rent, 

4 þ And herein, tt 

I In what Caſes a Rent may be apportioned by the AR of the 

Parties, and herein of the Difference between a Rent-Service 


and a Rent-Charge. 368 
2. In what Cafes they may be apportioned by the AQ of Law, or 
the Act of God. 370 
8 The Manner of ſuch Apportionment and how: he Tere b 
ſhall take Advantage of 1 uy 371 
Replevin and Avowry. Page 573. | 
A) The Nature and Defeription thereof, 372 
t The different Kinds of. Replevins ; and Sainks if Replevin by Writ at 
Common Law, and by Plaint or Ad of Parliament. 2 37 373 
(0) , out of what Courts and by what nen they iſſue ; and 
Seein of the Power and Duty of the Sheriff: 71 
| (D) Of the Pledges in Replevin, and the Proceedings againf the, 375 
| 4 } Of + the Write ar Proce oe i in Raplevin, | oe? 278 
5 And herein, | N 
I. Of the original Writ of Replerin, | ee 78 
2 Of the Witheroam. | ht 379 
3. Of the Wirit of ſecond Deliverance.” 380 
4 Of the Writ de * propriptate probanga, and the im of Fro. 
1 — 9 
5. Df he Writ de returno habends, FE 382 
6. Of Returns irrepleviſcable. . 
J. In what Manner che Sheriff 1 is to return ant execute ſuch 
- 7: Pos | 5 1 | 383 
( Of aha Pro rty a r what Thin a Replvin le „ 
16) * OY 1 — whom it SO | 385 
(H Of the Declaration in Replevin, e . „5 a7« 980 
(1) Pleas in Replevin, | 387 
(K, Awowories in Replevin ; ; and hircin of chat 87 72 and bervrcer and 
be Certainly required therein. > © 389 


| , Cofts and * in Replevin. vide ri. Cf Laaer (F) 
RB eſcye 
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Reſcue. - Page 396. 


; Biner it may be ©: ei 396 7 
(A) What iti, and of what Things it may "= 
| hat Caſes a Reſcue may be juſtified. 397 
19 57 25 72 a Reſcue, and how __ e are to be 
called | e 
(0 The Form of the proceedings on 4a e | : e 400 
(E) . 15 | 40 
= 13 Caſes the Sheriff may return a Reſcous; . therein 
of the Difference between a Reſcous on meſne Procels and 
Execution. 40¹ 
2. Of the Form of the Return, and for what Defects i i may be 


3. Whether the Sheriff's Return of a Reſcue be ribbed 404 2 


Scandalum Magnatum. Page 40% 
(A) The. Perſons who may bring this Aion. | FF 405 


(B) For what Words it lies. © | 405 
(C) The Proceedings in this Aion, s F : e 


Stire Facias, Piks 409. 


(A) The Nature of the Writ. | 409 
(B) In wvhat Caſes it ts a proper Remedy. 410 
IC) In what Caſes neceſſary, and hls who are to be Parties to it, and 
of the Privity reguir herein, - | | 412 
ein, 
1. Of the Sci. Fa, to revive + Judgments, and after ok "Time 
neceſſary. 1 
2. Of the Sci. Fa. on Recognizances and Statutes. " - 34 
3. Of the Sci. Fa. on Letters Patent. 415 
4. Sci Fa. by and againſt Executors and Adminiſtrators. 416 
5. By and againſt Heirs and Tertenants. 417 
6. By and againſt Huſband and Wife. f 
(D are, e and lor mo a7 
1 Pur; 
* of the original Aion. 421 
(E) / ds Sci. Fa. | | | 423 


Sequeftration. Pins 44. 


(A) The Nature and fr Ait Introduction of "a Proceſs. =) . 
(B) In what Cafes to be eee . | dee =— 
; ein g : * . 
1. Againſt what Perſons. | | 426 
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LEADING in general ſignifies the 8 e of Parties to 
Suits when they are put into a proper and egal Form; and are 
diſtinguiſhed, in reſpect to the Parties who plead them, by the 
Names of Bars, Replications, Rejoinders, Surrejoinders, Rebutters, Sur- 
rebutters, &c. and though the Matter in the Declaration or Count does 
not properly come under the Name of pleading, yet being often compre + 
hended in the extended Senſe of the Word, we have conſidered it under 5-24) 

Pleading in Striftneſs is no more than ſetting forth that Fact which 
in Law ſhews the Juſtneſs of the Demand made by the Plaintiff, or 
the Diſcharge and Defence made by the Defendant ; and herein no 
greater Certainty is required than is ſufficient to bring on a Trial 
without inveigling Judge or Jury; and it ſeeins, that originally Plead- 
ings were ſo formed, and were very plain and conciſe; but in Progreſfs 1 
of” Time Pleaders, yea and Judges, became too curious in them, ſo that | 
the Art and Dexterity of Pleading, which in its Ca Uſe, Nature and (a) Recom- 
Deſign was only to render the Fact plain and intelligible, and to bring mended by 
the Matter to Judgment with convenient Certainty, began to Lopes TI40/"" ga 
from its primitive Simplicity and true Uſe, and end in a Piece o Nicety honourable, 
and Curioſity, which how it hath improved therein in latter Times, the jaudableand 
Length of the Pleadings, the many unneceſſary Repetitions, and the profitable 
many Miſcarriages of Cauſes upon ſmall and trivial Objections, do but 11% 
too ſufficiently teſtify. | 4 x 1 
l oy 9 | ___LirSeaghq 
and by-I.ord.Cote, Co. Lit. 17. a. 168, 303. 2 Co. Tooker's.Caſe, and Hob. 162, 293, 295.—— 
And it ſeems, that anciently Fin e. were impoſed pro flulie leguia, or flulte die, which were Multts 
laid on Pleaders by the Courts tor barbarous and diiorderly Pleading. 4 loſt. 123. ; | 


Pleas were anciently (b) Ore tenus, and afterwards minuted down by 10 Co. 132. 
the Prothonotaries, and entered of Record in the Latin Tongue, that (6) 2 * 2 
being a dead Language, and leaſt ſubject to Variation, to remain as 8 that 
Muniments and Precedents of the Law : That the Pleadings ſhould be aplea, whilit 
in Latin is expreſsly enacted by the 36 E. 3. cap. 15. which Statute was in Paper, 
made to aboliſh a Law introduced by William the Conqueror, which I 
ordained, that the Pleadings in the Courts of Juſtice ſhould be in % Title 
But now by 4 Geo. 2. cap. 26. it is enacted, © That all Writs, Pro: 
* ceſs, Pleadings, Rules, Indictments, Records, and all Proceedings in 
any Courts of Juſtice within England, and in the Court of Exchequer 
in Scotland, ſhall be in the Eogli/b Tongue, and be written in ſuch com- 

* mon Hand as Acts of Parliament are uſually ingroſſed in, the Lines 
* and Words to be written at leaſt as cloſe as the ſaid Acts uſually are, 
and not abbreviated ; and all Perſons offending againſt this Act ſhall 
* forfeit -5o/. to any Perſon who will ſue for the fame.” | 

But by 6 Geo. 2. cap. 14. it is provided, That the above Penalty ſhall 
not be extended to the expreſſing the Names of Writs, or technical 
* Words in the ſame Language, as hath been uſed, nor to Abbreviations 


= — = 


| 
| 


- 


Leon. 78 


| ne ” ThHEAS any PLEADING. 

Page 2 In Pleading there are ſeveral general Rules laid down in our Books; as, 
2 N © That good Matter muſt be pleaded in right Form, apt Time, and due 

Ora. = Order, but that that, which is but Inducement or Conveyance to the 

362, a need not be ſo certainly alledged, as that which is the Giſt of 
| the Flies. |... * | we 7 i 

Co. Lit. 203. hat that which is apparent to the Court, and appears from a neceſſary 

7 Co. 40. Implication in the Record, need not be averred. 5 

Dyer 16. That every Man's Plea ſhall be taken moſt ſtrongly againſt himſelf, as 

. every Body is preſumed to make the moſt of his own Caſe. 0 


ob. 234. 
Latch, 186. 1925 . ed | | 5 ag 
2 Md ” That what the Parties have agreed in Pleading ſhall be admitted, tho? 
5. the Jury find otherwiſe. „ E 
Vaugh. 58, That when a Man will recover a Thing from another, it is not enough 
60 for him to deſtroy ſuch Perſon's Title, but he muſt prove his own a better, 


fer Lord according to the Rule, Mehor-eft conditio palſidenlit. 


4 That every Man ſhall plead ſuch Pleas as are pertinent and proper for 


303. him, according to the Quality of his Caſe, Eſtate or Intereſt. | | 
Hob. 164. That the Law requires in every. Plea two Things, the one, that it be in 
per Lord Matter ſufficient, the other, that it be deduced and expreſſed according 


Hebart, to the Forms of Law]; and if either the one or the other of theſe be want- 


ing, it is Cauſe of Demurrer. | | 
Dyer 66. That every Plea in Bar, being a Confeſſion and Avoidance of the 
Godb. 253. Plaintiff's Action, muſt be ſubſtantive and certain, with an Avoidance of 
the Plaintiff's Demands, which he may traverſe, and thereon go to Iflue ; 
| + becauſe the Declaration of the Plaintiff ſtands confeſſed, as far as it is not 
avoided by the Defendant. „ F 


( That if a Count, Avowry, which is in Nature of a Count, Replication, 
8 Co. 120,0 Cc, want Ca Form, or (b) omit Circumſtance of Time, Place, ©. the: 
Co.Lit. 303 may be made good by the Plea of the adverſe Party.; but if they want 


1 Subſtance, they cannot be made good; ſo in ſuch Caſes the Bar may be 
383 made good by the c. Replication, and the Replication, by the Reſoin- 


cured by er, Oc. 


over. : Vent. 222. (5) A Suit depending muſt ſhew in what Court, but cured by pleading 
over. 1 Lev. 195,——Not alledging pro ut pu tet per recordum cured by pleading over. 3 Lev. 311. 


In Dedt for Rent, if no Place he aſſigned where the leaſe was made, the Defendant in his Plea 
confeſſing the Leaſe makes the Declaration good. Hob. 82. (e) Fault in the Plea cured by the 
Replication. Carth. 66. And that if a Man pleads over, he ſhall never take Advantage of 
any Slip committed in the Pleading of the other Side, which he could not take Advantage of up- 


on a general Dcmurrer, 2 Salk. 519. pl. 18. per Holt, ary ; 5 


Co. Lit.303 That all Pleas muſt be alledged directly, and not by way of Rehearſal ; 
Pike fees. nor is it ſufficient, that what ought to be expreſsly pleaded may be deduc- 


ed by Argument from what is pleaded. 1 
3 Leon. 300 That in Matters triable by our Law, all things iſſuable ought to be 
Laiddown ſpecially alledged in order to have a convenient Trial; but in {d) Mat- 
as a Rule by ters Spiritual the Law is otherwiſe ; becauſe there is no Peril in the Trial, 


Lo d nd, - o . . ® .* * 
N in and therefore if certain enough to ground à Certificate, it is ſufficient, 


= Show. P. C. 5 3 
84. (di) Sentences in the Spiritual Conrts may be alledged ſuwmarily ; as that a Divorce 
', was betwixt ſuch Parties for ſuch a Cauſe, and before ſuch a Judge ; but the Judge muſt be 


named, that the Court may write to him; that this is ſufficient, it being to no Purpoſe to alledge 
them particularly, becauſe the Forms of theſe Courts are different from thoſe of the Common 


| Law; and our Judges preſume that they are obſerved by the Judges of thoſe Courts. Co. Lit. _ 


Vide pes. That Surpluſage does not vitiate, unleſs it be contrariant to the Matter 
pleaded before. l | | 5 | 

Co. Lit. oz). That where one is authoriſed to do a thing by Common Law, Statute, 

Cuſtom, Grant, or Commiſſion, he ought to ſhew, that he hath purſued 

the Subſtance of it accordingly. 1 1 ES 


„ 


— 


PLEAS aun PLEADING. 


*That general Eſtates in Fee-fimple may be generally alledged; - as that ® Page 3 
J. S. was ſeiſed in Fee; but the Commencement of particular, Eftates 
muſt be ſhewn, becauſe they could not originally commence without a Co. Lit. af. 


Conveyance, which We ge 1 1 _ REP * way of In- * ob. 4- . 
ducement n /1r] 1195; MI. Ns e. Iſt 


f pleading a 
Eſate vide Bro. Tit. Ove Eftate. 18 Ed. 4. 10. N b. Co. Eliz. 22. Cio. Car. 190, 
I. 852 Jac. 673. Yet. E oy Lev. 190. Sid. 297. 2 Reb. 87, 96. Skin. 303. pl. 7. 2 Mod: 
55. Raym. 389. 2 Salk. Carth. 9, 208, 432, 444. 


| That Pleas ought to conclude properly, thoſe to the War 5 _ OS 75 * : 
to the Writ, thoſe in Bar to the Action; * my wy on the 


WE Eftoppel. 
But for the better 1 of theſe Matters we muſt more e per- 
ticularly conſider, 


(4) os ſeveral _ and the Order ot . 


(B) "The 3 Declaration. 8. 
And herein, | 


1. The Nature thereof; "2nd 8 of addin g ſeveral 
Counts in the ſame. Declaration. 8. 


2. Who may join or be joĩned in the ſame Declaration. 9. 
z. What Matters may be joined in the ſame Decla- 
ration. 11. 
4. Of the Declaration s agreeing with the Writ. 12. 
5. Of the Sufficiency an Certainty required in the 
Declaration; and therein of Matters of Inducement, 
and that which is the Giſt of the Airy 1 3: 


And herein, | 


1. Where by the eden it adi appear that the 
Plaintiff hath a Right. 13. 

2. Where the Plaintiff muſt ſhew that he hath per- 
formed what was requiſite on his Part. 16. 

3. Where general Allegations in the Declaration are 
ſufficient ; and therein of Maſ-recitals and Omiſſions. 


17. 
4. Where the. Avermenna mult be poſitive and expreſs 
in the Declaration. 22. 
5. Of the Certainty required in the Deſcription of the 
Thing declared for. 24 
6. Of eee Declaration $ n good i in Part, and void 
in Part. 232 
(C) Df Impar ance. 27. 
And herein, | 
v. Of the Nature thereof, and the FART Kinds. - 27 
. Ng * Defendant muſt do before 21. Impar- 


3 What 


— 


* 


/ 
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44 What he is to plead after a general Imparlance. 29. 

4. What may be pleaded after a ſpecial Imparlance. 29. 

5. In what Cafes: the Courts. exerciſe a diſ 
Power in granting or refuſing an Imparlance. 30. 


) Df making Defence; and Herein ok the Dif. 
| we . full and half Defence. „ 
ate 4. e e eee . 


And berein, 
; 1. Of Pleas to the Joritaiaion.” - 5 
And therein, ,,, 


1. To what Courts to be 8 5 of the Differ 
ence between a Plea to the ane and a 
Claim of Conuſance. 32. 
2. The Manner and Time of pleading 1 to the Juri : 
diction. 35. | 


0 ) Df Pleas in Abatement. EN 
And herein, 1 


I. Of Pleas in Diſability of the Perſon * che Plaintiff 35 
2. Of Pleas in Diſability of the Perſon of the Defen- 
dant; and therein ef Privilege. 36. 
3. Of Miſnomer, and the Want of Addition. gs: | 
J. Of Abatement by reaſon of Coverture. 39. 
5. Of Abatement by the Death of Parties. 40. 
6. Where à Defect in the Writ ſhall abate it. 43. 
. Where the Writ's. -not agreeing 5 the Count ſhall 
- abate, 43. 
8. Where. the Writ is abated ds falls, or is only abate 
ble 44, | | 
9. Where'the Writ ſhal abate in toto, or in Part only. 45. 
10. In what Caſes the Defendant hath it in his Election to 
plead in Abatement or in Bar. 46. | 
11. Pendency of another Suit or Action how to beplead 
ein Abatement. 248. N 
12. What ſhall be ſaid a Plea i in Bar or in Abatement; 
and therein of the C oncluſion proper to each Plea. 49 
. Pleas in Abatement how reſtrained. 51. 
© Of the Judgment in a Plea in pay ail how 
far peremptory. 51. 
15. Foreign Plea. 32. 


Iu Df Pleas in Bar and in Chief, 584. 


— 


PLEAS x AND rab. 1 


3 herein, 


1. Of the General tive, ak how Nap 1 | 
2. Immaterial and informal Iflues, and where 4054 56: 
Of ſpecial Pleas ; and therein of Pleas amounting to 
the General Iſſue, and of Matters which may be 
poleaded or given in Evidence. 60. | 
4. Of nam Pleas, and the a Bois fall Plead- | 


ing. , & ms 1 

H) Traderke. 67 e e 

| And heren 8 
1. The Nature thereof. Phy e 

2. In what Caſes a Traverſe is ca ae 1 

2. In what Caſes a Traverſe is neceſſary. 70. 

4. Whether there may be a Traverſe Ann Traverſe. 

72. 

5. To what Point the T raverſe ſhall be 8 3 and 


therein what Matters are traverſable, and of the Man- 
ner of taking thereof. 7 on 


0 e . in Ts their Sulfcency and Cer- . Page 5 
a 


And Rh f EYRE 


I. That the Plea mult be proper to, and adapted to the 
Action. 84. © | 
2. That the Plea muſt be good in Subſtance; and 
therein of Matter of Inducement, and thut which! 18 
the Giſt of the Defence, 86. 
3. Of general Pleading to avoid Prolixity ; ; and there- 
in of affirmative and negative Pleas. go. | 
4. Of Surpluſage and 0 0 in Pleading. 94. 
5- That the Pleading t to be art E908, not argu- 
mentative. 9 
6. Negative Pregnant. 98. 
7. That Things muſt be Paasdes according to their 
Operation in Law. 100. 8 
8. Of Colour in Pleading. 102. % On 
| 12. Of pleading © ptr and Diſclaiming. 18 
i. mae Hort de ſon fee. 485. 
10 5 * els in Pleading. 106. 
Pleading with a Projrt, a and demanding Oper og. 
And herein, | | 


1. In what Caſes there muſt be aProfertor 2 5 
de fait 109. : : 


* 


N it 
2. Of 5 


{BA 6 PLEADING. ; 
2. Of demanding Oyer. 113. 


„ Pleading a Recovery i in 2 former Adion.” 0 1 1 
(K) Duplicity in Piraning. 1 18. e 


And herein, 41 


1. The Reaſon why Duplicity is 3 Fault, all we Nan 

/ ner of taking Advantage thereof. 118. 
. 2. What ſhall he ſaid Duplicity in Pleading. Bi. 
. 3. Of pleading double by Leave of the Court. 121. 


(IL) Departure in Pleading. 122. | 
(W) Repleader. 126. 0 


1. Of the Nature of a Repleador, wy" Ma anner of award 2 


ing it. 126. 
2. A Repleader in what Caſes to be ace I 26. | 
= Repleader at what Time to be awarded. 129. E 
(NJ) Demurrer. 129. 1 155 . 9s A . 


1. The Definition and Nature of a Petiiuvres, © 129. 

2. The Manner and Form of demurring ; and there 

of joining in Demurrer, and waiving thereof. 130 

3. What Facts are admitted by a Demurrer. 131. 

4- How far a Judgment on a Demurrer 1 is Fender 7 
V E 

Page 6 5. Gt the Difference between a general and ſpecial De 

£06 mer, 132. 7 

6. What Things are ood on a general Demurrer, thi : 

would be a; e on a ſpecial one. 1 33- | 

7. Demurrer to Evidence. 136. 


(0) Plea at what Time to be put in, and t 
Ceremony requiſite therein. 137. 


F) Continuance and Diltontinuante in Pleaving „. 
139. 
5 Q ) Pleas Puis darrein continuance, , 144. 1 5 at 
| | 333 wſ 
JV. a oi. i >: 
the 
(4) Df the ſeveral parts, and the Order . 
leading. fic 
bol. pl. 84 5 HE ert Thing in a Pleading i is the Plaintif's Count or „ Dec | 
Co. 8 a tion, in which he ſets forth the Cauſes of his Complaint partich id I 


5 pays larly, and thereby explains his Writ ; and this he muſt do in Cuch intl 


4 Tice Manner, as do make it Ore to the wy there is Faſkcient Tour- 


tio 


- PLEAS any PLEADING. 


Subſtance of the Action, mult be alledged, that the Court may be ena- 

led to give Judgment for him in caſe a. Verdict ſhould be found in his 
Is 85 : Ed ee EE Ge Bens . 3 8 

| The next Thing is the Defendant's Plea or Bar : Pleas are variouſly I 

liſtinguiſned; the more general Diviſion of them is that of being Dilatory- 

or Peremptory; or they are, , Pleas in Abatement ;, 2d/y, Such as 

uſpend the Action; or, zaly, Such as bar the Plaintiff for ever. And 

s the Plaintiff's Declaration muſt ſet forth all Effentials neceſſary to main- 

in it; ſo the Defendant's Bar muſt be fubſtantially good and certain, 

vith an Avoidance of the Plaintiff's Demands, which the Plaintiff may 

averſe, and thereon go to Iſſue. | 

The Replication is the Plaintiff's Anſwer to the Defendant's Plea, 

hich fortifies and ſupports his Declaration ; the Rejoinder is the De- 

adant's Anſwer thereto ; ſo of Surrejoinders, Rebutters, Surrebutters, 

. in which the material Thing is, that they rac what hath been at 

rit alledged and inſiſted upon, otherwiſe it wil 

og; as if a Matter be pleaded at Common Law, this can't be maintained the Diviſion 


lan. 


rve ſeven Years, the Breach aſſigned was, that he did not ſerve, 6c. the Plading. 
nd adjudged a Departure. So an Action at Common Law can't be 394 a. and 


Statute, and the other ſays it is repealed, he may reply, that it is reviv- cited. 
by another, for this fortifies the firſt Matter. ls + Re 
) Debt upon a Bond, conditioned to ſave a Pariſh harmleſs concern- paſch. 22. 
WS: a Baſtard Child which the Obligor was forced to father, he pleads Car. 2. in 


130. [on damnificatus ; they reply, that the Child was ready to ftarve, and B. K. | 
1. at therefore they put it out to nurſe, which coſt them 4/, Defen- LEG 80. 


1 znt rejoins, that he was ready to pay the Money and fave the Pariſh e 
rmicſs ; upon this they demurred, and had Judgment, becauſe the Re- 2 Keb. 612 
ider is a Departure; for the Defendant ought to have * taken Iſſue 6719. S. C. 

> the Child's being ready to ſtarve ; for if the Plaintiffs had once Cauſe cr v. 
Expence about the Child, and were thereupon actually damaified, 4 Pao, 

e r being ready to pay the Money will not ſave the Condition 8e 7 

the Bond. | a 

When the Plaintiff replies, ſurrejoins, tc. and it thereby appears, 8 Co. 133. b. 

at he has no Cauſe of Action, he ſhall never have Judgment, though 

de Bar or Rejoinder be inſufficient, nor can any Admittance of the ad- 

erſe Party make it good, for the Court ought to judge on the whole Re- 

rd; as in Debt on a Bond for Performance of Covenants, the Defen- 

ant pleads Performance generally, where ſome of the Covenants are 

the Negative, whereby his plea is inſufficient ; if the Plaintiff reply, 

d ſhew a Breach, which of his own ſhewing is no Breach, Judgment 

all be gl ven againſt him; for on the whole Record it appears he has no 

auſe of Action. | 9 

But if the Bar be inſufficient in Subſtance, or amounts to a Confeſſion g 001 33. b 

the Point of the Action, and the Plaintiff in his Replication ſhews no 9 Co. _ 

Latter againſt himſelf but Matter explanatory, or perhaps not material, Hob. 14, 199 

e Declaration being good the Plaintiff ſhall have Judgment for the In- Lev. 31. 

ffeiency of the Bar, without any Regard to the Replication; as if 3 N 

de Defendant plead a Grant by Letters Patent in Bar which are not ſuf- 


Declas nent, yet the Plaintiff in his Replication ſhews. another Clauſe in the 
partic? id Letters Patent, which is not material, the Defendant demurs, the 
lach iatiff ſhall have Judgment. EY les we ae. 
Fou | Ro GE, : | IF 


y Cuſtom ; as in Covenant on an Indenture of Apprenticeſhip to Peparture is 


Defendant pleaded Infancy ; the Plaintiff replied the Cuſtom of London, f See Co. Lit 


0 for his bringing the Aon 3 and all Eſleinials,'or whatever is of be 


8 14 » 
Ty 1 1 Fi. * 


be a Departure in Plead- „„ nde, | 


* 


jade good in the Replication by an Act of Parliament; but if one pleads up 2 ; 


5 from the French, and Narratiin Latin, Co. Lit. 17. a. 303. Do. pl. $3.—and is the fant 


| FLEAS anoeP LEADING 
Ter. 195- |, Jfthe Unc oak a Title ip his Replication bus. docs pot * 


| | iſſue 5 another, makes it 
Co. Lit. 303 . rder of Pleading 1s, W 106 the e. o& a Kat: 25 n 
the Perſon of the Plaintiff, WANG, of the Defendant. 78 the Of 
or Declaration, + 4. To the Whit. _ 5. To To the Adtion of Writ. " 
70 che Action iefelf in Bar thexeot "vo 
Co. Lit 303 U This has been ſettled as the moſt natyral "Ordles of Pau Kt 
Hob. 71, 74 by this Order each ſubſequent;Plea admits the former; as Where the De. 
Latch. 179. fendant pleads to the Perſon. of the Plaintiff, he admits Bo Juriſdiftion 
5 Mod. 164 of the: Court; for it would be nogatory to. plead any in that 
Court that has no Juriſdiction i in the Caſe; when he pleads, to t Pet Count 
he allows that the Plaiotiff i is able to come TG that Court to implead him, 
and that he may there be pro perly imp impleaded ; but in pleading. to the 
Count he does not admit 55 rit to be. good, yet if the Count he viciqus, 
the Writ i is conſequently deſtroyed ; for Rag the Writ i in itſelf may be 
good, yet it is ill purſued; but in pleading to the Writ he admits 195 
Form of the Count to be ſufficient i in Farm, if the Writ be ood; ſince i 
„„ ane 10.any Purpoſe to o 1 to the Form of ſuch Writ, if the Form of 
11 the Count be thereupon inſufficient;; but if the Count be in Subſtance ve 
90s he riant, f the Defendant may ſhew it at any Time in Arreſt of Judgment; 
Defendant becauſe the Court has no Authority to e in a OT of Anker 
may plead different from the original Writ. f | 
in Abate- 
w_ Mos pleads to the Action of the Writ 1 allows both the Form 
| the Count and of the Writ ; for he admits, that if the Form 'of the Writ 
and Count were adapted to the Plaintiff's Caſe, that ſuch Form is good 
and ſufficient ; ſince to object to the Action not agreeing with the Plain- 
« tiff*s Caſe - £46 admit, that if it be ruled by the Court that it does, that 
the Fhaintiff has before the Court a Count in Form ſufficient. 
If the Defendant pleads in Bar to the Action, he admits the Form 
of the Writ and Count, for he anſwers to the Right in Demand, 
nd puts that Right in Iſſue, and thereby admits, that there is ſufficient 
* Page 8 Form to put it in Iflue, andtherefore 8 a Man pleads Nu 
N afſfumfſit it modo & forma, yet the Modo & forma does not traverſe the 
Form of the Writ or Count, but the Subſtance of the Promiſe ; which ö 
| the true Reaſon why another Promiſe may be given in Eyidence different 
in Time and Place from that mentioned i in the Le rp not dif 
| le! in Subſtance, . is on TT 


2.02 


ks. FIR l 1 "OTE 
1 


PP — — nnn r TOTS: T 


(B) The Declaration A TY, 


1. The Nature thereof ; and therein of adding ſeveral ANDRE in the fam 
Declaration. 


Plow. 84. T HE /9/ 8 is an 88 of hs Plains Writ, 1 

4 45807 | which he expreſſes at large his Complaint, ſetting forth the Natun 

175 Pug * Quality y of his Caſe more fully than in the Writ; and as it is the 
. — of his Suit, the Law requires that it contain Certain! 

2 3 and CB. Truth, that the Defrogant may be able to make a proper Ar 


tion, Count 


with what the Civilians call a Libel. C5. Lit. 17. a. (% Mult 1 08 a Title in the Plaiotif, 
as well as deſtroy the Detendant's ; for the Rule is, Malior if conditio poſſidentis, "Fu wo 
. el 


ſe the 


hich i 
ferent 
10k dif 


e ſame 


Trit, u 
Natur 
is the 
ertaintf 
per Ar 


he fart 
Plaint!?, 
58. 60. 

ſuel 


ent to entitle him to the Action. 


to the Plaintiff's Uſe, and a 
the ſame Day, and the Defendant pleads that the ſaid ſeveral Sums of 1000. 


over, that the very ſum demanded is ſatis 
the two ſeveral hundred Pounds were two diſtinct Sums, the Plaintiff might  . | 
have rephed fo, and taken Iſſue thereupon. ff. Tuche Mo- 


tally paid, Ven Afſump/it would have been the proper Plea; for barks fulfilled the Protnif g 
wil chere never cle any ſueh. 1 | 8 ee 
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43 * < * 4 * * n p * 1 


Bu duttts, Oe. 


Practice of annexing Affidavits to Bills in Chancery h 
D:clarations is now diſuſed. Doct. pl. 83. f 9 


r Eg 
ath been introduced. 


"x pt P 


— — 


| eel; | Nature of a Declarati- Lil, Reg. 
on, for they do ſet forth at large the Cauſe of the Plaintiff's Action as a 41. 
Declaration doth. „ 0 / (( 
The Giſt, and every 'Thing that is of the Eſſence of the Plaintiff's Doa: pl. 85 
Action, muſt be ſet forth in the Declaration; and herein we may Jay Je DE 
down as a general Rule, that that ſeems properly to be the Eſſence of the 
Action, without which the Court could have no fufficient Grounds to give 
Judgment; and this is to be determined in every Action according to its 
Nature. e is, 1 „„ deny 

If the Declaration be not a ſufficient Foundation to give Tudgnients this | 
may be moved in C5) Arreſt of Judgment after Verdict, becauſe Judgment () But Mic. 
cannot be given when it appears, that though the Fact be found for the takes in the 


| Declaration 


Plaintiff, yet he has not ſufficient Cauſe of Action. | 
| | „ cannot be 


taken Advantage of on a Plea in Abatement, but the Defendant muſt demur, Salk. 212. — But 


| if the Declaration varies from the Wit the Defendant may plead. in Abatement ; for he has abated 


his own Writ by proſecuting it in a different Manner. Cio. Eliz. 722, Cro. Jac. 654. Jon. 304. 


The Declaration may be General or Special ; as in Debt upon an Obli- Doct. pl. 34 
gation the Plaintiff may declare on the Penalty generally, or may ſet forth 2 5 
the Condition at his Election 1 30 

If there are three in Execution jointly at the Suit of A. and all eſcape in Keilw, 68. 
Debt for the Eſcape, the Plaintiff may declare for the Eſcape * of all, and * Page g 
it will not be double, though the Eſeape of any of them wilt be (e ſuffici- () if ge - 

ts £7 e e declares ſor 
5 is {© £23» 1 . > 928 an Eſcape 
in a Cauſe of Action to 40s. and proves 30s. this is ſufficient ; per Hale. But in the Book there is 
a Quere de boc, being ſpecial. 2 Lev. 85. WITT > 


If in an Indebitatus A umpfit the Plaintiff declares for 100 L. received Raym. 449. 
ſo upon an Inſmul Computaſſet for another 100/, yg 1 


are for one and the ſame Cauſe of Action, and likewiſe that the Sum de 


manded is ſatisſied; this on Demurrer will be good ; for though it is fre- 


quent to lay a Declaration for a Debt ſeveral Ways in an Afumpſit, and 

inis dot à good Plea to ſay that the ſeveral Sums are but only for the dum 

brit mentioned, and ſo go on no further; yet when the Defendant pleads _ 
fied, it is a good Plea ; and if 


was ac- 


In 


| PLEAS aw PLEADING: | 5 

In! an Action for Money won at Play there were two Counts, one ſet. 

e Mod. 728. ting forth a ſpecial Agreement to play at ſuch a Game, and mutual Pro- 
- Smith ver. mifes of Payment, which was right; the other was, that in Conſideration 
Ee 4a that the Plaintiff had won ſuch a Sum of the Defendant at Play, he pro- 
2 Ld. Raym miſed to pay it, which was n ill, in that an Indabitatut will not lie 
1034. for Money won at Play; it was likewiſe held; that any Thing in the firſt 
3Salk. 14. Count which was right could not Ca help any Defe& in the ſecond; for 
pr 5 75. though they both were put in one Declaration, yet they were as diſtinct as 

alt. 329. if they had been in two ſeveral Actions. | | 3 


5 Judgment cannot be reverſed as to one Count, and affirmed as to another. Salk, 24, 


: & vide 7. . 148. 2 Ld. Raym, 841. 


4 This was a Caſe after Verdict, for on a Demurrer to the whole Declaration, the Court might 
have given Judgment for Plaintiff on one Count, and for Defendai't on the other. EXD 


Salk. 213. "The Plaintiff declared, that whereas the Defendant 6 Mar 1695, for 
pl. 3. 120 Weeks Diet then paſt, had promiſed to pay him 7s. per Week, and 
m. that the Plaintiff pofica, f. 6 Mai 1695, having found the Defendant Diet 
Troles, 120 Weeks then paſt, the Defendant promiſed to pay the Worth, and 

that it was worth 7s. per Week; upon Non Aſumpſit, and Verdict pro 
Ouerente, it was moved in Arreſt of Judgment, that the Weeks in the 
Quantum meruitare not ſaid to be alia than thoſe laid in the ſpecial Pro- 
miſe, ſo that the Defendant is twice charged with the ſame Thing; /ed non 
allocatur; for they do not appear neceſſarily to be the ſame, and without 

Neceſſity the Court will not intend them fo.” 15 
Lil. Reg. The laintiff after Plea pleaded, or after the End of the ſecond Term, 
408. ſhall not add a new Count to his Declaration (as an Indebitatus Aſumpfi, 

| or the like) under Pretence of amending his Declaration. 


2. Who may join or be joined in the ſame Declaration. 


Dyer 350. Regularly, where two or more are jointly entitled, or have a joint Inte- 
pl. 59. reſt, they may join in the ſame Action or Declaration; as if two are joint 
2 Leon. 12. Owners of a Sum of Money, and travelling together they are robbed on 
tze Highway, they may join in an Action againſt the Hundred, otherwiſe 
if the Sums are ſeveral and ſeveral Properties. 

13 So if a Man holds ſeveral Lands of ſeveral Lords by Heriot Cuſtom, 
Gy : 185 and to defraud them of their Herigts makes a fraudulent Gift of all his 
Sedguare Beaſts heriotable, all the Lords may join in one Action upon the 13 El. 

Doc. cap. 5. | 7 { 1 | 
For their 


Claims and their Injuries are ſeveral 7] 


If A. deliver goods to B. to deliver over to C. and B. does not deliver 
Page 10 them over accordingly, but converts them to his own Uſe, * either A. or 
3 68. C. may have an Action againſt B. but both ſhall not have an Action; but 
327. he that firſt begins his Action ſhall go on with the ſame, and by the latter 
Book 75 cannot both join. a ty 
Stile 136, If the ſeveral Cattle of A. and B. are diſtrained, and C. in Conſiderati- 
203. on of ol. to him paid by A. and B. aſſumes and promiſes to them to 
Kol. Abr. 31 cure the Cattle to be re- delivered to them, if they are not re- delivered ac- 
That ar ” cordingly one joint Action lies; for the Conſideration is. intire, and can- 
_ — not be divided; and it is doubtful whether one of them could bring the 
who ſaid, Action alone. 
they are ſe- ++ 


veral Promiſes, viz, to deliver to each ſcverally their own Cattle, and ſo there muſt be two {- 
veral A ions. | if 


S 88 n 7 S F 


4 


EN. - 1 3 


* PLEAS, AND PLEADING. 


elect two Perſons to be Churchwardens there, and according to the 


es to admit and ſwear them into the ſaid Office, upon which they bring 


t is ready to admit one of them, tliey may join in an Action for this falſe 


f was joint ; 2 this is no Office of Profit, aon Action brought for that, 
t for the unjuſt Return. 

If the Regiſter of the Biſhop 1 to regiſter a 0 of a Chapel 
r a Conventicle,, according to 1 W. & M. cap. 18. and upon a Man- 


A Adion ns him. 


the Tenants i in Antient DPeeſne, Bo N. * 15, Bro. Jeinder i in Act ius, vr, 


If withig the Pariſh, of 4. there is a Cuſtom for the Pariſhioners yearly 


3 Lev. 362. 
Ward v. 


d Cuſtom B. and C. are $le&ed, but the Surrogate of the Biſhop re- yn 


nandamus, and he falſely returns Cuſtom for the Vicar to chuſe one 
hurchwarden, and that therefore he cannot admit both the ſaid Parties, Fo 


eturn ; for the Mandamus and the whole Proſecution and Charge there- 


FJ 


3 Lev. 363. 


to do it makes a falſe Burns (#) all the ee e Jois ip (a) 3 2 


joint Griey- 
| ance all 

arties may ji in a Writ upon the Statute of Beau-pleader 5 whole Handrec or County may 
in. F. N. B 270. — 80 one Writ de offend” grief de toloneo, or one AE, © lies for 


— 


A F F JS A A8 


But if one Man calls two . Men Thieves, and ſheivs in certain of Fitz. Foinver 
hat, &c.'they ſhall not join in one Action againſt him, for the 1 in Aclias, f y, 
one to one is no Wrong to the other; ſo in falſe impriſonment, Aſſault _ 1 5 5 
ad Battery; ; forthe Battery done to one cannot be che fame as that done Cro. Car. 
another. K. 
if a Man hath Cauſe of Abies againſt two, he may in (3) e BY 428. 
aſes ſue them jointly or ſeparately, at his Election; as if A. takes the 

oods of C. and B. takes them from 4. C. ſhall have his Action (5% when 


ainſt A. or B. at his N becauſe both damniſied C. in ow es By 
i ing. 6 fendants in 


— 


it ora Verdi 11 hin as to the ere Comb, Lan 8 


the Decla - 
ion, the one, that he might make no Defence; pi ſo the Plaintiff. inte _ Caſts, though Non» 


i 
6 ts. 4 * ES ** Pr r 


ee deen given againſt the Plaintiff, and all Defendants acquitted ; 


x why 8 W. 3. e. 1.0. 55 ; 


ator, he may have an Action upon the Caſe 1 1 them both; thoug 
Strictneſs the Procurement of one is not the 

din Maintenance and Treſpaſs, and yet the Maintenance or Treſpaſs of 
ne is not the Maintenance or Treſpaſs of the other. 


battery, and againſt the other for taking away his Goods becauſe the 
reſpaſſes are of ſeveral Natures, and againſt ſeveral Perfons. 


ONE, 
. 13 may be joined i the fame Declaration. 


Vor. IV C 'Treſ- 


ln Actions againſt ſeyeral, where one of the Defendants is acquitted, he may have Coſts 


unleſt the 


| If two Men procure another to be indicted falſely for a common Bar- Latch, 262, 


rocurement of the Hong ; Its in Na- 
ture of an 
Action for a 


Contpiacy, 
and the AR 


of che ba may be coufidered as Joint. 
But a Man eanyot de:lare . one Defendant for an Aſſault and stile 153 · 


$0 one Action will not lie againſt ſeyeral Men for ſpeaking the ſame palm. 313. 
Words ; for the Words of the one are not the Words of the other, and = Jac. 


an no more produce 2 joint Amy. than their Words and Ys can © 
3 rer It 


Here we may WELL that perſonal Actions are ſuch as W ex Vide Title 
| NN ſuch as Dgbe and n or we as ariſe ex delifio, as Addons. 


2 eertify upon the ada that there Was reaſonable Cauſe 10 n ſuch Porion a De- h 


„ „%% LEADING. ._ 
Treſpaſſes founded on Force, which are -Treſpaſſes Vi & armis ; d 
upon a particular Fraud, which are Actions on the Caſe ; which Divi. 


7 Tat ſion hath given the Rule of what 4, may be contained in the ſame De. A 
: - AL. | Ns 

where ſeve- claration, Ke PE 14 ; | £ 7 plead 
ral Actions $ | 4 


axe brought for ſeveral Things of the ſame Nature, the Court may compel the Joining of they 


* 


Reg. 99. For in Debt the old Proceſs was Summons, Attachment, and Diſtreſs; 

tr 66 and on taking out the Original a Fine was paid to the King, which was 

399, in Proportion of the Sum demanded ; but in "Treſpaſs the Proceſs was a Lair 

Capiat, becauſe the Man that had committed a Tort might be ſuppoſed 

to fly from Juſtice; and in this Action the Court ſet a Fine on him in Pro. 

portion to his Offence, and levied it by a"Capiatur ; and therefore the true 

- Reaſon why Actions may or may not be joined, ariſes from the Difference 

of the Proceſs, and the Fines paid on taking out the Original, and not os 

the Difference of the Defendant's Fleas ; for if that were the Reaſon, 

Debt upon an Obligation, to which the Plea is Non eff fandtum, and on a ept 

Mutuatus, Nil debet, could not be joined. Te 

age] 4 Hence it hath been adjudged, that Debt on an Obligation and on: er 
Ce Car 2, Mutuatus may be joined, - becauſe the Writ is general; and the Declarz 

3156. tion upon both will be warranted by the Authority given by the general 


Bro. Joiner 


Keb. 147, Words of the Writ ; ſo Debt and Detinue may be joined in the ſame er 
Sens Writ, becauſe there are Writs in the Regifter in which they are both PLCC 
g 50, 174. comprized in the ſame Writ; ſo Debt upon a Leaſe and for Cloaths mij ict, 
a be joined, but Debt and Account cannot be joined. ar. 


8 Co. 87. 80 ſeveral Wrongs or Treſpaſſes may be joined, becauſe they may 
83 be comprized in the ſame Writ; and ſo may ſeveral Actions on the Caſe, 
3 Lev, 99. where the Caſe is of the ſame Kind; as an Action for a Fraud on the 
: Delivery of Goods, and on the Warranty of the ſame Goods, being both 
on the Contract; ſo againſt a common Carrier, on the Cuſtom of the | 

Realm, and 'Frover, may be joined, becauſe both on the Tort, it being a nc 

Violation of the Cuſtom not to deliver the Charge. 5 ) 

| Lev. 11 But Actions founded upon a Tort and upon a Contract cannot be join- 
Sid. 244. ed; as Afſumpſit and Trover againſt a Carrier; for though theſe come 
Skin. 66, under the general Head of Actions on the Caſe, yet are they more diſtin i 
pl. 12. Caſes than Debt and Account, which cannot be joined. 


Salk. 20. pl, 2. Id. Raym. 88. 3 Mod. 90. 3. Mod. 322. 


3 Ler.99. Tf Trover and Aſſumpfit are joined in one Action, and upon Not guilty Ind 1 


aa the Jury, guoad the rover, find for the Defendant, and quoad the ver) 

Aſſumpfit for the Plaintiff, yet he ſhall not have Judgment; for theſe 

cannot be joined in the ſame Action, and the Severance by the Jury will ee 

not help it, the Declaration being naught at firſt. N N FI 

In an Adtion upon the Caſe, the Plaintiff declares, that whereas ac 

commodaſſet to the Defendant a Gelding ad equitandum ab L. uſque E. U 

ibidem ſalvo deliberand. to the Plaintiff; the Defendant intending to de- Vrit 

ceive the Plaintiff, rid upon the ſaid Gelding from L. to E. and E. unto 

Oe L. again] and by that Riding ſo much abuſed the ſaid Horſe, that 

Page 12 he became of little Value; and though the Plaintiff at E. demanded 3 : 

3 Re. delivery of the ſaid Gelding, yet the Defendant refuſed, and yet doth ec 

n reuſe to deliver him, and hath converted the ſaid Gelding to his own 

Riſen, 4 Uſe; this Declaration. is not good becauſe it contains diſtinct Matters; dt 

tin this s . 5 

Caſe the Plaintiff had Jud ment, being ZE iC aid 1H, nt 

En Motto oa tons! Ws Pn: os je ea 


WS 


4 t 


| l Au D PLEADING. / 
s; of 
Dixi. 


De are ſeveral Cauſes of Action. 


An Ejectment and Aſſault and Battery were e joined, and Not We 


udgment | for the Ejectment. 


laintiff, breaking his Cheſts and carrying away his Goods, and beating v 


Was a 

poſed is Servant, per quod ſervitium amiſit; for a general Action of Treſf I 13 
Pro- nd a A Action —_ * Caſe l may be joined i in one Action. 8 as _ 
We \, this, the 
ad | Cauſe whereof is founded in Free. 
Ot 08 In Treſpaſs 83 vi 4 arms The Defendants entered his Cloſe, W 113. 
aſon, aining 100 Acres, &c. in which a Fair Time out of Mind had been 8 _ + 


ept on Michaelmas Day) & adtunc & ibidem fregerunt & divulſer” dis ; 
ers Booths, c. ibidem erec“ by the Plaintiff for expoſing Wares and 
erchandizes to Sale there brought by Perſons thither reſorting, nec 


vr Part is founded upon the Contract, and Part upon the Tort, which 35 


It hath been held, that an Action will lie for entering che Houſe of the alen 


leaded, and a Verdict and intire Damages given for the n ; and Hob. 249. 


his ſeems to have been aided after Verdict. | + rn. 
doubtin 
ereof, the Damages "PK nd ſererally, the Plaintif es thoſe for the Battery, and 


* 


ed. 


On 2 

clara on eo quod (theſe Defendants) adtunc & ibidem impediverunt & diftur-. 
neral zverunt the Haintiff in erecting other new Booths, Ec. for the Sale . 
ſame erchandize ; by Reaſon whereof the Plaintiff loſt all the Profits of 

both iccage and Stallage. Upon Not guilty pleaded the Plaintiff had a Ver- 


ict, and on a Motion in Arreſt of Judgment it was objected to the De- 


may ew Booths, ſounds altogether in Caſe and not in Treſpaſs, and therefore 
Cale, compatible with the firſt Part of the Declaration, which is Treſpaſs | 
n the & armir, and that theſe ſeveral Matters require ſeveral Judgments ; 
both e firſt a Capiamr, but the laſt a Miſericordia only, and therefore 
" the duld not be joined in one Declaration. Sed per Cur. The Diſtur- 
ing a ace, &c, is laid only in conſequence of the firſt Treſpaſs, &c. and 


leaded a Licenſe from the Plaintiff to enter the Cars that would have 
een a good Juſtification of the Treſpaſs. 


4. Of the Declaration's agreeing with the Writ. 


ps Thing that comes within the Compaſs of the Writ may be com- . 
theſe 1 wich the Declaration, but the Declaration cannot be extended 
- will eyond the Writ; for original Writs, iſſuing out of Chancery, are the 
rounds and Foundations-of the Proceedings of the Courts into which 
s ac bey are returnable ; and ſuch reer muſt be conformable to the 
L. i {MW uthority given them; whatever therefore may be comprized in the _. 
>» de- rit, however multifarious, may be comprized in one Declaration; but 
unto Whatever cannot be contained 1 in one Writ, cannot. be comprehended in 
that ie Declaration. 
led a The Writ may be FERN a according to Law, but the Declaration bea. u 
doth Mpecial; as Where a Statute gives an Action, but does not preſcribe an 
own orm of the Writ, the Writ framed by the Common Law will ſerve, 
ers ; Iod che ſpecial Matter may be ſet forth in the e 
So if Lands are given to a Woman N 1 or to a Man, + = 
adant amdiu ſe bene gefſerit, in Waſte, the ſhall be general . 15. 
f ro urnine Pie G - | 5 
2 or 2 


* 


Laration, that the latter Part thereof, via. the Difturbance in building 


is of the ſame Effect as a Per quod in a Declaration, which is often 
ſed in Actions of Treſpaſs vi & armis, to let in the conſequential Da- 
ages, Cc. and one Plea goes to the Whole; for if the Defendant had 


— 


The Court or Declaration is an Expoſition of the Plaintiff's Writ, Dot. pl. 84. 
N muſt regularly agree therewith; and herein the general Rule is, that Lil. Res. 


hd 


% 


* 


* 


by - 


* + 


Cafes Land can never change it to another; but it may make a fatal Variance between 


A PLEAS aur PLEADING. 
Comb. 250. If 2 Man bring an Original in Treſpaſs againſt one, and declares 
fer Holt C. J. againft him with a ſimul cum, he abates his own Writ; but the Defend. 
 ant/cannot take Advantage of it, without demanding. Qyer; if the Writ 
TRE ON be agaipft wo, the Plaintiff may declare againſt one of them with a ſimul 


Fd 


on Trial, the g | ; _ N 


Court will expect ſome Evidence of an Attempt to ſerve with Proceſs, to Like off his Evidence, 
Lit.SeQ.67.. If Lands be demiſed for Term af Half a Year or a Quarter of : 
Co. Lu. sa. d. Near, £c. and the Leſſee commit Waſte, the Leſſor ſhall have a Writ oſ 
Waſte againſt him, and the Writ ſhall ſay, quod ienet ad Terminum anne 
rem, but the Declaration muſt be ſpecial, according to the Caſe. 
Co.Lit.344- 80 if a Clerk that is donative be diſturbed in a Quare 83 the 
2. - Patron, for this Diſturbance to his Church donative the Writ ſhall ſay 
i: quod permitat eum Prefentare ad Ecelefuam, ie. and the Declaration ſhal 


Oo Ibeglt 1 : | 1 NE Woke 1 
.... ̃ Acton there the Decliain 


Fita pe. the Writ and the Declaration. p 
claration be- | 


tur fn locits tro fere mis pro co quod, Ae. yet may it be a Declaration in Caſe, not- 
Sah g the Recital Fa Bill be in 2 tranſcreſſtonis, for that will ſervelindifferently for 
Treſpaſs or Caſe. * Cro. Car, 325, fe v. Ming fell. —.— But for this vide Hob. 180. Allen 84, 
Cro. Car, 524. 2 Rol. Rep. 49- Vent. 19. ; 7 £2 Ex ; * ; 


5. Of the Sufficĩency and Certainty required in the Declaration; and 
therein of Matters of Inducement, and that which is the Gift of the 

Action. And herein, : | . 5 
1. Where by the Declaration e appear that the Plaintiff bath 


Hob. 199. It is a general Rule in Pleading, that the Declaration muſt ſhey 
Palm. 524. Title in the Plaintiff ; and that it is regularly true, that if the (5) Plain- 
(5)Diverſity tiff will himſelf. diſcoyer to the Court any Thing, whereby it may ap 
eee N he had no Cauſe of Action (e) when he commenced it, hi 
diſcloſed by Writ ſhall abate. e CE 14 
the Defen- > | „ 
dant. Cro. Eliz. 111. Leon 87. 2 Leon. 20. (c) Where the Tee of the Original was before 
the Day of Payment, in the Condition of the Bond, upon which Action was brought and this 
though after Verdict, was 1 Error, Cro. Eliz. 32 $. Moor 598. Buckley v. W illiamſon, & vid 
Oro. Eliz. 565.80 in Caſe of Scandalous Words, the Day was alledged before the Words 
ſpoken. Rol. Abr. e e dg in A ſumpfit, where it appeared by the Declaration, that Ac 
tion was brought before Cauſe. Cro. Jac. 3 74-5,———in Ejectment, by the Declaration, it ap- 
3 the Defendant was ejected alter the Leaſe made, it is ſufficient, though no certain Day 
alledged in which he was ejected, for the Day is not material, being before the Aion brought. 
Cro, Jac, 311. In Ejectment the Plaintiff declared, upon a Leaſe made 12 Jus babend' a dict 
duodecimo dic Fun", virtute cujus he entered, and that foftca, ſeilicet eod' 120 die Jun the Defendaut 
ejected him ; and becauſe the Plaintiff by his own ſbewing entered as a Diſſei ar, and the Defen- 
nt ejected him before he had Title, after a Verdict and Judgment for the Plaintiff in Trelas 
upon a Writ of Error here it was reverſed. 3 Mod. 195. Evans v. Croler, & vide Comb. 83, Like 
Point, Where the Declaration being of the Term generally ſhall refer to the firſt Day. 
That ſome Day muſt be alledged before the Action brought. 5. Mod. a8). And note; if tht 
Cauſe of Action ariſes on ſome Day within the Term of which the Declaration is delivered, th 
Declaration muſt be of ſame Day in the Term after the Cauſe of Action accrued. — 


% * TIES fred HIS . RN IFS 3253 eee *£$2.+9 \ W153 © Ss +34 3# 38-4 > F735 "SR. pony 
{+ The Day is not material, if laid before ſuing out Writ, if in C. P. or Original in B. I. 

” before a 6 7 Day er e the Declaration is if by Bill, Tr the Cauſe of Ac 
n accrues erm, and you tue by Bull. Oc. you make a Speci of 

287 K. an you make a Special Memorandum. of 3 Day ſubſe 


e Wthe Wards Tobſequent to lis might not have been rejected as Surpluſage f 


gs 


' PLEAS ind PLEADING. 
i Hence it hath beet ddjudged on the Statute of Hue and Cry; that it , Saund. 
Jars , bor ſufficient for the Plaintiff to declme that the Goods were in is 379, 380. 
ſt3dy; But he muſt alledge that they belonged to him ; and that inge 
iſe of # Carrier; he may maintain an Action againſt the Hundred, ſet- 
ting forth the Cuſtöm by which he is chargeabl mee. ] 3 
* So in an Action upon the Caſe, the Plaintiff cannot declare, gubd Page 14 
| um the Defendant was indebted to him ſuch a Sum, the Defendant in _ 3 
ecderstien cbeteof /iper I dial io pay, Ge. without he wing the e 


Cauſe of the Debt. vide Hob. 5. 
Godb. 186. 


rit of Cro. Jac. 207, 213, 642. Hob. 18. Moor B54. pl. 1167. Hetl. 106. Rol. Rep. 391. Bulſt. 
67. 3 Bulſt. 207. Cro. Jac. 397. Hard. 133.— But 171, per Crete and hantberlain, there is a 
Diverſity where the Promiſe is to pay at a Day to come, and Where not £ifor a Promiſe to — 
at a Day to come implies a Foibearance in the mean Time 3 and an Rot? Reps*596.——And 
bat ſuch a Declaration is not made good by Verdict. Cro; Car. 6, 3 . 0 Sid. 484) Brownl. I. 
Poph, 31. Jenk. 293. Where the Plaintiff deckied that the Detendant was indebted to the 
eſtatör of the Plaintiff in 2o/ quas % folviſſe but /ecundum' agreament n inter, eos _Pabit', and the 
adgment was ſtay eck after Verdict, for that the Agieemeit might be by Deed, 2 Lev. 162. 


. . o f voy . ; 4 EIA: 
105 But if in atv Aſampſit the. Plaintiff declares, that whereas the Defenl- 
dant was indebted to him in 30. the Defendant, in Conſideration that Hob. 18. 
the Plaintiff had given Day to the Defendant until, Qc. did aſſume and 9 
promiſe to pay, Qc. this is a good Declaration, without ſtie wing for what judged after 
the Defendant was indebted, for the Debt is not in Queſtion ;' and though Verdict; & 
len 84, it be true, there muſt be a Debt to make this a good Conſideration; yet vide Like 


f 


Point Oro, 
M Jace 397 


Conſideration thereof the Defendant did aſſume and 42-56 to pay, Ce. 3 
erſons in particular 


Reckonings and Accounts between the Plaintiff and Defendant, and at — 1 | 
ſuch a Day, c. inſimul computaverunt for all Pebts, Reckonings, and 88 % % G - 


Ve | Fart” = ag Fans ae Ship, and the v. His 
201. pro Premio upon a Policy of Infurance upon 7 Gee ſack. 
Deſendart demurred ſpecially, becauſe be did e me Coney 
II certainly what the premium was, or how it'becays de T 
: B. for his bas ea Hndebit ame pro guodamdlario, which has been ad- = 


E. judged good. | , | . | | „ „ Garth 26 
4 In Afungfit the Plaintiff declared fr. Pere labore generally, Wege . | 
e? out ſetting forth what Sort or Map*©" of Work or el 5 . 
and though it was objected, that # ſhould be ſet forth part N 53 
Hence | # | Sid. 425. RR Es 
| | e 


) 


PLEAS aww PLEADING. 


' Comb. 260. If à Mao bring an Original in 'Frefpaſs againſt one, and declare; 


fer Holt. C. J. againft him with a ſimul cum, he abates his own Writ ; but the Defend. 
p ant cannat take Advantage of it, without demanding: Qyer; if the Writ 
besagainſt two, the Plaintiff may declare againſt one of them with à ffn 


7 But now, cum. f 


* 
» 


tion was brought before 


on Trial, th | © 
Co 


= 4 um,; but the Declaration muſt be 


| ſpeci | 
C0.L5f. 344. So if a Clerk that is donative be diſturbed in a Quare 88 bo 
| a 


4 


Wöbere the (a) Title is of one Sort of Action, there the Declaratia 


Cafes Land en never change it to another; hut it may make a fatal Variance between 


oF if De. the Writ and the Declaration. 


ration bee. „ | Bay a 3 
5 geritur in placits reer mis pro eo quod, Mc. yet may it be a Declaration in Caſe, not- 
withſtanding the Recital of the 


Action. And herein, 


1. Where by the Declaration it muſt appear that the Plaintiff” bath} 1 4 


a Right. 


Hob. 19). I is a general Rule in Plcading, that the Declaration muſt ſhey : (M 


Palm. 524. Title in the Plaintiff ; and that it is regularly true, that if the (5) Plain- 


(5)Diveriity tiff will himſelf diſcoyer to the Court any Thing, whereby it may ap | ; 


where ſuch pear that he had no Cauſe of Action (c) when he commenced it, his 
Matter is 5 S | 5 | 1 e ee ee 
diſcloſed by Writ ſhall abate. [574 4 ond 
the Defen- HEE | | | 2 55 | 
dant. Cro. Eliz. 111. Leon $7. 2 Leon. 20. () Where the 7% of the Original was before 
the Day of Payment, in the Condition of the Bond, upon which Action was brought; and this 
though after Verdicg, was adjudged Error, Oro. Eliz. 325. Moor 598. Buckley v. Williamſon, & vid 
Oro. Eliz. 566.80 in Caſe of Scandalous Words, the Day was alledged before the Words 
ſpoken. Rol. Abr. e poi, in ¶ umꝑſit, where it appeared by the Declaration, that Ac- 
Cauſe. Cro. Jac. 5 74-5.———in Ejcetment, by the Declaration, it ap- 
3 the Defendant was ejected after the Leaſe made, it is ſufficient, though no certain Day 
alledged in which he was ejected, for the Day is not material, being before the Action brought. 
Oro. Jac. 311.——In Ejectment the Plaintiff declared, upon a Leaſe made 12 Fun" babend' a dit 
duodecimo die Jun, virtute cujur he entered, and that pofica, ſcilicet ead 120 die Jun the Deſendant 
t ejected him before he had Title, after a Verdict and Judgment for the Plaintiff in Trelan 
upon a Writ of Error here it was reverſed. 3 Mod. 195. Evans V. Crete, M vide Comb. 8 z, Like 
Point, = Whete the Declaration being of the Term generally ſhall refer to the firſt Day. 
That ſome Day muſt be alledged before the Action brought. 5. Mod. 287. And note; if the 
Cauſe of Action ariſes on ſome Day within the Term of which the Declaration is delivered, the 
Declaration maſt be of ſame Day in the Term after the Cauſe of Action accrued. 


%Y * REES £5d 3 Faw ++ r 12 en : ; by YL a ws 2 - r 


The. Day is not material, if laid before ſuing out Writ, if in c. P. or by Original in FB. I. 


| g him; and becauſe the Plaintiff by his own ſbewing entered as a Diſleifar, and the Defen- 
dan 


or before the firſt Day of the Term, whereof the Declaration Þ if by Bill. If the Cauſe of 4 


tion accryes in Term, and you ſue by Bill. &. | 

derb he Carle of Adi, we POM e mau make a. Special mee of N Day 

«* þ Sed gu the Watds ſiblequen ent eo has might not have been rejeQed as Surpluſage ? 
5 * 1 | | PO 


f 


# 


— 
\ 

* 
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" PUEAS ind PLEADINE © 
_ ect for the Plaintiff to declarè that the Goods were in His 379, 380. 
wſtady; but he muſt alledge that they belonged to him ; and that inte 
iſe of 4 Carrier, he may maintain an Action agammſt che Hundred, fb — 
ing forth the Cuſtom by which he is chatyoadle) een e e eee 
* So in an Action upon the Caſe, the Plaintiff cannot declare, qusd Page 14 
um the Defendant was indebted to him ſuch a Sum, the Defendant in esl Fry 


> OA? ood hy gh „ DIE CCC A 
: onſideration as ſuper ſe afferpfit to pay, Oc. without fl Wing the Bur for this 
i f the Debt. apes „„ vide Hob. 5. 
of 3 erat om 1 re To ˙²ů3 we eg Godb. 186. 
rit of 10. Jac. 207, 213, 642. Hob. 18, Moor $54. pl. 1167. Hetl. 106. Rol. Rep. 391. Bulſt, 


57. 3 Bulſt. 200. Cro. Jac. 397. Hard. 133.—— But 171, per Cate and Champerlain, thers is'a 
Diverſity vilere the — e is to pay at a Day to Sie u where not; fo a Promiſe to 


g t a Day to come implies a Fotbearance in the mean Time; and vi Ron: Reps 595. And 
7 the k = "62 S bay ppt: is not m good by Verdict. Cro: Car. 6, zr. Sid, 182. — 
1 ſay Poph, 31. Jenk. 293. ——Whece the Plaintiff declated that the Detendant was indebted to the 

Ty udgment was ſtayed after Verdi, for that the Agreement might be'by Deed. 2 Lev. 162, 

* : | ed < * 6 | vj . ; l 5 13 | £ ; I- 
a0 e But if in av Aſump/it the. Plaintiff declares, that wheress the Defeii- _ 
dant was indebted to him in 3el. the Defendant,” in Conſideration that Hob, 18. 


e Plaintiff had given Day to the Defendant until, Oc. did aſſume and mo 
romiſe to pay, &c. this is a good Declaration, without ſhewing for what judged after 
ke Defendant was indebted, for the Debt is not in aeſtioh ;' and though Verdict; & 


ly for k k G I vide Like 
en $4, t be true, there muſt be a Debt to make this a good Conſideration, yet Point Oro; 


„5 120 3977 


iu is allowed in the Promiſe being actual. 


8o if in an A unßſit the Plaintiff declares, that whereas the Defen- Moor B54 
ant had received 24/, of ſeveral Perſons, to the Uſe of the Plaintiff, in pl. 168. 
lonſ:deration thereof the Defendant did aſſume and ene ws pay, . 
his is a good Declaration, without ſhewing of what Perſons in particular . 


ew + Bc rcccived the Money, becauſe the Conſideration is executed, and not 
lan · ra verſable. ; RT „ „ RnB 0 THAT 
y ap If in an Afmpfit the Plaintiff declares, that the Defendant, in Con- Allen 5 

» bu ideration of, Fc inter alia did aſſume to pay, Sc. This has been held * 


which is intire. C - 
But in an Afumpit the Plaintiff declares quod cum there were ſeveral Cro. Car. 


zefore 
arr Reckonings and Accounts between the Plaintiff and Defendant, and at 116. 
Words ſuch a Day, &c. inſimul computaverunt for all Debts, Reckonings, and _-_ ou. 5 
at Ac- Demands ; and the Defendant upon the ſaid Account was found to be Pork. 299% 
it ap- in Arrear the Sum of 20. in Conſideration whereof the Defendant pro- Latch, igt. 
* W miſed 10 pay, Sc. This is a good Declaration, without ſhewing it wWwas Palm. 48. 
%o nercimaniit, or otherwiſe, wherefore he ſhould have al Account ; Ac Reg. 
ndant for an Account may be for divers Cauſes and ſeveral Matters, and 396. S. P. 
* Things may be included and comprized therein, which in pede computt © 

Likt are reduced to a Sum certain; and thereupon being indebted” eo, the | 
D/ Plaintiff, it is ſufficient to ground an Action. „ 
ir the In Afumpſit the. Plaintiff declared, that the Deſtndaat was indebted 2 Lev. 153. 
d, the 20. pro Premio upon a Policy of Infurance upon ſych' à Ship, and the Faw v. Pin 


Defendant demurred ſpecially, : becauſe he did not flew the Conlideration/** 


15 certainly what the præmium was, or how it became due ; /ednon allocatur z - © 
B. . for this is as good as an Tndtbitatur pro guodamfatario, which has been ad- 

/ 4 judged good. | g 8 1 E 887 I 5 2 f : 
abe In Afumpfit the Plaintiff declared pro opere & labore generally, with- Carth. 296, 


out ſetting forth what Sort or Manner of Work or Labour it was T 
| and jhouph it was objected, that it ſhould be ſet forth particularly, fo 3 p. 
| that 87 


1 


1 
14 
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o good Declaration; becauſe he ought to ſet forth the whole Promile, OR Yes 


1 
'F 


LET: 


*. 


oor 853, pl. 1167. 3 Built. 206, 207. Rol. Rep. 273, 380. Godb. 13. Bon. ar. Bol. Abr. 19. 


PLEAS aww PLEADING | 

RE. _ - that it may appear to the Court to be Jawful Work; yet the Coum 
„„ beld it well enough ; + and that the only Reaſon why the Plaintiff n 
obliged to ſhew wherein the Defendant is indebted is, that it maj 
| appear to the Court that it is not a Debt on (a) Record or Specialty, 
* 1c but only upon ſimple Contract; and any general Words by which that 

1 * Pape T5 #0 3h n | | 

2 Keb 552. may be made to appear are ſufficient. 

S.P 


Mod. 8.S.P. (a) For Damages recovered in an Afumpſi will be no Bar to an Addion of Dell 
grounded on a Record or Specialty, Cro. Caf. 6. Leon. 155. Cro. Eliz. 242. | 

* ; , \ ; | | TS + 

g * + It is now the common eſtabliſhed Fol m. 


"Show. 19. If the Bailiff of a Liberty declares, that the Franchiſe and Liberty of 

nv. Re returning and executing all Writs, Bills and Receipts out of the King's 

1 Courts belongs to him; and that the Defendant, without his Licenſe, 

and againſt his Conſent, executed a Fieri Facias within the ſaid Liberty: 

This is a good Declaration, without ſetting forth any Title, or that he 

enjoyed the ſaid Liberty by Grant or Preſcription ; adjudged: upon De 

| murrer to ſuch a Declaration; for the Court held, that if the Defendant 

. „ * Iffue, it would have been incumbent on the Plaintiff to prove 

3 So in an Action for ſtorping an uſeful and convenient Way to his 

| Ba. the Plaintiffs Lands, the Declaration was held good without ſhewing a 
8 Catth. 85. Title. _ . 5 

SARS: 7: ..: Ws I ET 

' Curth. 82, So in an Action on the Caſe for diverting a Water Courſe, the Plaintif 

| Show. 64. declared, that the Defendant-malitioſe, EFc. infregit a certain Miil Dam, 

a . perinde did divert the Water Courſe ab antique & ſolito curſu ei ga 

$16,557 the Corn Mill of the Plaintiff, by Reaſon whereof he loſt the Profits of 

Skin 65. his ſaid Mill; but did not ſet forth that Water uſed to turn his Mill, ot 

, Pl. 10, 175. that he had any other Profit thereof, or that the Water-Courſe was 

Files Antiguus aque Curſus, c. Vet the Declaration was hel! good : the 

'v. Palms, Court being of Opinion, that the (5) Poſſeſſion alone was ſufficient 

900 Where to maintain an Action againſt a Wrong-Doer, and that this was of 

Oe the ſame Nature with an Action of Treſpaſs But Hol: Ch J. ſaid, 

fon with that if the Cauſe had been tried before him, the Plaintiff ſhould have 


out Proper- 2 his Mill to be an ancient Mill, otherwiſe he ſhould have been 
ty is ſuffici- Nonſwu. | rn, | 


entto main- | 5 ü 4 1 
tain 75 Action, vide Palm. 208. 4 Co. Luttrel!'s Caſe and Title Treſpaſ | 


0 K. Lg In Aſumpſit it was, in Conſideration he permitted the Defendant to 
Keb. B. re the Profits of ſuch Lands for ſeven Years laſt paſt, at his inſtance 
77 Cro, and Requeſt, the Defendant promiſed to pay him as much as they were 
3 N and it was moved in Arreſt, Oc. that the Flaintiff had not ſet 

1 orth a Title here as he ſhould have done 3 but per Cur. it is well enough; 


and to maintain ſuch an Ai ; : ; 
"eſt be provelt, uch an Action as this upon Evidence, an actual Promiſe 


VNoy 86. An AtQton upon the Caſe was 


brought for ſtopping a Way which 
Fn, Detencone had from fuch a Place over n eg wing = Nu- 
ance i, aud {ach a Field by Name; and it was ruled to be good, 


without ſhewing Wat Intereſt he had ii . 
, ig -ca n that Field, for it ſhall be 

* 2 be a con, non Field; but otherwiſe had it been "uſque ad 
} That Pot- talem Clauſum, there | 


ſon is - Cloſe. | . ought to ſhew what i Intereſt he has in the 
Naben in Declaration which charges Wiöb deer, ger S. 1. Be „ 


In 


% 


PLEAS vp PLEADING. - | 

In an Action upon the Caſe, ſuppoſing that he was ſeiſed in Fee of Co es 43. 
che Manor of H. and of a Fair to be held there every Aſcenſion Day, G, 2d. 
and that the Defendant diſturbed him to take Toll, Sc. the Defendant juaged, w- 
pleaded Not guilty, and found againſt him ; it was moved in Arreſt of vide Cro.Jac 

udgment, that the Declaration was not good, becauſe he does not ſhew 86, 123. 
a Title to the Fair by Grant or Preſcription, and therefore no Cauſe of | 
Action, but per Cur. not neceſſary, becauſe only a Conveyance to the 
Action, and is not any Claim thereof as to the Right, as in a Qu Warran- 
to, and the Declaration, without ſpecial Title therein comprized, is good. 

In Debt upon a Leaſe, the Defendant may declare guad dimifit, and Yelv. 48. 
peed not alledge a Seiſin in himſelf when he made the Leaſe. - —_ | 
In debt againſt Leſſee for Years for the Arrearages of Rent reſerved 4 Leon. 18. 
upon it, he needs not declare that the Leſſee entered, for the Contract is 
the Ground of the Action. HS ep ntl 


% 


nat he 2c Where the Plaintiff muſt ſhew that he bath performed what was * Page 16 
n De- 5 requiſite on his Part. 17 

ndant DS I 

Pan It is laid down as a general Rule, that in all Caſes where an Intereſt 5 Co, 10. 


or Eſtate. commences upon Condition, be the Condition or A& to be per- _ Reg: 
ormed by the Plaintiff, Defendant, or any other, and be it in the Affir- 41%. 

native or Negative, there the Plaintiff ought to ſhew it in his Declaration, 

and aver the Performance of it; for the Intereſt or Eſtate commences in 

him upon the Performance of the Condition, and not before. But when 

he Intereſt or the Eſtate paſſes preſently, and veſts in the Grantee, and 

s to be defeated by Matter ex poſt fad, or Condition ſubſequent to the 

ondition to be performed in the Afhrmative or Negative, or to be per- 

ormed by the Defendant or any other ; there the Plaintiff may count ge- 

erally, without ſhewing of any Performance; and this ſhall be pleaded 

by him who is to take Advantage of it. it | | 

As if an Annuity of rol. per Ann. be granted to a Man when he Co. 1c, - 
all be promoted to a Beneſice, in his Demand of it he muſt ſhew Doct. pl. 85. 


fd that he is promoted; but if it be granted until he be promoted, there 
have he ſhall have a Writ of Annuity ; and he need not ſay that he is not yet 


promoted, becauſe the Annuity precedes, and the Promotion is ſubſe- 
quent. 8 | 4 5 
If by the ſame Deed each Party is to do ſomething advantageous to Sand. 319. 
the other, and on which there is not a mutual Remedy, the Plaintiff in 320. 
his Declaration myſt aver, that he hath performed what was to have been 
done by him. | ob : 

But where there are reciprocal Covenants, and on which each Party 2 Mod.zog. 
may bring his Action, it is held, that in aſſigning a Breach the Plaintiff 5 Co. 10. 


need not ſhew a Performance on his Part ; and on this Reaſon, that each 2 Jac. 


* = 


ugh; hath a Remedy, it is held, that reciprocal Covenants cannot be pleaded one Ic. 41. 
miſe in Bar of another. ES : | Show. 391. 
” | Comb. = 
hich | ; 5 Vide Title Covenant. 
_ As where a Writing was drawn in theſe Words; I is agreed that A. Sand. 319. 
be % Pay to B. 770l. for his Land and Houſe, &c.. the Money to be paid Cx. v. 
before Midſummer ; in Witneſs, & c. It was ſealed by both Parties ; the Lev. 454. 
Money not being paid at the Day, B. without making or tendering any Sid. 423. 
Conveyance of his Land, brings an Action of Debt upon the Bill ; and Raym. 783. 
reſolved, that it was well brought; and in this Caſe it was ſaid, that A. 2 Bed. 54% 
might have an Action of Covenant againſt B. for the not conveying the * * | 


7 . a 


Is Land, 


* * f 3 1 Fl J 


1 PLEAS a PLEADING. 


Hob. 8 8 8. brought an Aſump/it aga ap declaring, that in a Con. 
2 266 F. S. promiſed to yg 15 Defendant to his own UN 4 Coy, 
Rainbred, the Defendant: promiſed to deliver him 5os. Adi judged that the Plaintiff] 
and Hob. need not aver the Delivery, of the . bee it was Js Proſe for 


106; S. P. 
| That chere Fromiſe. Ne ay tow” » JC ò 8 | : . 


there are 
mutual Promiſlos, the Plaintiff 3 not aver a » Performance on his Wee.” Yels. 134. 5 wha 62, 


Rol. Rep. 336. Vent. 41. Hard. 102. Marth 35. C10. Eliz, 503. Lev. 20, 293: Cto, Eli, 
137. Leon. 186. (a) That both Promi es 'onght to be made at 1 aue en we 


they will be Mida Pata.” $8. Cro. Eliz. 137. Leon. 186. 


2 Band. 10 In Debt or on an Obligation. for Payment of 10 fo 550 as G 
Bills of Coſts are ſettled, it ought to appear chk the Declaration that the 
Bills were ſettled, or that there was ſome Default in the Defendant by 


which Means they could not. 


Page 17 *3. Where ute Allegations in the Theelarition are aba, and 
„„ | . of Mif-recirals and Omiſſions. | 


„ Althou the Plaintiffaiuſt ſet forth in his Declaration every materia 
Kiigh th | | Thing, a without whigh he could not be entitled to his Action; yet 
herein tha; a Law  reEquie s 0 Seater Certainty, than the Nature of the 
is: capable's? ; and therefore, if a Contract be made in genen 
the ſecleration. dich Contrad may be in the ſame Terms; 
5 Plant. ae, that whereas the Defendant was poſſeſſed of 
b bxt Par of a Ship, pd it. was agreed, the Defendant ' ſhould by 
W riting ell bo Inter whe: Plaintif for 600l. and that the Plaintif 
ſhould pay 20l.-1n Hand, TY the Reſidue ſuper Erecutionem of the fail 
Writings and that tn; de Plaintiff had paid the 200. ant 
ed to perform the Apreement on his Part, the Defendant did aſſume 
| form it on his Part 3 pred” tamen the Defendant had not performet 
te Agreement on his Pa Phis being on a mutual Promiſe, the Breach 

ieee, Words of the Promiſe 
3 Bulft. 31, ., So fin an £4 imp/it the. Plaintiff, declares that in Confideration the 
WS Plaigglf wauld find; and provide for a fick Man all ſuch Neceſſaries as he 
Rol. Rep ol 4 the Defendant: aſſumed; and promiſed to pay, Cc. and 
173: 5. C avers, that. he found him N beſſarics,” "amounting to ſuch a Sum, E. 
„This od Declaration it! ſhe: ying in particular what thoſe Ne- 
2 3 1 in the ords. of the Contract; and the h the 

0 ale op Wand 3 


EE. | 4 ee i waſte, in is 8 the Plaintiffs aſſigned for 
wr", Breach, that be had waſted diverſa bona ad Valentiam 10. And ad 
jIudged upon Demorrer that it was good, without ſhewing what the Good 


were, \far the Penalty of the Obligation 3 is to be recovered upon an 


Enna an, Breach ; but per Cur it would be otherwiſe i in (5) Selen where there 
9 is to be a Recompence for the Damages. U 


several 
Breaches may be aſſi gned + otherwiſe in Debt upon an Obligation les to perform Core 

nants. Cro, Car. 176, ts wide Title Covenant, and the Statute 8 & W. 3. c. 10. [whereby it i 
enacted, that in Actions on Bonds for Non- performance of Corenants, Tian may aſlign s 
many Breaches as they think fit.] 


# 


* 


CW 
mn an Action of Covenant, the Agreement was to pay Rents at ſeveral Lev. 78. 
Days during the Term; Plaintiff  aſhgns Breach, that he did not pay the Kev. 371. 


i | ſeveral Rents at the ſeveral Days during the Term: This was urged to be 468, 400. 
fe for double, uncertain, and naught; but hs Coutt held, that ia Covenant Smith, el 
the Plaintiff may aſhgn the Breach as general as the Covenant, tho? it iu. © 
cludes 20 Matters; and that here it might be intended that no one Reitt e 
od, 6 was paid upon any one Day during the Term. ))). 
5 Ein. In Covenant by a Maſter againſt his Servant, on 2 Covenant not to buy Salk. 139. 
Ro | or fell without the Maſter's Leave within two Years 5 the Breach aſſigned Pl. 3. 
Rog was, that he had diverſic diebus & vidibur, between ſuch 2 Day and ſuch Lag Raym. | 
ſeveral 4 Day, ſold to H. and to ſeveral other Perſons unkaowa, Goods to. the 550 9 
at the Value of 100. After Verdict for the Plaintiff, it was moved in Atrreſt | 
ant by of Judgment, that the Breach was uncertain as to * Time arid Perfons ; * Page 18 
but the Court held it certain enough, and that in Covenant it is ſufficient 
to aſſign a general Breagh. + | | | ITT By 
3 add If a Breach of Covenant is ſufficiently alledged, the Plaintiff need e 1 
| not conclude &. fie non tenuit Conventionem in bac, He. for that is but 3 — 129. 
5 Repvtitds. on ep - EF To ,  » . 
ateria | if Leaſes to B. for Years, and covenants that he hath full Power 
\ 5.78 and lawful Authority to Leaſe, He. and in an Action upon this Cove- ? Co. 6. bo- 
of the nant B. ſays, he had (a) not fall Power and lawful Authority to Leaſe, es _ 
5 c. the Breach is well aſſigned, for he bath well putſued the Words e 


the Covenant Negative; and what Eſtate he had lies more in the Notice ro. Jac. . 
of the Leſſor than of the Leſſee ; and therefore he ought to ſhew what 2 1 - wh 
Eſtate he had at the Time of making the Leaſe, that it may appear that . 


fed of 
uld by 


go he had full Power. 8 | Defendant 
co 3 B | : „* mu | 
I. and that he was ſcized in Fee, and then the Plaintiff muſt ſhew a ſpecial Title in ſome Body elſe; 
aſſumt but the Covenant being general, the general Aſſignment of a Breach prima facie is good. (a) That 
Ped he was not lawfully ſciſed in Fee of aw indefeaſible Eſtate. Cto. Ie. 369. Raym. 14, 15. | 
Breach If A. covenants to permit B. his Heirs and Aſſigns, to take and enjoy 6. 
100 the Rents, Iſſues and Froſits of certain Lands, and in an Action upon Fs 
48 this Covenant the Plaintiff aſſigns for Breach, that A. took the Profits, {ne 
. 10 tf (b) non permifit B to enjoy, &c. This Breach is well aſligned for 16.8 5 
my the taking the Profits by A. is a ſpecial Diſturbance. - adjudged, 
Ne 1 | | | - Wood 
fe Ne. Hard. 132, 133. (5) But Non permiſit only is too general. 8 Co. 89. b. 91. b. olde And. 
Ng tht 137. 2 Vent. 278, . 1 5 | 
nt of 1 If A. grants a Bent to B. and his Heirs for the Life of C. to the Uſe of Mod. 223. 
10r uM | C. and covenants with B. to pay the Rent ad opus & uſum of C. and in Bunt v. 


n' De an Action upon this Covenant B. aſſigns the Breach in not paying the Rent Cook, ad- 


ad not to him, ad opus & uſum of C. This Breach is well aſſigned in the Words ore hm 
| neceb of the Coyenant, though a negative Pregnant. Tr. Demnrrer. * 
| 2 Mod. 138. 


Was 3 ; i | ; 
25 S. C. adjudged, and ſaid, that if it was paid to C. which is a Perfor:. ance in Subſtance, the De- 
fendant ovght to have pleaded it ; otherwiſe it ſhall not he intended. TOs 


In Trover for a Bond the Plaintiff need not ſhew the Date ; for the 88 | 
ro. Cai, 


Good: Bond being loſt or converted, he may not know the Date; and if _—_ 
ned for ſhould miſtake it, it would be a Failure of his Suit. 5 . 
od is 0 ary after « Verdi for the ras eu bar upon a Writ of Error. Cro, P e 
Ju upon Demurrer. Hard. III. Like Point in T for Lett „638.8. P. 
1 | Ent. 356. a like Precedent. ' Vide Ent. 26s. a like een e n ee n. 
e there | . | 155 | 
| h If in an Action upon the Caſe againſt a Lighterman the Plaintiff de- Palm. 5 24. 


clares the Defendant ſo negligently governed his Lighter, that it took 2 7. 
5 | : | 178 5 | Water, arkacl. 


a 


| pP LE AS any PLEADING. 
Water, and ſpoiled the Goods of the Plaintiff ad damnum, c. the 
Declaration is good, without a more ſpecial Allegation how they were 
„„ Tnonded. :_ © 55 )))) 
Film. 523. gf it hath been held, that a Declaration againſt a Lighterman is good 
Sid. 245. though not alledged in the Declaration that he is a common Lighter- 
S.P.yetfaid man; as alſo againſt a Carrier, without alledging that he is a common 


to be the 7 

a Wap to PET + \ e IE i 
—. ⁵²m mdr AE UTE | ; 
Cro. Car. A Statute which does not give the Action, but is only in Affirmance 
oP of the Common T.aw, need not be recited ; as on the Statute of Mart 


bridge (52 H. 3.) the Plaintiff may declare, that his Father was ſeiſed in 
Fee of certain Lands, and died ſeiſed; and that the Lands deſcended to 
| him; and the Defendant had occupied them as Guardian in Socage, 
/  - without any Recital of the Statute. . „„ 
Page 19g »In an Action of Debt for an Eſcape of one in Execution, it is not 
20 ſufficient to ſhew only that a Capias ad ſatisfaciendum iſſued, by virtue of 
S.. which he was taken, Ec. but the Plaintiff muſt ſhew how he recovered 
"jog 7 "Ys Judgment, and thereupon a Capias ad ſatisfaciendum iſſued, Cc. for as 
2 Keb. 93. to the Judgment the Defendant may plead Nul tiel Record; and though, 
Sid. 30 5. S. C if there was no Judgment, the Sheriff was bound to execute the Writ, 
—— That and perhaps might be fined for the Eſcape, yet if there was no Judgment, 


oy 2 there was no Debt or Duty to the Plaintiff. 


arreſted | 3 by 50 91 
mult be ſhewn and proved, 2 Lev. 85. But for what is neceſſary to be ſhewn in the Declarati- 


un, vide Carth. 149. Lutu. 110, 111. a Show. 17. pl. 10. Salk. 272. pl. 3. 5 Mod. 414. 


3Ler. 393. If in an Action for the Eſcape of B. againſt the Warden of the Fleer, 
Norden v. the Plaintiff declares, that F. was committed in Execution to him, he 
5 e 4 muſt conclude prout patet per recordum ; for that is triable by the Record 


's pleading, that he ſuffered 


and 5 Mod. though ſaid to be helped by the Defendan 
8, 9. that him to eſcape with the Leave of the Plaintiff. 

where a ". 97 \ 
Matter of Record is the Foundation or Ground of the Suit of the Plaintiff, or of the Subſtance of 


the Plea, there it ougut to be certainly and tiuly alledged; atiter where it is but Conveyance ; as 
in Eſcape, the not concluding Prout patet per recordum, not being the Giſt of the Action, is aided. 


Noy 72. In an Action for an Eſcape on meſne Proceſs, the Plaintiff mnſt not 
Chg only ſhew, that ad largum ire permiſit, but alſo that Non comperuit ad diem; 
, becauſe the Party being bailable, the Sheriff might Jawfully ſuffer him to 
| | 7 at large; tho” in ſuch Action apon an Eſcape after Execution, it is 
| ſuſficient to ſhew that ad largum ire permit. 
apo 5455 In Action for the Eſcape of one committed by Commiſſioners of Bank- 
1 1 rupt, for refuſing to anſwer Interrogatories, the Plaintiff ſet forth, that 
ain upon the Petition of him and other Creditors, the Lord Chancellor by 
Commiſſion dedit potgſtatem plenam to the Commiſſioners vigore flatuti to 
examine, c. and that the Commiſſioners offered him Interrogatories, Sc. 
And though it was objected that the Office of the Chancellor is miniſterial 
only, and that it is the Statutes which give the Power, and it was not 
fhewn what the Interrogatories were; yet the Declaration was adjudged 
good; for it is per commiſſionem declit, &c. wigore Statuti; and it ſhall be 
intended that the Interrogatories are lawful till the contrary appears. 

Mod. Caſes In Debt upon an Aſſignment of a Bail-Bond, taken by the Sheriff who 
78. ler had arreſted the Defendant on a Capias 5 jt was objected, that the Plain» 
7. % tiff had not in his Declaration ſet forth the Capias, or the Tefte, or Return 

Carne of any Capras ; and this on a ſpecial Demurrer was held fatal, it being the 

| | Capias that gives Life to the Bond. 3 5 

Leon. 72. If in an Action of Debt upon an Award the Plaintiff declares, that 

: | the Arbitrators did make an Award, that the Defendant ſhould pay 
| unto 


— » K — 
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unto the Plaintiff 10 J. Ec. this is a. good Declaration, though nothing is | 
ſhewn to have been awarded on the other Side: for it is ſufficient (a) for * 1 
che Plaintiff to ſet forth that Part of the Award that intitles him to his plaintiff 


Action. : maydeclate, 
Ilia it was awarded; per Lit. Rep. 314. But 1 Mod. 3E. ger Tw/len cont? ; but for this vide Title 


If in an Aſumpſit the Plaintiff declares, that the Defendant, in Con- Cro. Eli. 
fideration that the Plaintiff would forbear him one Weck, aſſumed, Kc. 27%; 799 
and avers that he did forbear him one Week, but ſays not one Week 5 . 
following; yet this is a good Declaration, for it muſt neceſſarily be in- 
tended bo. ho DR Ts. 125 | k. : . | Ro 1 
* If in an Aſumpſit the Plaintiff declares, that whereas there was a *Page 20 
certain Bargain between the Plaintiff and the Defendant for certain Yely. 19. 
Woods for which the Plaintiff was to pay 20. at a Day after; and len v: 
that the Defendant, in Conſideration - that the Plaintiff aſportaret  ſuf- Randall, 
ficiendum hominem fore Otligat' to the Defendant for the Payment of the 
ſaid 20 J. did aſſume and promiſe that the Plaintiff ſhould enjoy the 


| ſaid Wood, tc. and the Plaintiff doth aver quod aſportavit B. ſufficientem _ 


 hominem fore Obligat' to the Defendant, &c. yet this is no good De- 
claration; /. Becauſe it is not ſhewn (5) how he was ſufficient, fo that (4 /7;4Hob 
it may appear to the Court to be according to the Agreement ; 2dly, 69, 70, 77- 
Recauſe it is not in Fact ſhewn that B. (c) did become bound, or that 83 | 
ebtulit ſe olliguri, and perhaps he came to be bound, but being there n upon 
refuſed. 5 | . | p | D Promiſe do 
: : 3 | repay Mo- 
ney laid out, or to be laid out, for Goods for the Uſe of the Defendant, the Pl. iatiff need not 
axer that the Goods came to the Hands of the Dceteulaut. Built, 169. adjudged. ; 


If in an Aſumpſit the Plaintiff declares that his Father was ſeiſed of Yelv; 110, - 
the Manor of HD. and of divers Lands, Cc in D in Fee, and in Con- LO 
ſideration that the Plaintiff, together with his Father Agilluret quangam 4, adjudg- 
Indenturem per quam his Father Barganizaret, c. the ſaid Manor and ed. | 
Lands, the Defendant did aſſume, &c. and alledges, that the Plaintiff _ 
ſuch a Day fieillavit Indenturam predif' ; yet the Beos Se. This 
is no good Declaration; for diverſa Terras in tenementa in D. are un- 
certain, and comprehend not all his Lands in D. and thereſore the Plain-- 
tiff ought to have ſhewn in certain, and particularly what Lands were 
compriſed within the Indenture. _ | | 
Alſo in the above Caſe it was held, t'tat the Allegation that he had yq, ,., 
ſealed indenturam predi# was not good; for predi ought to refer to adjugeed. 
ſome Certainty before, but (d) quandam Indenturam is altogether incertain; % The 
and the Plaintiff ſhould have thewed in certain, that he ſealed ſuch an FRY de- 
Indenture per quam the Plaintiff and his Father Barganizaverunt, Ec. de wei __ 
verbo in verbum, as laid in the l'remiſſes of the Declaration. guedum pars 


| | | omus, Ic. 

was out of Repair, the Defendant, in Conſideration that the Plaintiff would repair eandem er iar 

of the ſaid Houſe, aſſumed and promiſed, c. and avers, that he did repair candom partem ; and 

_ though it was objected, the Plaintiff mould have ſhewed which Part of the Houſe was out of Re- 
par, yet after a Verdict it was adjudged for the Plaintiff, 2 Leon. 53. 3 Leon. 9 11. 


But if a perfect Indenture in Date, in the Nomination of the Parties Yelv. 111. 
and Limitation of the Land, had been mentioned before, it had been ber Cur. 
| ſufficient to ſay, that they ſealed Indenturam prædic“, becauſe by the Pre- 

miſſes it appears there was in ſucto a true and perfect Indenture. 

The Plaintiff declares, whereas he and the Defendant were joint Exe- Raym, 203, 
cutors, and the Defendant had received all the Eſtate of the Teſtator, 24+ 
and the Plaintiff threatened to ſue the Defendant for one Moiety, the * 
Defendant, in Conſideration the Plaintiff would forbear, c. and would 


 ſhew 


— 


A « 
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gen an Account concerning the Teſtator's Eſtate, did affime, Eg. and 


* 


mme Plaintiff avers, that he did ſhew guoddem' Compot 3 and though 100 
ud Conpolum pra, yet after a Verdict for the Plaintiff it was a 
judged for him. I 2 


5 150. 35. If in an Aſumgſit the Plaintiff declares, that the Defendant, in Con- 
rv.  fideration that the Plaintiff would leaſe certain Lands to the Defend- 
fle ant, rendering 10 J. per Ann. the Defendant did aſſume and promiſe to, 
Verdict for Ec. and avers, that he did make a Leafe of the ſaid Lands, but does 
the Plaintiff not ſay that it was rendering 10 J. per Ann. This is no good Decla- 


age 21. If in an ¶ ſumpſit the Plaintiff declares, that whereas the Defendant 
5 had committed a Felony, and thereupon had requeſted the Plaintiff to 
Hob. 105, do his Endeavour (a) to procure a Pardon for the Defendant; and 
lb. thereupon the Plaintiff, by all the Means he could, and many Days 
Lumplesch Labour, did his Endeavour to obtain a Pardon for the ſaid Felony, 
v. Blaith- vix. in riding and journeying, at his own Charge, from London to V. 
—_— 125 where the King was, and ſo to and from New-market to obtain a Par- 
ede 1 47 don, He. This is a good Declaration, {b) though nothing in particu- 
am, prater lar is laid to be done, but only riding up and down, and nothing done 
Warburien ; when, he came there; for an Endeavour in general is expreſsly laid, 
mo uy and Particulars ought to be ſet forth for Form's Sake only; for 
cauſe it was though upon the Trial he could have proved no riding nor journeying, 
3 a any other effectual Endeavour, according to the Promiſe, would have 
VIOUTr, ſerved. I: . 5 ' 5 : 13 
Brownl. 7. | Bf | 5 
5 | „ 5 N | | 
2 Stile 465. Like Point, where the Defendant did his Endeavour to reconcile Differences, Cc. 
(5) But if the Plaintiff declares, that the Defendant, in Conſideration the Plaintiff had done him 
Multa beneficia, aſſumed and promiſed, c. this is not good. Vent, 27. Sid. 413. adjudged, 
after Verdict for the Plaintiff; & vide 2 Keb. 552. { 4 Ts 


Rol. Rep. In Aſumpſit the Plaintiff declared, that in Conſideration the Plain» 

352, tiff would deliver all the Corn in a certain Barn, the Defendant did 

3 aſſume and promiſe, &c. and avers, that he did deliver all the Corn 

in the Barn, but does not ſhew that there was any Corn chere; and it 

was agreed per Curiam, that had this been on a Demurrer, the Decla- 

ration would not be good; but that being after a Verdict, upon Non 

aſſumpfit pleaded, by which Iſſue it is admitted there was Corn there; it 

wm adjudged for the Plaintiff, and afterwards affirmed upon a Writ of 

rror. ö by 

Oro. Jac. If in an. Aſumpit the Plaintiff declares, that whereas J. S. had ac- 

593 vs, knowledged himſelf to be indebted to the Plaintiff in 10 J for divers 

Rivett ad. Treſpaſſes, which 10/. the Plaintiff at the Defendant's Requeſt had 

judged. accepted; and that the Defendant, in Conſideration the Plaintiff would 

. | acquit and diſcharge the ſaid: ” F. of the ſaid Debt, and would permit 

the ſaid J. S. to carry out of the Plaintiffs Houſe certain Goods, did 

aſſume and promiſe to pay the ſaid 10 J. to the Plaintiff ; and alledges in 

_ Fafto, that he did acquit and diſcharge the faid' J. S. and did permit the 

ſaid J. S. to carry away the ſaid Goods: This is no good Declaration, 

becauſe he doth not ſhew how he did acquit the ſaid J. & for it could not 

be without Deed, which ought to have been particularly ſhewn ; and 

though the Performance of the other Part of the Confideration is fufficient- 

I ]y averred, yet that will not help it, | Loy 
Raym. 40. If in an Aſſumpſit the Plaintiff declares, that whereas there was a 


by v. 


a 


judged after riage to be had between the Nephew of the Plaintiff and the Niece 
Verdid for of the Defendant z and thereupon the Defendant; in conſideration the 
N Plaintiff would do his Endeavour, and labour to perſuade his N : 
Like P. ad. *0 Marry the Niece of the Defendant, did aſſume and promiſe to pay > 


' 


Feerfung. certain Diſcourſe between the Plaintiff and Defendant concerning a Mar- 
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the Plaintiff, Nc. and avers, that ſuch a Day, and divers has and 

Times omnibus mod Es os Co a & daberavit his - 

ſaid Nephew to marry the Defendant's ſaid Niece, Se., This- is a good 
Declaration, without ſhewing in particular how he did his Endeavour; Le. 
if he ſhould ſet forth his ſeveral Speeches to his E & in the Praiſe of 

the young Lady, or the AP of a jparried —ife, Se. 6 BR RIS | : 
would be too long. i 


* Where the Arerment e — 4 0 r 
Nx: | Declaration. 1 | . 5 


The 5 3 Este ſuch certain Aﬀraation, that it may eo. Lit. 303. 
be traverſed; for if there be no certain Affirmation to make the De- Plow. 128. 
claration itſelf trayerſable, it will not be cured after. a Verdict, be- ors * 
cauſe it is a Defect in Subſtance; as if the Declaration be guad cum the IF - oh 
Defendant ( a) aſſaulted him, and the Defendant. pleads Not guilty, Oro. Eliz. 
here is nothing put in Iflue, for the Pleadings have affirmed nothing; 3 33, 441. 
and though 4 Defendant be found guilty, yet cannot the Plaintiff Oo. Ent. 16r 
have Judgment, becauſe nothing is poſitively affirmed : But if the Plain- 14% 
tiff declares quod cum the Defendant conceſſit ſe teneri, or quod cum 206 
Mutuatus fu our & non ſoluit, or quod cum demifit, the Defendant gjecit ; | 
r. 1 Caſes there is a poſitive Charge upon the Defendant; and 

cum being a Breach of the whole Period, and making one Sen- f 
10 e with the latter Part of it, it is a poſitive Affirmation, and therefore 
being equally poſitive, it-is equally traverſable with the latter Part, and 
therefore a Man may plead Non eſt factum, Nen Mutuatus, Non dimifit ; 
becauſe, though theſe come under the quod cum, yet, taken together with _ 
the reſt of the Sentence, being poſitive, they make ſubſtantive Iſſues of 
the ſelves. we 
on a Demiſe the Plaintiff declares, cum per i Indentu- L utw. 
ram 19. exiflit guod dimifit, this hath 2 held ill 2 a Verdict; La 9% 
becauſe there is no poſitive Affirmation that there was a Demiſe z and bev. 12, 75- 
ſo he hath not ſet forth a Demiſe in a Manner that it might be traverſed, Sand. 275. 
for the Traverſe muſt be of the Demiſe, not of the piano, but 
if in Covenant he declares, quod cum per quandam 3 exiftit, - 
that the Defendant did covenant, this, with a Profere, wy becauſe _ 
when he ſays the Indenture atteſts that he did covenant, this is a certain * 
Allegation there was ſuch an Indenture, and the Indenture ouly is tra- 
verſable on the Iſſue of Non ef faclum. - 

So it hath been held, that Licet is an Affirmation ; for what is contain- Sand, 116, 

ed under it, as Licet ant bo. faciend* ſepins * is a of pas Affirmation 1.87. 19: 


2 Vent, 278. 
that there was a Requeſt. Dyer as 2 


In Debt on the Statute 12 Cars 2. cap. 2 14 for ſelling Wine without a Cath. 216. 
Licence, the Plaintiff began his Declaration by Way of Recital, pro Show. 33þ 
eo, viz. nt cum the Defendant at ſeveral Times, between ſuch a Day and 2 uu 
W ran Day, had fold Wines by Retail by the Pint, &c. on the general j,,. 1 5 
. pleaded, and Verdict for the Plaintiff, it was moved in Arreſt, that 
eclaration was not poſitive, but by Way of Recital only, wad ſo 
459 not di 1 y ch e the E Defendant with the Crime intended; 4 uit 
__ 


Curiam the cur © * Judgment; for all the Precedents in 


Caſes are after th Manner; 4 in Debt upon the Statute of Tithes, Ofc. 

Moreover this i a Action of Debt, wherein the Offence is only an Ia - 
ducement, to the i Adio ; for it is the Nor- payment of the _ which 

is the os £ 


+1 ERA ; 


4 
* 
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. Treſpaſs the Plaintiff declared, guare f vi & Armis C lauſum frrgu 
Fury „and after Verdict for the Plaintiff Judgment was arreſted ; for quare is not 
Flere v. Politive, but interrogatory, and much worſe than quod cum. N 
Chapman. : | 3 55 4 WO RES EIT 219 er Tay far | 
$ This is the Form in the Writ, but the Count muſt contain a poſitive Allegation. | 
Tt hath been held a good Declaration to ſay quod defendens quendam 
' canem ad mordendum oves conſuetum Scienter retinuit, without ſaying, quod 
retinuit quendum canem. ſciens canem præditt ad mordendum oves conſuetum,. 
* for this is tzntamount, for the Word Scienter goes to all the precedent 
Matter; and the Court ſaid, the Sciens was not ÞF traverſable, but ought to 
be proved in Evidence, and that otherwiſe the Action did not lie. 


* 


Page 23 
For this vide 


_ Rol. Abr. 4. 
Cro, Car. f by 525 0 15 ad. 

254, 487. 2 Sid. 127. 4 Co. 18, Dyer 25, 256. Allen 92. 2 Bulſt. 291. 3 Bulſt. 76. Sid. 
21. Rol. Rep. 43, 193.———In Caſe for ſelling two Oxen, affirming they were his, the De- 
fendant's, whereas in Truth they were the Property of J. S. without alledging, that he Sciens 

they were the Proptity of J. S. yet the Declaration was held good, Carth. 90. 435 


+ The general Iſſne is in fad a Traverſe of the Sciens, for unleſs the Plaintiff on the Trial prove > 
the Defendant knew his Dog was accultomed to bite Sheep, his Cauſe of Action falls to the Ground, 
A in Caſe the Defendant is not guilty of any Thing which can intitle the Plaintiff to an Action. 


Ney 21. In Debt upon an Obligation, the Condition whereof was to perform 15 


all Covenants comprized within certain Indentures, bearing even Date 


with the ſaid Obligation, and, in Truth, both Obligation and Indentures 

were without Date; and it was held, that the Plaintiff ought to have 

arerred a Date of the Obligation, and that the Indentures bore equal Date 

| therewith. 1 | 555 OR 
8 If in an A ſumpſit the Plaintiff declares, that whereas it was agreed be- 
Soprani v, tween the Flaintiff and one AH. that the ſaid AH. ſhould leaſe a cer- 
Skurro ad- tain Houſe to one B. for ſeven Years ; and it was alſo agreed, that F. 
Judged. during the ſaid Term, ſhould repair the Houſe. with I ile and Slate 
only, and thereupon an Indenture was drawn; becauſe there was a. 
Covenant therein, that B. ſhould be bound to all Manner of Re- 
parations, B. refuſed to ſeal the ſaid Indenture, and the Plaintiff 

- refuſed to ſeal a Bond for Performance, c. and further ſhews, that in 

- .. the ſaid Houſe there was a great Wall, Part whereof was ruinous, and 

- . likely to fall during the ſaid Term; and that the Defendant, in Conſi- 
deration that the ſid B. would ſeal the ſaid Indenture, and the Plain- 
tiff would ſeal the ſaid Bond, did aſſume and promiſe, that he the ſaid 
Defendant would maintain and uphold the aid Wall durante predis“ 
termine 7 Annorum, and avers, that the ſaid B. the ſaid Indenture, and 
the Plaintiff the ſaid Bond, did thereupon ſeal ; and in Fact ſays, that the * 
ſaid Wall, during the ſaid Term, did fall, &c. This is no good De- 

claration, becauſe no, expreſsly averred that 4. did demiſe the faid 

Houſe ; and if there tas no. Demiſe, it was not poſſible for the Defendant 
to repair it during the Term; and, for any Thing that appears, the In- 
| denture was ſealed only on the Part of the Leflee, and not on the Part of 
. the Leſſor. BE | 1 | 
Yelv, 2B. If in an A/ump/it the Plaintiff declares, that whereas the Defendant- 
us p had diſtrained ſix Oxen of the Plaintiffs for a Quit Rent due to the 
judged. Bailiffs of B and thereupon the Defendant, in Conſideration that the 
2 Plaintiff would pay the Money for the Redemption of his ſaid Cattle, 
did aſſume and promiſe, upon Requeſt, to ſhew to the Plaintiff, or to 
ſuch other Perſon or Perſons as he ſhould name, a ſufficient Record to 
charge the ſaid Lands with the ſaid Quit-Rents ; and alledges, that he 
appointed B. to ſee the ſaid Record, and requeſted the Defendant to 
 ſhew it B. accordingly ; but that the Defendant had not ſhewn to the 
laid B. any ſufficient Record to charge the faid Lands: This is of wap 

| „55 cla» 


* 


— 
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Declaration; for though the Sufficiency of the ſaid Record is it dot triable 
per Pair, and the Plaintiff might have averred a Breach generally, ſcilcet, 

that he did not ſhew any Record, yet this is ſufficient and moſt proper 
for the Plaintiff to lay the Breach according to the Promiſe ; and in 
this Caſe the Defendant may plead, that he did ſhew tal Recordum 
reciting it, and conclude, which was ſufficient ; and thereupon the 
Plaintiff may demur, and put the Sufficiency thereof to the Judgment of 


the Court.” f | 
If in an Aſumgſit the . Plaintiff declares, that the Defendant, in Con- ack. 
ſideration of Sc. aſſumed and promiſed to take the Son of the Plaintiff ES 
to be his Apprentice for ſeven Years, and to find him Meat, Drink, and Rol. Rep. 
Apparel, Ec. during the Term, but avers, that he did not find him Meat, 5 | 
Drink, and Apparel, Cc. but does not aver that he did put him, or that 8” 
the Defendant did accept him as his Apprentice: This is no good Decla- 
ation; for it ought to appear that he was his Apprentice, or elſe the De- 
fendant was not bound to provide for him. | : St | 
+ If in an Aſumgſit the Plaintiff declares upon a Promiſe made by the * Pape 24 
| 7 e - 7 ge 24 
Defendant to pay 50. to the Plaintiff when the Defendant ſſfould have Mod. 169. 
received the Money, and avers that the Defendant hath received the Mo- agreed per 
ney, but yet hath not paid, c. This is no good Declaration, becauſe 2 8 
it doth not appear how much Money the Defendant hath received, and ne, Brno 
perhaps he hath not received ſo much as 50 5. and though the Promiſe is judged ſor 
general, yet the Breach ought to be laid ſo as to be adequate to the Con- thePlaintiff,” 
| ſideration. F x W ; N „ 1 
— a 8 Method 
would have been to have declared generally, that the Defendant was indebted to him in 50s. for 
Money had and received by Defendant to the Plaintiff's Uſe, and being fo indebted, he promi ed 
to pay, and then, on proving any Part received, the Plaintiff would have been entitled to his 
Verdict, and then on proving ahy Pait received, the Plaintiff would have been intitled to his 
Verdict, and the Declaration would not be liable to any Exception. | 
If in an Aſumpſit againſt an Executor the Plaintiff declares, that the Latch 20;. 
Teſtator of the Defendant, in Conſideration of fc. did aſſume and promiſe Ns | 
that he would leave the Wife of the Plaintiff as good a Portion as he ſhould Hain Co 
give to any of his Children; and avers, that the- 'Teſtator to ſuch a after Ver- 
ughter dedit ſuch a Portion, but did not leave, &c. This is no good die. 
Declaration, becauſe it does not appear when he did give this Portion, and 


perhaps it might be before the Promiſe. | -— FE 
5. Of the Certainty required in the Deſcription of the Thing declared for. 


'The Law requires no greater Certainty than the (a) Nature of the For this v' 
Thing will admit of; as where an Action is brought for Things not ſub- Tit. Treſpoſe: 
je to Diſtinction by Number, Weight or Meaſure ; as in Treſpaſs for (a) That 
breaking his Cloſe with Beaſts,. and eating his Peas, without ſaying how rer 6 | 
much ; yet this Declaration hath been held good, becauſe no Body can br 


number or meaſure the Peas that Beaſts can eat. ded, the 

| 8 5 OS D „ Court ought 
not to be too ſtri ct in ſcanning the Wor.ls; and that if the Thing is ſo deſctibed, that the Jury 
may know what is meant thereby, it is well enough, Stile 136, 235. | 


So where there are ſeveral Parts which compoſe an agpregate Body, For this vide | 
there it is ſufficient to mention the Body, and it is not neceſſary to aſcertain Tit. Trover 
the ſeveral Parts: as 'Trover for a Ship and Sails is good, becauſe the Sails Ho 
go to make up the aggregate Body; but if it had been for Sails only, it 
| would not have been good without ſpecifying the Number and Quality; fo 


Trover lies for a Library of Books f. {Sed , 
| If p 


I . * 
| ; o 
fl : % * 


5 
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Raym.z. If in Troyer the Plantiff declares for two Pair of Pot-Hooks, Cc. 
Seaman v- and Hangers ; this Declaration is not good, becauſe of the uncertainty of 
judges, | the Word Hangers ; and they cannot Pe intended ſuch upon which the 
Pot-Hooks u 1 to hang, becauſe they do not immediately follow the 
| Mord Pot-Hooks ; but there are ſeyeral other Words between. 
Vide Tit, 80 Trover for a Beam, and Scales and Weights, is not good for the 
Trover. Weights, becauſe there may be mare or leſs of a Weights uſed with the 
Scales, and therefore altogether uncertain as to rhe Quantities or 
EY Weights of them, „„ Oe 
'2 $and. 74. If in Trover the Plaintiff declares pro decem Paribus Velprum & tegu- 
Taylor v. brum, Anglice Curtains and Vallance; this is a good Declaration, and 
* wp certain enough, and ſhall be intended for ten Pair of Curtains, and ten 
Judg *.. of Vallance; and in ſuch artificial Things there needs no other De- 
| ſcription, than to Name them by their uſual names, by which they are 
commonly called, without ſhewing the Quantity of Yards or Stuff of 
| which they are made. %%% ¼ ⁵ ond 8 
Vide Tit, Where a Thing is laid in the Declaration by way of Aggravation, 
88 though ſuch Allegation is incertain, or that Circumſtance is not proved 
Authorities to the Jury, yet this ſhall not arreſt the Judgment ;- becauſe the Giſt 
there cited. of the Action is the Thing itfelf in Demand, and the Aggravation, is 
only the Manner of doing it; and though this may increaſe the Da- 
® Page 25 mage ſomething, yet it is not to be out of Proportion to the why. mn. 
nme ... Demand; as if Trover be brought for a Box of Writings |}, and Char-. 
2 1 ters or Veſtments, this is good, becauſe the Trover is for the Trunk, 
. Plantiff and for the Detention of the Goods therein, which are withheld by the 
perhaps had Detention of the Trunk, but not for the Value of the goods; and there- 
* e bz; in ſore antiently they held that Troyer lay only for a Trunk locked, but now 
e they admit it though the Trunk be not locked, becauſe the Detaining is 


in that Ac- ſtill the fame. 
tion he will : 5 ä ; 
de intitled to a Retyrn of the Things in Specie, beſides Damages for the Detentian. 


| Reb.G2z- In an Adtion upon the Cafe for ſetting a Houſe on Fire g, per quod 


5 . Oh (ung divers other Goods) ornatug & equis aratis & Carucis amifit was 
$ See IR held certain enough; fo if he had mentioned only dverſa bona; for 


Stat.6 Ann. When a Man's Houſe is burnt, he cannot ſet forth the Certainty of 
c. 31. the Goods he loft. VVV | Een 
2 Sand.z79, But where in an Action on the Statute of Hue and Cry the Plaintiff 
geclared that he was robbed of a certain Sum of Money ac diver/a bona 
O Catalla in Cuſtodia ipſius, to the Value of 30/ and becaufe he had not 

ſet forth the Goods particularly, and that he had not likewiſe alledged that 

. , they were his Goods, it was held, that as to this Part he could not 
8 bave Judgment. | | Ee 
5 Co. 34 Declaration in Treſpaſs for breaking his Cloſe and taking away his Fiſh, 
Z __ without expreſſing either the Number or Nature of them, was held inr 
i ſufficient ; but in an Indictment for taking Fiſh out of a Pond, the Num- 
t& ide ber need not be expreſſed, for Damages are not to be recovered ; but the 


2 Vent. 329. Party is to be fined according to the Circumſtances of the Fact, and not 955 

according to the Number of the Fiſh. 5 at As tO 
Vent. 53, 80 Treſpaſs Quare arbores ſuccidit ad Valentiam, &c. was held inſuſfi- * 
oe cient for not expreſſing the Kind of Trees. OS A 
I DV; 6. Of the Declaration's being good in Part, and void in Part. 1 
784, 85 It ſeems to be now agreed, that if a Declaration be good in Part, ia 


. though bad as to another Part, that the Plaintiff is intitled to Judg- 82 


G 


ment, for ſo much as is well alledged, eſpecially if it be not of an , PEER 


7a intire Demand; alſo where the Jury finds greater Damages than — 9 p9 
the P arty declares of, the Court may, to prevent Error, give Judg- ( a) Vide 


ment for ſo much as the Party declares of, nullo habito reſpectu to the 1 Vent. 27. 

reſt ; alſo the Party may (b) releaſe the Overplus, and take Judgment Hob. 2178, 

for 8 ; | e 
one brings 


an action for two things, and of his own ſhewiag it appears, that he cannot have an Action for one 
of them, or a better Writ, there the Writ ſhall be well for that Part for which it is . 
45. Ein by Caſe. (5) Where the Plaintiff may releaſe Damages for Part, and take fa nt for 
the Reſt, vide F. N. B. 107. Moor 281. Leon. 92. 2 Bulſt. 280. Brown. 235. Stile 364. - 58. 


As where the Party avowed for 5/. Rent, and a nomine Pene for Hob. 133. 
Non-payment at the Day, but laid no actual Demand of the Rent, the nur. 
Avowry was held naught as to the nomine Pene, becauſe it could not be 
forfeited without a Demand of the Rent; yet he had Judgment for the 
Return of the Cattle, becauſe he had a lawful Cauſe to diſtrain for Rent 


[1 f 


arrear, and the Demands were ſeveral. 


So where the Plaintiff brought an action of Debt upon the Stature Cro. Jac. 
of Uſury, and declared, that the Defendant corruptive did lend 40l. cont, . 


formam flatuti, and ſuch a Day did alſo lend 200. contra formam, &fc. but Ca? bs. c:1 


did not ſay corruptive ; upon Nil debet pleaded the Plaintiff had a verdict, 18aund. 286. 
and it was moved in Arreſt of Judgment that the Declaration was not | 
good for the laſt 2o/. becauſe it wanted the Word corruptive; but 
notwithſtanding the Court gave Judgment for what * the Plaintiff * Page 25 
beg. well declared, and a Ni Capiat per Billam was entered as to the 
Reſidue. 1 5 : | | 

80 if in Treſpaſs the Plaintiff declares for taking the Mare of the Raym, 395. 
Plaintiff, and ſeveral Goods, but does not ſay of the Plaintiff, and there - CH e 
upon the Defendant demurs, the Plaintiff may have Judgment, for the T. 
Mare, and releaſe the Action for the reſt. | - . 

So if an Action of Debt be brought upon ſeveral Bonds, and it appears Hob. 178. 
that one is not due, the Plaintiff may recover the reſt. 5 Sand. 286. 

In Ejectment, if {c) Part of the Things be well demanded, and others Rol. Abr. 
not, and a Verdict is given for the Plaintiff for the whole, and intire Da- 78s. 
mages, the Plaintiff may releaſe all the Damages in that which is not well . Car. 


demanded, and pray Judgment for the reſidue. 8 | 5 Asin E. 


3 % | jectment of 
Land and a Free Fiſhery, becauſe an Ejectment does not lie of a Free Fiſhery. Cro. Jac. 144, 146. 
1 Rol. Abr. 784.80 in an Ejefione cuflodie ¶ haredir, where it does not lie of the Cuſtody of 
the Heir, but of the Land only: Dyer 369. 10 Co. 130. 5 Co. 108. 2 Bulſt. 48.80 in an 
Eiectment of a Meſſuage, Cottage and Tenement, if it be found for the Plaintiff, and one intire 
Penny Damages given to the Plaintiff for the whole, becauſe an Ejectment does not lie of a Tene- 
ment, t the Plaintiff may releaſe all the Damages for that it is intire, and have Judgment for all the 
Land, ſaving the Tenement. Cco. Eliz. 119. 3 Leon. 128. 2 Bullt. a8. Stile 30. 


5 
th 


"$2 % 


5 + The Word Tenement ſtanding alone, being uncertain. 


In a Writ of Debt for 100l. againſt an Executor, if the Plaintiff Rol. Abr. 
counts upon an obligation for 990. and upon a Mutuatus by the Teſta- {+ - 
tor for 20s. and upon the Iſſue the Jury find for the Plaintiff in the Cie 
Whole, and aſſeſs 8 intire, where it appeared no Action lay 28and. 286. 
againſt the Executor upon the Mutuatus of the I eſtator; yet if the Plain- Like Point, 
_ ee the 201. and all the Damages, he may have Judgment for the | 

ue. | | 5 3 
In Debt for Rent the Plaintiff declared for more than was due upon Rol · Abr. 
his own ſhewing, and upon Ni/ debet pleaded the plaintiff had Judgment, 75, & 
and Damages and Coſts; ang it was moved in Arreſt of Judgment, that e 


Vol. 1 D | the Stile 17. r 


{ 


PLEAS axy PLEADING. ; 
ie Plaintiff had made an (a) intire Demand for Rent to a certain Sam, 
(a)Tn allac- when it appeared that he could not have an Action for ſo much; yet the 
- rionsof debt Court held that he might releaſe the Surplus and Damages, aud take 
„the plaintiff 3 ike Refid e 1 | 
is privy to Judgment for t e Reſidue. 3 | THER 
the Sum in GOES : „ „ : STE 
Demand]; and therefore ovght at his Peril to declare for the true Debt; and the reaſon why he 


ought to demand the very Sum is, beeauſe if he ſhould do otherwiſe, and recover, he might after- 


wards bring an Action for the true Sum, and ſo the Defendant would be doubly charged; and 
therefore in Debt on a Bond, if the Plaintiff declares for leis than is due, he ſhall never have. Judg- 
ment. 2 Rol. Rep. 54, 55. 5 Mod. 213. cite. | b 


7 Mod. 87, If there de a certain ſtated Sum fpecified in, the Deed nſelf, that 

42 Sac, hall not be abridged dy any. Rendvitar of Releaſe. of the Plant, if 

658. pl. z. he declares upon that Deed ; as if a Man bring Debt upon a Bond of 

2Ld. Raym. 30s. amd dechares upon a Bond of 2ol. this will be bad; becaufe he has 

814. S. P. brought his Action for more than is due, and this reſts upon the Deed 

only, and the Sum in it does not amount to his Demand; but if the 

Action be brought upon a Deed which refers to a Matter of Fact, that 

makes the Duty more or lefs ; if then the Fact which is referred to will 

intitle kim to a leſs Sum only, and he demands more than the Fact which 

(5) As in the Deed refers to upon (3) Computation will intitle him; there let him 

3 1 5 remit ſo much of his Demands as the Fact does not make out, it will be 
Kent, in well, and he ſhall have Judgment for the reſt; for that Fact which is not 

which the made out is not contradicted by the Deed. 1 TS 


Plaintiff de- | | 7 = 
clared for more Rent, and for a longer Time than upon his own ſhe wing appeareckto be due to him. 
Sand. 282. Dufper v. Baſtervil. So where the Plaintiff declared for icoi. due for ſo many 


Years, and it appeared upon the Record in caſting up the Sums, that he had declared for 8/. too 
; Much. 5 Mod. 212. Thwait & MK, V. Lady Afb field, Comb. 365. 8. C. : 


Page 27 ¶ ſumpſit, and two ſeveral Counts laid, one was a promiſſory Note, 
Salk. 24. and the Flaintiff counted thereon as on a Bill of Exchange, upon the 


pl. F- on Cuſtom of Merchants; on Non Tune intire Damages were given, and 
bam. Judgment accordingly ; and upon a Writ of Error brought in B. R. it 


was held /, That the Plaintiff could not declare upon the Promiſſory 
Note as upon a Bill of Exchange; and as there could be no ſuch Count 
or Action, fo there could be no fueh Damages. 2dly, That they could 
not reverſe the Judgment in Part, viz. as to the one Count, and affirm 
it as to the other; and denied Jacob and Mills Caſe, Hob. 6. and took 
this Difference, iz. where the Judgment is partly by the Common Law, 
and partly by Statute, it may be reverſed in Part, for that which was a 
Judgment at Common Law will remain a Judgment, and be compleat 
without the other. | | 1 l 


(Cc) Df Jmparlance : And herein, 
1. Of the Nature thereof, and the ſeveral Kinds. ; 


71% (c) Pparkance is, when one is to anſwer to the Action of another he 
2 I. l. Reg. a deſireth ſome Time to adviſe what he ſhall anſwer; and (d) it is 
> A 110. nothing elſe but the Continuance of the Cauſe till a further Day” 
pl. 321, | | b In 
(c) This | : | : | : 
Liber bas 'nte#loguenti as been thought to ariſe from à Notion of Religion. which is mentioned in 
St. M.tiheav, Chapter v. Verie 25. Agree with thine Adverſary quickly, avhilft thau art in the Way 
24h bin; they looked upon the Plaintiffat the time of declaring to be in his Way towards Judgment; 
and that therefore, fonce the Defendant vas ordered by the Precepts of Religion to agree with him. 


2 # HE: i 


{ 


PLEAS aww PLEADI NG. i 
In the Common Pleas they anciently proceeded by original Writs, which 2Show.444 
re warrants out of Chancery for them to proceed; thoſe always gave Skin. 2. pl. 2. 
> Defendant Notice of the cauſe of Action; and as he had a View of Ot 8 
> Writ before he appeared, if he had any dilatory Plea he was to put it Gilt. Hild. 
immediately; but when he pleaded in Chief, and came in towards the C, P. 18a. 
d of the Term, they gave him Time to make his Defence, which was 5 
Ded Imparlance. 3 n „ 
But in the King's Bench, when the Defendant comes in by Latitat, 1% Mod. 
does not know, till after his Appearance, for what the Plaintiff de-3322 
es; and as he had not ſight of the Bill beforehand, he had Time 
wed him to plead any Plea in Abatement, which is called a ſpecial 
arlance. | CERT! | | „C ol 
hen the Common Pleas proceed on Clauſum Fregit, as the De- 2 Show. 310. 
ant was under the ſame Diſadvantages as when he was arreſted on a?) 331. 
tat, he had the ſame Privilege as to Time to make his Objections to | 
Declaration. „ | | _ 
his begot the DiſtinQian between general and ſpecial Imparlances, which 12 Mod. 
r is again diſtinguiſhed into the general ſpecial Imparlance, and that 529 
h is ſtill more ſpecial. - oh at FR Sn 
he general Tmparlance is entered on the Imparlance Roll in the Gilb, Hiſt, 
ds following, Petit Licentiam Interloquendi, which, in the King's C. P. 183. 
h, and on Clauſum Fregit in the C. B. is entered of Courſe, and is 8 
that is done the firſt Term; but in ſpecial Originals, returnable in = 
iſſuable Term, the Courts have denied the Defendant Leave to im- * Page 28 


EE BS ans, aan ran 


* . 


in order to put off a Trial; alſo after this general Imparlance, the 


: : . 8 Impar-.. 

8 adant cannot regularly plead any dilatory Plea. i ee Mo W 1 
SU now much | 

Ie aged, as tending to delay Plaintiffs in their juſt Demands, ——MNee, if a Declaration be s 

d ed or filed, and alſo notice of the filing given before the laſt four Days of Term, the Defendant 


led to an Imparlance of Courſe, 


de general ſpecial Imparlance is entered thus, Salvis fibi omnibus e om- Gilb. Bi. | 


10 bs advantagiis & exceptionibus ; that which is more ſpecial is, Salvit ſibi C. P. 183. 

Ty s advantagits ad Hreve, Billam frve Narrationem ; (a) general Im- 283 55 

pk ce is of Courſe, but the ſpecial muſt be obtained from the Court. thus lays | 
down the 


nt Kinds of Imparlances : There are two Sorts of Imparlances; the one general, after which _ 

not plead in Abatement at all; the other ſpecial, with a Sa/vis ſibi omnibus exceptionibus a 

e gow ad narr', after which one may plead in Abatement of the Writ and Count; and this 
pecial Imparlance may be granted by the Prothonotary ; there is another Sort of Imparlance 

ſ] pecial, with a Salvi: ſibi omnibus exceptionibus & advantigits quibuſcungue, which cannot be 

0 without Leave of the Court, and is diſeret ionatv, and after which one may plead to the 
tion of the Court. 12 Mod, 529. Gilb. Hiſt. C P. 186. Mod, Rep. 14. pl. 41. Ld. 

118, 2 1d. Raym. 1 208. 11 Mod. 2. pl. 9. Comb. 251, 253, 465, 479. Str. 523, 532. 

Neg. 372. (F). . ä 8 | gn 


B, R. on a Declatation of Hilary, there may be an Imparlance to 7 ric Term ; for itis the 
of that Court to give linparlance on Declaration till the Day of pleading. Fletcher v. 


he or, M. 10 Geo, 2. Ca. B. R. Temp. Hardw. 322.——-——Time to plead is the ſame.as an 

t is ace. Barnes 345, 1 | 
5 2 D 2 | | 2. What 

In | 5 
x in h | ; | 8 
4 : re was a Neceſſity to give him Time for that purpoſe, and therefore Libertas i was | 
055 | on the Roll, Gilb. Hitt. C. P. 42, 43. () When the Defendant appears, and the Parties 
3 ſent obtain a Day before the Declatation, this is called Dies Datus prece partium. Gilb. Hiſt, 


4 Day * before the Court is called Dias Datus ; but when after, it is called an 
ace. Hard. 365, 366. But for this Diverſity between an Imparlance, and the Dies datus, 
wr 79. pl. 209. 3 Leon. 14, N. Pendl. 153. pl. 214. Gro. Bliz, 740, 


\ 


PLEAS un PLEADING. | 


: : Ze What the Def ndant mn re any Imparlance. | E 
Dyer ae. II © Defendant pleads to the Furiſdiation of the Court, he muſt 4 
7 H. 6. 39. it inflanter on his Appearance; for if he imparls, he owns- the Ju 
22 H. 6. 7. a dition of the Court by craving Leave of the Court for Time uff 


r 


Palm. 406. lead ir 
8 83. P n. : * 
0 ro. Car. » Os: : 5 
Stil. 9e. Hard. 365. Oilb-Hiſt.C P. 183. 8. 1 75 


Sid. 318. But the Plea of ancient Demeſne may be pfeaded after Imparlance; h 
Cro-Car. 9- caufe the Lord may reverſe the Judgment by Writ of Deceit, and it gu 


ES me in Bar of the Action heb in that Court. 


nam. 3. The Defendant after Imparlance pleaded tothe JurifdiQion of the C 

m. 34 of B. R. that he was a Member of the Privy Chamber, and ought not 
be fued in any other Court without the fpecial Licence of the Lord Cha 
berlain of the Houſhold for the Time being; this was held an if Plea, ; 
tze Court offended thereat. „ | 

Gib. Hit, If the Defendant in a Plea of Land would have View, he muſt dem 
O. P. 184. it before Imparkance ; for by imparkug he undertakes to defend the Ly 
Dyer210-pl- mentioned in the Plaimiff's Count, and it would be abſurd in him tol 
Sh e es fend what he goes not know. | 6 : 
Br nd | intenancy pleaded, after !mparlarice ; but in Jenk. 130. it is faid, a Vi 

on-tenure, nor Toin - enk. 130. it is faid, a View! 
be had after en mg pl | : ai 


— — — 


. 
1 — n — 


+ In perſonal or mixt Adtions, Views may be had on Motion made, even after Notice of T 
if there is Time ſufficient. In B. R. a Rule for a View is drawn up on Motion ſigned by Cor 


5 "Fr {a) Dower the Defendant pleads Semper perarus, this mi 
Dyer zoo. ore Imparlance. KS 
Hob. 2 * | | 

(a) Error on : . 55 X 

_ a Judgment in Dower in Durham, where after Impar lane the Defendant pleaded Detinue of ( 
ters, and 3 on Demurter for the Haintiff, and that Judgment affirmed in B. N. Shov, 
Burdon V. urdon. . 25 : 


Dyer 300. 80 Tender and Uncore pri maſt be pleaded before Erapaslance; | 


7 off 1 by etaving Time he ayers he is not ready, and therefore faHhfc Men 


Lutw. 238. Flea- | | . : 
rf ory In A for Goods ſ 1a he Defendant i led Hecially 
arth. 413. In for ſold the Defendant imparle , 
wo po 622. Salvi yg - in common Form, and ar he pleaded in N 
8 443. the Action, that he tendered the money demanded to the Plain 
Gikev. Harl. the very Day on which he had laid bis Requeſt in the Declaratios 
+ 3 Salk. 383. that from that Day forward ſemper paratus fuit to pay it, & prof 
* 1 day in Cur ; and on Demarrer to this Plea, one Objection was, 
e Tender could not be pleaded aſter an Imparlance, being contrad 
to that Part of his Plea, viz. ſemper paratus ; and after ſeveral De 
* Page 29 the Plea was for this adjudged il; and in this Caſe the Court held 
| the ſpecial Imparlance made no Difference, as it appeared thereby t 
Was not ſemper paratus. | | 5 


3. What he is to plead after a general Imparlance. : 


2 Rol. Reg, After a general, Imparlance the Defendant can only plead in 
the Action, and cannot regularly plead any dilatory Plea in 


9 
enk. 130. 


— 


PLEAS aw PLEADING. 
ent; 2s Outlawry, Excommunication, Jointenancy, Miſnomer or Non- 


nure. : 5 1 „ 
But though Outlawry after Imparlagce cannot be pleaded in Abatement, Bro. V-: 
t if the ee or Cauſe of Action be forfeited, as it is in Felony, it 3 
ay be pleaded in Bar after Imparlance; ſo of a Debt certain and due to _ "ey 
ze Outlaw, which veſts in the King by the Forfeiture ; Outlawry in the Cio. Eliz. 
laintiff may be pleaded after Imparlance, and the earning the Remedy 203. 
om an Action of Debt to an Action on the Caſe (according to the modern 2 Vent. 284. 
actice, to avoid the Law-Wager) whereby it becomes uncertain and 3 T 29. 
Ponds any in Damages, ſhall not diveſt the King of what he was once 
wfully poſſeſſed of. 5 . e ß Therefore 
| | in Aſumpſut Qutlawry may be pleaded in Bar, 
So if one be excommunicated after the Term to which the Imparlance Dock. pl. 224 
„ ſuch Excommunication may be pleaded after Imparlance. Uutw. 112. 
That the Demandant is an Alien may in a real Action be pleaded in Jenk. 230. 
zar after Imparlance, as well as to the Writ before Imparlance. © gen 
After a general Imparlance (a) a Feme cannot plead Covertute in Abate- 
ent, but may plead it in Bar || : But note, that if the Marriage was after Lutw. a3. 


de Cauſe of Aion accrued, it muſt be pleaded in Abatement. | (5) — : 
| : aſſiſeagai 


Baron and Feme, the Feme Tenant fer fecit not allowed toimparl. Dyer 298. pl. 28. 


At bath deen a common Prachier fo to plead; /ed gu. if it oan be a good Bar, as Plaintiff max 
daintain another Action againſt Huſband and Wie? Þ 


80 in an Action againft an Executor, he may plead that be is not Ex- 2 Lev. 190. 
utor in Bar after Imparlance, but not in Abatement. . LON 
In an Action of Debt, the Defendant pleaded an Attachment made in 3 

ondou after Imparlance, and adjudged ill. : | e 


4. What may be pleaded after a ſpecial Imparlanoe. 
It is ckarly agreed that all Pleas in Abatement, unleſs to the Juriſdiction, 73% che au- 
nay be pleaded after a ſpecial Iaparlance. | Pe Thorities fa- 
But it hath been doubted whether Privilege could be pleaded after ap, TL; 
Ipecial Imparlanoe, becauſe it is neither an Objection 0 the Writ, Bill or 2%. 20? 
ount; but it ſeems to be now ſertled (3) that it may be pleaded after a Sid. 29. 
ſpecial Imparlance, in as much as it does not ouft the Court of their Juriſ- 2Show. 145. 
i&ton, but is a Privilege which each Court allows to the Officers of ano- ij 124: Fa. 
her to be ſued in their own Court. „„ | yz 
An Action of Aſſault and Battery was brought againſt one of the Lutw. 46. 
Members of the Univerſity of Cambridge, and a general Imparlance Gilb. Hiſt, 
piven from one Term to another. The Chancellor of the Univerlity 5 e 
comes and claims Cognizance of Pleas by Virtue of a Charter in 8 8 
Elizabeth's Time, whereby Cognitio Flacitorum, with excluſive Words Univerſity 
non alibi, &c. was given to the Court of the Vice-Chancellor to pro- of Cam- _ 
ceed ſecundum lem & conſuctudinem ni venſitatit, in all Caſes where . 
any of the Body of that Univerkity ſhould be defendant, which Charter was 
confirmed by A& of Parliament, of which they produced a Copy; 
and whether this claim; being made after Imparlance, ſhould be receiv- 
ed, was the Queſtion ; and adjudged that it ſhould not; and herein 
the Court held, that, though the Crown might grant Conuſances, — _- - 
« * it not grant chem with Power to proceed by any other Page 30 
f Law than the Common Law ; that as it was neceſſary to plead this f As the | 
s ; : rter 
confirmed by Parliament, gu; if liable to this Odjection; and if there was any legal Objection N 5 
Claim, by it's not being made in due Time? | | 


| Sn + 1 3 * 9 2 7 
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PL EAS wv PLEADING 
- Privilege, fo there was the like Neceſſity to plead it according to d 
VVNRoules of Law,, which muſt be before a general Imparlance 
Comb. 68. On a plea to the Juriſdiction on ſpecial Privileges, it is uſual to grant: 
ts ſpecial Imparlance ; as in the common Cafe of Conuſance, c. for Oxfory 
c. but they cannot imparl generall 7. e 


5. In what Caſes the Courts exerciſe a diſcretionary Power in granti 
e or woruling an Imparlance. _ 18 4 it 


Skin. 2. pl. z. It is ſaid, that where the Cauſe is by Original, it is a Favour of the 
videſupra.. Court whether they ſhall have an Imparlance or not. 
2Show.14s. Alſo it is ſaid, that on a ſpecial Capias in C. B. the Defendant ſhal 
pl. 124. plead the ſame Term (eſpecially if it be an iſſuable Term) the Writ | 
Lil. Reg. 43. returnable, without any Imparlance, becauſe the whole Caſe is ſet fort 
in the Writ; and an Imparlance being only the better to inform hin. 
ſelf of the Cauſe of Action in order to his Defence, there is no Oc. 
caſion for it when he is ſufficiently informed thereof by the ſpecii 


=. Cadiat. 7 3 „„ 5 
| Comb, 13. Wast pot an Imparlance where allowable, if prayed, is Error; ſecur i 
Aot prayed. | Ff 
Comb, 12. 93 nd Imparlance was moved for in a uo Warrants, and ſaid to 
have been granted in the caſe of the City of London, but the Court denied 
it; for Airy ſaid, that by the Courſe of the Court they were to have but 
the common Imparlance ; and the Court ſaid, that being ex gratia they 
mama grant or deny it as they pleaſe. | 
Cre. Jac. If a Man plead by Force of an Indenture which is loft, and Afidant 
49. made thereof, the Party ſhall be compelled by the Court to ſhew his i 
(a) be Counterpart, and he plead thereto, otherwiſe the Court (a). may grant a 
court vrould Imparlance. | JJ e 
not grant 
the Defendant an Imparlance, though he was ſued upon a Bond of twenty-eight Years old, an! 
could not ſee the Bond, but bid him pray Oyer of it, and plcad, for the Antiquity of the Bond is 
no Cauſe of Imparlance. 2 Lil. Reg, 42. | | | 
3 Salk. 186. It is ſaid, that no Imparlance is allowed in a Flomine Replegiando, ot 
I. Kaym. in an Aſſiſe, unleſs upon good Cauſe ſhe wn; becauſe it is fe/tinum re- 
Selk. 397. A. bound by Recognizance to appear and anſwer to an Information, 
red 243. appeared and prayed an Imparlance ; the Attorney General ſaid an Im. 
8. C. The parlance is not to be denied, but aſked how long he ſhall be allowed; 
Deen v. and per Cur. an Imparlance is a reaſonable Time to adviſe ; and'theſe 
„ be have been from one Return-Day to another, but now they are always 
2 As de from one Term to another in the Crown- Office; but by Holt Ch. J. it 
Comb: ** ſeems reaſonable that the Defendant ſhould have the ſame Time on ſuch 
Appearance as if he had ſtood out, and come in upon Attachment or 
...._ Capra, viz. the ſame Time that the Length of the proceſs would take 
75 and no more; for when he had come in upon that he muſt plead 
Mod. 243. Heretofore, when one came in upon a Recognizance or Habeas Corpus, 
e er W he was pu to plead [nftanter, which was thought hard, and is — 
i now redreſſed. jj). gl et Ot 7 
1 In an Appeal of Murder the A pellant cannot imparl, but the Court 
n 
. 8 . ee 
On an amendment Defendant ſhall have an Imparlance or Coſts, at his ERS | Reynell, 
T. 6 Geo. 2. Str. 950. In Action tor Words Defendant ſhall have Imparlance, on 1 of 


aintifi's 


X 
* 
TL. 


” 2, Y. 4 %. Md ts Po pods fed = end 2 


L * 


Judgment ſhall be given againſt him. 


* 75 


PLEAS aww PLEADING: 
) Df making Defence; and herein of tbe 
© Difference between full and half Defence, 


EFENCE cometh from the Word Defendo, ſo called from the Co. Lit. a27. 
D Manner of pleading, viz. Venit & defendit, and is two-fold 3 1. Half b. IF 
Defence, which is Venit & defendit vim & injur. 2dly, Full Defence, 
wiz. Venit © defendit vim & Injur quando, Oc: „ 5 8 

Defence, ſays my Lord Coke, is what the Deſeudant ought to make Co. Lit. 727. 
immediately after the Count or Declaration; and in real Actions is thus, = . 
Et predif? B. venit & defendit jus ſuum, &c. In perſonal Actions is thus, 199. 
Et prædict B. venit & dſendit wvem 2 injuriam quando, Dc. & damna && Brounl. 75. 

vicquid quod ipſe defendere debet 5 by the ſecond Part of the Defence. 
damna, Ec. he affirms the Plaintiff is able to ſue and recover Damages 

on juſt Cauſe; if the Defendant pleads in Diſability of the Perſon, 5 
mult not make this Part of the Defence; as by the laſt Part, wiz. and 
„all that, which he ought to defend, when and where he ought,” He. he. 
affirms the Juriſdiction of the Court; and therefore this Part muſt be 


omitted when he pleads to the Juriſdiction. | | , + 
i | 5 ER in it's true 

legal Senſe, as defined by Mr. . Blackftone, ſigrüſies not a Juſtification, Protection, or Guar 4, 
which is now its popular ſignification, but merely an Hp or Denial {from'the French Verb de- 
fender) of the Truth or Vahdity'of the Complaint. It is the conteflatio litis of the Civilians : A ge- 
aecral Aﬀertion that the Plaintiff hath no ground of Action; which aſſertion is afterwards extended 
and maintained im his Plea. For it would be ridiculous to ſuppoſe that the Defendant comes and 

defends (or, in the vulgar Acceptation, juftifies) the force and luawy.in.oae lac add oh be. 

is not guilty of the Treſpaſs complained of, in the next. Jide Black, Com. 3 V. 296, We. 


# 


Defence alſo, ſays he, is ſo neceſſary in all Caſes, that though the Oo. L R. 23. 
Defendant appear and plead a ſufficient Bar without making Defence, · 
And therefore, where in Debt on an Obligation the Defendant Yeniz & Lev. 240. 
dicit, that the Plaintiff was excommunicated, &'c. without making De- H v. 
fence, Ce it was adjudged ill, and a Reſpondeas Oufter awarded. 
Bat though this be a general Rule, and though the Venit is the Re- Lutw. 9. 
cord of the LCefendant's coming into Court, and is neceſſary to make 
him a Party; yet it hath been held that the defend” vim & iu were 2 
not (a) uſed in Clauſum fregit and Aﬀaults, aud that therefore the (2) As fle 
Want of them in thoſe Caſes is not fatal, though ſhewn- for ſpecial old Book of 
Cauſe,” + rite 2 og be g $0 RE RE 
Alſo where a Plea to the juriſdiction was offered in an inferior Court, 5: 13. 30. 
without making Defence, it was reſolved not to be neceſſary where Vent. 334 
the Court have no Juriſdiction of the Hatter, otherwiſe where not of the 


; , f 4 \ 7 1 TY" „ 2 5 8 3 5 
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Plaintiff's being under Proſecution for the Offence, „ 224.— lf Defendant is lunatic there 
ſhall be Imparlance. Barnes 225.—l [t fhall be granted, though Writ returnable on firſt Return, if 
Declaration was not delivered with noticeto plead. Barnes 225.—If Plaintiff hag a Rule to file a 
Bill to warrant proceedings, he mav enter Imparlance ou Roll; but if not entered in Time he pays 
Coits, Barncs 227.——lt Notice of Declatatioq ſerved on 12. Imparlance ſhall be granted. 
Barnes 309, — —If Habeas Corpus removes à Cauſe ſrom Sheriff's Court to F. . November 6, and 
Declaration is delivered Nevember 12, and rule to plead given, the Court will not grant Imparlance. 
Word v. Wenman, M. 20 Geo, 2, 1 WII. 54-——On Procels returnable the firſt, ſecond, or third 
Return of any Term, if Declaration is delivered within four Days before the end of the Term, De- 
tendant ſhall plead without Impatlance. General Rule C. B. F. 8 d. 3. 2 Will, 381;—Not in real 
actions. Batnes 2,—Not after a peremptory-Rule to plead. Barnes 225.—Nor if Notice to plead 


| has been ſerved, though not indorſed on the Declaration, Barnes 226, 227, | 


| {| PLEAS. av PLEADING. 1 
Salk. 30. So where an Attorney of C. B. was ſued in B. R. in Action gui tam, 
Comb. 319. for exerciſing the Office of Under- Sheriff longer than one Year, and he 
ey ns Sms: on ers wore Dar ang 

Wheeler. ; JE: ) 5 ; „ Z : 
2 Gan | 5 In Ejegment the Defendant, venit ¶ dicit that the Land is Ancient 
Salk. 217. Demeſne, without making Defence; the Plaintiff demurred ſpecially; 
- = aud it was reſolved- that the Plaintiff may refuſe the Plea for want of 2 
_ Carth. 220. Defence ; but that if he receives the Plea, he admits a Defence; as if 
221,8.C. one pleads Outlawry, he ought to plead it fab pede fegill, and if he 
| has 7 an does not ſo plead it, the Plaintiff may refuſe it ; but if he accept the 
_ ingapleato Plea, he ſhall not demur for that Cauſe, for it is well enough if he al- 
%% IR Sho Gol oe RE, abc | Z 
—A.. Bir of JR „„ 5 . 
| good without Defendit vi A injuriam, and that moſt of the Precedents were ſo. 3 Lev. 182. 
North v. Hoyle, S. P. reſolved, and faid, that the Precedents were both ways. Wed 


— 


3 Lev. 182. Defence is never made in a Scire Faciar. 
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*Page3z (E) The ſeveral kinds of Pleas: And herein, 
J.. 1, Of Pleas to the Juriſdiction; and therein, 


e To what Courts to be pleaded, and of the Difference between a Plea 
0 to the Juriſdiction and a Claim of Conuſance. 


Gib. Hi. LIERE it will be neceſſary to obſerve, that the Courts of el 
C. P. 188, 1 1 min/eer are the, ſuperior Courts of the Kingdom, and have a Su- 
189. perintendency over all the other Courts by Prohibitions, if they exceed 
wo — their Juriſdiction, or Writs of Error and falſe Judgment, if their Proceed- 
ter (B). ings are erroneous, and have Conuſance of all tranſitory Actions, except 

between the Scholars of Oxford and Cambridge; and every thing is 
ſiuppoſed to be done within their Juriſdiction, unleſs the contra 


Ta 


| appears; 
| bdaut, on the other hand, nothing ſhall be intended within the Tarifdietion ( 
4 | of an inferior Court, but what is expreſsly alledged to be ſo ; alſo ſuch 0 
inferior Courts being bounded in their original Creation to Cauſes ariſing 
within the Limits of their Juriſdiction, if a Debtor, who has contracted ; 
a Debt out of ſuch limited Juriſdiction, comes within it, yet they cannot 
5 ſue for ſuch Debt; and if any ſuch Action be brought, the Defendant . 
Sand. 74. ut there is a Diſtinction Which is now fully eſtabliſned between the : 
Sid. 331i. Counties Palatine and other inferior Courts, in this laſt Reſpect; for a t 
2 v. County Palatine is a general Court for all the Subjects of the Palatinate, — 
Gild. Hit, and not merely for the Cauſes ariſing within that Palatinate; ſo that if a 
S. P. 189, Debtor goes from a foreign County into a Palatinate, his Obligations go : 
190. alon with him as mnch as if he went from one Kingdom into another ; 
| and if it were otherwiſe, a Palatinate Iuriſdiction would be a Shelter and 
Aſylum to Debtors, for no Proceſy but the ſupreme prerogative Proceſs ll : 
runs there; and therefore it hath been determined, that though the Cauſe ti 
of cine be 2 . Palatinate, 7 Party be a Subject of that ti 
Palatinate, as he is into chat Dominion, that the Action t 
be brought againſt hin -e. ff x 


* 
4 


PLEAS axyv PLEADING. 

Ta all Actions Tranſitory the ſuperior Courts have a Juriſdiction, 4 Co. 213. 
unleſs the Plaintiff by his Declaration ſhews that the Action accrued with- . 10. 
in a County Palatine; or if it be between the Scholars of Oxford and | 
| Cambridge, in which Caſe the Univerſity ſhall have Conuſance ; becauſe 
by their Charter, confirmed by AR of Parliament, they have Juriſdiction 
over the Perſons of their Scholars; but though an inferior Court, might x 
have determined it, yet the ſuperior Court, being once poſſeſſed of the oF 


N 
8 


Addion, cannot be hindered from proceeding. F | - 5 l * 
be claimed, or a Plea put in, to the Juriſdiftion, as the Caſe may require, in due. Tine” 


In local Actions inferior Courts have a Juriſdiction; but here a Dif- 4 Inſt. 224, 
ference muſt be obſerved as to the Manner of claiming its for as to TOO Abt. 
the principal Courts of this Kind, and into which Breuia domini Regis Hard. : 
non currunt, as the (a) Counties Palatine, they may plead their Juriſ- 9 5 
diction when intrenched upon by the ſuperior Courts; but where a 
Franchiſe, either by Letters Patent or Preſcription, hath a Privi- 
lege of holding Pleas within their Juriſdiction; if the Courts at NMH. 

* minſler intrench on their Privileges, they muſt demand Conuſance; page 3 3 
that is, deſire that the Cauſe may be determined before them, for the (a) bs. Fs 
Defendant cannot plead it to the Juriſdiction ; and the Reaſon is, becauſe cient De- 
when a Defendant is arreſted by the King's Writ, within a Juriſdiction my oe 
where the King's Writ doth not run, he is not legally convened, and Kin of the 
. Cs 1 | g's Ma. 
therefore may plead it to the Juriſdiction ; but the creating a new Fran- nor, may be 
chiſe does not hinder the Writ from being made out as before, nor the pleadeg. 
Courts above from having the ſame Juriſdiction over the Cauſe, but Here's 
| grants Juriſdiction to the Lord of the Liberty; and whenever the King's way hn 
Courts intrench on his Juriſdiction, he may make his Claim, and demand {oc 103. 
that the Cauſe may be determined before him. | 1 Nr $67. 
So may the Juriſciction of the Cinque Ports. 4 laſt. 224 But vice Carth. tog. If guere * 
is there ſaid to be ſuch a Franchitt as Ely, and there reſolved, that Ely, being no County Palatine, 
but only a Royal Franchiſe, the Defendant cannot plead to the Juriſdiction of a ſuperior Court, but 
muſt demand Conuſance.— But in what Caſes, in what manner, Conuſance is to be made, vide 
V. 1. f. 561. [and 1 Com. Dig. f. 2, Ws. ©.) 6 f | 
If the Plaintiff in his Declaration ſhews that the Action accrued in a Carth. 11, 
County Palatine, the Defendant cannot take Advantage of it in Arreſt 35+ 
of Judgment, nor can he take Advantage of it by way of Demurrer, 
but muſt plead to the Juriſdiftion of the Court; and here note, that 
wherever, the Defendant can plead to the Juriſdiction of the Courts at 
4 there the Franchiſe may demand Conuſance, but not vice 
verſa. | e KS So | 
Alſo in ſuch -Caſes as the Defendant may plead to the Juriſdiction of Paſeh. 5 G. 
the Courts of Weſtminſter, Leave muſt be obtained from the Court for 2: n B. R. 
that Purpoſe ; ( as was done in an Ejectment brought in B. R. for Lands ace 
in the County Palatine of Lancafler. | Andr. 368. 


3 & 4 Geo. 2. in B. R. Truftant v. Breckleburſt on the Demiſe of Lady 2 Leave was given 
to plead to the Tarn for Lands lying in Cbeſbire. Barnard, K. B. 352, 365. | 8 5 


As to pleading to the Juriſdiction of an inferior Court, herein we muſt 2 Inſt. 231. 
again take notice, that inferior Courts are bounded in their original Crea- Nl. Abr. 
tion to Cauſes ariſing within ſuch limited Juriſdiction; ſo that if an Ac- — 
tion is brought on a Promiſe in a Court below, not only the Promiſe but C. P. 188, 
the Conſideration muſt be alledged to ariſe within its Juriſdiction; for 189. 

a Debtor who has contracted a Debt does not, by coming into the Li- | 
mits of ſuch Juriſdiction, give ſuch Court Authority to hold Plea there- 
of; nor is it ſufficient to alledge the Cauſe of Action within the Juriſ- 

| | 5 | diction - 


# : | | PLEAS and PLEADING. | 
„ 5 diction of the Court, but it muſt be proved on the Trial; and if A 
7 Plaintiff proves a Conſideration” out of the Juriſdiction, it cannot be 
given in evidence; and if it is, the Defendant” s Counſel may tender 2 
Bill of Exceptions; and upon ſuch Bill of Exceptions the Judgment will 
ar to be erronebus. 

KRaym. 63. As in an Action in an inferior Court for calling the Plaintiff Whore, 
Lev. oak by which ſhe loſt her Marriage, it was adjudged, that the Loſs of the 
e bel Marriage ſhould be laid within the” Juriſdiction, the Words not being 

404. * I, actionable without ſpecial Damage. OE, 


dates , the Loſs of the Marriage being 25 580 to be the Git of the adios. : - 


bay 905 . 110 in 1 Narbe Cound ae Plaintiff e that in Conſider: 
Sid. 65. ation the Plaintiff, at the Requeſt of the Defendant, had taken Pains 
N to procure him a Leaſe of an Houſe in Hoorn, the Defendant” apud 
# S. infra jur, c. promiſed to pay him 10. &c. this is not ſufficient 
to intitle the Court to a Juriſdiction, in as much as it does not appear 
that Holborn, where the: Houſe ſtands, is within the Juriſdiction; and the 
1 Jury are not only to try the Promiſe, but the Conſideration alſo. © 
Sid. 5 So in an Iadebitutus Aſumpfit for money for a Cow ſold, it mult appear 
Lev. wee » that the Sale was within the Juriſdiction; for the being indebted” there 
does not neceſſarily imply that the Sale was there, for 1 that i is en : 
$ 1 in one Place is ſo in every place 
Page 34 -* Soin Debt for Rent upon a Leaſe made infra jur of an . Court | 
| Lev. 1 it malt appear alſo, that the Lands lie within tlie Juriſdiction; for if Part 
; Vent 25 0 of the Cauſe ariſes within the inferior Juriſdiction, and Part t without, the 
Drate v. _—— Whore: ee not to hold Plea. . | | 
Beare. 


5 151, | Bot ir chat which is . Wa or Matter of Aggravidion, be 


Fans, 72. alledged to be out of the inferior Juriſdiction, this will not ouſt ſuch in- 
80 ſerior Court of its Juriſdiction; as if in the (ourt of H. the Plaintiff 
declares, that he lent. his Horſe at H. for the Defendant to ride to B, 
and that the Defendant afſumed at H. to re-deliver him, this is well 
enough; for it is not the Riding but the re· delivery which 1 is the Cauſe 


of the Action. 
Cro. Car. So where in Caſe the Plaintiff declared in the Court of Bath in Cont 
$70. Somerſet, that he was a Taylor, and that he uſed the faid Art for ſeveral 


Jon. W 505 Pexſons inhabiting tam infra ciuitat prædict quam alibi rg regnum An- 


546. gliæ, and the Defendant, to ſcandalize him in his ſaid Art, ſaid theſe Words 
S. O. of him, Thou haſt 0 0 ole as much Cloth out of my Suit and Cloak which thou 
Dell v. matleſt for me as did make thy IWife a Warſtcoat, by which he loſt his Cuſ- 


Ve, tomers; and He Action lies in that Court, notwithſtanding the Allega- 
LE a; tion, quam. alibi infra * Angliæ, for that 1 is only. Mater; in Asgrava 
„ tion of Damages. 

eee Jo in a Writ of Error of 4 N in the . Court i in an 


vl. root Action on the Caſe, wherein the Flaintiff declared, that ſuch a Day, in 
AMod. 223. ſuch a Pariſh in the County of Middleſex, he delivered to the Defendant 
(being an Inn-keeper) a Gelding ſafely to be kept in his Inn, and that he 
uffered him to be taken out of his Stable, and rid ſo immoderately that the 
+ 2 Gelding was ſpoiled ; and it was objected in Error, that the Riding did not 
795. appear to be within the Juriſdiction of the Marſhal's Court. But per Cur, 
In Actions in inferior Courts it is neceſſary that every Part of that which 
is the Gift of the Action ſhould appear to be within their Juriſdiction; 
* otherwiſe of ſuch matters as are ile rted only for Apgravation of Damages, 
and might be omitted, and yet the Action remain, as in this Caſe ; and 
, Es: the Judgment was affirmed. 5 1 
he 


Sing Vo 


PLEAS anD ' Þ LEADING. | | 
The Defendant, when ſued in an inferior Court for a Matter not ariſing * 2 at. 229. 
within: its Juriſdiction, muſt plead to the Juriſdiction; and if fuch Plea be 7 — . 189. 
refuſed, the Courts above will grant an Attachment. Mod. 81. 
Alſo. it hath been {a} held, that if the Defendant admits the Turiſ: (a) F. N. B. 
diction of ſuch Inferior Court; the Courts above may geant (b) a Pro- 44, 2 
hibition; but in the Caſe of Ce Mendyle v. Stint it bath been adjudged, 3 858 
that after Verdict and Judgment no rrohibition lies 3 but in this Caſe 60 [ARE 
it was ſaid, that if any Matter appears in the Declaration which ſheweth, upon the 
that the Cauſe of Action did not ariſe infre juriſdictionem, a Prohi- 5 
bition may be granted at any Lime; ſo if the Subject Matter of the De- e's m. = wo 
claration be not proper for the Judgment and Determination of that prohibitive 
| Court ; or if the Defendant, who intended to plead to the Juriſdiction, will be | 
is prevented by any Artifice, or by the Attorney's refuſing to plead it, or granted, wide 


if his Flea be not accepted, or is over ruled; in 1 theſe Caſes a Frohibi- — 225. 
tion will lie at any Time. | % K Mod. 
271, 272. 


If in the County S or other 1 Court, ry that divide a 2 Inſt, - 31% 
Debt of 20 l. into ſeveral Plaints, under 405. in ſuch hey th the Defendant 
may plead the ſame to tlie Jur iſdiction of the e or may have 2 e | | 
hibition to ſtay that indirect Suit. | 
But it hath been held, that no action vill lie for ſuing in a ; Court chat 8 3 
hath no Juriſdiction of the Matter. * | 85 189, | 


3 'ts If the 
Defendant pleads i in What ent to the Jusiſdiction, bien the Suit, and is not allowes BD Colts, 


if an Adion on the Caſe might not be maintained ? For he has a n a 0 72 
Wrong of the other Party. | : 


13 2 Manner and Time of pleading to the Jur iſdiQion. 1 88 Page 35 | 


1 Plea to the Juriſdiction is not properly a Plea in Abatement, though * 105. 
in its Conſequence it be ſo; and therefore is to have its proper ou - gs 8 
ſion; as reſpontere non debet, or / curia cognoſcere velit, and not guod billa 1 5 ds 3 1. 
caſſetur, pl. 5. 00 
According to the Order of Pleading, the Deſendatt muſt firſt rſt plead to 2 H. 6. zo. 
the Juriſdiction of the Court, and this he muſt regularly do before Im- 24 H. 6. 7. 
parlance ; far by craving leave to imparl he ſubmits to the Juriſdiction, Ds aft oy 
except where ancient Demeſne is pleaded, which may be done after Im- Luty. a5. 
parlance, becauſe the Lord might reverſe the Judgment by Writ of Dif- Dyer 210. 
ceit; and it goes in Bar of the Action itſelf 1 in that Court, decauſe x is ra- 30. 
aura non judice. La 

I be Defendant muſt make % vhs half Defence, for if he maſſes the . Lit. 
full Defence quand c. he ſubmits to the nen _ Sc. being 8 1 


quando & uli cur ' confideraverit. - . „ day 43, 
386. (d) Where an inferior Curt hath no, Juiltifion of the Iams, it is 5 r a 
make any Defence at all, Vent, 334- ; 55 


The Defendant muſt plead i in Propria P e for he cannot {plead Wo at Tick 
Attorney without Leave of the Court firſt had, which Leave acknows- ir 
ledges their Juriſdiction ; for the Attorney is an Officer of the Court, and Plea 


if they put in a Plea by an Officer of the Court, that Plea muſt be TRYIN * 75 = 
to be put in by Leave of the Court. 1 = nd while 


the Court is: 
fitting, an Oath muſt be made of the Truth 1 * in Ca th, 103. it is 3 that a Plea 
to the Juriſdiction need not be on Vath, as a foreign Plea RO 


3 — 


-_ 3 . N KY * 


1 No dilatery Plea without Afidavite. 4 Ann, c. 16. ſ. 11, 
Y 6: F 3 : : oF | | e | 


11 i | - +4 5 


| 17” PLEAS: av PLEADING 
| Dot. pl. - He who pleads to the Juriſdiction, ought by his Plea to give Juriſ- 
234+ diletion to ſome other Court. RO ns he 


—_—__W_ 


(F) Of Pleas in Abatement: And herein, 
1. Of Pleas in Diſability of the Perſon of the Plaintiff. | 


e FJPHERE are fereral Diſabilities to the Perſon of the Plaintif 
mat de brief which may be pleaded in {a} Abatement of the Writ, and which 
iza Proftra- the Plaintiff muſt remove before he can intitle himſelf to any Anſwer 

chem orover- ſor in theſe Caſes, .. by the ancient Law, he was ſaid to loſe Liberum 

1 Legem, becauſe he was not rectus in Curia until he had removed ſuch 
and comes Impediment. F | 9 5 
of the French 5 | | | 1 | . 

- Word Abater, which ſignifies d:firuerc, or prglernere. Co. Lit. 134. b. 


For this vide 1//, Outlaary; for until this is-reverſed, or the King has granted his 
V. 3-f.761, Charter of Pardon, the Plaintiff is out of the Protection of the Law, 
763, Se. becauſe he would not be amenable and attendant to the Law, and ought 
not therefore to have any Privilege from it; but this does not intirely 
abate the Writ, but is only a temporary Impediment, that diſables the 
- Plaintiff from proceeding ; for upon obtaining the Charter of Pardon, or 
- reverſing the Outlawry, he is reſtored to his Law, and ſhall oblige the 
Diefendant to plead to the ſame Writ. | | 5 
Page 36 2dly, Excommunication, which is a good Plea, though the Plaintiff | 
Vide Litle ſue in autre droit, as Executor or Adminiſtrator, an excommunicate 
e Perſon being excluded from the Rody of the Church, and incapable 
do lay out the Goods of the deceaſed to pious uſes; but when this is 
pleaded, the Biſhop's Letter, under his Seal, witneſſing the Excommu- 
nication, muſt be ſhewn; and though the Plaintiff cannot deny the 
Plea, yet the Writ ſhall not abate ; but the Defendant eat inde fine die, be- 
cauſe the Plaintiff, upon producing his Letters of Abſolution, ſhall have 
2 a Re-ſummons or Re- attachment. 1 2 85 
Fide Title _3dly, Alienage; for by the Policy of aur Law an Alien, unleſs na- 
Ah, turalized by Act of Parliament, or made a Denizen by Letters Pa- 
tent, can bring no Action; with this Difference, that an Alien Enemy, 
| or one whoſe King is in Enmity to ours, cannot bring any Action, either 
real, perſonal, or mixed; but an Alien in League may maintain perſonal 
Actions, otherwiſe he. would not be able to trade and merchandize 
7" yy amongſt us 1. . | | : IS ng | 


{ - moſt bew Plaintiffan Alien Enemy: It ſhall net be preſumed. Stra. 1082. Andr. 76. 8. C. 


by 


Vide Title 455 Premunire ; when a Man has Judgment given againſt him on a 
Premunire. Writ of Premunire Faciat, or is attainted of Treaſon 5 he is 
„ diſabled to bring any Action. ke „„ 
. ys Title  5ehly, Popiſh Reouſancy : this Diſability of Popiſh Recuſancy convict 
fiſts ond . 2 ©. Wy : X | = 
36 Res. is by virtue of the Statute 3 Fac. 1. cap. N which diſables to all Intents, 
a of Oc. except where he ſues for Lands, Tenements, Leaſes, Annuities, 
ERents and Hereditaments, or the Ifſues or Profits thereof, which are not 
to be ſeiſed into the King's Hands, his Heirs or Succeſſors. 


e 


2. Of Pleas in Diſability of the Perſon of the Defendant ; and therein 


| Brevis, and a Reſpondeas Ouſter was awarded. || 


dre ana ID BAS. WF 
* 


ſons, and are to have no Privilege. 


ſhall have his Privilege. . 
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— 


| of Privilege. | FR | 
The original Reaſon of Privilege ariſes from this, that Attornies and vid Title 


Officers, whoſe Attendance is required in thoſe: Courts to which they Privilege,.. 
belong, ſhould not be drawn into other Courts to the Prejudice of their and Title 


Clients ; for they cannot be ſuppoſed able to attend the Buſineſs of the N | 
Courts at Weſtminſter, and a Suit brought againſt them in the Country; 55 


Which was likewiſe a good Reaſon in relation to the King's Bench, Con- 
mon Pleas, and Chancery, in their original Creation. For the King's 4 


Bench and Chancery being ambulatory with the King, ubi tunc fuerit in 


| Anglia, if the Officers of each Court were drawn by Suits into the other, 


it might be a Prejudice to the Buſineſs of the Court. | 
Whenever therefore an Attorney is ſued out of his own Court, he Lutw. 4g, 


ſſmall ſay, that he is Attorney, Oc. of another Court, and conclude 639. 


with unde non intendit quod cur, c. hic placit predif? verſus cum Vugh.1Ss. | 
cognoſeere velit aut debeat, Ge. Bur the Plaintiff may reply that he is 23 5:6-15- 
a Huſbandman, c. in the Country, and traverſe his being an At- wen 27. 
WW 1 8 it: N 
In an Action againſt B. an Attorney, he pleaded quod ipſe gt unus Al- f K. Ps 
tornat” cur. Domini Regis B. R. without ſaying fuit tempore Impetrationis Peaſe 1 


Parſons, 


b 


| 5 I And vide 
the Caſes of The Mayor of Baſingſtoke v. Bonner. P. 3 Geo. 2. Stra. 864. Ld, Raym. 1 567. 


An Attorney, although he does not practiſe, yet he ſhall have his Privi- 1,166... 
lege ſo long as he continues an Attorney on (a] Record. 9 (a) And is 
8 . pleadi 
Privilege muſt ſay, prout patet per recordum & Sal 1. 


§ Lx. of this, and if on Motion nded on Affidavit, that Defendant had left off buſineſs, not | 


4 


| denied, the Court would not order Defendant to plead in Chief? 


This Privilege, which the Court indulges their Officers with, is re- 
ſtrained to thoſe Suits only which they bring in their own Right, or 
are brought againſt them in their own Right; for if they ſue or are | 
* ſued as Executors or Adminiſtrators, they then repreſent common Per- * Page 37 
| Hob. 177. 
| WY | Gay's Cafe, | 
2 Salk. 2. pl. 5. 274.S. P. 2 Ld. Raym. 853.” 7 Mod. 51, $3, 105. Comb. 86, 31g, 


So if an Officer of one Court ſues an Officer of another Cours, the De- 2 Rol. Abr 
fendant ſhall not plead his Privilege; for the Attendance of the Plain- 225. 
tiff is as neceſſary in his Court, as the Defendant's is in his ; and there- — et 


fore the Cauſe is legally attached in the Court where the Plaintiff is an 2 Lev, 139. 


Officer. ; 
| Juſt, Scraggs, 


They muſt ſue by Original, or Writ of Privilege. See Barnes 371.—— It is ſaid an Attor- 
ney of C. B. has not any Privilege to be ſued in Mi idleſex only; if he is ſued in C. J. it is enough 
Barcton v. Stephenſon. P. 5 Geo. 2. Fort. 343. Reeves v. Blyth. T. 5 & 6 Geo. 2. Fort. 343. 
Everet v. Blyth, H. 6 Geo. 2. Fort. 344. x ; 


So if a privileged Perſon brings a joint Aion, or If an Action be Dyer 397. 


brought againſt him and others, he ſhall not have his Privilege; but ge. ks 
this is to be underſtood where the Action is joint, and cannot be ſevered ; Vent. 29; 


for if the Action can be ſeyered without doing any Injury, the Officer 
A 


W Salk. 125. 
= pl. 2. | 
11 Mod, 310. ſon's Cafe being fo brought in, he is to anſwer to the Plaintiff's Demand 
ev. 243. lodged againſt him by Bill, and not to the Proceſs that brought him in; 


it 


g 


= Lutw, 


. 0 Muſt in . ; : . . * 
8 eee underſtand each other by, if the Name be omitted or miſtaken there is a 


+ 


. LE AS D PI. EA DIN G. 
3H. 6. 9. Alſo the Plaiatiff muſt have the ſame Remedy againſt the Officer in 
e 35. his own Court, as in that where he fues him; as if a Writ of Entry, or 
'8;, ' other.real Action be brought againſt an Attorney, he cannot plead his 
n. 189. Privilege; becauſe if this ſhould: be allowed, the Plaintiff would have a 
-Leon. 256. Right without a Remedy, for the King's Bench hath not Cognizance of 
band. 67. So if an Attorney of the Common Pleas be ſued in an Appeal, he ſhall 
not have his Privilege; for his own Court hath no Cognizance of this 
Action, and by this Protection he ſhould go unpuniſhed. 5 

Reged. 67. So if Money be attached in an Attorney's Hands by foreign Attachment 


9 i in the Sheriff's Court in London, he ſhall not have his Privilege, becauſe 
| Caſe. in this Caſe the Plaintiff would be remedileſs ; for the foreign Attach- 
5 


ment is by the particular Cuſtom of London, and does not lie at Common 
Law; but if the Attorney ſhould have his Privilege, the Plaintiff would 
| be without Redreſs. 1 | EC „„ 
eb , Alle an Attorney, or other Officer, ſhall not have his Privilege 
Bro. Ser- gainſt the (a) King; for as the Executive Power is lodged in the King, 


A et 


fedeas 1, it would be unreafonable that his Court, which gives Relief to private 


z Rol. Abr. Perfons, ſhould protect any Subject from being brought to Juſtice 


| (4) By 10 for offending againſt the Laws which concern the whole Common 
an Action , | | ; 
gui 12m at 


the 8 nit of an Informer he ſhall have bis Privilege. Lil. Reg. 7.and Salk. 543. | 


2 Rol. Abr. If an Attorney of the Common Pleas be in Cuſtodia a mage for 
275 want of Bail, at the Suit of A. he may plead his Privilege; for though 


4 


he be taken upon Bill of Middleſex or Latitat, where in a common Per- 


Ray N yet ſince adtus legis nemine facit injuriam, ſuch fictitious Treſpaſs to 
bring the Party to appear ſhall never ouſt the Attorney of his real Privi- 
l lege: But if be be in Cuſlodia Mareſchalli at the Suit of A. and B. de- 
clares againſt him in Cuſtodia Mareſchalli, he ſhall not plead his Privilege 
againſt B. becauſe B. declares againſt him collaterally, as he is in Priſon at 
the Suit of 4 and as to B. he is truly in Cuflodia Mareſchalh, for being 
once ouſted of his Privilege at the Suit of A. he can no longer attend as an 
Attorney in the other Court, bat is fixed in the King's Bench, and therefore 
cannot, by the Suppoſition of the Neceſſity of his Attendance, ouſt B. of 
his Action. | Bens 
It is ſaid that the Courts will take notice of the Privilege of Attornies, 
_ that the Cuitom herein need not be ſo preciſely alledged as other 
| Cuſtoms. | 35 1 


Page 38 * 3. Of Miſnomer, and the Want of Addition. 


607. 


2 OF Mifnomer is a good Plea in Abatement ; as if "John be ſued by the 


ſn rer Name of Thomas, he may plead, that {b) at the I ime of the Writ pur- 


nc aſed he was called and known by the Name of Fobn, Sc. For ſince 


%, Names are the only Marks and Indicium of Things that human Kind can 


Name, Complaint againſt no Body. 


1 v, that by | | 8 = : 
ch Name he was known at the Time of the Writ purchaſed. Skin. 620. pl. 14. Salk. 7. pl. 16. 
4 touluſb. 36. See Ld. Raym. 54. : : ; | F< Abe 


| Ws. 5. % When there is a Miſtake in the Writ or Declaration as to the Name 
3 363. of erase or Surname, and the Defendant pleads the ſame in Abate- 


ment, 


1 


FIC 25 | 


PLEAS ary PLEADING. | 
ent, he muſt in ſuch Plea ſet forth his right Name, ſo as to give the | + 
Plaintiff a better Writ. Ge e 7 + Os wh Coal ys | 
Alſo ſuch Miſtake muſt be taken Advantage of by being: pleaded in Carth. 124. 
Abatement, and cannot be aſſigned for Error after the Party has appeared, Salk. 2. pl. 3. 
it being a Rule, that a Man ſhall. not aſſign. that for Error which he 8. P. 5 
might have pleaded in Abatement. png | 35 5 


As if an Action be brought againſt Sir Francis Forteſcue Militem & Rol. Abr. 
Baronetum, and he appears and pleads to Iſſue, and a Verdict and Judg- 706% Ren, 
ment is given for the Plaintiff, the Defendant, in a Writ of Error, ſhall 450. r 
not aſſign for Error that he was a Knight of the Bath, and ought to be ſo Marthom  \ 
named; for he has loſt this Advantage by appearing to the other Name, . Sir Jobe 
and thereby concluded himſelf. _ TERS, 5 | a N 
The Defendant, though his Name be miſtaken, is not obliged to take 
Advantage of it; and therefore, if he be impleaded by a wrong Name, 70 h 5 iowa pc, 
and afterwards impleaded by his right Name, he may plead in Bar the 0 
former Judgment, and aver that he is una & eadem Perſona. 3 > 29 be 

; b | _ Farlo 
Puckingham, was arreſted by the Name of J. Villar, Armiger ; and on Motion the Court gave him 
I w_ to FE in Bail, without joining in the Recognizance, and thereby not eſtop himſelf, 
Balk. 3. pl. 7. | „„ - 
= One Defendant cannot plead Miſnomer of his Companion, for the 

dther Defendant may admit himſelf to be the Perſonin the Writ. 5 
In Caſe of Felony at Common Law, if a Perſon were indicted by a 21 E. 4. 72. 
ong Name he could not plead Miſnomer, but was obliged to plead eure 
o the Felony ; for the Fact being ſworn againſt the Party preſent, it Sid. 40. 
as thought there could be no Injury by the Miſnomer, as might be Lit. Rep. 8. 
here the Party appeared by Attorney, and Felons generally go by no 2 — 
ertain Name, nor have they any fixed Habitation ; but this is now al- P. C. 18 
red by the Statute 1 Hen. 5. cap. 5. called the Satute of Additi me, 
bich requires the Eſtate, Degree, Myſtery, and Place of Abode to be 
added to the Defendant's Name, and was made to prevent the Fncon- 
enience of troubling one Perſon for another; but though by this Statute | 
he Party accuſed may take Advantage of Miſnomer or want of Addition, 
yet he muſt plead over to the Felony ; and though his Plea in Abatement 
de found for him he is not to be diſcharged, but is to be indicted over 
gain; or the indiftment may be amended, fitting the Grand Jury; alſo 

is Plea in Abatement, if found againſt him, is not peremptory, but he is 

o be tried on his Plea in Chief. i x 3 4 

If a Man be indicted, and no Addition is given to him as there ought; ry Joes 
e, if the Defendant appears and pleads to Iſſue, and this is found, Rol. R p. 
igainſt him, this is helped; for the Addition is ordained by the Statute, 225. 

hat the Party who happens to be outlawed ought to have Notice of it; Rol. Abr. 
Ind here he hath Notice, and Conſtat de Perſona — ' | _—_ | 

* As the Name, State, Place of Abode, and dignity of the Perſon 2 39+ 
mpleaded, is neceſſary to be ſet forth in judicial Proceedings, leſt an in- %a 4 
ocent Perſon, by having the ſame Name with the real Defendant, ſhould ir and 
uffer ; ſo alſo ſuch Additions as are Inducements to the Action muſt be Executer, 

ade Uſe of; as if one be liable as Heir, he muſt be named Heir; ſo if 
Executor he muſt be named ſuch. | | 


4. Of Abatement by reaſon of Coverture. | 


There is no Caſe where a Feme Covert ſhall ſue or be ſued as a Feme Co. Lit. 132. 
ole, but in Caſe where ſhe is a ſole Trader, according to the Cuſtom But for this 
PRE, | . vide Title ; 
| . Baron and Feme, 
d : of : ; 


55 Stile 2:4, If a Man recovers againſt a Feme Covert, as Sole, the "Huſband 


—_ 


— 


3 PLEAS | any P LE AD ING. : 

+. of London - or where her Huſband has abjured 9 the Realm, or is ba- 
3 niſhed, in which Caſe be is crviliter mortuvs ; and the Huſband being dif. 
in one of the abled to ſue for the Wife, it would be unreaſonable that ſhe ſhould be re. 
eee medileſs; and it would be equally hard on thoſe who had any demands on 
. dee her, that not being able to have any Redreſs from the Huſband, they 
is tranſport- ſhould not have any againſt her. V 

d fl F - f ; . : ; | 

Le. 5 Wife may be ſued for a Debt contracted by her, after his Tranſportation; and 
for the beſt of Reaſons. On the ſame Ground we may preſume the Courts of Law would per. 
mit ſuch a Woman to maintain an Action in her own Name, | TH 


NoR, pl. 3. Coverture therefore is regularly a good Plea in Abatement, which may 
15 3 be either before the Writ ſued, or pending the. Writ; by the firſt 
Ter v. Mag, the Writ is abated de fafo, but the ſecond only proves it abateable; 
br. but both muſt be pleaded, with this difference, that Coverture pend- 
| ing the Writ muſt be pleaded poſt ultimam continuationem, whereas 
Coverture before the Writ brought, may be pleated at any Time; be- 
cauſe the Writ is de facto abated, being never a oy Writ, the De- 
fendant not being legally arreſted ; and therefore if the Huſband BW 
brings an action for things ſo veſted in him, the Recovery of the Wife Bl 
will be no Bar; and therefore the Law reſolves, that Coverture, at the 
Time of the Writ's being ſued, may be pleaded at any Time, ſince 
it cannot be finally determined between the Parties ; but if a Feme Sole 
takes out a Writ, .and after marries, the Defendant was legally attached 
on ſuch V/rit ; and therefore may plead in chief to it any Defence he has; 
and if on ſuch pleading it be found for the Defendant, it will be a 
good Bar to the Huſband's Action; and therefore the Defendant has 
it in his Choice whether he will defend himſelf on ſuch Writ or not, and 
ſuch Choice muſt be made Puis darrein continuance ; for it is but reaſon- 
able, ſinee ſhe has given the Right of the Demand to another, that the 
Defendant ſhould plead it againſt her to abate it, that ſince he was once 
legally convened by this writ, he may plead to the Demand, ſo as to get 

| rid of: it for ever. | 
Theol. 119. If a Writ be brought againſt a Feme Covert as Sole, ſhe may plead 
her Coverture ; but this muſt be before there is a Day given by the Court 
prece partium, for by praying a Day ſhe admits ſhe is properly ſued, and 

before Imparlance. | | im 
Oro. Jac. In Ejectment againſt Baron and Feme, after Verdict for the Plaintiff, 
. 8 Cat. Baron dies between the Day of Ap prius and the Day in Bank; adjudg - 
| To * ed that the Writ ſhould ſtand good againſt the Feme ; becauſe it is in the 
Aol. Rep. 14 Nature of a Treſpaſs, and the Feme is charged for her own Act, and 
Moor 465, therefore the Action ſurvives againſt her; ſo if the Wife had died, the 

Baron ſhould have Judgment entered againſt him. | 

Cio Car, Ika Feme Sole Plaintiff, after the Verdict and before the Day in Bank, 
3 takes Huſband, ſhe ſhall have Judgment ; and the Defendant cannot 

s plead this Coverture, for he has no Day to plead it at. | a 


2 Rol. Rep. may avoid it by Writ of Error, or he may come in at any Time and 
$3» plead it. | AED | : 
Page 40 * Ifa Feme Sole intermarries pending the Suit, this ſhall' not abate 
7 the Writ, but the Plaintiff ſhall proceed to Judgment ; for this is her own 
a Kol. Rep. Act, and the Huſband took her attached with the Action, and therefore 
Rr ought not to prejudice the Plaintiff : Rut Dodderidge in this Caſe held, 
: that if a Feme Sole Defendant marries between the iſſuing of the Origi 
nal and the Return, this ſhall abate the Writ ; the Reafon ſeems to be 
© that ſhe is Covert before ſhe comes into Court, and the Huſband taking 
her before ſhe was attached, guere whether he ſhall be liable to that, ſince 


he at that Time ought to be ar:eſted. OT, 7 
3 a 0 


PLEAS: AN PLEADING. i 
In an Aion againſt Baron and Feme the Baron dies, and the Feme style 138. 
intermarries pendente placito; and the Court inclined to think the Writ 
abated, becauſe her Name was changed. = WEE” | 
If a Writ be brought by A. and H. as Baron and Feme, whereas they Fitz. Brief 
were not married.till the Suit depended, the Defendant may plead this in 47 
Abatement ; for though they cannot have a Writ in any other Form, 
yet the Writ ſhall abate, becauſe it was falſe when ſued out; ſo if a 
Feme Sole brings Treſpaſs and recovers, and has a Writ of Inquiry of 
Damages awarded, and takes Huſband before the Return, the Writ is 
not abated, but abateable ; and therefore the Defendant muſt plead it, 
for he ſhall not have Advantage of it in Error. EE. 
If an Action be brought in an inferior Court againſt a Feme Sole, Salk. 8. pl. 
and ſhe pending the Suit intermarries, and afterwards removes the Cauſe 2% 
by Habeas Corpus, and the Plaintiff declares againſt her as Feme Sole, pans, 
ſhe may plead Coverture at the Time of Suing the Habeas Corpus; be- au. 
cauſe the Proceedings are here de novo; and the Court takes no Notice 
of what was precedent to the Habeas Corpus; but upon Motion of the 
Return of the Habeas Corpus, the Court will grant a Procedendo; for 
| though this be a Writ of Right, yet where it is to abate a rightful Suit, 
the Court may refuſe it; and the Plaintiff had Bail below to this Suit, 
which by this Contrivance he is ouſted of, and poſſibly by the ſame 
Means of the Debt. FCC Wn» 


% 


585 Abatement by the Death of Parties. 


Here the general Rule to be obſerved is, that wherever the Death of 3 Mod. 249 
any Party happens pending the Writ, and yet the Plea is in the ſame Vent. 196. 
Condition as if ſuch Party were living, there ſuch Death makes no Al- 

| teration 3 for where the Death of the Parties makes no Change of Pro- 
ceedings, it would be unreaſonable that the ſurviving Parties ſhould 

| make any Alteration in the Writ ; for if ſuch Writ and Proceſs were 
changed, it would ſet Rights but in the ſame Condition they were in at 

the Death of the Parties; and it would be abſurd that what made no 
Alteration ſhould change the Writ and the Proceſs ; and on this Rule all 
the Diverſities turn. | PR OT 1 

| The firſt Difference is in real Actions, where there are ſeveral Plain- Cro. Eliz, 

| tiffs, and this is Summons. and Severance, as there is in moſt real Ac- 982. 
tions, there the Death of one of the Parties abates the Writ ; but in Co.Lit. 139. 
perſonal and mixt à ctions (where one intire Thing is to be recovered) 119. 

there the Death of the Parties does not abate the Writ; and the Rea- 10 Co. 134. 
ſon of the Difference is, that where there are two joint Tenants, and Jon. 45%. 
the one goes on to recover his Moiety, and the other will not proceed, ® Co. 36. 
there is no Reaſon that he who is willing ſhould not recover his Right, 
ſince ſuch Tenant has a diſtin Moiety, and therefore ſhould have an Ac- 
tion to recover. But no Summons or Severance lies in perſonal Actions 
as if Treſpaſs be committed on ſuch joint Tenants, they muſt both join inn 
the Action; for as one may releaſe the Whole, ſo the * other may refuſe * Page 41 
to go on, and the other cannot recover his Part of the Damage without ha 
him; ſo in Debt on an Obligation to two there can be no Summons and 
Severance, becauſe one of the joint Obligees may releaſe the Bond; but 
ifa Man appoints two his Executors, there ſhall be Summons and Se- 
verance, becauſe one of the Executors may releaſe ; yet ſuch a Releaſe 
is a Devaſtavit in him; but if he will not proceed at Law, it is no De- 
waſtavit ; and therefore both Executors being only Truſtees for the 
Perſon deceaſed, they ſhall not be compelled to go on together; but if 

Vor. IV. ; i 8 : one 


ww 
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one refuſes the other may bring his Action ig the Name of both, and 


have Summons and Severances ; for otherwiſe each Executor might by 
Colluſion with the Debtor, and not proceeding, keep the other from 
recovering the Aﬀets, and not create a Devaſlavit in himſelf; but 
\ after ſuch Summons and Severances he does not proceed for the Mote- 
ties as in real Actions, but he proceeds as the whole Repreſentative. of 
the Teſtator, and is intitled to the whole the Teſtator was in his Life- 

' time. ; 5 5 8 5 
Co. Lit. 1390. From theſe Premiſſes it follows, that if there be two Jointenants or 
| Copartners, and they bring a real Action, and one is ſummoned and ſe- 
vered, the other ſhall proceed for his Moiety ; and if the Perſon ſevered 


dies the Writ abates, becauſe he goes for the Whole, in cafe of the 


Death of the Joinrenant, or of the Copartner without Iſſue; and it would 


be improper to do it on that Writ, where by the Summons and Se- 


verance he went only for a Moiety before; and the Writ cannot have a 
double Effect, to one for a Moiety in cafe of Summons and Severance, 
and for the Whole in caſe of Survivorſhip ; and therefore ſince the Nature 
of Things is changed by the Death of one of the Parties, there muſt be 
another Writ ; and it is the ſame Law if ſuch Jointenants proceed with- 
out Summons or Severance ; for ſince both by the Writ might by Pof- 
fibility recover their Moieties, they ſhall not go on for the Whole in cafe 
of Survivorſhip ; becauſe the Words and Effect of the Writ at the Time 
of its firſt purchaſing was, that each might recover his Moiety, and there- 
fore a new Writ muft be purchaſed to enable one to proceed for the 
Whole: But in perfonal and mix'd Actions, where there is Summons 
and Severance, and yet after ſuch Summons and Severance the Plaintiff 
goes on for the Whole, there, if one of them dies, yet the Writ ſhall 
not abate, becauſe they go on for the Whole after Sammons and Sever- 
ance; and if they were to have a new Writ, it would only give the Court 

Authority to go on for the Whole. | | 
- Cro, Eliz. Therefore if there be two Executors, and they bring an Action of Debt, 
b5:. and one of them is ſummoned and ſevered, or not, and fuch ſevered Per- 
Leon. 44. ſon dies, yet the Writ ſhall not abate. | | 
So if two Jointenants bring a Writ of Ward, and they are ſummoned 
and ſevered, and the ſevered Perſon dies, the Writ ſhall not abate; 
Becauſe after ſuch Severance he went on for the Whole, and fo he does 

after the Death. | | . 
Dyer 2. So in a Quare impedit by two Jointenants, and one is ſummoned and 
© ſevered, and the ſevered Perſon dies, the Writ ſhall not abate; becauſe 
the Advowſon is an intire Thing, and he proceeded for the Whole after 
the Severance, and ſo he may after the Death. | 
10 C. 134. In (a) judicial Writs it ſhall not abate by Death, if the Perſon ſurvivin 
Co. I. t. 139. be intitled to the Whole; as if a Fine be levied by two Coparceners, an 


C:,Lit.x 9. 


one of them dies without Iſſue, Proceedings ſhall go on for the other, 


becauſe he is intitled to the Whole by Survivorſhip ; but if the other Co- 
* Page 42 parcener had Iſſue, then the Writ would have abated, for “ the Survivor 
Vas only intitledto a Moiety : for there is no Summons and Severance 
But ſhall in judicial Writs. 5 | | 
zbate in a 


Sci, Fa. being in an original Writ Brownl, 64. but not upon a Writ of Inquiry. Leon, 263. 


20 H.6. 30. But if there be ſeveral Perſons named as Plaintiffs In the Writ, and 
- 5 by one of them was dead at the Time of purchaſing the Writ, this may be 
nisi, pleaded in Abatement ; becauſe it falſifies the Writ, and becauſe the Right 


Brownl. z, n g . 
'Clifr. Fus C. was in the Survivors at the Time of ſuing the Writ, and the Writ not 


Raft, Ent. accommodated, as the Caſe there was. 


PLEAS wv PLEADING. . 

But if an erroneous Judgment be given againſt two, either of them may 26Apl. af 
bring 2 Writ of Error, and he may ſummon and ſever the other; becauſe it w_. Sum, 
-oald be onreaſonable, that he ſhould not diſcharge himſelf of an errone. - 
bus judgment becauſe the other will not intermeddle ; and that Default of 

>ne in a Perſonal Action ſhall not prejudice the other. 9 3 
If there be ſeveral Defendants in the original Action, and one dies, the CroCar.426 
rit does not abate ; becauſe, there being a joint Demand, i ſurvives Jon. 367- 
zpainſt the Reſidue ; but if one happen to die pending the Writ, there Stile 299. 


« 


8 muſt be a Suggeſtion on the Roll, becauſe it would be Errot to give Judg- mo . 
0 nent againſt a deceaſed Perſon. F ; = "gi Rep. 
'S þ 186. 
= | In a Writ of Error, if there be ſeveral Plaintiffs, and one dies, the Y<lv- 208, 
ed Writ ſhall abate ; becauſe, the Writ of Error is to ſet Perſons in fatu a, 
aps uo before the erroneous Judgment was given below; and they that are %%. 
5 Plaintiffs in Error were diſtinct Sufferers in the Judgment, ſince there vid, 419. 
OY ight be different Executions ifſued thereupon, and different Liens were | 
be hade by ſuch Judgment on the Lands of each of them; and by Conſe- 
oh ence the Survivor cannot proſecute the Writ of Error for the Whole, 
of. ſt by a colluſive Perfuaſion, wy Negligence or Deſign, he ſhould hurt 
* 2 he Repreſentative of the Deceaſed. a 8 
ws But if any of the Defendants in Error die, yet all Things ſhall proceed; Sid. 419. 
wg _— Benefit of ſuch Judgment goes to the Survivor, and he only is 3 
: d defend it. 1 | | b 
5 In an Ade Qyerela by te, the Death of one ſhall bot abate the 20e. 1 
tiff rit ; for the Survivor is not to be reſtored to any Thing he has loſt, but Vent. 34. 
all Wd diſcharge himſelf of the Execution, and thereupon, notwithſtanding 3 Mod. 249. 
50 je Fs of the other, he may proceed for a Diſcharge in toto for : 
| mſelf. e e | 7 | 
wy By the (a) 17 Car. 2. cap. 8. it is enacted. That the Death of either (a) Made 
"5 the Parties (5) between Verdi& and Judgment ſhall not be ed perpetualby 
5 for Error, ſo as Judgment be (c) entered within two Terms after ſuch 8 | 
Verdi.. 8 | | ; (2) jd | 
1ed es dies at any Time before the Aſſizes, it is out of the Statute ; but if after the Aſſizes, e 
te; fore the Trial, it is no Error, for the Aſſizes is but one Day in Law. Salk, 8. pl. 21. ( ) If 
oes ter Verdict, and before the Day in Bank, the Plaintiff dies, and the Defendant ſigns Judgment 
e ſecond Term after the Ver ſict. this is within the Statute, and the ſame as if he had y en · 
— d Judgment on the Roll. Sid. 385. | 
uſe Alſo by the 8 9 . 3. it is enacted, * if there be two or more 
ſter Plaintiffs and Defendants, and one or more of them ſhould die, if the 
; Cauſe of ſuch Action ſhould ſurvive to the ſurviving Plaintiff or Plaintiffs, 
ing or againſt the ſurviving Defendant or Defendants, the Writ or Action 
in ſhall riot be thereby abated ; but ſuch Death being ſuggeſted on the Re- 
ery. cord the Action ſhall proceed at the Suit of the ſurviving Plaintiff 
Co- or Plaintiffs againſt the ſurviving Defendant or Defendants. And it 
vor is further enacted, that if any Plaintiff happen to die after an in- 
nce terlocutory Judgment, and before a final Judgment obtained therein, 


the ſaid Action ſhall not abate by reaſon thereof, if ſuch Action — 
might originally be proſecuted or maintained by the Executors * Page 43 
or Adminiſtrators of A Plaintiff; and if the Defendant die after 
Ro ſuch interlocutory Judgment, and before final Judgment therein ob- 
be tained, the ſaid Action ſhall not abate, if ſuch Action might origi- 
ght nally be proſecuted or. maintained againſt the Executors or Admi- 
Bot niſtrators of ſuch Defendant; and the Plaintiff, or if he be dead after 

ſuch interlocutory Judgment, his Executors or Adminiſtrators, ſhall 
But and may have a Sci. Fa. againſt the Defendant, if living, \ after ſuch 
interlocutory Jadgment, or if = died after, then agaiaſt his Execu- 

8 2 8 « tors 
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1 tors or Adminiſtrators, to ſhew Cauſe why Damages in ſuch Adin 
« ſhould not be aſſeſſed and recovered by him or them; and if ſuch Il. 
«© fendant, his Exe:wtors or Adminiſtrators, ſhall appear at the Return a 
« fach Writ, and not ſhew or alledge any Matter ſufficient to arreſt th 
« final Judgment, or being returned, warned, or upon two Writs d 
& Sci. Fa. it be returned, that the Defendant, his Executors or Adminiſty, 
tors, had nothing whereby to be ſummoned, or could not be found i; 
the County, and he ſhall make Default, that thereupon a Writ of lu. 
4 quiry of Damages [hall be awarded, which being executed and returned, 
1 Judgment final ſhall be given for the ſad Plaintiff, his Executors a 
* Adminiſtrators, proſecuting ſuch Writ or Writs of Sci. Fa. againſt ſu 

« Defendant; his Executors or Adminiſtrators reſpectively.“ 


* 0 


6. Where a Defect in the Writ ſhall abate it. 


Vid: Title The foregoing Obje&ion, ſuch as want of Juriſdiction, Diſability i 
Writs, and the Plaintiff, or Privilege in the Defendant, Cc. being Matters dehor, 
HT, in muſt be ſhewn to the Court, and muſt be pleaded in proper Time aff 
aided by ap. Manner; but for Defects in the Writ itſelf the Court may ex Ofia 
pearance, abate it. | 5 bY 1 he 3 | 
Title Error. | . s „ | 
8 2 3 And herein we muſt obſerve, that the Law hath been very ſtrict i 
8 obliging men to keep to the legal Forms it preſcribes; and therefore ul 


I, 2. 
2 jufl. 662. the Writ, which is the Foundation of the whole Proceeding, requim 


Hob. 1, 57, that Certainty and Exactneſs, as that no Perſon fhould be arreſted « 


Ag he 152 attached by his Goods, unleſs there appears ſufficient Grounds to w 

5 . rant ſuch Proceedings; fo that if the Writ vary materially from that i 

576-5. the Regiſter, or be defective in Subſtance, the Party may take Advantz 

„ | | | My Si N 0 

But though the Writ vary from the Regiſter, yet, if it be warranted! 
the modern Precedents, this ſhall not abate it. 


7. Where the Writ's not agreeing with the Count ſhall 
5 | abate it. | 


Cro. Eliz. * If the Count or Declaration varies in Form, the Defendant mail 
722. plead it in Abatement, for he has abated his own, Writ by proſecutinh 
515 Jac. it in a different Manner; but if it varies in Subſtance, the Defend: 
ap may move it in Arreſt of Judgment, becauſe the Court has no Author 
to proceed, having proſecuted a different Matter from that which tit 
Writ has given Authority to the Court to take Cogniſance of. 


(a) Fitz, The Declaration varying from the Writ, (a) as by laying the Caulf 
' Brief, 219, of Action in the 3 5 of a prefent King, where the Writ ſuppol 


231. it to have been in the Reign of a former King, or by giving the D: 
fendant a Name different from that in the Writ; (6) as where tit 
Writ calls him 4. B. of London, Alderman, and the Plaintiff declad 


* Page 44 * againſt him, as A. B. of London, Fſq; or where the Declaration i 


(5)Y<v.320, otherwiſe defective in not purſuing the Writ, or not ſetting forth the Cal 


e of Action with that Certainty the Law requires, or in {c) laying tt 
Latch. 153. Offence in a different County from that in which the Writ was brought: 


(alle 17, in all ſuch Caſes the Defendant may plead in Abatement. 
18. RS 8 ; . 8 
Doc. pl. 84, But the Writ may in ſome Cafes be general, and the Declarati 


& Plus un- ſpecial; as where a Statute gives an Action; but does not preſcribe 2 


"od * 


— 
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*. 


Ain \ of the Writ, the Writ framed by the Common Law vill ſerve, and ger the Di- 
ch I) i ec Matter may be ſet forth in the Declaration. : it 5 1 | 
Anne 35 | N | The Decla· 


reſt th 
Tits of 


uniſtn. 


| ration's agreeing with the Writ. 


If a Feme Sole be diſſeiſed, and afterwards marry, and ſhe and her 14 H. 6. 14 


und in uſband bring an Aſſiſe, the Diſſeiſin muſt be alledged to be done to the 2 And. 97... 
of Is ife ; but if a Feme Diſſeiſereſs marries, ia an Aſhſe againſt them the 224 Fveral 


turned, 
tors or 


aſt ſuch 


Diſſeiſin ſhall be alledged to be done by them both, becauſe there is no yan 
ther Form of Writ, - „ Purpoſi 

8. Where the Writ is abated de ſaddo, or is only abateable. | 
The general (a) Rule herein to be obſerved is that where the Writ is 2 H. 6. 4. 
ſado a Nullity, and deſtroyed, ſo that Judgment thereon would be Do pl. 3. 


rroneous, there the Writ is de ſado abated ; as if an Action is brought () That 


ilty 0 whereit ap- 


 dehors gainſt a Feme Covert as Sole, this makes another Man's Property liable pears tn ths 
ne u ithout giving him an Opportunity of defending himſelf, which would be Court from 
; Ofia ontrary to common Juſtice, and therefore the Writ is de facto abated ; the Writ it- 


ut though the Writ be for this abateable, yet it muſt be abated by plead- e OO 
| Wo in Time, or the Writ ſtands good; and therefore Coverture after the 3 chi. 
tric i Vrit purchaſed muſt be pleaded Pf? ultimam continuationem 3 for the the Court 
fore i uſband takes her attached with the Action, and therefore muſt plead in ought ex of- 
requim ime, or the Judgment will be upon him; for the Wife cannot by her ug . 
ed « wn Act deſtroy another Man's Action, nor the Huſband unleſs he comes gy 85 
to w Time. | | Plaintiff, 
that ii though the 
wantag 


5 TI 
vant * 


defendant does not plead it in Abatement; otherwiſe where this does not appear in the Writ, 
ol. Rep. 2. and for what in particular the Court ex officio will abate the Wiit, vide Cro. Eliz. 127, 
86, 193, 330. Goulſ. 106. 2 Leon. 162. 3 Leon. 93. Rol. Rep. 176. Palm. 311. Hob. 


inted! 7, 162, 279, 281. Godb. 119. Stile 477. Yelv. 56. 30 35. Vaugh. gs. 


. 1 8 2 


If the Return af a Pluries Mandamus is laid to be after the Beginning Carth, 152. 
f a Term, and the Memorandum of the Bill is entered generally of that 

erm, this makes the Writ a perfe& Nullity ; for by the Plaintiff's own 

ewing he had no Cauſe of Action at the Time when the Action was | 
rought. | a . 2 
Where the Writ is only abateable, it muſt be abated by pleading in euer, 2. | 


ſecutin 

fend: Time; for Matters in and before the Writ cannot be taken advantage of Rel Abe“ 

ythorit U 3) Er ror. he ts 783 : 

ich tl | | | (5) 4M 

He ſhall not aſſign that for Error which he might have pleaded in Abatement, Lack. 124. 
{ . 8 5 . 2 

her And therefore if a Feme Covert bring an Action in her own Name per Carth, 1 24. 


tornatum, and the Defendant pleads in Bar to the Action, he ſhall never 
tterwards aſſign the Coverture for Error. 


Gel ; So though it be a good Plea for the Defendant to ſay, that a ſtranger is yo Els, 
ation 1 enant in Common with the Plaintiff ; yet if he does not plead it in Abate- Skin. 12. 
ont, he fill not have Advantage of it in Arreſt of Judgment. pl. 12. 

e Ca 9 9 1 1 | | | Salk, 4. 
ing ; . : pl. 10. 
rought * So if a Quare impedit be brought againſt the Biſhop and Incumbent * Page 4 


nly, without naming the Patron, though this might have been pleaded in Cro, Jac. 
\batement, yet if the Defendant pleads in Bar, Oc. it cannot after upon 681. 


clarati Writ of Error be aſſigned for Error; for though the Want of the Patron's a 2 
ibe at peing made a Defendant might make the Writ abateable, yet it was not 229. 
For reby actually abated ; and nothing ſhall be aſſigned for Error concern- Palm. 306. 


g the Writ but what actually abates it. 1 44 Rep. 


239. » 
- 


3 ' PLEAS a PLEADING Þþ 
Rol. Abr. If an Aion be brought againſt Sir F. F. Miltem & Beronettum, ad 
2 79*- . he appears and pleads to Iſſue, and a Verdict and J ent given for the 


Rer. plaintiff ; the Defendant in a Wirit of Error ſhall not aſſign for Error, thi 
he was a Knight of the Bath, and ought to be ſo named; for he hath loſt 
i ge by appearing to the other Name, and thereby concluded 

| himfelf. Ne FE NIL aol I EO tg 61d ge 1 PS 
Palm. 270. If a Writ be brought to the Damage of 40/1. and the Plaintiff declares 
ad dammum 200l. and the Verdict gives 300. this is no Error after Ver. 
dict; for the Writ is not abated de facto, but only abateable by Plea. 


45. 


9. Where the Writ ſhall abate in toto, or in Part only. 


S 2 ; | 3 
22 H. 4. 4. Here the general Rule is, that whatſoever proves the Writ falſe at the 
Hob. 199. Time of ſuing it out ſhall abate the Writ intirely ; as if it appears on the 
Bulf. 11 Plaintiff's own ſhewing, that he has no Cauſe of Action for Part; there. 
ARR fore if an Action of Treſpafs be brought againſt two Defendants, and the 
8 one pleads that the other was dead die impretationis brevis,» or that there 
is none ſuch in rerum natura, the whole Writ thall abate ; for it is the 
Plaintiff's Fault to uſe the Authority of the Court to call in a Man that 
was dead; and it was no Jeſs an Abuſe of the Proceſs to iſſue it againſt a 

; feipned Perſon. 1 8 : 

Raft. Ent. But if one of the Defendants die pending the Writ, "this ſhall not abate 
365. the Action againſt the other Defendant; for this is the Act of God, and no 
| Coin” Default in the Plaintiff : But herein it is to be obſerved, that this Falſif. 
il . cation of the Writ muſt be in a material Point; for in a Precipe quod 
reddat againſt two, if one pleads Non-tenure, and the other takes the 
Whole Tendency on himſell the Writ ſhall not abate in the whole, but 
ſtand good againſt him who hath accepted the Tenancy ; becauſe he is 20 
proper Defendant to the Action, and the Non-tenure of the one does na 
way prejudice the other Defendant. ; Þ 
Det. pl. 7, But if there be two Executors, and one is named of D. and ſays he is 
41 H. 6. 4. of C. the Writ ſhall abate againſt both; becauſe they are both the Repre- 
| fentatives of one Perſon, and muſt both be legally fummoned ; and as they 
| are both but one Perfon in the Eye of the Law, the Plaintiff cannot pro- 
(a) The ceed againft one (a without the other; but in this Cafe the other De. 
| eee fendant will be obliged to plead, though the Defendant's Plea in Abate- 
tif ſhall Rap ment ſhall be firſt determined; and if it be found for him ſhall abate the 

the others Writ in toto. t t 1 


* 
W J/7ͤͤ ĩ 


* 


fiom pro- | : | 
 ceeding; for the Writ when abated for Want of F rm is abated quead all, though they hare 
pleaded to Iſſue. 8 Co. 159. Cartb. 96. But if two Executors fue and ſet for h themſelves | 
- Executors, and that they proved the Will; if on the Probate ſet forth it zppears that one only 
proved the Will, and the Defendant pleads this in Abatement, a Reſpondeas Oaſfter will be award- 
5 ; for both have a Right in them, and he that did not prove may come in when he pleaſes. 

. 3 pl. 6. ; a ; : , | 9 1 


38. H. 6. . At Common Law Non-tenure of Parcel of the Lands abated the whole 
Booth 29. Wiit; for this falſified the Writ which alledged the Defendant to be Te- 
nant of the whole; but it was thought very hard, that a Writ, which 
was good in Part, ſhould be totally deſtroyed by this Plea z and therefore 
25 E. 3. cap. 16. enacts, that the Writ ſhall only abate for that Part of 

which Non-tenure is alledged. | 
If the Demandant enters into any Part of the Lands pending the Writ, 

* Page 46 this ſhall abate the Writ in ot. „ 

4. 4. 323 


Doct. pl. 5. The Plaintiff declared for Arrears of a Rent - charge, and demanded 3 


1 larger Sum than was due to him by his own ſhewing by 71. 10. The 
Duppa „ | Defendant. pleaded a bad Plea, and the Plaintiff had Judgment for 
Mayo. 1 | ' 


Whole 


” 
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whole Demand; but perceiving his Miſtake on the entry of the Judgment 
he releaſes the 74 109. and it was held a good Releaſe ; and that it was 
not a fallification of his writ, but rather an Affirmance ; but in the argu- 
ment of the Caſe it was faid, if the Defendant had taken Advantage of it 
| in due Time, it would have abated the Writ. | „„ 

If an Action is well begun, and Part of the Action determines by Co Lit. 285 
Act in Law, and yet the like Action is given for che Reſidue, the Writ a2. 
| ſhall not abate, but the Plaintiff may procecd for the Reſidue; but where, 
by the Determination of Part, the like Action does not remain for the 

Reſidue, there the Action, though well commenced, ſhall abate. : 
| As if an Action of Waſte be brought againſt Tenant pur auter vie, and Co. Lit. a85 


pending the Writ ui gue vie die, this ſhall not abate the Writ in toto, 


G | but the Plaintiff may proceed to recover damages on this Writ ; for the 


= Leſſor might have an Action for the Damages, though Cgſtui que vic had 
died before any Action of Waſte brought. EE en ; ; 
So if an Ejectment be brought, and the Term determine pending the Co. Lit.28g 
| Writ, yet the Action ſhall proceed for the Damages only. 15 
But if Tenant pur auler 3 ie had brought an Aſſiſe pending the 
writ, and Ce/tui que vie had died; although the Action was well com 
menced, yet the Writ ſhall abate, becauſe no Aſſiſe lies for Damages 
only. | | | | 
35 if an Action of Waſte was brought by Baron and Feme in Re- C, Lit. 289 f 
| mainder in Special Tail, and pending the V/rit the Wife die without Iſſue, a, © 
| the Writ would abate ; becauſe all Actions of Waſte: muſt be ad exhere+ 
So if a Writ of Annuity be brought, and pending the Writ the Annui- Co. Lit.285 
ty determine, the Writ faileth for ever; becauſe the like Action cannot a. 
be maintained for the Arrearages only. | - 5 
When a Writ is brought for two Things, and it appears the Plaintiff Co. Lit. 45. 
cannot have any other Action for the one of them, the Writ ſhall ſtand God 2 * 
for the Part that is good; but where it appears he can have another Writ as 182 
in another Form for one, there the whole Writ ſhall abate; becauſe where : 
there can be no better Writ brought for the Parcel, it ought to continue; 
| but if another Writ could be brought for that Parcel, it is bad, and ought 
to abate in to. ä 1 


* ; 


| 10. In what caſes the Defendant hath it in his EleQion /to plead in 


Abatement or in Bar. , 


| Whatever deſtroys the Plaintiff's Action, and diſables him for ever from Vent. 24% 

recovering, may be pleaded in Bar; but the Defendant is not always ob- - ks 3 
liged to plead in Bar, but may plead in Abatement; as in Replevin for ra vg 
Goods, the Defendant may plead Property in himſelf or in a Stranger, Ld. Raym. 
either in Bar or in Abatement ; for if the Plaintiff cannot prove Property 217. 
in himſelf, he fails of his Action for ever; and it is of no Avail to him ak 
who has the Property, if he has it not. FRAN LAs 

If there are ſeveral Part-owners cf a Ship, and an Action is brought 3 Lev.268. 


| | againſt ſcme of them, they cannot, after they have pleaded in Chief, 3 Mod. 322. 


take Advantage of this, being a Matter that ſhould have been pleaded in 2 


Abatement. 5 3238 


So if an Action be brought againſt one Executor, where there are large. 
more, if that one Executor dech not plead that Matter in Abatement, but * Page 47 
pleads to the Action, he ſhall never have the Advantage of ſuch a Plea Carth. 261. 
afterwards, | a 1 a 


3 | } | : "3, 
PLEAS up PLEADING  * 
| So where Treſpaſs is brought by one Jointenant, or by one Tenant in 
PO : Common, ad the Defendant pleads to the Action, and the Jury find 
| - - ſpecially, that another (not named) is Jointenant, or Tenant in Common 
x with the Plaintiff ; yet he ſhall have Judgment, notwithſtanding the Writ 
at firſt was abateable. | VV | 
54 Eliz. So where an Action of Debt is brought on a 5 0 ace - of 
: the Obligors, and upon Non eff fafum pleaded the Jury find, that F. S. 
ee 426. (then living) was jointly bound with the Defendant, yet the blaintiff ſhall 
3 Mod. 323. have Judgment. | EL of e | 
1 * Tenant in Common of Lands brought an Action of Trover in his 
Car. 2, own Name alone, for cutting down I rees ana carrying them away; 
Rot. 1216. the Defendant pleaded to Iſſue; and in a ſpecial Verdict it was found, 
in B. R. be- that the Plaintiff was. T'enant in Common with J. S. not named; yet 
Ln - 1 had Judgment, becauſe this was a Matter pleadable in Abate- 
Grov-, 5 ö 192 | 3 
ae 128. Outlawry may always be pleaded in Abatement, but not in Bar, unlets 
vide Title the Cauſe of Action be forfeited. . 5 | 


Outlarury. / : 7 : 1 85 | a 
Bro. Derizes Alienage + may be pleaded in Bar or in Abatement ; but with this 
10, Difference, that Alienage can only be pleaded in Abatement to an Alien 


Co. Lit.r2g in League; but may be pleaded in Bar to an Alien Enemy, becauſe the 
Dn ide ante Cauſe of Action is forfeited to the King, as Repriſal for the Damages 
i committed by the Dominion in Enmity with him. 5 
In an Action of Debt on a Judgment obtained, the Defendant cannot 
plead a Writ of Error brought and pending, either in Bar or in Abate- 
ment; but in (a) one Place it is ſaid, it may be pleaded in Abatement, 
9 * though not in Bar. +. e e 
1 But the 3 
Court, on Motion, will ſtay Proceedings. 


, Carth, 136. 


* 


Lucas's A Man may plead in Bar or Abatement to a Sci. Fa. as well as to other 
Rep. 112. Actions. | . 

In Replevin, if the Defendant will take Advantage of a Variance in 
2 3 the Place where the taking is laid, from that in which it really was, he 
e wa muſt plead it in Abatement. | 


mult be x | 8 
pleaded in Abatement, and cannot be pleaded in Bar. Salk, 3. pl. 8. 2 Ld, Raym. 1016. 
Cath. 244. Show. 98. | 


| On 483. In Debt on a Bond the Defendant pleads the Condition for the Pay- 
Bull: 5 ment of three ſeveral Sums at three ſeveral Days, and that he hath paid 
Id. Raym, two of them at the Days limited, and the third is not yet come, and con- 
345. cludes in Abatement; and it was argued, that this ought to be pleaded 
| in Bar, and not in Abatement; for in every Plea in Abatement the De- 
fendant ought to ſhew the Plaintiff how to bring a better Writ, and 
here he ſhews that he ought to have none at all, the Day of Payment of 
the third Sum not being yet come; as in an Action for an Attorney's 
. Fees, if the Ic fendant pleads, that the Plaintiff delivered no Bill of 
nam to him, he ought to conclude in Bar; and of this Opinion were the 
ourt. | 7 So. 3 
Comb. 375. The Plaintiff in Par to an Avowry pleaded a Diſtreſs for the ſame Duty 
Ane, i other Lands chargeable : And Holt ſaid the Plea was naught; for it 
mould have been pleaded in Abatement of the Avowry, that a former 
Replevin was Fe (if the Truth was ſo) or if determined, then levi- 
ed by Diſtreſs, & i int riens arere. | Sos dE 
| 11. Pen- 
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1d 11. Pendency of another Suit or Action how to be pleaded in Abate- * Page 48 
75 . ; ment. | ON 
—_ the general Rule is, that whenever it appears on Record, that : 
- 5 1 = ſued out two Writs againſt the ——— Defendant for the Fee 
ball me Thing, the firſt not being determined, the ſecond Writ ſhall abate ; 539. 4 
or the Law abhors Multiplicity of Actions, and will not allow, that a 5 Co. 6r. 
Min ſhall be (a) twice arreſted or twice attached by his Goods te the 8 
bis me Thing ; for if he might ſuffer twice, by the ſame Reaſon he might (a) Where 
Fs 1 uffer in i iaitun. „ : ; „ 
ind, . ay be pleaded in Abatement to a ſecond Appeal. 2 Hawk. P. C. 190, and where a prior Suit 
yet ecpending may be pleaded to an Information. 2 Hawk, P. C. 275. But it is no good Plea in 
ate-Abatement of an Indictment, as it is of an Appeal or an Information, that there is another In- 
| iameat againſt the Defendant for the ſame Offence ; but in ſuch Caſe the Court will in Diſere- 
les | 2 ion qualh the firſt Indictment. 2 Hawk. P. C. 367. by | 
q | And it is not neceſſary that both ſhould be pending at the Time of 4 H. & uh 
this e Defendant's pleading in Abatement ; for if there was a Writ in Be- N 5 
1 og at the Time of ſuing out of the ſecond, it is plain the ſecond was 
bs exatious, and ill ab mitio, and therefore could not be rectified by - 
_ WWubſequent Determination of the firſt ; but then it muſt appear 9 N 
5 : o be for the ſame Thing; for an Aſſiſe of Lands in one County ſhall 
nnot 4 ot __ an Aſſiſe in another County, for theſe cannot be the ſame 
Lands. 
_ 4 But a Formedon for Rent may be pleaded in Abatement of a Formedon 3 H. 7. 3,4. 
ent; r the ſame Manor whence the Rent iſſues, Q vice verſa ; becauſe the Dot. pl. 10 
7 aintiff cannot have a Manor and the Rent iſſuing out of it, and there- | 
ore the ſecond Formedon is apparently vexatious. | 
in general Writs, as Treſpaſs, Aſiſe, Covenant, where the ſpecial Mat- 5 Co. 67. 
_ ter is not ſer forth, and the Plaintiff is nonſuited before he counts, and i pl. 11. 
| ie ſecond Writ is ſued pending the other; yet the former ſhall not be 
pleaded in Abatement, becauſe it does not appear to the Court that it 
5 as for the ſame Thing; for the firſt Writ being general, the Plaintiff , 
g might have declared for a diſtinct Thing from what he demanded by the 
firſt Writ; but when the firſt is a ſpecial Writ, and ſets forth the parti- 
116 cular Demand, as in a Precipe quod reddat, Cc. there the Court can rea- 
| dily ſee that it is for the ſame Thing; and therefore though the Plaintiff be 
onſuited before he counts, yet the firſt ſhall abate the ſecond Writ, it being 
Pay- apparently for the ſame Thing. | . ; 
paid An Action depending in an (3) inferior Court cannot be pleaded to ea 62 
. n Action brought in one of the Courts at IVefmin/ler for the ſame} ron 
aded Thing. V' Fra . 5 
a Plaintiff counted upon ſi veral Promiſes for Work and I. abour in the Pariſh of St. a 3 
an London ; the Defendant pleaded in Abatement, that before this Action brought the Plaintiff had 
it of libelled in the Admiralty for the ſame Cauſe of Action; upon Demurrer it was inſiſted for the 
1ey's Plaintiff, that this was within the Rule laid down in 5 Co. 62. and the whole Comt gave Judg- 
U of my Your the Defendant, gued Repondeas Orfler, Fitzgib. 313, 5 Geo. 2. in C. B. Dudficld 
e the . r, 5 
The Law will not allow two Quare Impedits to be brought for the ſame Dyer 92,93 
Duty Preſentation, viz. a ſecond by the Defendant againſt the Plaintiff, when Hob. 15. 
for it there is one pending in Court by the Plaintiff againſt the Defendant, & fic 
rmer Wn brevi de partitione ; becauſe the Defendant can have the ſame Remedy on 
levi- the firſt Writ as he could on a ſecond. - 1 5 | 
va The Law is ſo watchful againſt all vexatious Suits, that not only 


it will not ſuffer two Actions of the ſame Nature to be pending 
Es | | for 
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* Page 49 * for the ſame Demand, but not even two Actions of a (a) different 
() There- Nature. | V 5 
ore it is a 


good Plea in Treſpaſs, that the Plaintiff has brought a Replevin for the ſawe Thing, becauſe in 


both Caſes Damages are to be given for that Caption. 8 H. 6. 27. Doct. pl. 1o. So nan Aſſiſe 
of Darrein Preſentment a Quare impedit depending for the ſame Preſentation is a good Plea. 


nad. 137. In a Syare impedi brought by the Earl of Bedford againff the Bi. Wl 


ſhop of Exeter and others, the Defendants pleaded, that the Plaintiff had 

brought another Quare impedit for the fame Preſentation which is ſtil 

| depending and undetermined, with an Averment, that it was the ſame 
= , © Plaint, Avoidance, and Diſturbance: The Earl replies, that fince his 

former Writ purchaſed, the ſame Church being ſtill void, he preſented 

Henry Curtis to the Biſhop, who refuſed him, which is the Diſturbance he 

now complains of; and traverſes, that it is the ſame Diſturbance on 

which both Actions were brought; the Defendant demurred: And it 

was ruled, that the Writ ſhould abate ; for though there muſt be a Dif- 

turbance naturally to maintain the Action, yet the principal Effect of the 

Suit is to recover the Preſentation ; and the Nature of a Quare impedit 

is to be final, ar Nonſuit, or Diſcontinuance, which this would defeat; 

for by this Rule the Plaintiff might bring a new one without leaving 

| the former Suit; and though in this Caſe there was a (6) new De- 
(5) That fendant; yet the Writ abated, becauſe there were two Quare impeditr 

where an againſt the ſame Man; and therefore a freſh Defendant could no more 


— ;; enable him to bring a ſecond Quare impedit than a ſecond Diſturbance 
bronght could. „„ i 8 
and after · | 


wards a Replevin for the fame Thing, there muſt not be more Defendants in the Replevin than 

there were in the Action of Treſpaſs, becauſe it cannot ſquare with the Averment that it is my 
eademque Captio. Doct. pl. 10, In Treſpaſs againſt two Defendants, they both pleaded in Abate- 
ment another Bill of Trefpaſs pending againſt one of them, and three Judges againſt Halt, who 
doubted, held the Plea good as to both. Carth. 56, 97. i „„ 


Allen 34. If a ſecond Writ be brought the ſame Day the former is abated, it ſhall 
be deemed to be ſued out after the Abatement of the firſt. 1 5 
Dyer 227. If an Action pending in the ſame Court be pleaded to a ſecond Action 
1 brought for the Ae Thing, the Plaintiff may pray that the Record may 
. be inſpeRed by the Court, or demand Oyer of it; which if not given him 

| T4909. 122 in convenient ime, he may fign his Judgment. : 
Carth, 519, 80 an Action of Battery and falſe Impriſonment brought in B. R. 
Creamer v. the Defendant pleaded in Abatement another Action depending for the 
Wicket. fame Matter in the ſame Court; the Plaintiff replied; Quod non habetur 
Ld. Raym. quod tale recordum © petit quod recordum illud, 9c. inſpiciatur, without 
8 giving Liberty to the Defendant to rejoin, Quod habetur tale recordum ; 
and upon a Demurrer to this Replication the Plaintiff had Judgment ; be- 
O Asian cauſe this being a Record of the ſame Court in which it was pleaded, the 
Dyer 227, Plaintiff might (c) pray, that it might be inſpected by the Court, if 
any fuch there was; and upon this Plea the Court held the Flain- 
tiff might have prayed Oyer of the Record pleaded, and for want of 
Oyer might have ſigned Judgment, which is the quickeſt Method of pro- 


ceeding. | | 
12. What ſhall be ſaid a Plea in Bar or in Abatement ; and therein of the 
. Concluſion proper to each Flea. 
2 Rol, Rep. 3 . 
Be. If a Defendant pleads Matter in Abatement, and conelndes in Br, 


Nod 24, this ſhall be eſtcemed a Flea in Bar, and the Court will give final Judg: 
2 Sand. 18. ; e Ig: wen 
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Lal thereupon ; becauſe by pleading to the Action the Writ is ac 8 
ne good, and he puts the whole atter upon his Plea. S8 n the 


Medina and Stoughton, 1 Ld: Raym. 593. Holt faid, that if a Man pleads Matter which goes in Bar, | 
but begins and concludes his Plea in Abatement, it will be a Plea in Abatement ; for it is the Be- 
| oinning and Concluſion that make the Plea, See 1 Sid, 189, 190. But if he begins in Bar, 
| he coneludes in Abatement: or concludes in Bar, though he begins in Abatement, it 
will de a Plea in Bar. Vide alſo 1Ld. Raym. 694. 8 NE i : 

* Soifa Man pleads in Bar, and concludes in Abatement; this ſhall be“ Page 50 
eſteemed a Plea in Bar; becauſe he could have no Writ, if he could have | 
no Action; and where,there could be no Action, the Diſpute about the 


5 : f Show. Rep. 
Ws Writ would be inſignifcant. f | 


4. but vide 
VV 
L.utw. 34, 36. 10 H. 2. 11. Þ See infra. 


A Plea in Abatement may be good, though it contains Matter in Bar; Mod. 244. 
but this is to be underſtood of fuch Pleas as may be pleaded either in Diſ- 

ability or in Bar; as Alienage, Outlawry, Cc. | 85 
If a Matter, which may be pleaded either in Abatement or Bar, be Lev. 313. 
pleaded in Abatement only, if the Plaintiff replies or demurs in Bar, this Comb. 479. 
will be a Diſcontinuance ; becauſe the Plaintiff does not maintain his Writ, 6 Mod. 236. 
and the Defendant may have other Matter in Bar, of which he would here- 11 rr 
by be excluded. Wy „„ ß e 
But if the Defendant begin ſuch Plea in Bar, and conclude in Abate» vent. 136. 
ment, or pleads in Abatement, and concludes in Bar, there the Plaintiff Lutw. 36. 
may reply or demur to it, either ag a Plea in Abatement or in Bar; and 3- Mod. abt 
if he demurs, or pleads to it as a Plea in Bar, then the Judgment is final; 
| for he has cloſed with the Defendant to put the Plea to the Judgment of 

the Court, as a Bar to the Action. | | 5 
| But if he demurs, or replies in Abatement, as he may, then the Judg- 3 Lev. 120. 
ment is Quod defendens reſpondeat ouſter 5 for then only the Writ is put 6 Mod. 1 
is Judgment before the Court; and the Plaintiff, by putting the Writ in Mod. 244+ | 
_—_ Judgment only to the Court, has waived the Benefit of putting that Matter | : 
in Judgment to the Court as a Plea to the Action; and if the Judgment 
— not in Abatement, it would not be purſuant to the Defendant's 

rayer. | e „ 
Every Plea in Abatement is either to the Writ or Count; if the Ac- 5 Mod. 13 
tion is brought by Original, then the Plea is Petit judicium de brevi, and faid Argu- 
it muſt conclude in the fame Words; if it is to the Declaration, then it 4. 
mo 3 Petit judicium de billa & narratione, for Billa and Narratio are the 

ame. | | | 


De Naurras 


tione may be now moſt proper, as by Billa 3 be underſtood the Bill in B. K. 


It is ſaid to be the Concluſion of a Plea, and not the Matter of it, Lucas's 

that makes a Plea in Abatement; fo that ſhould a Man plead a Plea, 13. 

that for the Matter of it might have been pleaded in Bar, and concludes 

Petit quod breve caſſetur, it would be but a Plea in Abatement, and the Judg- 

ment would be no other than a Reſpondeas x of ; fo vice verſa a Plea in 

Abatement, pleaded in Form of a Plea in Bar, would be a Plea in Bar, . 

though an ill one. | | | - | 
If a Dilatory Plea be pleaded, and the Plaintiff take Iſſue upon it, he may « M11 +. 

conclude with a Petit 1 & damna, becauſe there Fay „ 

ſhall be; but if a Dilatory Plea be pleaded, which che Plaintiff does not | 

deny, but confeſſes and avoids, he muft conclude in Maintenance of his 

wg Fe if _ NO plead an Attainder in Diſability of the Plaine 

| till, and he pleads a Pardon, he muſt not conclude with a Petit judicium 

& (a) damna, but in Maintenance of his Writ. 2 by 5. 


— 


17, {/- - "PLEAS «dv FELKADENS. 
3 Lev. 120. Tf there are four Defendants, and after ſeveral Continuances three of 
them plead the Death of one of them in Abatement, viz. Petunt judicium 
de breui & quod breve illud cafſetur ; this is ill in its Concluſion, and ſhould 

have been Petunt judicium fi Curia ulterius procedere vult. ; | 


Mod. 30. pl. Where the Matter of Abatement appears on the Face of the Record, 
| the Plea ſhall begin and end with a Petit judicium de brevi ; but where 


% 


39. ; 
the Matter is dehors, the Defendant ſhall only end his Plea with a Peiit 
Page 51 185 13. Pleas in Abatement how reſtrained. | 


As Pleas in Abatement enter not into the Merits of the Cauſe, but 
are merely dilatory, the Law has laid the following Reſtrictions on 
them: N N „ 15 5 
1. By the Statute 4 £7 5 Anne, cap. 16. for Amendment of the Law, 
no dilatory Flea is to be received, unleſs an Oath, and probable Cauſe 
| ſhewn to the Court. 5 
Hetl. 126. 2. No plea in Abatement ſhall be received after a Reſpondeas Oufter ; 
+ Sand: 40, for then would they be pleaded in infinitum. 1 
3 | 3. They are to be pleaded before Imparlance. 
+ +0008 4. When Iſſue is joined on them, if found againſt the Defendant it ſhall 
. be 1 wy | 0 
ing Diviſion 
Salk, 2. pl. 5 


5. Nothing ſhall be pleaded in Abatement of a Sci. Fa. upon a Judg 
ment that was pleadable in the original Action; for it would be un- 
reaſonable he ſhould diſable the Plaintiff from having Execution, ſince he 

; admitted him able to have his Judgment. | 8 
Oro. Jac. 82 6. Though a Plea in Bar, being certain to a common Intent, is good, 
every dilatory Plea or in Abatement muſt be good to every Intent. 
Hob. 250, 7. The Defendant ſhall not plead in Abatement two Outlawrjes, or 


Carth. 8, 9. two Excommunications ; Duplicity being a Fault in Abatement ag well as 


in Bar. | ; 
ES 8. A Plea in Abatement muſt be put in within four Days after the Re- 
1181. turn of the Writ; becauſe the Perſon coming in by the Proceſs of the 


Hob. 19. Court ought not to have Time to delay the Plaintiff. 
$ Unleſs re- 5 | 
tutnable the laſt Day of the Term, and then within the firſt four Days in the next Term. 


Carth. 363. 9. In Pleas in Abatement, which relate to the Perſon, there is no Ne- 
Salk. + pl. ceſſity of laying a Venue, all ſuch Pleas being to be tried where the Action 
2 Ld.Raym laid. ö ; „„ 


MW, 97. 14 Of the Judgment on a Plea in Abatement, and how far pe- 
2 9 : ' remptory. = 9 8 | 


| Yelv, 112. The Judgment for the Defendant on a Flea in Abatement is uod breve 
Vent. 22. or Narratio caſſetur, and for the Plaintiff a Reſpondeas Oufter|| ; but if Ii. 
2 Show. 42, ſue be joined on a Plea in Abatement, and it be found for the Plaintiff, it 

pl. x ws ſhall be (a) peremptory againſt the Defendant, and the Judgment ſhall be 
| 1 Nuod recuperet ; becauſe the Defendant chuſing to put the whole Weight of 
on Indict. Þis Cauſe upon this Iſſue, when he might have had a Plea in Chief, is an 

ments for Admittance that he had no other Defence, | 


capital Of- | 
fences. 2 Hawk. P. C. 334. 9 

+4 4 if the Plaintiff has demurred, 
 Alfo 


Alfo 


\ 


— 
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if the Defendant (a) demurs in Abatement, the Court will give _ 
_ aa becauſe there can be no Demurrer in Abatement 3 for if 3 220. 
the Matter of Abatement be dehors, it muſt be pleaded ; if intrinfic,-the 5 Mod 198. 
Court will take notice of it ex officio. 1 8 „ Hs (s) 3 
Demurrer 


in Abatement to an Inditment for a Capital Offence or Appeal of Death ſhall not conclude the 
Farty, but he ſhall ha. Leave to anſwer over to the Offence, 2 Hawk, P. C. 334. 


If there be two Defendants, and hay plead . two ſeveral Pleas in Hob. 250. 
Abatement, and there be Iſſue to one, and Demurrer to the other, if the 
* Tſſue be found for the Defendant the Court will not proceed on the De- Page 52 


murrer ; & fic vice verſa ; for in both Caſes, the Writ being once abated, 
| it would be impertinent to judge whether it ought to abate on the others 


Pleas. | | | | 1 | 
If on a Plea in Abatement a Reſpondeas Oufter is awarded, and after- Carth. 447. 


| wards the Defendant pleads in Chief, and there is a Verdict for the Plain- 5 Mod.399. 


tiff; yet if the Plea in Abatement does not appear to have been entered egg 
on the Nifi prius Record, Judgment will be arreſted ; for it being en- 
tered on the Plea Roll (which was in Court) it. muſt be mentioned in the 
Njf prius Roll, otherwiſe it does not appear that it was a Verdict in the 
ſame Cauſe. „ f 


15. Foreign Plea. _ | i 
A (5) Foreign Plea is when the Defendant pleads. ſuch Plea as car 2 Lil. Reg. 


| ries the Cauſe out of the County that it is laid in, by ſhewing that the 299. 


: : : : 3 N Carth. - 
Matter alledged is not as to it's rial within the Juriſdiction of that (% Maſt be 
Court. | | ; ingroſled on 

Parchment, and ſigned by Counſel, 2 Lil. Reg. 299. 


As this Plea is merely dilatory, and ouſts the Court of its Juriſdiction, Lit. Rep. 


i hath been held, even before the ſtatute of 4 7 5 Anne, c. 16. that it 236. | 
_ muſt be on Oath, and (c) before Imparlance; and if the Defendant refuſes Style 2255 


to make Oath + of the Truth of his Plea, the Plaintiff may ſign Judgment 24 97. 


| as upon a Nibil dicit. 5 (e) Vent. 


| . 4 180. 
He muſt ſwear the Plea is true in Subſtarice and Matter of Fact.— To ſ.y it is a true Plea may _ 


be evaſive, and will not do. Fort. 341. Stra. 705. 


If a Defendant in a Corporation Court pleads a foreign Plea, which Hetl. 126. 


is collateral, as in Debt upon a Bond, if he pleads a Releaſe made in @ Lit. Rep. 


Place out of the Juriſdiction of the Court, it need not be received without Fes Sap 
Oath ; but if in Covenant or Debt for Money to be paid at another Place 
he pleads Payment accordingly, or Covenants performed in the Place 
limited, which was out of their Juriſdiction, it ought to be received with- 
out Oath, ; . 1 8 

If there be a Cauſe removed from Canterbury into B. R. by Habeas paſch. 
Corpus, and the Plaintiff declares here upon 3 Demiſe in London of a Car, 2. in 
Houſe in Canterbury ; if the Defendant pleads an Entry and Oufter in Can- B. © 


= - 
Browne — 


terbury, ſo that this cannot be tried here; this is not a Foreign Plea, becauſe Mod. 118. 


it ariſes naturally upon the Caſe ; ſo if Matter ariſe within two Counties, 8. C. 
and the Plainti lays it in one, 'tis not a Foreign Plea for the Defendant 
to plead any Matter in the other. ; „ 

In real Actions in (d) London if a (e) Foreign Plea be pleaded, it ſhall 3 H. 4. 12. 

; dun ä 

Foreign Pleas in Wale: ſhall be tried, vide the Statute 34 & 35 H. 8. c. 26, le) T 14 * within 
the Equity of the Statute of Glouc, e. 12, which vide expounded 2 Inſt, 324-5, which extends tg. 
real Actions only wherein Voucher lies, and not to perſon al, 2 Leon. 37, 9 
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bde ſent into the Common Pleas to be tried ; but otherwiſe it is in Perſonal 

A dions. eee e ee „ 
Antient Demeſne, and all Pleas of Privilege 5, are Pleas to the Juriſ- 


7 LY dition ; but they are not foreign, and therefore they are to be received 


Defendant without an Oath. Ro 
is privileged | | lis „ CV 
as an Officer of a Court, ec. requires an Oath. Forteſcue zar. 


Stile 223. | If a perſon be ſued 0 an Inferior Court on an Obligation conditioned 


D. to pay Money ont of the Juriſdiction of ſuch Court, and the Defendant 


* pleads Payment according to the Condition; this is not fach a Foreign Plea 
as need be on Oath. 1 | 
Jo if in Covenant brought in Zondon for Payment of a certain Sum of 


Sid. 234, 8. 
Collins v. 


Salton? but plead to it in ſuch Place as he has laid it; and had the Matter been local, 


31 Mod. then it would have amounted to a foreign Plea, which muft have been put 
; in on Oath. f | | | 
Viet. 386; BW where a Prohibition was prayed for to the Court of the Comprer in 
St. Aubin v. Wood:Fireet, London, to an Action of Debt there commenced, for that 
Cox the Defendant, had pleaded before any Imparlance, that the Cauſe of 

Action did ariſe at a Place out of their Juriſdiction, and offered to have 
ſworn his Plea, and they refuſed to accept this Plea z and upon this Mat- 
a) For this ter 2 Prohibition was granted; for (a) inferior Courts have not Copni- 
wide Title Zance of tranſitory Things which ariſe in Places out of their JuriſdiQion ; 
Oourts, Let- but then it is not ſufficient to ſurmiſe ſuch Matter for a Prohibition; 
ter (O). but a Plea to that Effect muſt be tendered in the inferior Court, and that 
before Imparlance, and it muſt be on Oath, and then, if refuſed, a Pro- 
1 6 5 ſhall be granted, or upon ſuch Refuſal a Bill of Exceptions may 
e made. . ; | A 

„ e Debt brought in B. R. the Plaintiff laid the Viſue in ſuch a Place 
„ Mod. 335 within the County Palatine of Chefer, which County was alſo in the Mar- 
S.C. gin of the Declaration; the Defendant without Imparling pleaded by At- 
e Y- torney, that he is, and at the Time of the Action brought was, reſident at 
P”” he 40 Place within the ſaid County; and ſo prayed Judgment, if the 
Court of B. R. ought to hold Plea of this Matter. The Plaintiff taking 
this to be a foreign Plea rejected it, as not being on Oath, and ſigned 
Judgment: But per Holt C. J. a foreign Plea is where the Action is car- 
ried out of the County where it is laid, which in this Caſe was not done; 
fo that this is only a Plea to the Juriſdiction of the Court, which is never 

{worn ; ſo the Judgment was ſet aſide. 


ones. 146 Ia Debt brought in London, -a Prohibition was moved for, and ruled 
__ % niſi, upon Suggeſtion, that the Defendant had tendered for Plea below, 


that the Cauſe did ariſe out of their Juriſdiction, and offered to make 
Oath of the Truth of his Plea ; and it was ſhewn, that he tendered his 

| Plea after the Court was up; whereas it ſhould be in propria . e 
andi in Court ; and though an Afidavit was offered in B. R. of the Truth 

of his Plea z and one Turner's Caſe was quoted, where a Prohibition had 

been granted upon ſuch an Affidavit here above without Oath of it 

below; yet per Powel, Gould, and Powwisr, abſente Holt, the Rule was 
diſcharged ; for in all Pleas that ouſt a Court of Juriſdiction, whether 

06 or ſuperior, there muſt be Oath in that very Court of the Truth of 

Peer Willi- If one be ſued in an inferior Court for a Matter out of the Juriſ⸗- 
ams 476. diction, the Defendant may either have a Prohibition from one of the 
pl. 135. | | 26 Common 
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ommon Law Courts of Weſtmin/ter Hall; or in regard this may hap- 

en in a Vacation, when only the Chancery is open, he may move that 

ourt for « Prohibition; but then it muſt appear by Oath made, chat 

e Fact did ariſe out of the Juriſdiction, and that the Defendant ten- 

red a foreign Plea before Imparlance, which was refuſed 3 and if 2 

WD. ohibition has been granted out of Chancery provide, and without 

deſe Circumſtances attending it, the Cour* will grant a Superſedeas 

zereto. hy | 

| If it appear on the Face of the Declaration, that the Matter is out of the peer wil- 
tiſdicion of the Court, then a Prohibition will be granted without Oath liams 477. 

having tendered the foreign Plea ; and in theſe Caſes Equity 4mitates : 

e (a) Common Law. 5 | (a) In a 

1 | e ef | Motion for 

> ohibition to an Eccleſiaſtical Court, as to more than appears on the Face of the Libel, there 

a be an Affidavit of the Fe of the Suggeſtion, 2 Salk. 549. pl. 8. | | 


oa a Rule to ſhew Cauſe why an Attachment ſhould not be granted Page 54 
iiſt the Mayor of Marlborough, for refuſing to accept the Defen- Hill 12 G. a 
eres Plea in his Court, it was held not to be ſufficient for a Defen- * * 
nt in a Court below to bring his Plea into Court, and offer to make eee 
ath of the Truth of it; but that he muſt tender his Plea with an 
avit annexed of the Truth thereof, and that this muſt be done before 

Sc cneral lmparlance ; but that he might have prayed a ſpecial Imparlance, 

chen have come to the next Court and pleaded : It was alſo held, that 

proper Way of proceeding was not by Attachment, but that a Prohi- 

on ſhould have been moved for; and ſo the Rule for an Attachment 


diſcharged. | 


Wh co) ©f Pleas in Bar and in Chief: And 


herein, 


* | 

r- | 1. Of the General Iſſue, and how formed. 

t- | 7 1 5 a : 

at SSUE is thus defined by my Lord Cole, a ſingle, certain and material Co. It. 126 
ne Point iſſuing out of the Allegations and Pleas of the Plaintiff and De- 

adant, conſiſting regularly of an Affirmative and Negative, to be tried 

8 | gative 

ed twelve Men; and is either General or Special. 


The General Iſſues were contrived in ſuch Words as were moſt proper 

deny the whole Fact in the Declaration; as in a Charge of Treſpaſs, 

General Iſſue is (5) Not guilty, in Debt that he owes nothing; (c) if (3) That 
Action is grounded on a Specialty, Non eff fadum, or that it is Not his Net guilty 


ed bed; for the Debt being grounded on a Specialty, he admits the Debt, is ® 800d _ 
W, leſs he denies the Deed ; for the Seal continuing, it muſt be diſſolved 3 
ke ligamine quo ligatur. | | 5 | \ fance what- 
6 ſoever. 


v. Eliz. 257. 3 Mod. 324. Skin. 280. (e) Cto. Jac, 377, 831, to an uſurious Bond or She- 
W's Bond Nor of faftum cannot be pleaded, but mult be avoided by ſpecial Pleadi 
3 — e ple ws 5 e avoide | y ſpe 8 ing. Hob. 72. 5 


An Iſſue being taken generally i to the Count, and not to the Co; Lit. 126 
rit; as in Account, the Writ chargeth him generally to be his Re- *- 


er Iver, the Count chargeth him ſpecially to be his Receiver by the Hands 
of 7. The Defendant pleadeth, that he was never his Receiver in Man- 
11 | 

the 


* 
7 * 


— 7. 


ner and Form, c. this ſhall refer to the Count, ſo as he cannot be 
charged but by the Receipt of the Hands of 7. 5 

Co. Lit. 126 An iſſue ſhall not be taken on a Negative pregnant. which implieth 

2. another ſufficient Matter; but upon that which is ſingle and ſimple, 3 

| | Ne dona pas per le fait implies a Gift by Parol, and therefore the If 

muſt be Ne dona pas modo & forma. | | HTO 

Co. Lit. 126. Some Iſſues be good upon Matter affirmative and negative, albeit the 

Affirmative and Negative be not in preciſe Words; as in Debt for Ren ³ 

„upon a Leaſe for Years, the Defendant pleads, that the Plaintiff ha 

nothing at the Time of the Leaſe made; the Plaintiff replieth, chat h 

Was ſeiſed in Fee, Cc. this is a good Ifſue. | Ip 


% 


— 


Co. Lit 126. Where the Iſſue is joined of the Part of the Defendant, rhe Entry i; Wl 
„ Et de hoc ponit ſe aber Patriam ; but if it be of the Part of the Plaintif 
33 H. 6. 21. the Entry is Et hoc petit quod inquiratur per Patriam. | ; 33 
Co: Lit. 126 l here be ſome negative Pleas which be Iſſues of themſelves, where. 
a. unto the Demandant or plaintiff cannot (a) reply, no more than to: 
: General Iſſue, which is Et prædidtus A. ſimiliter; as it the Tenant 
page 55 do vouch, and the Demandant counterplead, that the Vouchee or a 
| of his Anceftors had any Thing, c whereof he might make a Fedf. 


(«) The ment, he ſhall conclude, Ez hoc petit quod inqui ; 
S5 quod inquiratur per patriam & pri. 
verry * difus tenens fimiliter ; ſo in a Fine pleaded by the Tenant, Ec. the D: 


would be mandant may fay, 2uod partes fints nibil habuerunt, and Hoc petit qul 
inconveni inguir” & predia' tenens ſimiliter; and ſo in a Writ of Dower the Tenat 
ent ie 80.9” pleads, Unques ſeiſe que dower, he ſhall conclude, Et de hoc ponit ſe ſup 


to a Repli- l f ad arg 
cation, 54 patriam & predif? petens ſimiliter. 
cauic to le 5 8 : | 
ply generally would leave it too large and compre ber ſive, and to reply any particular Kind d 
Eſt te would be too nari-w, and conſequently immaterial, Will, Rep. 259. 


in Every Iſſue conſiſts of an (5) Affirmative and Negative; and an If 
Sand. 338. being once well tendered muſt be accepted, and cloſes the Pleadings, 
1139. * 86 (5) A Diſtinction was thus l by Counſel, viz, that where an Afﬀirn Wl 
tive came atter a Negative, there Iſſue 1 not to be joined, but ought to be left on the othe 
Side; but where the Affirmative was fult and the Negative came after, there it ought tob 
joined. But Holt, Ch. J. ſaid he had never heard of this Diſtinction, and therefore gave but litt 


o 


Re; ard to it. Carth. 88. 


Cro. Eli. In an Audita querela, to avoid the Execution of a Recognizance, th 
254, Plaintiff ſets forth, that it was defeazanced upon Payment of divers Sum 
Huſb \ 2 D : d h h p . { 
Phillizs, of Money at certain Days, and that he was at the Place appointed ar 
tendered the Money, and that the Defendant was not there to receive it; 
00 A Pro- the Defendant pleaded (c) Frotęſtando, that the Plaintiff was not there u 
teſtation pay it; and that he was there ready to receive it, al/que hoc, that th 
availethnct Plaintiff was ready to pay it; which being ſpecially demurred to, the 
8 Court held the Plea Naught; and that there being an expreſs Affirn 
it if the 1b. tire and Negative, there ſhould have been no Traverſe ; for ſo. they my 
ſue be found traverſe one upon another ad infinitum, | 
azainſt him; 5 | 
and therefole, if the Iſſue be found for a Villein, he is infranchiſed for ever; and,yet in font 
ſpecial Caſes, albeit the Iſſue be found 1 him that maketh the Prote ſtat ion, vet be ſbal 
take Benefit of his Proteſtation; as if a Man enteretd into warianty, and taketh by Proteſtatid 
the Value of the Land, albcit the Plea be found againſt him, yet the Proteſtation ſhall fers 
him for the Value. Co. Lit, 140. a. | | : 


Lucas's The Reaſon of joining Iſſue is, that the Party may come prepared 
my. „defend one ſingle Point ; which holds in all Caſes, except in Barrat!j 
Title Ber. and even by that Notice muſt be given of the Point the Proſecutor intend 
ratry. to proceed on. | 
dv n an Action of falſe Impriſonment, the Defendant juſtifies by Ford 
Keb. 125, Of a Latitat out of B. R. by Force of which he took him; the Plat 
164. | | 8 | : | 75 
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tiff replies, de | VA 
chat this was naught after a. Verdict, and not helped; but the Court 


Joined, and therefore is not helped by the Statute. 9 


\ 


i 


BE EAS AND, PLEADING. N 
that he did it ds injuria ſua propria, &c. It was 


moved, Be- ſiy v. 


held it well after a Verdict; but that upon Demurrer it would be naught : 
as being multifarious, jumbling. Matters of Record and Matters of Fat © 8 
together. „ ie phe a ty „%%% TT 
Aion of Debt was brought upon a Recovery in the Court of Lev. 293. 
Norwich ; the Defendant ſhews, that the Courtis holden by Cuſtom Sid. 302. 
AT + 
vered ſecundem conſueludiuem, c. upon which it was demurred; and Driag v. 
in Defence of rhe Plea it was faid. that it is not the Record that is N.. 
put in Iſſue, but the Cuſtom only, and that may well be traverſed; . | 
for which were cited Hob. 244. Futt. 20. 1 R. 3. 9. But the whole 
Cowt held the Plea pregnant and inſufficient; for he has made the 
Day Parcel of the Iſſue, which he ought not to have done, but have 
ſaid only (a) Modo & forma; and they held clearly, that the Cũſtom * ta * Page 56 
hold Courts might well have been traverſed, if that Point had been ſingly | 
brought into Iſſue; but here Matter of Record is mixed with Matter o 
Fact, which is ill on a 
given for the Plaintiff, 


— 


3 FP Where 
general ne and therefore Judgment was | 1, & fer. 


ma ate of 
the Sub- N 


ſtance of the Iſſue, and where but Words of Form, this Diverſity is to be obſerved ; where the 


Iſſue taken goth to the Point of the Writ or Action, theie modo & forma are but Words of Form; 

but otherwiſe it is where a collateral Point in Pleading is traverſed ; as if a Feoffment be alledged” 
by two, and this is tiaverſed mode && forme, and it is found the Feotfment of one, there modo & fornta 

is material: ſo if a Feotfmer:t be pleated by Deed, and it is traverſed, abſque hoe, quod feeffavit 
modo & forma, upon this collateral Iſſue modo Y forma are to eflential, that à Jury cannot 2 

Feollgient without Decd. Co. Lit. 281. b. N 1 TY N : | 


2. Immaterial and informal Iſſues, and where aided. 


Here the general Rule is, that where the Iſſue is immaterial, a Verdict ide Title 
will not aid it; but where it is only informal, it is helped. . . Amendment 
An immaterial Iſſue is, where what is immaterially alledged by the Carth, 351. 
Pleadings is not traverſed, but an Iſſue taken on ſuch a Point as will Lev. 32. 
not determine the Merits of the Cauſe; an informal Iſſue is, where it is 2 Mod. 137, 
not traverſed in a right Manner. | | | | 
A Verdict cannot help an imwaterial Iſſue, becauſe what is alledged Cro, Eliz. 
in the Pleadings is not put in Iſſue; or if it be, it is not decifiye-227+ 


between the Parties, and ſo the Verdict is no good Foundation for 8 


the Judgment; and if what is material in the Headings be not put in 2 Rol. Rep. 


Iſſue, it is not made neceſſary to be proved on that Trial; but if it be 117. 
not deciſive, then what is neceſſary to be proved on the Trial will not in Co. Jace 


all Caſes be a Foundation for the Judgment; for the Courts in theſe 880. 


Caſes are Judges on what Point they ought to go to Iſſue, ſo as to be a 
legal Charge by the Plaintiff, or Diſcharge by the Defendant; ſince it is 
the Province of the Judges to ſettle the Matter of Law, and the Jury the . 


Matter of Fact. 


” If the Plaintiff declares upon a Promiſe to find the Plaintiff, his'; Leon. 66. 
Wife and two Servants, with Meat and Drink for three Years, upon Kirbee v. 
Requeſt ; and the . that he promiſed to fiad the Plaintiff 28 | 

and his Wife with Meat, c. ab/que hoc, that he promiſed to find, Sc. 8. C. 1 
for two Servants, c. and the Plaintiff 


5 lies, that he did promiſe to Godb. 56. 
find, Cc. for three Years next following, 


hoc petit, Ic. and thereupon 8. C. cited. 


2 Verdict is found for the Plaintiff; yet he ſhall not have Judgment; 


for the Promiſe in the Replication is not the ſame with that in the De- 
claration, which was traverſed by the Defendant ; and fo there is no Iſſue 


$ If the Fat 
> 7 was as 
pleaded by the Defendant, the ggneral Iſſue would have been the proper Plea, and the modo & 
forma would have been material. es | | 2 
Vor, IV. : : | F. If | 


| before other Perſons, ab/que hor, that the Plaintiff ſuch a Day reco- 1 Wh: 


| — Y- predict 100ʃ. guat folviſſe debuit ſecundum formam 


27 + wo they meet not, and there is no Iſſue 


ſo the Ver- the Defendant ; ſhe ſhall have Judgment; for the 


| of Jæofails. 


9439 


I The Poſition in this Paragraph is tos general. There are many Caſes where the general Re- 


1 


mm 


5 * 
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condilio. 

wiy.  nis; and the Plaintiff replies, Quod non ſolvit predi#? 1ogl. Cc. and x 
6": Verdi js found: pod now:(olvit the ſald 1050. yet the Plaintiff ſhall not 
93 have Judgment; for predi# 1col. ſhall not be intended the 105/. and fo 


Ik is a Sci. Fa. upon a Judgment agaiaft the Adminiſtratrix of I. C. 


* 


2 the Defendant pleads, that the faid J. S. made B. within Age his Exe- 
93, 02/076, cator, and that Adminiſtration durante minore etate of the fad F. was 
judged by committed to the Defendant, and that ſuch a Day the ſaid B. attained 
three the Age of Seventeen, and then refuſed to be Executor, Oc. and that 
J außer when the ſaid Þ, attained his ſaid Age the Defendant had fully adminiſtered, 
Ks bell Fe. And the Plaintiff replies, that at the Time the ſaid B. came to his 
there was no ſaid Age devaftavit divenſa bona, Cc. and the Defendant rejoins, 2yod 
Ifue, and igſe non devafſavit, Nc and thereupon Iſſue was er and found for 
gicg void and t | Jevaſtation muſt be in- 
3 by tended by the Adminiſtratrix, and tlie Plaintiff ſhall not avoid the Verdict 
the Statute by an Exception to his own Replication. f rr 


- 


Hetl: 35. Lit. Rep. 52. S. C. 


4 Page 57 ln "Treſpaſs the Defendant pleads an Accord between the Plaintiff and 
Rol.Rep.86. J. F. of the one Part, and the Defendant of the other Part; the Plaintiff 
E replies, Quod non habetur talis concordia between the Plaintiff and Defen- 
| dant, qualis the Defendant had alledged ; and on Iflue joined a Verdict for 
the Plaintiff; yet he ſhall not have Judgment ; becauſe the Plaintiff does 
not traverſe the ſame Concord that is ſet out in the Defendant's Bar, but 
puts another Concord in Iſſue, not alledged in the Defendant's Bar, be» 

| tween the Plaintiff and Defendant only, and the Court cannot be certain 

Which is proved on the Trial; and though it may be ſaid in this Caſe, that 

either may bar the Action, yet only one Thing is to be put in Iſſue; and 
il it ſhonld be otherwiſe, there would be no Correſpondence between the 


85 34. But if in Treſpaſs the Defendant pleads a ſpecial Juſtification, and the th 
Cro. Jac. Plaintiff replies de injuria ſua propria abſque tali cauſa, there though the | 
599- S. P. Iſſue is found for the Plaintiff, yet it is wrong after Verdict, becauſe the bh 
e Rep, Iuris ſua ia does no more than affirm the Declaration, and does | D 


47.8. P. ad- Hot toiifeſs or deny the Bar; and therefore the Giſt of the Bar is not 
judged, put in Iſſue at all, but rather ſtands by the Replication ſince the Cauſe is 


40. 8. P. dant committed the Injury, which the Bar being a ſufficient Excuſe WM.” ( 
ered. cannot be; but it does not in the leaſt put the Bar in Iſſue + 

c. 5 | 
8. P. find to have been 2djudged. b Co, 66. | | 


plication. with the general Traverſe is ſufficient, Math where it is not. Vu 5 Cota, Dig. 89, 113 If in 


ff 


de- 


— 
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If in an Afſumpſit for Wares ſold, the Defendant pleads - quot: Sid. 341-2. 
wh Kaſs an Infant, and the Plaintiff replies Des 2 e. Burton v. 
Naries, & hoe petit guod inquiratur per Fatriam, &fc. and: thereupon e 
ue is joined, and a Verdict found for the Plaintiff; though this Traverſe 
informal, becauſe the Plaintiff ought not to have cloſed the Iflue, but 
| have given the Defendant an Opportunity of rejoining, that there might 
ve been a proper Negative to his Affirmative ;' yet ſince the Mat- 
oc his Replication is put in Iſſue, viz. whether they. were Ne- 
= or not, the Defendant has waved all Objections to the Form, and 
ſuch Waver it appears that he is not any ways injured by not rejoin- 
, and it being found that they were Neceſſaries, the Plaintiff ought to 
vail. - | | f | 
In Debt on a Bond conditioned for the Payment of 60l. on the 25th Co. Jac. 
June, the Defendant pleads Payment on the 2oth of June ſecundum 435. 
mam N effettum conditionis, & ſur ceo Iſſue is joined, and the Verdict Al v. 
ds quod nan ſolvit Gol. at the 20th ; the Plaintiff ſhall not have Judg- Brela. 
ent, for the Iſſue is dehors the Matter of the Condition, and ſo void, 
d it might have been paid the, 25th, though it was not paid the 20th, ſo 
at it does not appear the Condition was broken; but where the Iſſue 
decifive between the Parties, though it be not ſo apt; yet this ſhall be 
red after a Verdict. FEY 2 | 
A in Replevin the Defendant avows that ZEllen_Enderby was ſeiſed in Oro. Jac. 44; 
e, and took Pigott to Huſband, and had Iflue by him Thomas; that Yelv, 54. 
and Thomas granted a Rent-charge for which he diſtrains; the £29 v. 
aintiff replies, that one Fiſder being ſeiſed in Fee gave the- Land to F 
Enderby in Tail, who had Iſſue Ellen, that J. Ender) died and 
en entered, and being ſeiſed in Tail took Pigott to Huſband, and . 
dad Iſſue Thomar, who is dead, who granted, Cc. ab/que hoc, that Ellen * Page 58 
s ſeiſed in Fee; tho' this was an informal Iſſue, for the Plaintiff ought _ 
have traverſed that Thomas the Grantor was ſeiſed in Fee; yet it is a _ 
iſive Iſſue, for it is allowed on both Sides that Thomas was in by De- 
nt from Fllen; and if Ellen was ſeiſed in Fee, Thomas was ſo too, and 
ſequently had good” Right to make the Grant. | : 
If in Debt upon a ſingle Bill the Defendant pleads Payment, without an 5 Co. 43. 
| erg and thereupon Iſſue is joined, and found for the Plaintiff, he bels 
lf have Judgment; for the Payment without an Acquittance is ng lost 602 
a to a ſingle Bill; yet becauſe Iſſue was joined upon an Affirmative and 8. C. A 
gative, and Verdict for the Plaintiff, he ſhall have Judgment ; adjudged Cro. Eliz. 
Won a Writ of Error in Camera Scaccarii, and the firſt Judgment affirmed 455: 8. C. 
Wc ordingly. | N | = | 3 Bull. 301. 
In an Action of Debt, if Not Guilty be pleaded, and there be a Verdict Noy 86. 
the Flaintiff, it ſhall be aided by the Statute ; becauſe being an ill Plea, Co. Elis. 
1 a falſe one, the Flaintiff ought to have his Judgment, both for the 773s 
dneſs of the Plea, and far its Falſhood ; but if the Verdict had been for n. 154. 
e Defendant, yet the Plaintiff ſhould have Judgment; becauſe the De- 
ration is not anſwered by the Flea. | z 
So if in an Aſſumſit the Defendant pleads Not guilty, and thereupon Iſſce Cro. Ellz. 
joined, and found for the Plaintiff, he ſhall have Judgment; though this 470. 
an (a) improper Iſſue in this Action, yet becauſe there is a Diſceit al- ee v. 
Iged, Not guilty is an Anſwer thereto; and it is but an Iſſue mis. joined, (+) Where | 
j ch 13 aided by the Statute. | g 5 ia Debt 
inſt an 


| . 1 
Executor upon the Bond of his Teſtator the Defendant pleaded: Nen eff f:.m, Flard, 453. 


* 


If in Debt againſt A. as Executor of B. the Defendant pleads, that B. Hob. 49. 
d inteſtate, and that Adminiſtration. of his Goods was committed to os fr 
and the Plaintiff replies, that OY the faid Adminiſtration granted Wu. 


divers 


We: 


-PL:EAS:. an -PLEADING.: 
divers Goods, c. came to the Hands of the Defendant, which as Execy 
| tor to the ſaid B. adminiſtravit ſeu aliter ad uſum ſuum proprium difpeſu 
4 e convertit, &c. and thereupon. in the disjunctive Iſſue is joined, a0 
l | found for the Plaintiff, he ſhall have Judgment; for the Point in Iſſue i 
HH 1577 directly found, and fo it is within the Statute ; and this alſo is no impr, 
per Iſſue; for whether it be adminiſtered or converted to his own Uſe, boy 

Wit de as Femme. | 1 „ 

Hob. 113. If in Replevin the Defendant avows for Damage: feaſant, and the Fla 

tiff replies, that he was ſeiſed in Fee of a Meſſuage and certain Land, af 
that 7. S. was ſeiſed of another Meſſuage and Land, and that they tw, 

and all thoſe whoſe Eſtate, Ac. had Common, Oc in the Place where, &. 


and conveys to himſelf the other Meſſuage and Lands for Years, and wh 


1 juſtifies, ©. and the Defendant traverſes the Preſcription, and it is fon [ 
0 for the Plaintiff; though the Prefcription thus confeſſed for ſeveral i 3 
| (If in groſsly faulty, and (a) the Iſſue thereupon confuſed, yet after Verdi&i 1 
Debt upon Was ſaved by the Statute. 15 | | 3 

an Obligati- | : | 5 . 1 8 4 
on the Defendant pleads the Statute of Uſury, gue corrupte agreat” fut, Qc. & god queren: WK 
gte recepit, the Uſury and Iſſue is taken upon both, and found for the Defendant, he ſhall bay TJ 


Judgment ; though this [flue is double, the one Part material and the other not. Moor 574 pl. 700 
If in Debt for Rent the Defendant pleads Nil hub' in Tenementis, and the Plaintiff replies quod (WM 
Bonn IT ſufficientem flatum, Fc. but does not ſhew what in particular, and thereupon [flue is join:!f Yy 
and found for the Plaintiff, he ſhall have jndgment; for though the Iſſue is informal, yet the $uk 
ſtance of the Matter is found, viz, that he had an Eftute, Oc. Glaſi v. Gill, Yelv. 227. Cio. Ja 
312. i wid: 2 Bull, 41. | : hn 


If in an Action of (3) Covenant the Plaintiff aſſigns a Breach, that th: q s 
Defendant was not ſeiſed in Fee, & fic inſregit conventionem ; aui 


Page 59 * the Defendant pleads Non infregit conventionem ; and thereupon Tflue i 
Sid. 289. Joined, and a Verdict for the Plaintiff, he ſhall have Judgment; for thi 
Lev. 183, is but an informal Iſſue. „ | | 

alſinglam n | | 1 : | | 

v. Con. (U] So where the Covenant is to repair, and the Plaintiff aſſigns the Breach, that the D- 
fendant ſuffered the Houſes to be ruinous, fi- nor reparavit, and the Defendant pleads that k 
tid not ſuffor thein to be ruinous. Moor 399. Cro. Eliz. 457. 2 Leon. 116. 


Sid 444. .. In an Action of Aſſault and Battery, the Defendant pleads, that th 

5 57; Plaintiff neglected his Service, per quod moderate caſtigavit; the Plain 

2 Keb. 623, eplies, Quod non moderate caſligavit; and the iſſue was found for Hö 
Plaintiff ; though this be an informal "Traverſe, being rather a Traverſe d 

the Chaſtiſement than of the moderate Manner of doing it, and the right 

© "Traverſe ſhould have been De injuria ſua propria abſque tali cauſa, yt 

after Verdict it is good; becauſe the Jury have aſcertained that he di in 

not beat him moderately. | | 2 | 

If an Iſſue be on a Point that is impoſſible in Subſtance and Nature d 

the Thing, it is not cured by the Verdict; but if it be only impoſſible i 

the Manner and Form of it, a Verdict will cure it; for where the Su Yb 

ſtance is impoſſible, no Verdict can cure it, becauſe it cannot make tha 

true which cannot poſhbly be; but where it is only impoſſible in th! aft 

Manner of it, there the Thing which is poſſible may be found to be « | 

(-) Hob. not, and the Manner which is impoſſible totally rejected; Ce as if u Wa 

112, 113. Action of Aſſault and Battery be brought, and the Defendant juſtifies ul 
conveying to himſelf an Eſtate by Copy of a Parcel of the Manor « Ct 

C. whereof D. is ſeiſed, and that the Plaintiff came upon it, uno 
that he laid his Hands molliter; the Haintiff replied, and conyeyed i 

himſelf an Eſtate by Copy of another Parcel of the Manor, and 

that D. Lord of the Manor, had for himſelf and Tenants a Wi 
over the Defendant's Piece of Land; Iſſue is joined, and Verdict fil fue 
the Plaintiff; this is a void Preſcription, a Copyliolder being original) 

but a Tenant at Will, could not preſcribe at Will, but in the Name d 
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PLEAS awd PLEADING. | 

e Lord, for an Eaſement ; and for an Eaſement out of the Manor he 

puld not preſcribe in the Lord's Name, but muſt lay it by Cuſtom as the 

ex loci; but being laid here by way of Preſcription it is in its own Nature 

id; and the Verdict could not make that which was repugnant to the 

WW: urc of the Thing to be true or falſe, and by Conſequence could not 
ip it. | | 'E ab nf - 

= But in Debt on a Bond conditioned for the Payment of 1000. on 31 Sep- Cio. Car. 78, 
„, and Defendant pleads Payment at the Day, and it is found againſt Jon. 140. 

Wn, the Plaintiff ſhall have Judgment; begauſe the Payment is what N 758. 

material, and the Day is impoſſible and altogether idle and void; Praha Gp 

not being paid before the End of that Month the Obligation is 7egon, 

ſolute. | : | : - 

If in Treſpaſs Iſſue is taken, that the Prebend af 4. and all his Pre- Hob. 117. 

ceſſors, fc. had uſed Time out of Mind to keep a Shepherd, for the Napper v. 

tter keeping together their Sheep feeding in the ſaid Paſture from the'/ Mer | 

eep of T. Earl of S. and the Iſſue is found for the Plaintiff accordingly; CT 

___ ugh it is ſenſeleſs and impoſſible that the Sheep of the Prebend, Sc. 

1 127 oe out of Mind could be kept from the Sheep of the Earl of S. being 

5. one Man's Life, yet the Maintiff ſhall have N for the Sub- 

0 (un cc of the Hive is the keeping the Sheep of the Prebend, Cc and the 

1017 er Part is but a Conſequence thereof, that thereby they were kept from 


* 
*. 
8 


. > Sheep of the ſaid Earl. 


at H 7a. the Defendant imparled ; and in Faſter Term 1 Car. the Defen- 3 * 


; r pleaded a Judgment upon a Bond dated anne guinto Regis nunc, 
fue ere it ſhould have — Regis Fac. and that he had not Aﬀets ura to 
or tu sfy that Judgment ; and thereupon the Plaintiff joined Iſſue, that the 


Recovery was by Fraud and Covin; and it was found for the Plain, 
_; though it was impoſſible there could be a Bond anno quinto Regis 
the De /, which was not then come, yet the Plaintiff, having a good De- 
that k ation, had Judgment. om | i £7 
Covenant on a Conveyance of Lands, where the Vendor covenants, * Page 60 


— 


nat the he was ſeiſed in Fee, and aſſigns a Breach, that he was not ſeiſed in Lev. 183. 
aint: and ſo had not performed his Covenant; the Defendant pleads that ny 
10, 


for tht had not broken his Covenant; and on the Iſſue fo . a Verdict was 47.8. G. 


verle d the Plaintiff; And it was moved in Arreft of Judgment, that this Irin. 18. 
e right not any Iſſue, it conſiſting only of two Negatives, viz. that he Car. 2. be- 


iſa, ye not ſeiſed in Fee, and ſo had not performed his Covenant on the Lv ,. 


he di itiff's Part, and that he had not broken his Covenant on the Defen- 5 
t's Part; alſo that the Pleading is too general, for that he ought to 

ture d wer particularly in Covenant to the Breach aſſigned; and it was faid, 

ſſible u though in Actions founded upon Fort the Declaration, being ſpecial, 

de S be anſwered generally, yet in Actions founded on a Contract a ſpe- 

ke tha Declaration muſt be anſwered ſpecially. The Court at firſt doubted, 

20 afterwards gave Judgment for the Vtaintiff; for it is an Iſſue, though 

3» be d mmentative and informal; for if he had not broken his Covenant 

as if u was ſeiſed in Fee, and if he was not ſeiſed in Fee, he had broken 

tifies e Covenant; that it is not wholly immaterial, and informal Iſſues 

anor d cured by 32 I. 8. c. 30. after Verdict, though immaterial ones 

it, ul ot. | „ = 

eyed io ; | 

or, ans ME font f 3 883 5 | 

a Wy pecial Pleas ; and therein of Pleas amounting to the General 

dig fl ue, and of Matters which may be pleaded or given in Evidence. 

riginall | | . 

5 a he Defendants is at Liberty to plead the General Iſſue, or trayerſe 

terial Point of the Declaration; but (a) he cannot plead a Plea () Pleadi 


that that 3 
mays 7 


In Debt upon a Bond againſt an Adminiftrator brought in Hilf. Term. Oro. Car, a5. 
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PLEAS aw PLEADING. 
that amounts to the General Iſſue; for Pleas which amount to the Generi 
al ifſve is Iſſue are only Facts on which the Iſſue may be turned in Evidence, ani 
not to be al- therefore are not Iſſues of Fact, to be referred to the Court, but Matter 
lowed; and of Evidence to be determined by a Jury, and conſequently not good Plex: 
when ſuch FER | 7 : . ws 
Pleais becauſe they draw to the Examination of the Court what is proper to be 
pleaded, it determined by a Jury. | | | 
8 EI . : ; 5 ? bs r E 
Cauſe of a Tpecial Demurrer ſince 27 Eliz. c. 5. and before it, of a general one. 10 Co. gs. a. Ti, 
Reaſon of preſſing the General Iſſue is not for Inſufficiency of the Pea, but not to make long Recon! 
when there is no' Occaſion. Hob. 1275. A Plea which amounts to the General iſſue is only Matꝰi 
of Form, Rol, Rep. 112-3. and therefore mult be ſpecially ſhewn as Cauſe of Demurrer. Cro. Car. ic 


3 Mod. 166. Where the Defence conſiſts in Matters of Law, there the Defend 
may plead ſpecially ; but where it is purely Fact, the General Iſſue mii 
be pleaded; and in all Actions the Defendant may ſhew any Matter to teh 
Court why the Action does not lie and this being Matter of Law i 
proper to be ſhewn to the Court, and not to the Jury; for being Queſ 
ons of Law, the Judges are to determine whether they diſcharge or by 
the Plaintiff's Action; but ſuch Bars or Matters produced by the Defa 
dant may be traverſed by the Plaintiff, whether they are true or not, wh 
ſubſequently draws them to the Examination of a Jury.  _ 
Mod. 262. Whatever therefore makes the Fact complained of to be lawkili 
2 Salk, 580. Matter of Juſtification, and to be ſhewn to the Court; becauſe the Cou 
pl. r. are ee how far the Fact, if done, was lawfully done; and therefor 
Not guilty in Treſpaſs the Defendant cannot ſhew a Licence to pron 
there was no Treſpaſs ; becauſe though the Licence makes it no "Treſ 
yet he ſhews that Licence to an improper Juriſdiction, viz. to the | 
who are not proper Judges of the Law. | 5 
So if the Defendant ſhews a Releaſe of a Debt to a Jury, it is! 
' Evidence; becauſe, though the Releaſe makes it to be no Debt, k 
page 61 * fhews it to an improper Juriſdiction; but though a Man muſt ſhew 3 
 _ Matters to the Cour: that confirm the Fact complained of, and diſchay 
it, yet where any Thing goes in Denial of the Fact, there it muſt i 
given in Evidence on the General Ifſue ; becauſe whatever denies tþ 
Cauſe of Complaint is Matter proper to be exhibited to the Jury, wi 
are Judges whether the Fact was, or not; and therefore Actions of Tr 


ver and Aſumpſit, which are modern Inventions to get rid of the La fc 
Wager, which lay in the antient Action of Debt and Detinue, were | hi 
formed, that almoſt every Thing may be given in Evidence. (on the G m 
neral Iſſue..) | | . 
Vl. Title As in Trover the Plaintiff declares of the Property of the Goods a it, 
Trover & Chattles, and that they came by finding to the Defendant z w E 
Coverfron: Matters alledged that confeſs Property in the Plaintiff will intitle hi de 
to his Damages, and whatever denies it is on the General Iſſue; mi 
therefore levying by Diſtreſs, releaſes, and the like, which were an 
ently in this Action, are now given in Evidence; becauſe they diſaf 
| the Property of the Plaintiff on which his Action is founded. _ 
Fid: Title 80 in Afumpſit the Action is formed on a Contract, and the Treſ II. 
to the Plaintiff is the Non- performance of it; and though the Iſſue 


AJumpfit. ; 
hs Non Aſſumpſit inſtead of the old Iſſue Not ilty, yet on this Iflue ei 
| Thing may be given in Evidence which diſaffirms the Contract, for ue 
goes to the Gift of the Action; ſince if there be no Contract to be 5 
formed at the Commencement of the Action, there can be no Treip 
for the Non performance of it: And therefore a Releaſe goes to the b 
of this Action; for it ſhews there was no Action at the Time this Ali 
was commenced ; for as in Trover be muſt have a Right to the Tu 


PLEAS axp PLEADING. 

ſo i { he muſt have a Right to the Thing declared on; therefore | 

mY an. | ooh be ſhews the Contract to be void, as Non-age, or more 

atten Money loſt at Play than the Statute allows, may be given in Evide | 

ea on the General iſſue. i | 3 5 

wk | | But. Matters of Law, which do 1 the. Gift of the Action, Carth. ; 
| but to the Diſcharge of it, even in e new framed Actions, are to Salk..278. _ 

be pleaded, as the Statute of Limitations ; ſo if a lefſer.Sum be paid be- Pl. 


1 
183 


« The | fore the Time; becauſe that is not a Performance which deſtroys the 
cc BS Bring of the Action, but a collateral Agreement that dęſtroys the Pere 
ir. formance of it. 


If Matter be pleaded which amounts to the General Iſſue, yet if there , 1e 41. 


or by 


-ndat 1 be alſo a ſpecial Matter of Juſtification joined in the ſame Plea, the Plea 

> nu is good. „% ik 5 LEN 3 | 
to M To Trover the Defendant pleaded a Sale in a Market overt, and there- Oro. Jac. . 
by juſtified the Converſion ; and ruled that a Nikhil dicit ſhould be entered 165. 

Vell 3 if he did not plead the General Iſſue, for that it amounted to it; and jn 


another a) Caſe in Trover the Defendant pleaded another Plea amount- (e) ro. Jac. 


Defe ing to the General Iſſue; and the Court doubted, whether wy ſhould 319. 
which compel him to plead the General Iſſue, or award a Writ of nquiry ; 4 


but reſolved at laſt to award a Writ of Inquiry. | | 

In an Action on the Caſe of a Commener for digging Pits, the De- sid. 106. 

fendant juſtified that he was Lord of the Soil and dug for Coals, do- 

ing as little Damage as he could, and that he left ſufficient Common; 

and on Demurrer adjydged againft him that it amoynted to the General 

Iſſue. $ FT : J oe Ton So 
„„ ; bes PRE. os 1 tion charged 

him as a Wrong · doer. which he was not, and which was the Tenor of his Plea, and that amouũt- 

ed to the General Iſſue only, _ ER. | | 


In Treſpaſs if the Defendant pleads Property in a Stranger or him- Vent, 245. 

ſelf, it amounts to the General Iſſue; ocherwits in Replevin, in which 8 
Caſe it may be 2 in Bar or Abatement; but where in Treſpaſs pb me 

the Plaintiff declared that the Defendant broke his Cloſe apd took © * 


ies tt Iquedam averia, e. the Defendant pleads the Cattle were his 'own, 
5 and that 7. S. took them from him, and put them in the Plaintiff's 
0 


* Cloſe by his Aﬀent, and that he took them, Cc. and held a good Plea * Page 67 

for the Plaiptiff does not declare that the Property of the Goods is in 
were him; and when the Defendant's Beaſts 

may juſtify Retaking them wherever he b | 

| Where the Matter of the Plea confeſſes the Cauſe of Action but avoids Oro. Eliz. 
it, the Defendant may plead ſpecially, though he might have given it in 871. 

A ng where the Matter of the Plea does not avoid but 82 344, 
eny, as in Aſump/it, the Statute of Gaming may be pleaded, though it 1 8. 

might be given in ene on the General Iſſue. Tn OT RT 4 ops 12 8 


re taken from him by Wrong, he 


nds them. 8 


o 1 


2 Comyns 4. 
Pl. 4. 5 Mod. 175. Carth. 356, Holt, 328, pl. 2. 12 Mod. 96. 


In Treſpaſs for taking his Horſe, the Defendant pleads that the talk. 394. 
{Horſe was the Horſe of . S. and that the Plaintiff took 121 impounded Þ% 2. 
im, and that he the Defendapt topk him by Replevio, c. this amounts +. 
to the General Iſſue, for it does not ſo much as admit a Poſſeſſion in the 
Plaintiff; for the taking and impoundiog gave him no Poſſeſſion, becauſe 
he Horſe was thereby in the Cuſtody of the Law, ſo no Colour of Ac- 
pon left to the Plaingiff 5 z TS Hr 

n Aſumꝑſit the Defendant pleaded Quod ipſe performavit omnia ex parte galt. 10 
ua performand” ; and this pur to 3 rt General Iſſue ; ſed kg 
L forthe Aſumpſit is admitted, ſo that this is but a Diſcharge. 1 


* 


41 PLEAS a PEEADING , 

1 If a Man executes a Deed by /a) Dureſs he cannot plead Non 90 

4 rw pA fafum, for it is his Deed, though. he may avoid it by ſpecial Pleading, 

£ Curiam. Judgment, Si adio, Oc. 5 : ET I 12 T7 

2 Inſt. 483. ! ol ot lng oh | 1 

3 (a) In a Plea of Per m nat the very Manner of it, as whether for Fear of Life, Member, 
or Impriſonment, ought ro be ſpecially laid. Ve Keb. 516. | of b „ 


2 


2 
2 — 


[| Alſo vide Cl. Aſſ. 72. 2 Inſt. 483. But Menace of Battery is not ſufficient to avoid a Deed, 

2 Inſt. 483._——Nor Menace of hurning his Houſes. 2 Inſt. 483.— 01 taking or deſtroying Mo 
Goods; for he way recover Damages for them. 2 Inſt. 483.——To this Plea Plaintiff may reply, 
that it was voluntary, aud not Per winas, Cl. Aſſ. 72. NY 8 5 8 | 


Hob. 72, . Upon an Iſſue Frofavit vel non, the Jury found a Feoffment, but a 
as 0k covinous one, and the Court was of Opinion, that upon this Iſſue a co- 
Heel. vinous Feoffment was a Feoffment, and that if the Party would have 
taken Advantage of the Covin, he ought to have done it by ſpecial 
Pleading; it is there likewiſe ſaid, that a Non eff fafum cannot be pleaded 
( 3\Thoych upon the (5) Statute of Uſury or Sheriffs Bonds, the Reaſon of which 
- e is, that theſe I hings have the Appearances of Feoffments and Bonds, 
xclating to though they want the Validity, „„ 
Sheriffs | | „% Tos dE 
Bonds and uſurious Bonds arg penned in very ſtrong Terms, yet the Bonds are void only as to their 
Efficacy; For in theſe Caſes the Defendant cannot plead Non % fuctum, but mult avoid them by ſie- 
cial Pleading. Dyer 375. b. Cro. Eliz, 915. Hob. 72, 165. a a 1 


9 6 Mod, 218. It is ſaid by my Lord Chief Juſtice Holt, that all the ſpecial Non ef 
al Jaume, in caſe of Eſcrow and Razure, are impertincnt, for thereby 
the Defendant brings all the Proof upon himſelf; whereas if he had 

- pleaded Non eff faftum generally, he would turn the Proof of whatever 

142 gr, Ns is neceſſary to make it his Deed upon the Plaintiff; t i 
to the Caſe ; : = 
of 15 Eſcrow; for it is his Deed, though perhaps delivered to another on Condition ? Indeed in pleac 
ing an £{.row ſome are of Opinion it ſhould conclude, and ſo not bis Deed. Vide poſt 89. 
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Vent. 2. In Debt upon e Leaſe for Years the Defendant may plead Entry into 
| Part, upon which follows Suſpenſion, and it does not amount to the Ge- 
; neral Iſſue, HT 5 
Dyer 121. In every Action on the Caſe for a Miſdemeanor the Defendant may 
Dod. pl. 20 plead generally Not guilty, or traverſe the Point of the Writ, as Ne 
forga pas, Non ejecit, Non rapuit, Non manutenuit, &c. 


22 H. 6. 37. But in Treſpaſs Non depaſeit berbas is no Flea, but he ought to plead 
Vodt.pl.204 Not guilty, the other-being only argumentative, _ | | 
40 E. 3.15. In Dower the 'Tenant pleads, that the Huſband of the Demandant 
Dott.pl.205, was only Tenant for Life, the Kemainder in Tail to his Son; and this 
was held an ill Plea, it amounting to the General Iſſue Ne unques ſeiſe 
= - que dower, „ 1 ä 
Hob. 127. In Debt againſt an Adminiſtrator the Defendant pleads, that the 
3 Inteſtate was indebted to him by Bond Sol. and that Goods to that 
. Wainford. Value & non ultra came to his Hands, which he detains for his Debt; 
4 and on Demurrer it was objected, that it amounted to the General 
Page 63 * Iſſue of Plenement adminiſter; but the better Opinion of the Court 
a ho it Was, that this is no Cauſe of Demurrer, for the Plea is (c) ſufficient ; 
Plea: and ſafer S than pleading the General Iſſue. Noy 106. Winch. 19. Cro. Car. 157. Cio. 
Jac. 105. Leon. 178. Hob. 218. Like Point, & vide Raym. 230. ; 


* . 
8 — J 
; > 1 


"IF. _ 
—_ 


5, <2 if it is ſafer, and if there is any Doubt as to iving ſuch a Retainer bs i Flene 
aiminiſtravit ? We here ſuppoſe the Repreſenttive's Debt to be of a, high a Nature as the Debt 
ſued for, and that᷑ the Defcndant is e al Repreſentatie. 1 8 1 | 


es Lo 
| PLEAS any PLEADING. 

and beſides, it is ſome Matter in Law which hath been allowed always ö 
to be pleaded ſpecially, and not left to a Jury; and the Reaſon ß 
preſſing a General Iſſue is not for Sufficiency of the Plea, but not to 
make long Records when there is no Cauſe, which is Matter of Diſ- 
cretion; and therefore it is to be moved to the Court, and not to be de- 
murred upon. pe 67 „ N 5 . 

In an Action on the Caſe by a Commoner the Plaintiff declared, that à Mod. 274- 
the Defendant had incloſed the Places in which the Plaintiff had a Right N v. 
of Common, and likewiſe had put, his Cattle in thoſe Places, by which 2 
be could not in tam amplo S beneficial modo enjoy the fame; the Defen- 

W cant pleaded; that he put his Cattle in rightfully, and that the Plain- 
tif had Common enough; and on Demurrer it was held, that the 
Plea was the ſame as Not guilty, and therefore amounted to the General 
Tue ; yet the Court likewiſe held, that for that Reaſon alone the Flaintiff 
had no Cauſe of Demurrer; for that the Defendant may well diſcloſe the 
| Matter of Law in Pleading, which is a much cheaper Way than to have a 
| ſpecial Verdict; and that this is on the ſame reaſon of giving Colour; but 
if the Matter by which the Defendant juſtifies be all Matter of Fact, 
| and proper for the Trial of a Jury, then the Defendant ought to plead the 
| Genera] Iſſue. | | e 
In Aſſault and Battery at Maidſtone in Com Kent the Defendant paſch. 29. 
| pleads, that he is poſſeſſed of a Houle in D. and that the Plaintiff with Car. 2. in 


another Woman came to his Door, and the other Woman endeavoured ©: B. on 
c, Vo 


to turn him out of Poſſeſſion, and thruſt him down, and that in his Jorg, 


Fall he threw down the Plaintiff againſt his Will and fell upon her; 
abſque hoc, that he is guilty of a Battery at Maidftone or any other Place 
extra, c. Plaintiff demurs, 1½, (a) Becauſe the Defendant has traverſ- (a) For this 
ed the Place without alledging any ſuch local Juſtification as to make it 5 hey 
material. 2dly, Becauſe the Plea amounts to the General Iſſue. Per Why 
Cur' : '| he Juſtification, if we may call it ſo, is local; but the Plea does 
amount to the General Iſſue; but we are not bound to give Judgment 
for the Plaintiff upon that, though he do aſſign it as Cauſe af Demurrer g 
it is a diſcretionary Thing, and we may allow of a Plea that does 
amount to the General Iſſue ; if it contain any Thing that may breed a 
- Scruple-in the Lay Gents ; and therefore they adviſe the Parties to com- 

pound the Matter. | . e 

An Action on the Caſe was brought upon a Bill of Exchange, to which 5 Mod. 314 
the Defendant pleaded, that after the Acceptance of the Bill he gave a Hafen y 
Bond in Diſcharge thereof; and upon Demurrer to this Plea it was ob- 7 
jected, that it amounted to the General Iflue ; for, the Debt upon the 
Bill being extinguiſhed by the Bond, the Defendant ought to have pleaded 
Non afſumpfit, and to have given the Bond in Evidence; and the Court 
ſcemed to be of that Opinion ; but by Conſent the Defendant pleaded the 
General Iſſue. | t | > "$2 
By the ſtatute of Bankrupts a Liberty of pleading Generally is given to Wil. Rep, 

the Bankrupt, and thereby he may avoid the 3 of pleading Specially. ; 258. 
but then he muſt take upon himſelf the Proof of his Confort to the 
Statute in every particular; or if he thinks fit to plead the Matter ſpecially, 
then he muſt ſet forth every Point; and by it he has, this Advantage 
againſt the Plaintiff, 'that he muſt reply to one Particular only, upon 
Which Iſſue muſt be taken; but where he pleads the Matter ſpecially, 

but does not ſet forth the Whole, Judgment muſt be given againſt him; 
for by the Ae it is to be pleaded as that the whole Mertis may be tried. 1 The sta- 

; : „ | In tute alluded 
to in the Text is 4 Ann, c. 17. which is expired; yet by Stat, 5 Geo, 2. c. 30. a general Plea is 
pen to Bankrupts ſued, i. . That the Cauſe of Action accrued before he hecame a Bankrupt, 
vid the Statute. But in the Caſe of Paris x, Sclifield. E. 2. Geo, 3. 2 Will, 9. tis ſaid 8 


— 


* Page 64. In Treſpaſs for taking three Cows at Bromifter in Dorſet/oire, the De 

; fendant pleaded ſpecially, that the Biſhop of Sarum was 1cued. in Fee af 

Carth. 380. the Hundred of Beamiſter in the Right of his Biſhoprick, and that he and 

5 Mod. 252 4ll his. Anceſtors, Time out of Mind, had a Hundsed: Court of all pat 

Bu. nal Actions under 40s. and of Replevin within the ſaid Hundred from 

three Weeks to three Weeks; and that the Biſhop, and all thoſe whoſe 

Eftates, c. had uſed Time out of Mind by their Steward of the ſaid 

Hundred, upon Complaint made, Qc. to replevy Cattle unjuſtly taken 

at any Place within the ſaid Hundred, and that the Biſhap had demiſed 

the ſaid Hundred unto Carleton Whiteleck, Eſq; for three Lives, by virtue, 

| of which he was ſeiſed, ec. and that the Plaintiff and T. S. took thoſe 

=—_ © Cows, being the Cows of one E. G. at Beomiſter within the ſaid: Hun- 

w dred, and impounded them there, and thereupon the ſaid E. G. complained 

to Henry Samways, Steward of the ſaid Carleton :Whitelock of his Hun- 

dred Court aforeſaid, of the unjuſt taking the ſaid three Cows ; and that 

| thereupon the ſaid Steward made his Frecept to the Bailiff of the ſaid 

1 Hundred, c. to replevy thoſe Cows ; by virtue whereo the Defendants 

. . ook them and delivered them to the ſaid E. G. And on a ſpecial De- 

| murrer to this Plea, for that it amounted. to the General Iflue,. it was ad- 

judged that the Plea, in the Form it was drawn, did amount to the Gene- 

ral Iſſue, for that the Defendants had not admitted by their Plea ſo much 

| as 2 Poſſeſſion of the Cows in the Plaintiff at the Time of the Taking, &. 

| | for they ſay the Cows were then impounded, which is the Cuſtody of the 

— . Lau, and not of the Party, ſo that the Defendants by their Plea had not 

\; __ given any Colour of Action whatſoever to the Plaintiff „ 

© 5 6 If there are three or more Partners, and an Action is brought againſt 

per Bolt 3 4 two of them, andthey plead the Partnerſhip, this amounts. ta the General 
two other Iſſue. Do. "4 | | + | 


udges. | . | i 5 
> The Text is equally erroneovs, as I conceive the Reporter, Cartherv, to. be, no ſach Plea of 
rtnerſhip being pleaded. The Defendants pleaded the General Iſſue of Not guilty ; and 
though in Cartb. it is ſaid that Judgment was given for Plaintiff, yet Sali. and all-the other Re- 
porters of this Caſe, who are nuwerons, expreſsly ſay, Judgment was given for Defendants, by 
reaſon vf albthe Partners not heing made Defendants. It was to be ſure argued that ſuch Matter 
ought to have been pleaded in Abatement, if Defendants meant to take Advantage of ſuch 
Matter; but then it was doubted whether it was pleadable in Abatement, it only amounting to 
the General Iflve. Vid 2 Salk. 440. N. B. This Caſe in Carthero was againſt ſome of the.Qwners 
ofa Ship for Damage to Goods. ls 


Skin. 362. In many Caſes, though a Man plead a Thing which may be given in 
pl. 2 % Evidence, yet this ſnall not amount to a General Iſſue ; as where the Plea 
Per fas. goes by Way of Confeſſion and Avoidance; as in Treſpaſs where the De- 

'  , - Fendant acknowledges the Plaintiff to have a good Cauſe of Action, unleſs 
bk ' For'the Matter which the Defendant has pleaded. in his Plea ; in ſuch Caſe 
ſuch Plea ſhall not amount to a General Iſſue. | 

. 2 Inſt. 316. In an Appeal of Maihem if the Defendant plead Not guilty, he cannot 
S give in Eyidence that it. was Se defendendo, but ought to have pleaded it by 
| Way of Juſtification-in Bar of the Ad ion. , - 8 
3 Leon. 94. In Treſpaſs brought by R. for breaking his Cloſe and beating of - his 

Refs Caſe, Servant, and carrying away his. Goods; upon Not guilty pleaded the 
Jury found this ſpecial Matter, wiz. that Sir F. B. Chancellor of Eng- 

land, was ſeiſed, and leaſell to the Plaintiff and one H. which A. aſſigned 
his Moiety to one C. by whoſe Command the Defendant entered: And it 


| 4 a5 was moved in Arreſt, Cc. that this Tenaney in Common betwixt the 
Mi \ ; \ Plaintiff and him, in .whoſe Right the Defendant juſtifies, could not be 


fluch plea is ill, andd that it ought a 
. plea is ill, and that it ought to alledge that the Bankrupt hath conformed; Wc. or it is bad, ſo 
held on Demurret to ſuch general Plea as above. ö : F ” ; as, 


PLEAS 4 PL. EA DIY WS. 
given in Evidence; ſo it could not be found by Verdict, but ought to have 
deen pleaded ſpecially ; but the whole Court was againſt that, and held, 

it mi iven in Evidence. 5 5 There ute 
that it might be given 1 OE : 5 2 Klan > 
ſes wh Tenant in Common may maintain Treſpaſs againſt another, and where Tenancy 
8 — be pleaded in Bar, nor be an Anſwer on the Trial, too numerous and prolix here 
to ſpecify, therefore vide Co. Lit. 199. b. 20. a,b. N 


In Debt for Rent, if the Leſſor das nothing in the Land, the Leſſee 11. __ 
may plead, that the Leſſor Non demifit, and give in Evidence the other jv por er 


| Rent the 
W Defendant 


may plead Nil debet, and give in Evidence Nil habuit in tenemeniit, per Holt, Ch. J Or on ſuch lea 
may give Eviclion in Evidence. Comb. 238, | 3 + 


? 


+ But if the Leaſe be by Deed indented, both Parties are concluded. Co. Lit. 47, b. 


of Trees in Evidence. | „ 
But if Wafte be aſſigned in Houſes, and the Defendant pleads Nul aa, Oyer 376. 4 
he cannot give in Evidence that the Houſes were repaired before * the pl. 51. | 
Action brought, but ought to have pq it ſpecially ; for having once a Page 65 
committed Waſte he ought to diſcharge himſelf by ſhewing the ſpecial 7 © 
Matter to the Court, which would have been a good Bar. ns 
In an Action brought againft Jacob a Goldſmith, upon a Bill of Ex- Cant. 356. 
change drawn by the Lord Chandos op the ſaid Jacob for 112 Guineas, 5 Mod. 175 
which was aceepted by him, the Defendant pleaded in Bar, that after the * 
29th of September 1664, and before the making that Bill of Exchange 31.4. Raym. 
| iz, on ſuch a Day the ſaid Lord Chandos and the Plaintiff Huſſey 8. 
played together with Dice, at a certain Play, called Hazard, upon Tick Comyn. 4. 
and Credit, without ready Money, and that the Lord Chandos then ad | 
and there at one Time and Meeting loſt to the Plaintiff the fall 212 $i 
Guineas upon Tick, and that for the Security of the Payment of the Holt. 128. | 
| ſaid Guineas loſt as aforeſaid the ſaid Lord -Chqndos, on the Day and pl. a. 
| Year in the Declaration, Ac. made the faid Bill of Exchange, and direct 1 Mod. 9 
ed it to the Defendant, requeſting him to pay, &c. and that the Defendant 71 RX; 
did accept of the ſaid Bll and aſſume upon himſelf, as the Plaintiff had 5 
declared, Quorum premiſſorum prætextu I wigore flatuti in eo caſu etlit- & | 
provis, the ſaid Bill of Exchange ſo by him accepted, and the Ac- 
ceptance thereof, and the. Promiſe of the ſaid Defendant ſo as aforeſaid 
made, devenerunt & ſuerunt & modo: ſunt warua & nullius wigoris in lege &- 
hoc, fc. To which the Plaintiff demurred, and ſhewed for | Cauſe, 
that it amounted to the General Iſſue. Sed per Cur' : The Plea is good, 
both at to the Matter and Form, and that it did not amount to the General 
Iſſue; and 'tis not a Rule, that becauſe ſuch a Matter may be given in 
Evidence, therefore it pught not to be pleaded ſpecially ; for it often. hap- 
pens to be in the Election of the Defendant, either to plead it ſpecially or 
not, as he ſhould be adviſed; as for Inſtance, the pleading a Releaſe, 5 
Coverture or Infancy, in an Aſumgſit is certainly good ; and yet thoſe 
Things might be given in Evidence upon Non Aſumpſit pleaded ; how- 
ever the Defendant ſometimes may not be willing to put ſuch Matters of 
Law to the Judgment of the Jury, or perhaps may deſign to ſave the Coſts 
of a ſpecial Verdict. | e 
In Debt for Rent, upon Nil debet pleaded, the Statute of Limitations galk. 28. 
may be given in Evidence, for the Statute has made it na Debt at the Time pl. 4. 
of the Plea pleaded, the Words of which are in the preſent Tenſe ; But ruled by 
in caſe 8 ung ſit the ſtatute of Limitations cannot be given in Evi- e, 


Hol 
dence, for it ſpeaks of a Time paſt, and relates to the Time of making the Ales. - 


\ 
— 
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. 2 28 ' 1 10 48 . £2097 1 { 5 f 
f 4. Of ſham Pleas, and the conſequence of falſe Pleading 
The Pleading a ſham Plea, or ſuch a one as the Party knows to be falſe, 
is a great Abuſe on the Juſtice of the Court; and ſuch Pleas have not only 


been ſet aſide with Coſts, but the Parties cenſured, and otherwiſe puniſh- 


| ce d according to the Diſcretion of the Court. | 
Sand, 316. If it appears judicially to the Court, on the Defendant's own ſhewing, 
Sith v. that he hath pleaded a falſe Plea, this is a good Cauſe of Demurrer ; as 
Dana. Where the Defendant brought an Indenture into Court, and pleaded that it 
contained no Covenants, and on Inſpection it appeared to contain ſeveral, 
Judgment was given againſt him. 3 185 . 
Sas Perk Heim. 1. (3 Ed 1.) cap 29. which my Lord Coke ſays was made in Affir- 
' mance of the Common Law. | | 
5 If therefore, ſays he, à Serjeant, or an Apprentice of the Law, in 
plwGKẽbeading a Matter of Fact iſſuable for his Client, alledge the ſame to be 
* Page 66 done at a 1own in ſuch a County, where indeed he knoweth there is no 
13 ſuch Town, of Purpoſe to delay Juſtice, et a* enginer la court, this is a 
Deceit within the Statute, and hath been ſo holden. . 
And if the (lient would have the Attorney plead a falſe Plea, he ought 
not to do it, for he\may plead Quod non ſum veraciter informatus & ideo 
nullum reſponſum, and that ſhall be entered in the Roll to ſave him from 
Damages in a Writ of Deceit ; and if an Attorney, ought not wittingly to 


2 Inſt. 215. 


4 


(a) Though plead a falſe Plea, a fortiori (a) a Serjeant or Apprentice ought not to do 


Counſel are the ſame. 
obliged to 55 8 : 73 3 1 1 
be faithful to their Clients, yet not to manage their Cauſes in ſuch a Manner, as Jiſtice ſhould be 
delayed or Truth ſuppreſſed. Vent. 213. per Hale. 1 5 e 

| * 


% 


Oro. joo. 64 In Debt upon an Obligation the Defendant pleaded Non ef fafum, and 


Davis v. afterwards Relita werificatione confeſſed the Action, and the Judgment 
Hen, againſt him was in Miſericordia; and it was moved that it ſhould be Ca- 
+ The Capi- fratur, f becauſe he once denied his Deed, and ſo ought to be fined to the 
SAGA T King; and of this Opinion was Gawdy; but Fenner and Williams held 


— 


is taken otherwiſe, becauſe a Fine is not payable but where he denies his Deed, 


e dae and it is found againſt him upon a falſe Plea, and the Jurors are troubled 


viſion made 


in Lu troubling the Country, and the Falſity of his Plea, he ſhall be fined and 
thereof, by impriſoned; but when it is not found againſt him but he relinquiſhes his 
1 & M. Plea, he ſhall only be amerced, and accordingly the Judgment was af- 
5 | firmed. 7 * 4 : : 


In Dower if the "Fenant pleads Non-tenure for Part, and Detinge - 


ror of Charters for the Reſidue, and theſe Pleas are found againſt the Te- 
"nant, the Demandant ſhall recover Damages for all the Time, from 


the Death of her Huſband, without any Defalcation, for which Rea- | 


ſon the Tenant ought to be careful that he does not plead a falſe Plea. 

Dyer 222. If an Obligation be made to pay Money at a certain Day and Place, 
Doc. pl. 181 Payment before the Day and at another Place is a good Diſcharge; yet 
f: in Pleading, if the Defendant ſays that he paid at the ſame Day and Place, 
according to the Obligation, the Iſſue will be found againſt him unleſs 
the Jury help him, which they are not obliged to do, his Plea not being in 
$ If the Strictneſs true. 9 „„ e 175 e 
Bond is con- ; | | : 


\ 


ditioned to pay en or before, Payment before the Day, 4 ſuch a Daꝝ is gobe. Anon, T. 3 Geo. 


3. 2 Will, 173.—— If Money is payable at or before ſuch a Day, and is paid before, it ſhould be 
pleaded paid at ſuch precedent Day; ard Plaintiff may reply, not paid that Day, nor before, nor 
aſter. Fletcher v. Hennington, P. 33 Geo. 2. 2 Bur. 944. | : : 1 


* 


It hath been holden, that pleading a falſe Plea is within the Statute of 


Foray.” IF — — * 5. 4 * 4 


with the Trial thereof; there, for troubling the King's Courts, and for 
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| bacauſe of his falſe Plea. N 


3 6 6 b +. fat 


la a Formedon if the Tenant pleads Warranty and Aſſets deſcended, Co Lit, 


and the Demandant takes lifae thereon, and the Iiſue is found for the =o pl. 


Demandant that Aﬀets did not deſeend, and thereupon the Demandant $0. 

recovers z in this Caſe, although Aſſets afterwards deſcend, yet the Te- 

nant ſhall never have a Scire Fu on the ſame Judgment; for by his falſe 

Plea he hath loſt the Benefit of the Statute of Gloucgſter, and of the Sta- 

Y donis in this point. f | CEE | 

bane Heir at Ee oils Riens per diſcent, which is found againſt him, rn pl. 

there ſhall be a general Judgment of his Body and other Lands and Goods, % Title 
| : | ; Heir and 


2 


8 e Anceſhor. 
la a Writ of Annuity ageinſt one as Heir to his Anceſtor the Defen- Oro. Car. 
dant pleaded, Non eft fagum patris ſui, and found againſt him ; where. 436. 
upon it was moved that the Execution ought to be awarded of his proper 
Lands, and of his Lands deſcended, becauſe he had pleaded a falſe Plea: 

But per Cur. the Denying the Deed to be his Father's was not a falſe Plea | 
ia his Cognizance ; and although it were falſe, yet being charged in reſpect 1 
of his Anceſtor's Deed, the Land of his Aneeſtor ſhall only be taken in | 
Execution, tor that is the Cauſe of his Charge. I” | 0 


2 
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(ii) Traverſe: And herein, * Page67 
1. The Nature thereof. | OE os 


' Traverſe is the Denial of ſome material Point alledged in the Doct. pl. 
Pleadings, and which, if properly taken, cloſes ę the Iſſue. It may 4" Reg. 
be taken to the Declaration, Bar, Replication, Sc. and therefore, if pro- 586. | 
perly taken to the Declaration, it deſtroys the Plaintiff 's Action; if to Co. Lit. 
Nen it deſtroys what is ſaid in Avoidance of the Action; and if to the 282. Yelv. | 


Flication, what was faid in Avoidance to the Bar. C0 ma 


| | | Caſes it 
does not cloſe, hut only offers the iſſue; and if the Traverſe is material, Iſſue muſt be taken there- 


on by the adverſe Party : A Traverſe, properly fo. called, being by ab/que hoc, or without that, 
that, Fe. and concluding with a fog er ger The Author may here, perhaps, mean a general 
Traverie, or a p. ſitive Denial of the Moſt material Fact alledged or pleaded by the oppoſite Party; 
ka which Cale, the Party to denying, concludes to the Country: But the common Acceptation of 
the Term is, where: Iſſue is cffcred in the above-mentioned Form, the Party concluding with a 
Veriication.—_—Y. B. A general Traverle 2abſque tali cauſa conciudes to the County. 


But for the better Underſtanding the Nature of a Traverſe, 6 we ſhall $ Hur infra 
ia the firſt Place inſert ſome general Rules that have been Jaid down i & 77» 
herein. : N . 7 

And firſt it is laid down, that where a Matter is expreſsly pleaded in 36 H. 6. 15, 
the Affirmative, which is expreſsly denied by the other Party, there a Cro. Elis. 
Traverſe is needleſs ; becauſe in ſuch Caſe a ſufficient Iſſue is joined. 1 "Ba 
ſame Rule. Vent, vot. ſame Rule laid down; and that if 6 otherwiſe. they night tra- 
verſe one upon another in [nfinitum. e : 


As where in Audita Querela, to avoid the Execution of a Recogni- Cro. Eliz. 
zance, the Plaintiff ſets forth that it was defeazanced upon the Pay- 7154-5: 
ment of divers Sums of Money at certain Days, and that he was at the %. v. 
Place appointed, and tendered the Money, and that the Deſendant . 
Was not there to receive it; the Defendant pleaded Proteftando, that + 
the Plaintiff was not there to pay it, and that he was there ready to 
receive it, abſque hoc, that the pkintif was ready to pay it, which being 
ſpecially demurred to, the Court held the Plea naught; and that there 

By = Metis | 8 Fa being 


— 


„ 


# 
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being: an expreſs. Affirmative and Negative, there ſhould have been 10 
8 Traverſe. 5 | e NE HE ts 
= 3s if in an Aſſiſe the Defendant pleads à Feoffment by a Stranger, 
; 2 Rep. Which he avers to be abſolute and COA wo Condition, and the Plain”: 
. 71,72. tiff replies that it was on Condition, this is ſufficient without any further 

| Trave ö j 13 | e 


6. H. , 5, But this Rule, that there ſhall be no Traverſe where the Matter al. 
e ledged by one Party is expreſsly denied by the other, muſt be underſtood 
Vent. 213. of thoſe Caſes where the Denial makes a complate Iſſue; for tho? the 
LU: 15. Matter contradicts, that is not ſufficient without an apt Iſſue is formed upon 
24 an Affirmative and Negative, as where the Death of a Man is poſitively 
Aalledged on one Part, and his Life by the other Party, here the Death 

5 Sed 2 2 ought. to be traverſed 85 | otherwiſe no Iſſue is joined. 97 
ec, unleſs 7 = ö | 
the Traverſe conclude to the Countiy ? | 8 


Hob. 3 A Traverſe therefore ſeems to be properly taken when the adverſe Party 
| to the Declaration, Plea, Replication, &c. forſaking the General Iſſue 
ſets up a Title for himſelf, or ſets forth a particular Specification of his 
6% That Caſe, with a Juſtification thereof, Qc. with a Traverſe, (a) Abſue hoc, 
240% ber, ſo or Denial of the Matter alledged by the adverſe Party, or that the ſame is 
e true in that (. Manner and Form he hath alledged; and ſuch Specifica- 
Wt. we tion is called an (c, Inducement to the Traverſe. | 
j -_ _theproper. „ | GEE | 
f Words of a Traverſe. Sand. 22 2 Salk. 628. pl. 2. Id. Raym. 349. (5) Where the Words 
N don & forma are only Words of Form and not of Subſtance, and the Diverſities therein, vice Co. 
Lit. 281, Doct. pl. 344. (e) Such Iaducement is ſaid to be ſhewing of eroſs Mattei contraty te 
_ the Allegation of the adverſe Party, Dyer. 365. pl. 33. N 547 Rpt | 


. 


1 


B84. er. Hence it is ſaid to be a Rule, that when any thing pleaded ſpe- 
Wir. cially by the Defendant, is direQly contrary to the Matter in the De- 


| 5 P 
Page 68 & claration, fuch Plea is not good without a Traverſe; yet it is im 
f Election of the other Party to wave the Advantage thereof or demur ri 
+ thereupon. | 5 5 55 a 
cio. Car. The Inducement to the Traverſe ought to be (d) ſufficient in 
\ 336. Matter. ET Oe ark | 1 55 | 9 I 
| Alſo it | | Wk ; 


is aid to be a Rule, that nothing can be an inducement to a Traverſe but ſuch a Thing as is traverſ- 
= | able. 2 Leon. 32. per Manwool, þ PF We” 


t And yet gu. if the Traverſc is of a material Point, whether any Traverſe can be taken on the 
Inducement? The Party need not admit the Truth of the Iaducement, but may proteſt againſt it. 
As to the Effet of a Proteflation, ſee poſt. 33. n. ö» ; 1 


3 Nod. A Traverſe ought not to be taken but where the Thing traverſed is 
= te ifſuable. | 3% F73 y 
. „ Yelr, 20 Matte 5 
1 tter of Law canno raverſed, Yelv. 200. n b i | Part 
(vl . ſd, v. 200 Sagas Part is POWs and Part 
Ms Jos: And therefore where in Ejectment upon a Leaſe made by E. J. the 
eg Defendant pleaded, that bake E. F. bad any Thing to 40 8 1 . 
1 was ſeiſed in Fee, after wWhoſe Death the Land CET. his Heir, 
Lil. aud that E. entered and was ſeized by Abatement ; the Plaintiff replied, 
. and confeſſed the Seiſin of M. but ſaith, that he deviſed it in Fee to E. 7. 
who entered ; abſque hoc, that E. F. was ſeiſed by Abatement: And upon 
Demurrer this was held to be an ill Traverſe; for the Flaintiff had con- 
feſſed the Seiſin of M. and ene the. Deviſe, and therefore ought 
not to have traverſed the Abatement ; for having derived a good Title 
by the Deviſe of the Leſſor, 'tis an Argument that he entered 9 


* 


=* 


'PLEA'S h PLEADING. © 
Ji wae that alone that was iſſuable, and not the Abatement; therefore 
ty 8 that, becauſe it muſt never be taken, but where the 
hing traverſed is iſſuable. | | 


\ The Traverſe is regularly to be taken to the (4) moſt material Point, 
: edped by the other arty, and is not to be (6) multifarious, but to a | 
. ole Point. + . | 1 5 Nol. Rep. | 
- * 7 0 238. C videinfro. (b) 3 Lev, 40, 41. 
| | 8 1 upon a fingls Point; but jt is not neceſſary that this ſingle Point ſhould © | 
; þ ey a fagie ZA idea Manifi.k, in the Caſe of Nobis v. Rag. L Bur, 3a 
* | ARES of „„ 8 N 
7 bat any Part of what the Defendant (c) makes his Title is traverſable ; i 
W if in Trehpak the Defendant alledge a Seiſin in Fee in J. . and a De- 2 = 
iſe to himſelf ; the Plaintiff may traverſe either the Seiſin in Fee, or the Pefendant 
W-miſe at his Electioorn. 2 ot OO. 
C f ALY —— | 5 85 »V 2 
ter not alledged in the Declaration. 2 Vent. 79. But if thePlaintiff aſſigns ſeveral Breaches, 
y Þ Deſcendant, may tiaverſe any of them. Salk, 138. 4 ws e 
: Alſo, when the Defendaut traverſeth any Part of the Plaintiff's Count Vaugh, 8. 
5 Declaration in a Quare impedit, it ought to be ſuch Part as is inconſiſt- | 
0 t with the Defendaat's Title, and being found againſt the Plaintiff doth 
= ſolutely deſtroy his Title; if it doth not ſo, however inconſiſtent it 
: with the Defendant's Title, the Traverſe is not well taken. 5 . 
It is laid down as a general Rule in all the Books which ſpeak of this gut for the 
ds atter, that there cannot be a Traverſe upon 4 Traverſe, that Pleadings Exceptions 
0. d Proceedings might not be endleſs; for if that were permitted each to this 
to rty might go on traverſing ad infinitam. =» : - 1 3 
An Iſſue joined upon an Ab/que hoe ought to have an (d) Affirmative Co. 1%. 126 
8 ter it. 5 5 = : | 8 
= | = : Es | o. 5 
e · P. admitted to be the general Rule; but the Court ſeemed to think, that where an 400 bes * 
be prizes the whole Matter generally, as ab/que tali cauſa, it may conclude” Y de boc ponit 77 e., 
os riam ; but where it only traverſes a particular Matter, as abſque- tali warrawto, Ofc, it to 
avcrred, 7 Mod, 105, L. P. | | ; f ; | 
3s In Aſſault and Battery, the Defendant pleaded a Releaſe of all Actions 3 Mod. 203 
r. The Plaintiff replied, that the Releaſe was gotten by Dureſs, &c. | 
rf- | N rejoined, and ſhe ed 3 _ it was not gotten by Du- 
c s ; abſque hoc, that it was voluntary, petit inquiratur per * PA N 
= riam ; Upon this Iſſue the Cauſe was tried, and the Plaintiff had a be 69 
| rdict ; and it was moved in Arreſt of Judgment that he ought not to 
On clude to the Country after a Traverſe ; becauſe a Traverſe. itſelf is ne- 
Bs ive, and therefore the Defendant ought to have joined Iſſue in the Af- 
ative ; it was admitted that if Iſſue had been joined before the 
5 averſe it might have been helped by the Statute of Jeofails; but not 
ng ſo in this Caſe the Judgment was arreſted. FC | 
If the Defendant's Plea be in the Negative, the Plaintiff need not tra- palm. 517. 
art 


le it, for a Negative cannot be traverſed ; and therefore if an Executor 2 Mod. 50, 
Heir in Debt, for a Debt due by the Teſtator or Anceſtor of the De- But for this 
dant, pleads no Aſſem, or Riene per deſcent prator, Es. the Plaintiff, 2. ©o, 

thout traverſing the Preter, may reply generally Aſſets ultra, without bs Cale?” 
ing what, ot where they are. | 


| 55 Otto. Car, 
eir, Derebeſter v. Wi. Hob. ig. Yelv. 165. 
7. But 


\ 


Po 
=. 


IE AS A LABADING | 
But for the fuller Explication of this Matter we ſhall conſider more par- 


ticularly, _* ee 
2. In what Caſes a Traverſe is permitted. © _ 


©ro.Fliz. 80 It hatfe been held, on the 25 H. 8. caps for Payment of Tenths, and 
Leon. 269. Which ena'&s, That after Default and Certificate made thereof to the Court, 
Moor 541, under the Se. al of the Biſbop, the Benefice ſhall be void, that the Party may 
2.5) Cafe traverſe ſuch Certificate 3 for herein the Biſhop acts only as an Officer, 
63. EO not as a Judge. | | | Ek 
Rol. Ab.. But if on a Trial of general Baſtardy, the Party be certified a Baſtard 
362, by the Ordinary, ſuch Certificate cannot be traverſed; for herein the Or- 
| dinary acts as Ju ige; allo fuch Certificate ſhall bind perpetnally the Per. 
ſon certified a Bai tard though he was not Party to the Suit; as all Perfons 
are eſtopped to ſpea k againſt the Memorial of any Judicatory, becauſe the 
* Act of the publick F udicatory, under which any Perſon lives, is his own 
Act; and were they not thus bound, there might be Contradiction in Cer. 
„ 
2 Mod. 10. If upon a Judgment obtained by A. he ſues out 2 Scire Facias, upon 
Whitrong v. which J. S. is returned Tertenant, he cannot traverſe this Return of the 
Blaney. (a) Sheriff; 1 | 3 ths 8 
(a) Thata HR | , : 1 8 5 | 
Sheriti's Return of a Reſcous cannot be traverſed, Dyer 212, Cro. Eliz. 780. 
Hauk. P. C. On the Statutes againſt Forcible Entries and Detainers it hath been 
* Title holden, that one Juſtice of Peace may make a Record of a Forc- 
Forcible Fa. ble Detainer, and that ſuch Record is not traverſable; becauſe the Juſtice 
#ry and De- of Peace in making thereof acts not as a Miniſter, but as a Judge. 
 Fainer, | ; 15 : 
Carth. 74. Jt hath been held. that Preſentments in the op ee of the if 
09 3 Peace, and even in B. R. are traverſable ; and that if it be ſo in Courts 
P. C. np ſuperior to the Leet, a ſortiori it muſt be fo in Prefentments at the 
219. Leet | gs | ap 
2 Hawk, 
. It is held, that wherever an Eſcape is finabfe, the Preſentment of it f 
3 traverſable ; but where the Offence is amerceable- only, there the Preſent 
13% ment is of itſelf concluſive, ſuch Amerciaments being reckoned amony 


5 Yet there thoſe Minima de quibus non curat lex. 5 
are Caſes 15 by 63. Elie ; | 
where theſe are traverſable, or their Truth called in Queſtion.— Perhaps in all Cafes, by u. 
moving them into B. K. or bv pleading to Actions brought on them for Recovery of the Amerch⸗ 
ments; or where there is a Diſtreſs and Replevin. pa 


\ 


But for this It is held by ſome Opinions, that an Inquiſition taken by the Coronet 
- agg ſuper viſum corporis cannot be traverſed ; alſo in reſpect to that big 
Letter (D) Credit that the Law gives to an Inquiſition found before a Corone, 
* paee » it bath been held, that if an Inquiſition finds that a Perſon has * ben 

"8 70 gain, and that J. S. hath fled, he forfeits his Goods and Chatiles; 

the Coroner's Inqueſt being of that Solemnity as not to be traverſable. 
Rol. Rep. The Probate of a Will is not traverſable ; and herein it is ſettle 

226. that the Eccleſiaſtical Courts having the Probate of Wills, they, as inc. 
2 Rol. Abt dent to ſuch Juriſdiction, have Power to determine all thoſe Matte 
. that are neceſſary to the authenticating ſuch Teſtament; therefore if t 
Ravm.. 406. Seal of the Ordinary appears it cannot be ſuggeſted, or given " 


+ This Evidence in the Common Law Courts, that the Will was forged-! 
15 5 0 


means as to | N 


— 


- 


- PLEAS:aun PAERADING *' | 
or that the Teſtator was Nen Campos, or that another Perſon. was Execu- f. PN 
or; for of theſe they had proper Juriſdiction, and the Remedy muſt be xqare only, Fe 
y Appeal. 5 bas 1 55 ; k „„ . 22 EGRREES 7 
1 gs VVV „ide real 
tare, the Probate in the Eccleſiaſtical Court hath not any Effect, and with reſpect to a Deviſe of 
ands, it is every Day's Practice to conteſt in the Common'Law Courts, . the Validity of a 
Wcriſe, ſetting up Forgery, Infanity, We. FF e . 


If the Ordinary refuſe a Perſon preſented to him for Cauſe, ſuch Cauſe Dyer 234. 
| traverſable ; and ſhall be tried by the Metropslitan if the Party be living, ©ovldh35t. 
ut dead by Jary 3 for hough the me be Jodge in_oxaminng, 2m 
ret as his Proceedings are not of Record, the Cauſe of *Refuſal is tra- vd Show. 


Jr erſable. | P , Caſes 88. 
er- 5 5 ; | 2 4 4.148 5 3. 3 . of KO Lev. 313. 
ons 3. In what Caſes a Traverſe is neceſſar. | TE, 


dy the Defendant in his Plea is contrary to the Matter ſet forth in the De- T5 
laration, there muſt be a Traverſe or Denial of ſuch Matter ſet forth in 


Herein it is laid down as a general Rule, that where the Matteralledged'Lutw. 381. 


pon he Declaration; ſo if the Replication contradifts the Matter alledged in 
the ze Plea, Cc. (a) as where the Defendant atledges Seiſin in one. from 


vhom he claimeth, the Plaintiff cannot alledge Seiſin in another from (a) Cro. 
whom he claimeth, without traverſing, confeſſing or avoiding the Seiſin Eliz. 3b. 
lledged by the Defendant. © ö 106 , wn 
So if it be alledged by the Defendant, that the Party died ſeiſed in Fee,'s H.7.uaz. _ 


W; nd the Plaintiff alledges that he died ſeiſed in tail, he muſt traverſe Bae pl h 
Ke e Dying ſeiſed in Fee, (5) becauſe two Affirmatives cannot make an Dyer 4 


Lue. . | \ : (5 * | 
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The Omiſſion of a Traverſe where neceſſary is Matter of Subſtance __ 


and therefore where in Treſpaſs for taking his Horſe the Defendant plead- 3 Mod, 60. 


urs d, that he was ſeiſed of ſuch Lands, and intitled himſelf to an Herior ; — 


he Plaintiff replied that another Perſon was jointly ſeiſed with the Defen- vide Cro. 
dant, Et hoc paratus eft verificare ; and on Demurrer- it was adjudged for Jac. _ 
e Defendant, becauſe the Plaintiff ought to have traverſed the fole ini 5 
bein, „„ 1 1 . having fad 
. 25 ; Rs : 3 . By SEN. e in; - 
his Caſe to avoid the Bar, if he had traverſed it alſo it would make his Replication naught. * ft vide - 
I Leon. 43-4: that a Traverſe is but Matter of Form, and the Want thereof ſhall not prejudice the 
other Party in Point of Judgment; but the Judges ought to judge upon the Subſtance, and not 
pon the Manner or Form of Pleading; & vide Title Amendment and Nef n f 


| Where a Man confeſſes and avoids, he needs not traverſe - but where 2 Mod. 1 . 
n Aſumpfit againſt the Defendant as Executor, he pleaded that the Teſs l vv 


roner "2107 made 5 S. Executor, who proved the Will, and took upon him the e. 

bk Execution thereof; and concluded in Abatement z but becauſe he had not 

one, RY" averſed; abſgue hoc, that he was Executor, or adminiſtered as Executor, 

beni vas adjudged againſt him. . | ET IT DOS. 1 IBF 3 
Ales] When a Malefeazance is laid to the Defendant's Charge he ought, ex- Cro. Eliz, 
e. preſoly to traverſe it, and not to anſwer it by Argument j but in Waſte 8 
eule de Defendant ma 2 it was ruinous, without anſwering expreſsly to the 

ing Waſte; ſo in Caſe of an Innkeeper, he may alledge a Robbery without 

lane erüng it was by bis Default. * . 
if te la Debt for Rent, the Plaintiff declare on a Leaſe of four Acres of e page oz 
en Land at 57. Rent, and for Rent. arrear 83 the Acton; the $and. ao: 
gel betenden pleads to Part Nil debit, and to the Refidue be pleads, that $id. 40s. 


the Leaſe was of the faid four Acres, and of one Acre more, and that Raym-276. 
Vor. IV. * DE G 3 before 2 | 7. 


.»< 
4-4 + 


- 75 # 
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\ 


PLEAS ws PLEADING.” 


Las before the Rent was arrear the Plaintiff entered into che fifth Acre: 0, 


Sa'men v. Which the Plaintiff demurs; and the Reaſon thewn on the Argument wy, 
Smith." for that he did not traverſe, that he demiſed four Acres only. But on th ff 
other Side it was ſaid for the Defendant, that the Traverſe ought to com 
on the Plaintiff's Part, viz. he ought in his Replication to have maintain] 
the Leaſe in the Declaration, and have traverſed, that he demiſed thy 
fifth Acre. To which it was anſwered, that that would be a Departyr 
tom his Declaration, and therefore the Traverſe ought to- bave been 0 
the Defendant's Part; for when he pleads. another Leaſe than that upon 
| Which the Plaintiff declared, he ought to traverſe the Leaſe on which the 
Plaintiff declared, viz. to plead the Leafe of the fifth Acre, ab/que by, 
that he demiſed the four Acres only; and ſo held the Court, and gay 
Judpment for the Plaintiff. ts 


"eat. , In an Action acaints Sheriff for an .Bſcape, the [Plaintiff deck 


217. Sir that the Defendant being Sheriff of Surry voluntarily ſuffered J. S. whan 


| Ralph Bo- he had in Execution to eſcape, the Lefendant, proteſting that he did ng 


8 let him voluntarily eſcape, pleads, that he took him upon freſh Purſui 


3. C. cited. To which it was demurred ; becauſe he did not traverſe the volus 


LA. ch. aco. tary Eſcape : and reſolved for the Defendant ; it being impertinent for the 


3 ad- Plaintiff to alledge it, and no ways neceffary to his Action; and it bein 
* 2 out of Time to ſet it forth · in the Declaration, being a Matter that ought 


. Cro. Jac. to come in in the Replication And per Halt C. J. is like Leaping befon 


657. one comes to the Stile; as in Debt upon a Bond the Plaintiff ſhould de. 
clare, that at the Time of Sealing and Delivery of the Bond the Defes 
dant was of full Age, and the Defendant ſhould plead Dems age, without 
traverſing the Plaintiff s Allegation 2 i 


Lutw. 38:1, But in Debt by the Gentlemen Uſhers of the King for a Fee of 51 du 


Duppe & al' to them from one who had received the Degree of Knighthood, they de 
v. Stephens, clared, that Time out of Mind they uſed to receive a Fee of 51. of eve 
9 85 Perſon: who voluntarily and without Compulſion had received the Degre 
of a Knight, Tc. The Defendant pleaded, that he had taken the Degre 
in ſole Obedience to the King; but becaufe he had not traverſed alſqu 
hoc, quod def* recepit val ſuſcepit Gradum Militar woluntarie & ſine cn 
pulſione, it was adjudged for the Plaintiff; for the voluntary Acceptance 
of Honour, without compulſion, is of the Eſſence of the Action, and 10 
like the aforeſaid Caſe of an b ſcape. = 
Dyer 66. b. In Account againſt one as Bailiff of a Manor ſuch a Year, it is a good 
pl. 15. Plea, that J. S. was his Bailiff that Year ; but there he muſt traverſe tha 
: he himſelf was not. 155 8 | | 
Dyer 66. b. So in Eſcape againſt a Gaoler he may plead, that the Priſon was brobe 
open by the King's enemies, or that it was burnt by ſudden Fire; but thet 
he muſt traverſe, that the Eſcape was not in other Manner, or as tht 
Plaintiff hath alledged. 1 938 | 


| Poph. 6-, If in Treſpaſs the Defendant -intitles himſelf by the Feoffment of! 


Stranger, and the Plaintiff replies and maintains that the ſame Stranger did 
( That enfeoff him, this cannot be a good Iſſue Ca) without a Traverſe of th: 


Vb. re the Feoffment alledged to be made to the Detendant. HE, 


Parties in 


Pleading vary in the Eſtate alledged, or in the Quantity thereof, there ought to be a Travers 


Yelv. 140. | 

* Page 72 * In Aſſault and Battery the Defendant pleads a ſpecial Plea, aol 

Stile 150, juſtifies ; the Plaintiff replies de injuria ſua propria; upon which. Iſſue is 

198,240. joined, and a Verdict for the Plaintiff; but in Arreſt of Judgment u 
1 | | 55 


A 
: d 


\ 
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; held, that the Replication was not good, in not anſwering the ſpecialll 
iter pleaded, and traverſing ab/que ali cauſa, ſo that an Iſſue might 
joined on an Affirmative and Negative ; and therefore Court or- 

eda Repleaader,” 5H ET on 57 „ FE 105 „ 
If in Covenant for Payment of Money the Defendant pleads, chat Stile 373. 
was at Liſbon in Portugal at the Day of the Payment of the Money 
ich he had covenanted to pay, the Plaintiff may reply, that he 
> in England, without a Traverſe, ab/que hoc, that he was in Pr. 
If Account be brought againſt two. and one of them pleads: Ne ungues Godb. 43. 
receiver; this is good without a Traverſe, that he and his Companion | 
re Receivers „ - : | | 
If in Treſpaſs for chaſing his Ewes, being great with Lamb, fo as by 3 Leon. 13. 
ing them he loſt his Lambs, the defendant juſtifies, that they were 
mage-feaſant, and that therefore he drove them to Pound, c. this is 

ght without a Traverſe ; for though he might take and drive them + Ihſtead or 
Pound, yet this ſhould have been without any Prejudice to them, and , Traverſe 

therefore a Matter traverſable. £4 | : > ha $i © 
e drove the Ewes gently, doing as little Damage as he could, and there would not have been 
Occaſion for a Traveiſe; nor do | ice what T averſe could, properly, have been taken. 


f there are two Preſcriptions, one pleaded by the Defendant by 
y of Bar, the other ſet forth by the Plaintiff in his Replica- 
d, without any Traverſe of that which is alledged in Bar, this 1 

ther is not good without a Traverſe, wide Velr. 217. 9 Co. 59. 2 Mod. 104. 


As where in Treſpaſs for cutting Oaks the Defendant pleads, that he 2 Leon. 209, 
ſeiſed of a Meſſuage in Fee, and preſcribes to have rationabile efto- "5; ww ng | 
jum ad libit” capiend? in boſcis ; the Plaintiff replies, that the locur in * 
vas within the Foreſt, and that the Defendant and all thoſe, c. ha- 
conſueverunt rationabile eftoverium, Qc. per liberationem foreſlart : 
d upon a Demurrer the Replication was held naught; becauſe the 
ntiff ought to have pleaded the Law of the Foreſt, wiz. Lex fo- 
tali eſt, or to have traverſed the Defendant's Preſcription, and not 
_ ſet forth another Preſcription in his Replication without a 
werfe. 5 , is 
n Treſpaſs for pulling down his Hurdles in his Cloſe, the Defendant 4 Leon. 16. 
hed, that J. S. was Lord of the Manor of D. and that the Cid Ruifbbrort 
and all thoſe whoſe Eſtate he had in the ſaid Manor, had bad a": F 
Courſe for their Sheep in the Place where, c. and that the le- 
t of the ſaid Cloſe could not there ere& Hurdles without the Leave of 
Lord of the Manor, and that the faid J. S. let to the Defendant the 
Manor, and becauſe the Plaintiff erected Hurdles without Leave, 
in the ſaid Cloſe he threw them down, as it was lawful for him to 
the Plaintiff replied of his own Wrong, without Cauſe, Se. and 
43 held an ill Replication, becauſe the Elaintiff had not traverſed the 
cription, N 65 : 


te Whether there may be a Traverſe upon a Traverſe. pe 


t is laid down as a general Rule, that there cannot be a Traverſe Cr, Lit. 262. 
d & Traverſe ; bees that in all Pleadings whereupon a Traverſe is Hod. 104, 
. Vii Sb. 1 Jov. 216. Oro. Gar, 195 


- * : * 
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55. n. taken on a Traverſe, for a Traverſe muſt be a material Point; and iſ u 


4 PLEAS ar PLEADING: C 
$ Vide ante, properly taken, the Iſſue is cloſed 9g: and therefore a Traverſe cannot be 


Page 73 the. Declaration it deſtroys the Plaintiff's Action; if to the Bar, it “ de 


ſtroys what is ſaid in Avoidance of the Action; and if to the Replication 5 
what was ſaid in Avoidance to the Bar, & fic de ceteris, and conſequent c. 
. ſubſequent Traverſe will be inſignificant; becauſe (a) when A material m 
(e) That Traverſe is taken, the Reſt ftands confeſſſe. ab 
Whatever is . 3 5 e up 
traverſable and not traverſed, is admitted j. Salk. gr. 
— ——e—ͤ— rn — © 4 n oy Mig av 
I This is avoided by proteſting againſt every Thing the Party does not mean to admit: Tho! the * 
Proteſtation does not put the adverſe Party to prove u hat is ſo proteſted againſt, where Iſſue is talu m. 
on another Point; but the Proteſtation operates as an Excluſion of a Ceheſuſion; or, in o: ber Work, | 
the Record cannot, as to the Points proteſted againſt; be uicd as Evidenee againſt the Party pri. . 
teſting, as to thoſe Points; becauſe by proteſting he has denied them : Had he not proteſted,thox ih 
Points might, perhaps, as between the fame Parties in another Suit relative to the ſame Matte ta 
de conſideted as admitted: And the Paity proteſting mi. ht in ſuch fi bſequent Cauſe find it in 
ceſſary to offer an Iſſue on ſome Point that came under the Proreflando in a former Cauſe. oh 
Hob. 10 This Rule is thus laid down by my Lord Hobart, That regular ge 
©  whenſoever a Traverſe is taken apt and material to the Plaintiff 5 
Title, the Plaintiff is bound to it, and cannot for the ſame Thing le er 
it, and force the Defendant to accept another Traverſe tendered by 
ot oe” | 5 £ 
20 H. 4. 2. But if a Man brings an Action of Treſpaſs for breaking his Cloſe or T, 
ke 6. 2 certain Day, if the Defendant plead a Releaſe of Actions, he ſul M: 
Hob, "Aj traverſe all Treſpaſſes after; if a Feoffment, he ſhall traverſe all Tel 
paſſes before; if a Licence for once, all before and after; and in thek 
Caſes the Plaintiff hath it in his Choice to leave the Traverſe, ant 135 
traverſe the Point of Juſtification, / the Releaſe, Feoffment or I. fex 
| cence; or he may alledge a l reſpaſs before or after, and ſo join up tha 
the Traverſe fred, which is raverſe after a Traverſe, but yet i tut 
= a to the Rule, a Traverſe upon a Traverſe: to the ſell. ſun Th 
: - oint. . „„ n anc 
Hob. 104 80ö if a Man brings an Action of Waſte for ſelling. of Trees, a of 
. lays that the Leſſee felled and ſold them, and the Defendant confelk of 
that he felled them, but ſaith that he beſtowed them in repairing tk it 1 
Houſe, ab/que hoc, that he fold them; the Platntiff may reply that | yer 
let them not, or any like Caſe of Waſte, ah/que hoc, that he employel tur! 
them in Reparations ; and though this be a '['raverſe upon a 'Traverk; Tri 
and directly to the ſame Thing, yet it is out of the above-mentionel On 


Rule, becauſe the Traverſe in this Caſe was not material; for the Plar 
ift might have declared of the Selling only, and the other Point w 
| mere Surpluſagee. e 8 1 
Poph. 109. If Aſſault and falſe Impriſonment be laid in London, and the Defendat 
prob Eliz, pleads a ſpecial Juſtification in (3) another County, with à Traverſe « 
| Moor 350, *B/que hoc, We. the Plaintiff may maintain his Action, and traverſe t 
S. C. Para- ſpecial Matter alledged by the Defendant, though this be a Traverſe up 
and a 'Traverſe; for as the Matter alledged by the. Defendant. may be fall 
Tug it would be unreaſonable by ſuch Falſity to ouſt the Plaintiff of the I 
.urw1437 t Og be era ts „ 
8. C. eited, berty the Law gives him, of laying his Action in the proper Coun! 
_ ep where the Cauſe ariſes. yd ro 7 | 
omt - | — ER 
judged, Cro. Elis. 99. 8. P. adjudged- (5) Th 1 be a. upon à Traverſe, 
CdS Traverſe in the Peg 1 hl the Plals ric es the Plat 
Time, or ſuch like, there the Plaintiff may maintain his Action for the Place or Time, and may 
verſe the Inducgment to the Traverſe, and needs not to join with the Defendant in the Traverſe, u 
at his Pleaſure may do the one 6r the other+ hut when thednducement is made and concluded v 
a Traverſe of a Tith ſhewn by the Plaintiff there the Plaintiff is inforced to maintain his Title, 


not to travęgſe. the Indpcement to the Tiavetfe.”-CroICas. 105, 2 Lutw. 1630. 8. P. 1 


# 7 
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©, PLIEASS) and FLEA Dun. | 
. In Treſpaſs the Defendant juſtifies his Entry by the Command of J: . Cro- Car. 


0t be 

d if.ty Plaintiff replies, and ſhews that J. S. was ſeiſed in Fee, and let unto him Fr, „. 
® &. at Will, and traverſeth the Command of F. S. the Defendant maintains his Seri 
ation, Plea, that J. S. commanded him to enter, and that he entered by bis : 


Command, and traverſeth the Leaſe at Will; and it being hereupon de- 
murred, it was adjudged for the Plaintiff, that the Command was Traverſ- 
able, and that therefore the Defendant's Rejoinder to make a Traverſe 
upon a Traverſe is not good. | OR LOT, 

15 Where one traverſes a Thing which he had before confeſſed and Carth. 166. 
— avoided, this is merely Form, and aided upon a general Demurrer ; * Lutw. 


* 


ho! * for the other Party might traverſe that Traverſe, and alſo the Induce- * > 4 
taken ment to it. 6 SI nn” 8 | net 22 « 5 age 7 
work Where to an Indictment for hot repairing a Bridge the Defendants plead, , x .,. 112. 
* that A. B. ought to repair the Bridge mentioned in the Indi&ment, and Sid. 40. 
fatter "take a eee to the Charge againſt themſelves; the Attorney General Hawk. F. 
it ts in this ſpecial Caſe may take a Traverſe upon a Traverſe, and inſiſt, that C. 221, 


the Defendants are bound to the Repairs, and traverſe the Charge alledged 
apainſt 4. B. and an Ifſue ought to be taken on ſuch ſecond Traverſe; 
and the Attorney General may afterwards ſurmiſe, that the Defendants are 
bound to repair it, and then the whole Matter-ſhall be tried by an indif- 
ferent Jury. f | | | | 


_ 


d 0 So though regularly 4 common Perſon cannot take a Traverſe upon a Tra- 3 62, 
verſe, yet the King by his Prerogative may, upon a Title diſeloſed in the Nod 280. 
ſe a Traverſe of the Party, deſert his own Title, and take a Traverſe to ſuch Stand. 64. 
| ſha Matter diſcloſed,” though this be a Traverſe upon a Traverſe. fort this vide 
Tref, IN \ | Title Pre- 

thele | OF. 3 : rogative. 


up that he was arreſted on a Bill returnable die Venrrit, and pleads the Sta- a kn 

et l tute of 23 H. 6. (c. 9.) and that the Bond was given for Eaſe and Favour. 18 88. 
lan; The Plaintiff replies, that he was taken on a Bill returnable die Sabbati, Batket r. 
; and not die YVeneris. ] he Defendant rejoins, that he was taken by virtue Pilline, 

z 20d of a Bill returnable die Venerit, abſgue hoc, that he was taken by virtue 

fell of a Bill returnable die Sabbati ; on which the Plaintiff demurred: And 

g th it was argued, that the Rejoinder was ill, and a Traverſe upon a Tra- 

at l verſe; for when the Plaintiff replied, that he was taken by a Bill re- 

= turnable die Sabbati & non die Veneris, the & non die Veneris was a 

veſſe, 


Traverſe, whereon the Defendant might have joined, and taken Iſſue. 
On the other Side it was argued, that the & non was not any Traverſe, 
at leaft not a formal Traverſe, or ſuch as the Books mention, that a 
Traverſe cannot be taken on a Traverſe ; and to have joined Iſſue on the 
& non die Veneris would have made an immaterial Iſſue; for it matters 


dat not whether he were taken by virtue of a Bill returnable die Venerit, or. 

e not; for if he were not arreſted on a Bill returnable die Sabbati, the 

e th Bond is void by the Statute ; but if he were taken on a Bill returnable 

upos die Sabbati, *tis good, for that only is traverſable and triable; and ſo held 

fall the Court. 5 . bd: 

yi In Debt upon a Specialty for 2000. which was to this Effect, ſſ. Carth. 99, 


The Defendant did declare from his Heart before God, that he had taken 100, 
the Plaintiff to be his Wife, as ſhe had taken him for her Huſband ; and the , 
more to confirm the ſaid Plaintiff, that he had no Deſign but to drm bis 


„ 5 

a Promiſe afereſaid, he (the ſaid Defendant) obliged himſelf by the ſame 
ace d e- (. f 

pt Deed 10 pay Ai the 2 200. if he ſbould to be fo baſe as 
* to be worſe than his Word ; and that if he did not pay it when demanded, 
1 Ne (the Plaintiff) ſhould have good ght to ſue e Rada it by Lan, 


&. The Breach aſſigned was, that ſhe had tendered herſelf to marry 
the Defendant; but that he refuſed, and, afterwards married ne 


N * 5 
x — > — 


Fl 


Lot PL EAS and PLEADING. 

1 Woman, per quad aftio accrevit. The Defendant pleaded, chat þ, vain 

after the making of the aforeſaid Writing, obtulit ſe to marry the Plainig erſe 

and ſhe refuſed ; ab/que hoc, that he refuſed to take her for his Wifey 

fore ſhe had refuſed to take him for her Huſband. The Plaintiff repliel 

that ſhe tendered herſelf to marry the Defendant, and he refuſed ; aj 

hoc, that the Defendant offered himfelf to marry the Plaintiff; & jy, 

Oc. And upon a Demurrer to this LI it was inſiſted for tv 

Defendant, that the Traverſe in it was ill; becauſe ſhe had traverſed ia 

which was the Inducement of the Traverſe in the Bar, fo that it 8} 

Traverſe upon a- Traverſe, which the Law will not allow; beſides, iy 

3 Words of this Deed are in præſenti, and not executory, buy declaraty drou! 

ES Page 75 of an Act executed. On * the other Side it was argued, that the Wow fter 

iin this Deed are ſuſſicient to create a wrong Contract, and that of th b th 

higheſt Nature, for God is called as a Witneſs to it; and theſe Work 

cannot import any other Senſe, but only a Contract to marry the Plaintif; 

hat the Traverſe in the Bar is ill, becauſe it is 8 for the Defend 

ant had traverſed more than was alledged in the Declaration; ſſ. abſh 

' $08, that he had refuſed to take the Plaintiff for his Wife before ſhe hui 

- refuſed to take him for her Huſband, ſo that he intended to make thy 

Circumſtance of Time Parcel of the Iſſue; whereas there is no ſuch C 
cumſtance alledged in the Declaration, nor any Affirmation, that the Ds 

fendant had refuſed before the Plaintiff had refuſed ; and therefore, bo 

. cauſe the Traverſe in the Bar was idle and frivolous, the Plaintiff mich] 

| py well-traverſe the Subſtance' of the Matter of the Bar; and of this Opinio 


was the Court, as well to the Pleading as to the Matter ig Law. 


5. To what Point the Traverſe ſhall be taken; and therein what Mate] 
re traverſable, and of the Manner of taking thereof. 


28and.c,23, Herein the general Rule is, That the Traverſe muſt be taken to fone 
6 Co. 24. a. matgrial Point alledged by the adverſe Party, which, if found for him why 
Roll. Rep. takes it, abſolutely deſtroys the adyerſe Party's Right, by ſhewing, th 
1 he hath none in Manner and Form as he hath alledged; and being to thy 
Lane 18. (a) principal Point alledged puts an End to the Matter. 


(a) A Tra- | ED Hd ; Ilie 
Fs ſhould be always of fuch-Part, as if found for the Defendant deſtroys the Plaintiffs Adign Fe 
| Comb. 321. * A ; . * xt te MLS 9 I i 5 8 e auc 


7 | * 8 8 
Poph. 161. If in Covenant on a Charter-party the Plaiotiff declares, that upon 
Latch. 12 the Ships going with the next fair Wind, Oc. he the Defendant ſhould 

Bendl. 16. Pay ſo much; the Defendant by way gf Traverſe ſays, that the Shy 
Palm, 397. did not go with the firſt fair Wind; and this was held an ill Traverſe, not 
8. C. Cena being to the principal Point or Gift of the Action, which is the going o | 

dle v. Clobery. the Ship, and not the Nature of the Wind. 3 | e 

Lutw. 93s, A Traverſe muſt be taken to ſome Matter alledged ; and therefore, 
1560. where in falſe mpriſonment the Defendant juſtiſied by Proceſs out of an 
Ignferior Court, and the Plaintiff replied, that the Cauſe of Action accrued 

out of the Juriſdiction ; ab/que bac, that it accrued within the JuriſdiQion, 
the Traverſe is ill, being of a Matter not alledged before; but it was held, 
_ that this being only an immaterial Traverſe, no Advantage could be talen 
of it on a general Demurrer, and that then the Reſidue of the Replication 
| = ſhould ſtand good oe io rel awe mr Og On TO 
, Sand. 21, If any Thing in the Count be traverſed, it muſt be ſuch Part as, if 
Vaugh. 3. true, is conſiſtent with the Defendant's Title; and if falſe, or found 


2851 


* 
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erſe leaves no Title in the Plaintiff, then it is good, whatever comes of Ca. 220-1. 
e Defendant's. | re 


um ſola fuit recovered in the King's Bench, in an Action upon the 318. 


eſe Damages, and is thereof poſſeſſed ; and whereas afterwards the 1. 


Wi Judgment was removed by Writ of Error into the ae was | 


amber, and there reverſed, and Reſtitution awarded; and after- 
vards ſhe took the ſaid A. to Huſband :+The Plaintiff thereupon 
rrought this Writ to have Reſtitution. The Defendant pleaded, that 
fter the Reverſal had, and before the Purchaſe of this Writ, he paid 
> the Plaintiff the ſaid Debt and Cofts of 26/. 13s. 4d. abſque hoc, 95 
that they be paſe/ſonati of the ſaid Money prout : And upon Demurrer * Page 76 
e Plea and Traverſe were both held ill; and %, Three Judges heit 
e Plea ill, becauſe it is grounded and affirmed againſt a Record; for. © 
> Payment being againſt Matter of Record cannot be a Diſcharge, un- 
eſs by Matter of Record. 2d/y, Admitting it a good Plea, yer it is ill 
is pleaded ; for he doth not rely upon it, but traverſeth that which is not 
material, viz. ab/gue hoc, that he is poſſeronatus, Fc. which was. idly 


is Pleading of the Payment, which being (a) ſpecially ſhewn for Cauſe immaterial 
pf Demurrer, the Demurrer is good: But Berkley held, that Payment TREO ay 
ad been a good Plea, if he had relied thereupon ; becauſe that he avers, > hz c. 5. 


at thereby the Party is ſatisfied ; and that in divers Caſes Matter in unleſsit be 


plead, that the Plaintiff commanded him to let him out of Execution, ene 
and ſuch like, Cc. but as to the Traverſe he conceived it ill; and there- We 5. | 
fore agreed with the other Juſtices, that Judgment ſhould be given for Co. Ent. 
V >- x Cro.Jac.5os 
. . 


In Treſpaſs and Ejectment + the Defendant pleads, that the Plaintiff stile 344. 
hat afterwards the Land deſcended to the Plaintiff. The Plaintiff re-. 


Iplies, that he was ſeiſed of the Lands, and traverſed the Diſſeiſin on + All Mat- 


J. S. And on Demurrer, becauſe he had not traverſed the Deſcent, ST hymn 


and not the Diſſeiſin, it was held by Ralle C. J. that the traverſing the jectmentare 
Diſſeiſin makes an End of all, and was therefore well taken, being the now given 
moſt material Matter, although the Deſcent might likewiſe have been in Evidence 


on the Ge- 
traverſed, neral Iſſue, 


. : 8 En If the Lands 
are not within the Cognizance of the Court, Application ſhould be made by Motion to ſtay Pro- 
ceedings, other wite Defendant muit enter into the common rule. 5 


Treſpaſs upon the Caſe brought by Bill in the King's Bench, that the Cro. Car. 
Defendant's Father held of him ſuch Land by Knight's Service, and — 
died in his Homage, his Heir within Age, aud that he tendered unto ed 
him a convenient Marriage, and ſhews what, Oc. and demanded of him 


the Value of the Marriage, c. The Defendant protgſando to the Te- 


nure, pro placito traverſeth the Tender, fc. and hereupon the Plaintiff 


demurred: And it was reſolved that the Plea was ill, for the Tender jg 

not traverſable. t 7 ? „„ } Why was 
1 not the 

Tender traverſable if taken in the Words of the Declaration; as, if the Marriage tendered was not 


convenient or proper, how could the Plaintiff be intitled to recover? 


If the Plaintiff in his Replicution ſets forth a Grant of Copyhold Yelv. 122-4. 
Lands ſuch a Day, and by ſuch a Seneſchal ; and the Defendant by hy. le, f 


In a Scire Facias againſt 4. and his Wife, reciting, that the Wife Cro. Car. 


aſe, 26/. 137. 4d. for Damages and Coſts, and had Execution of 8 . 


diſſeiſed J. S. of the Land, and then made a eaſe of it to him, and I dv. Ha. 


alledged, and not material or traverſable ; and by this Traverſe he waives (a) That an 


act may be pleaded in Diſcharge ; as in Debt upon an Eſcape, he may ſpecially de- | 


Fg 


"aft the Plaintiff, doth abſolutely deſtroy his Title; nay, if the Fra- Show. Parl. 


"\ 


I 7 


— 


| EAS A PLEADING _ 
ot Rejoitider maintains his Bar, and traverſes the Grant to the Defend 
eipal Point is the Grant, which may be at another Court and Day, and 
He micht another Scneſchal, and yet good | © = 
LE v gy d 5 | 5 
verſed the Giantyin Manner and bu, e.. 


Fel. 122, . If a Feoffment by Deed ſuch 4 Day be pleaded, there can be n 
| Praverſe to the Day, becauſe the Eſtate paſſes by Livery, and not by the 

6 Co. 24,25. Difference hath been taken between pleading a Feoffment and x 
Dio. Elia. Grant of a particular Eſtate; that in the firft Caſe, if the other will in. 
650. title himſelf by an elder Feoffment, he ought to traverſe, but not in the 
Heylar's laft Caſe; becauſe a Man may come to a Fee- ſimple by divers Mean, 
Caſe. wiz, by Diſſeiſin and Tort, or by lawful Means; and therefore, when 

2 Vent. 212. one intitles himſelf to a particular Eftate by an elder Grant, he [ſhall nd 

8. C. cited, traverſe the laſt Grant, but ſhall compel the other to ſhew by what Tit 


and held to Wm Oe ; | 

de only he claims it after the elder Grant. f | 
Oo Po Ea nr Hu ill | VHV’ 
aided by the 27 Eliz. c. S. + The Party having the elder Grant may confeſs the other, and avoid in 
Effect, by ſhe wing his own; and if made by a different Grantor, he ſhould ſhew that before ſuck 
ather Grantor had any Thing in, Cc. his Grantor was ſeiſed, c. and made ſuch elder Giant. 


Marc. 21, A Man pleaded a Deſcent of a Copyhold in Fee; the Defendant, ta take 
„ aa the Deſcent, pleaded, that the Anceſtor did ſurrender to the Ut: 
: of another; abſque hoc, that the Copyholder died ſeiſed: And the 
Opinion of the Court was, that it was no good Traverſe; becauſe 
be traverſed that which needed not to be traverſed; for being *Copy. 
Page 77 hold, and having pleaded a Surrender of it, the Party cannot have it 
| again, if not by Surrender, as in Zellyar's Cafe ſupra; for as none cin 
have a Leaſe for Years but by lawful Conveyance, ſo none can have 1 

Copyhold Eftate if not by Surrender. _ „ 5 
In Treſpaſs the Defendant pleads, that A. was ſeiſed, and infeoffed 
| age 365 F. who infeoffed C. who infeoffed D. whoſe Eſtate the Defendant hath; 
8. P. and in this Caſe the Plaintiff may traverſe which of the Feoffments be 
that where pleaſes: | „ 1 ; 

there are £ 


ſeveral material Things alledged, it is in the Election of the Patty to traverſe which he pleaſes, 


Sid. 227. I in Treſpaſs or Caſe the Plaintiff declares that FJ. S. was ſeiſed in Fee, 
2 > add made a Leaſe to him, and the Defendant pleads that J. N. was ſeiſed 
1222 in Fee, and leaſed to him, Cc. this Seiſin of 7 N. ſhall be intended by 
Diſſeiſin, for he ought to have traverſed the Seiſin of J. S. and ſaid, that 

long before ſuch a one was ſeiſed, Ac. VF | 
Oro. Jae. In Treſpaſs the Defendant pleads, that long before the Treſpaſs one 
G81. James Stephens 3was ſeiſed in Fee, and 12 Eliz. infeoffed Thomas Norword 
gy nt 0 the Ule of James Baker and Mary his Wife, and jhe Heirs of their 
Rab v. Bodies; and that they had Iſſue Henry Baker, and died ſeiſed, which 
Blackman, deſcended unto him, and from him to his three Daughters, and juſtifies 
| by their Leaſe, and gives Colour to the Plaintiff; the Plaintiff replies, 
that long Time before the Treſpaſs Sir Thomas 7. yrrel was ſeiſed in Fee, 
and gave it to Edvard Baker and Joan his Wife, and the Heirs Male of 
their Bodies, and that they had Iflue the ſaid James Baker and the Plain- 
kiff; and that Famer had Iflue Henry and died, which Henry died without 
Iſſue Male; wherefore he as Heir Male entered, and that the Defend- 
ant committed the Treſpaſs, Ge. and traverſeth the Seiſin in Fee al- 
ledged in "re Stephens; \ "whereupon the Defendant demurred, and 
ſhews that he trayerſcth the Seifin in Fee of Janus Stepheng, whereas he 


ought 


PLE-AS axv PLEADING: | 

ought to have traverſed the Gift in Tail, which is the principal Matter r of 

| the Bar; but the Court held that it was in his Election to traverſe the one 
or the other. VF 5 n 
fendant is ouſted of his {b) Law, where the Defendant may às well tra- 2 Ty 
verſe the Conveyance as the Gift of the Action. V 5 
where a Diſſeiſin is alledged by Way of Conveyance to the Title or Poſſeſſion of the Piaincif, it 

need not be traverſed, | Dyer 635. b. pl. 34. (5) Where the Conveyance to the Action is that 

which doth intitle the Plaintiff to the Action, it may well be traverfed if the Defendant cannot 


* 


vage his Law; otherwiſe where he way wage bis Lau. Cro. Eliz. 169, 201. B. P. 


In Aſimpfit, ſuppoſing that ſuch a Day 4 Fac. upon an Account be- Cro. Jae. 
twixt them, the Defendant was found in 1 ſuch a Sum, n 5 
ſumed to pay, Ve. the Defendant pleads that fuch a Day 4 Fac. they ac- ky "7 ay 
counted, and then he was found in Arrear Tuch a Sum as the Plaintiffs, . 
ſuppoſed, and that the ſame Day he made an Obligation for the Pay- Dat v. 
ment thereof, and traverſeth that any other Day the Obligation Cl. 
made they accounted together prout, Qc. ant it was thereupon demurred; 
| for that the Account (which is the Cauſe of the Afumpit) is not triverſa- 
ble, nor the Time, for it is but an Inducement and Conveyance to the 
Action: but the Court held that the Account which was the Ground of 
the Promife was well traverfable : wherefore it was adjudged for the De- 
fendant. „„ „ 

It is ſaid, that the Conſideration of a Promiſe is never traverſable, nor 
allowed to be traverſed, but tis the Promiſe itſelf which is traverſable; but | 
herein a (e) Difference is taken between a Confideration “ of a Promiſe p 8 
which ĩs executed, and a Conſideration which is executory; that the one Ci. Bi- : 
is not traverſable, but the other is. ; 5 „ 

8 5 1 VVV 
43, 401. Carth. 82. (e) The Difference between a Promiſe upon a Conſideration Tf wry ne | 
executory is, that in that executed you cannot traverſe the ' Conſideration by itſelf, becauſe it 'is 
palled and incorporated, and coupled with the Piomiſe. Hob. 106. | 


In Trover and Converſion the Converſion is traverſable ; for it is the Cro.Eliz. 97 D 
Subſtance of the Action, and the Tort ſuppoſed in him, and ſo may well po — 
be traverſed ; for if one finds Goods, but doth not convert them, no Action ws Title 5 
licth, = : | | Trever and 
In Debt on an Obligation of 100/ dated 12 Jui 10 Car. 1. with Co. Jac. 
Condition: for the Payment of 581. at the End of ſix Months; the Defen- 501. 
dant pleads the Statute 2 1. Fac. 1. (c. 17.) of Uſury: The Plaintiff re- Whit, 
plies that he lent the 500. for a Year, and that the Defendant ſhould pay | 
8 for the Forbearance for a Year ; and that, by the Scrivener's Miſtake, 
it was made payable at the End of Half a Year. The Defendant rejoins, 
that the Lending was only for Half a Year, and that he was to pay for it 
B/. for that Time; and traverſeth, that upon the ſaid 12 Fuly it was 
agreed the Loan ſhould be for one intire Year, or that he ſhould forbear it 
fora whole Year. And it was held, that this Traverſe in the Rejoinder, 
making the Day Parcel of the Iſſee, was ill; and that the Agreement only . 
was traverſable. „„ | | 5 
In Treſpaſs for Goods carried away, or Battery, or falſe Impriſon- Ser g ; 
ment, if the Defendant pleads that he is Not guilty in the Manner as the ee 
Flaintiff ſuppoſes, and it be found that he is Fur, at another Day, 2 Leon. 79. 
or in another Town or County than the Plaintiff ſuppoſes, yet he ſhall Rol. Rep. 
recover ; for in tranſitory Ace the Defendant ſhall. not traverſe the 205, 398“ 
| County or Town where the Fact is laid, without ſome ' ſpecial Cauſe" of 5 
Juſtiſcation, which is ſo local that it cannot be alledged in irony 
as TE 6 
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Place; as where a Conſtable of a Town in another County arreſts a Man 

for a Breach of the Peace, in which Caſe, if an Action be brought againſt 
| him, he ſhall traverſe the County, and all other Places, Taving the Town. 
ro. Elia whereof, he is Conſtable ; (a) ſo where the Deftndant juſtifies for Da- 


7-S. F. mage-feaſant, &c. 
adjudged. 5 | 


„la falſe Impriſonment for impriſoping him at Briſtol the Defendant juſ. 
8 tifies, for that he arreſted him at Gloucgſter by virtue of a Commiſſion of 


7 
Conleigh y, Rebellion; ab/que hoc, that he was guilty at Briſtol; and it was moved that 


Edward:, the Traverſe was not good, the Cauſe of Juſtification not being local, and 


therefore he might have juſtified in the Place where the Action was 


brought; otherwiſe if the commiſſion had been to arreſt him at Glouceſter ; 
and of this Opinion was Hr e 


a” | | 
c In Treſpaſs for an Aſſault and Battery laid in London, the Defendant 
wi. pleaded, that the Plaintiff entered into his Houſe in Waltham in the 


205. 


Pracecky, County of Eſex, and that he molliter manus impoſuit to put him out of his 


Fassl. Houſe; abſque hoc, that he is guilty extra Waltham, and this was held a 
5 good Traverſe, the Cauſe of Juſtification, vis. the Defence of his Houſe, 


being local; /zcus if the Juſtification had been perſonal and tranſitory, and 


ſiuch as might have been alledged in any Place, 


I 1n Treſpaſs Jaid ud Edinbridge in Comitat. Cant. for killing his Dog, 
3 the Defendant pleaded, that J. S. was ſeiſed in Fee of a Warren in D. in 


d v. the ſame County, whereof he is and then was Warrener and that his Dog, 
Damme, was divers Times killing Conies there, and therefore, finding him there 
tempore quo, Fc. running at Conies, he there killed him; abſ/gue hoc, Cc, 
that he is guilty apud Edinbridge prout, &c. And on Demurrer it was 
objected, that he had traverſed the Place only, &c. and had not traverſed 
1 Hb Places : But the Court held, that the Traverſe was good, his 
Cauſe of Juſtification being local, and that he needed not alledge any more 
than that Place. N ü | 


S Page 709 * Treſpaſs of Aſfault, Pattery, and Wounding in London; the Defen- 


Cro. jac. dant juſtifies in -the County of Norfolk, by virtue of a Warrant from the 


21%” Sheriff Noroll on a Virit of Latiaty Que of cadem tranrſſo, 7 
Fatal. 4b ſque Boe, that he is guilty in London, vel alibi extra Comitatum Norf”, 


Cro. Eliz, On Demurrer one Oejection was, that he had juſtified and alſo traverſed, 


368. which he ought not to have done: But the Court, held it well enough; for 
38. F. ad- the Juſtification being in another County, the County wherein the Action 


1. brought ought to be traverſed; and the Plaintiff may maintain the Ac- 

tion and Iſſue, if he will, or he may traverſe the Defendant s Plea, at his 
Election. . ; SR, | | 

; _ Ifa Man bring an Action of Trefpaſs for breaking his Cloſe on a cer- 

2 8 —_ tain Day, if the Defendant plead a Releaſe of Actions, he ſhall traverſe 

Sid. 293-4. all Treſpaſſ-s after; if a Feoffment, he ſhall traverſe all Treſpaſſes be · 

Sand. 14. fore if a Licence, all before and after. : 

Lev. 231, | . 2 5 555 

307. 2 Mod. 68. That where the Tuſtification goes to a Time and Place not alledg:d by the 

Plaintiff, there muſt be a Travetſe of both. 9 . 85 


3 _ 209. In Treſpaſs laid to be done 1 May, the Defendant pleadsa Releaſe made 
45 1 5 to him 1 Junii, and traverſes, ab/que hoc, that he was guilty at any other 


__ that he was guilty before or after 1 Juni. 2) 
Cro.Eliz.87 If in Treſpaſs for entering a Houſe the Defendant ſays, that it was 
Higher. the Freehold of J. S. and Juſtifies 27 Elia. a Year before the Treſpaſs 


hd 


Anſon . *_ Time after the firſt of June; and this was held an ill Traverſe ; for the - 
Wake, Day not being material in Treſpaſs, he ought to have traverſed, ab/que hoc, 


ww cc. ce oe + at 2 a a 


ſuppoſed, and traverſes the Time before 27 Elia. but ſays nothing ** | 


„„ PLEAS ap PLEADING. f 
the Time aſter; yet the Traverſe is good; for when he pleads his Free- 
hold or the Freehold of another, it ſhall be intended ſo to continue, un- 
Jeſs the contrary be ſhewn, and therefore no need of traverſing the Time 
| Herein alſo this Difference hath been agreed, that where a general sid. 234. 
Action is brought, in which the Time is not material, there, upon a Keb. 680, . 
Travyerſe to the Fact charged upon the Defendant, he muſt add abſque 44. 
hoc, that he was guilty either before or after; but where the Thing tra- 
verſed is not to the Point of the Action, (though the. Caſe may be fo, 
that if it happened before or after, the Action might have lain) the Party 
need not add abſque hoc, that he did it before or after, and this, whether 
the Traverſe comes in of the Plaintiff's Part or the Defendant's, | 
In Caſe upon ſeveral Promiſes, the Statute of Compoſition of two, cod. 16. 
Thirds was pleaded in Bar; but the Plaintiff ſhewed the Contract to Beverly v. 
hae been ſince the Time of the Statute, which the Defendant did not tra- Pin. 
_ verſe in his Plea, as he ought to have done; and therefore Judgment was 
given for the Plaintiff; for if you vary from the Time in the Declaration, 
ad make ſuch Variance material, you-ought to traverſe the Time in the 

eclaration. © | „ 

Treſpaſs and Impriſonment laid the firſt of May 17 Car. 2. The De- 2 216, 
endant juſtifies, as Sheriff of Coventry, to arreſt him for a Breach of the T. 
Peace made upon him in the Execution of his Office, for which he arreſt- 

ed him, and carried him before the Mayor; and traverſed all the Time 
before he was Sheriff, or afterwards ; and the Traverſe was adjudged good, Fs 
though it was objected to be too (a) large. | a) If the 
taken more narrow than it need, being to the Prejudice of the Party, no Jeofail, 2 ron wha 


But where the Traverſe contains more than is alledged in the Breach, it is not good. 3 Lev. 167, 


1 


If in Ejectment the Defendant pleads a Surrender of a Copyhold by Cro, Eliz, 
the Hands of J. S. then Steward of the Manor, and Ifſue is joined _ | 
abſque hoc, that he was Steward; this is naught, for the Traverſe ought to g Rs 
be general, that he did not ſurrender; for if he were not Steward the | 
Surrender is void; ſo of a Surrender pleaded into the Hands of the Te- Page 86 
nant of the Manor. | | „„ 
In Battery, the Defendant pleads a Judgment obtained by AH. his Father,; Lev. 113. 
and an Execution thereupon, whereon the Goods of J. S. were taken in Bri 
Execution; and that the Plaintiff aſſaulted the Bailiffs, and would have v. Bythway- 
reſcued the Goods: whereupon in Aid of the Bailiffs, and by their Con- | 
mand, the Defendant moliter manus a r upon the Plaintiff to prevent 
his Reſcue of the Goods, The Plaintiff replied, De injuria ſua propria ; 
abſque boc, that the Defendant by Command of the Bailiffs, and in Aid of 
them, to prevent the Reſcue of the Goods, \{Fc. whereupon the Defen- 
dant demurred generally: And upon Argument it was reſolved, 1½, That 
the Replication in traverſing the Command of the Bailiffs was not good, 
for he might of himſelf do that to prevent the Reſcue, which is a Tort. 
and Breach of the Peace. zal, the Defendant's Plea is ill, for the 
Action was brought as for Battery t D. and the Defendant juſtifies at 
S. in the ſame County, whereas the Bailiffs have Authority through the 
whole County. and therefore the Cauſe of Juſtification in the ſame Coun- 
ty not local; ſo that he ſhould have conformed and juſtified in the ſame 
Place, being the ſame County where the Plaintiff declared; and if the 

Place had been material, he ought to have traverſed all other Places within 
the ſame County; & fic quocungue via data the Plea was held ill. | 

In Replevin the Defendant makes Conuſance as Bailiff to J. S. Plain- 8alt, 105. 


fiff pleads, that he took them de injuria fun propria abſque hoc, chat pl 4 | 


HY 


mr wo PLEADINE. = 
Feen v. the was Bailif to J. S. To which it was -demutred : And after Argu- 
FN. ment the Traverſe was held to be well taken; and a (a) Differenee ob- 
Aeris ſerved \between an Action of Treſpaſs Qrare 'Clauſum frogit, and an 
Ele. $8 Action of Treſpaſs for taking Cattle or Replevin: In the firſt Cafe, if 
Rol Rep. 46 the Defendant juſtifies an Entry to the Cloſe by Command, or as Bailiff 
21 eon · 215 to one in whom he alledges the Freehold to be, the Plaintiff ſhall not in 
Fake gn - his Replication traverſe the Command; becauſe it would admit the Truth 
471 of the Reſt of the Plea, viz. that the Freehold was in J. S. and not in 
| the Plaintiff ; which would be ſufficient to bar his Action, whether the 
S ' Defendant was impowered by J. S. to enter or not; for it is not material 
chat che Defendant has dene a Wrong to a Stranger, if it be none to the 
Plaintiff; but in the other two Caſes, if the Defendant juſtiſies taking the 
Ceattle as Bailiff to J. S. in whom he lays a Title to take them, as for a 
Diſtreſs, or other Cauſe, there it may be material to traverſe the Com- 
mand or Authority; for though J. S. had Right to take the Cattle, yet a 
Stranger who had no authority from him, will be liable; ſo that both Pa 
of the Defendants Plea in this Caſe muſt be true, and therefore an Anſwer 
to any Part is ſufficient; ſo in Treſpaſs for taking Goods; aliter in Treſ 
pas Quare Clauſum frægit. N 18 85 
3 Lev. 20. In Replevin the Defendant made Conuſance as Bailiff of J. S. for a 
Dibſon v. Rent-charge; the Plaintiff in Bar ſays, that he took the Diſtreſs without 
Dei. the Privity or Command of J. S. and that ſuch a Day after the'Diſtreſs, 
5 8 C. came. firſt to have Notice, & deadvoca vit captiones predifas : The 
Defendant demurred generally. Et fer Cur”, the Bar is naught, for he 
ſhould have traverſed his being Bailiff ; and he was ruled to replead accord- 
. - ingly, and to mend his Bar, paying Coſts, and got Trial upon Iſſue, Bailiff 
„„ « | EE: „%%% df cos 
4. Sand. 169 If on a Preſentment for not repairing a Highway, it is alledged, that 
Rexv. * the Defendant is chargeable ratione tenure quarundam terrarum pareell® tile. 
re. Hh pecie terre, tc. dida communi alta via Regia incluſ & zncrochiat? ; the Tra- 
| verſing the Ratione tenure is ſufficient, without anſwering to the Ineroach⸗ 
ment, being the principal Point to be traverſed. | : 
* Page8i A Traverſe muſt be taken to ſome Matter alledged ; and therefore 
Lut. 935, | where in falſe Impriſonment the Defendant jyſtified = Proceſs out of an 
15600. inferior Court, and the Plaintiff replied, that the Cauſe of Action accrued 
| ont of the Juriſdiction ; ab/gue hoc, that it accrited within the Juriſdiction; 
„the Traverſeis ill, being of a Matter not Ch alledged before; but it was) 
l nj held, that this being only an immaterial Traverſe, no Advantage could be 
Suppoſal is taken of it on a general Demurrer, and that then the Reſidue of the Repli- 
not traverſ- cation ſhould ſtand good. 4 = . 


able, no RES | . > 
more is Matter alledged out of due Time, nor Matter immatecrially alledged. 2 Salk. 628. pl, 2. 
Ld. Raym. '349.——But whatever is neceſſarily underſtood, intended and implied, is traverſ- 
able, as much as if it were expreſſed. 2 Salk, 625. pl. 6. | = 7 


{= 4-6. - In Caſe againſt a Sheriff for taking inſufficient Bail to the Intent to | 

Matter of able. : 5 Ks 
Intendment „„ 

: is not traverſable. Stile 383. L. on. 50. 8. P. Nor Cauſe of Suſpicion. ; Bulſt. 284. 


Show. 277, Tn Ejectment, Antient Demeſne was pleaded in Bar; Plaintiff replied, 
| that the Lands are pleadable at Common Law, and traverſes, that the 
"Tenements are Parcel de Antiquo Dominico, and it was adjudged ill 
on Demurrer ; becauſe he ſhould have traverſed, that. the Manor was 
Ancient Demeſre, or elſe, that theſe Tenements were held of the 


TG 


| 
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PEEAS aww PLEADING. _ 

In an Action of Ca Covenant a Perſon cannot take a. Traverſe in Mi- (i Tt 
tigation of Damages, but muſt help himſelf upon (4). Evidence; and the where the 
Traverſe muſt be to the (c Point of the Action; as in Covenant for Declaration 
Payment of Rent, the Plaintiff ſays, that there were ſeven. Years Rent be- 59 
hind.z the Defendant cannot traverſe, two of theſe Years being behind; mall ks 


but muſt plead Covenants performed. r Liberty to 
j | traverſe. the 


| ſpecial Matter. Carth. 82. (5) That in many Caſes the Matter may be ſpecially traverſed, which / 


probably might have been Hor in Evidence upon the General Iſſue. Carth. $2. (e) In Frei- 


paſs, 175 which comes the /ta quod, for Aggravation. of Damages, need nat be traverſed. 
Lev. 283. N x Sn | ET Tx Gio 

+ How can he plead Covenants performed, whether Rent is or is not in Arccar ?——If there 
is not any Rent in Arrear, the Detendant ſhould plead Rent not in Arrear.—— If Rent is in 
Arrear.he ſhould move the Court to ſtay: Proceedings, on Payment of all Rent in Aricar, and 


on 


Coſts : If there is any other Breach: of Covenant aſligned, Plaintiff may go on for that. 


In Debt on a Judgment obtained 1 May 14 Car. 2. before the Mayor Lew 198. 
and Bailiffs of Norwich, at a Court then held according to the Cuſtom of D.. 
the ſaid City, the Defendant pleads, that the Court there, according to 2 
the Cuſtom c. is held before the Mayor; ab/que hoc, that he recovered 
at the Court held the ſaid 1 May before the Mayor and Bailiffs, according __* 
to the ſaid Cuſtom, And upon (4) Demurrer, the Traverſe was held ill e e 
in traverſing a Matter of Record which is not to be tried per pair, and in been good 
(e) joining the Matter of the Cuſtom, which is triable * pats, with the after Ver- f 
Matter of Record; but he ought to have pleaded Nul tiel Record, which dit. 
would have made an End of all, or that there was not any ſuch Cuſtom, 33 


and have tried it per pais; it was likewiſe held, that making the Day Par- (e) A oof 
cel of the Iſſue made the Traverſe ill. : | — — | 
: not be mu- 


| tifarious. but to a ſingle Point. 3 Lev. 40, 41. —— Traverſe muſt not be complicated. Skin 63,64. 


Debt upon an Qbligation to the Sheriff conditioned to appear Ofabis 2. Lev. 174. 


Martini « reſpondend', &c. Defendant pleaded the Statute 23 H. 6. c. _— 


9. and that he was taken and impriſoned Virtute brevis retorn* quinden” 0 © 
Martini, and'that the Obligation was taken for Eaſe and Favour. The 
Plaintiff replied, Auter brief return efabis Martini, and that he was taken 

and impriſoned upon that; ab/que hoc, that he was in Priſon V irtute brevis 
retornꝰ quindena Martini. The Defendant demurred generally. Saunders 
argued, 'That the Traverſe was ill and immaterial ; for it Matters not 


whether the Writ was returnable Qyindena Martini, or not, but he *.Page 82 


ſhould have concluded Er hoc paratus eft verificere, and left the Defendant ' 
to traverſe the Writ returnable Ofabis Martini; and upon this Traverſe no 
good Iſſue can be taken; for it is not material whether any Writ was re- 
turnable Puindena Martini, or not; the only material Thing to maintain 
the Goodneſs of the Obligation is this, that the Writ was returnable Oda- 


bu Martini. Sed per Curiam, if the Traverſe be immaterial, the Defendant 


' waving that ſhould have traverſed the Writs's being returnable O8abis Mar- 


tini; but they held the Traverſe was well enough in this Caſe, it being 

taken to the moſt material n Bar to avoid the Obligation; 

and they gave Judgment for * aintiff. 0 
In Debt on a Bond made by a Priſoner to an Under Sheriff, condition- Comb 245. 

to pay Gol. the Defendant pleads the Statute 23 H. 6. c. 9. of Sheriffs Foden v. 

Bonds, and that this Bond was made. for Eaſe and Favour; and ſo void Haines, 

by the Statute, The, Plaintiff replies, that it was fox the better Security of 


Money due to himſelf, and traverſeth the Eaſe and Favoux: And herein 5 14 


it was adjudged for the Defendant ; for though the Traverſe be good, yet _ 
the Inducement being ill, in not ſaying that it was pro lone Ul. dene dan, 
the Plaintiff cannot recover. _. 8 1 


;  __.PEEAS ab PLEADING - 
Il in an Action on the Caſe for ſtopping of three Windows, the De- 
| Yelv. 225, fendant juſtifies the Stopping of two of them, and traverſes the Stopping of 

Bulſt. 116. three Windows; the Traverſe is ill, for the Inducement goes only to 
A __ Part, wiz. the ſtopping of two Windows; and yet the Traverſe goes to 
dente all three, which ought not to be; for if the Defendant had ſtopped only 
Point ad- two, yet in Caſe the Plaintiff ſhall recover Damages (a) 2 tanto; and 
judged. therefore the Defendant ought to have pleaded, as to the topping of one 
e in Window, not guilty, and as to the other two to. have juſtified, -and 
for Dama- then every Part of the Injury alledged by the Plaintiff had been put in 
ges, and in Ifſue. 1 ; i In 0 
| which the WS Keno " | 
| Plaintiff is to recover in Proportion to his Loſs, every Part is to be put in Iſfue, 2 Sand, 206. 


Vent. 7%. In Aſſault the Defendant juſtified, for that he, being Maſter of a 
Zr v. Ship, commanded the Plaintiff to do. ſome Service in the Ship, which 
* he refuſed to do, he moderate cgſligavit the Plaintiff, prout ei bene licuit. 
2 Keb. 623. The Plaintiff maintains his Declaration; ab/que hoc, quod moderate caſti- 
8. gavit : After Verdict for the Plaintiff, it was moved in Arreſt, that the 
1 Iſſue was not well joined; for non moderate cafligavit doth not neceſſa- 
_ . . rily imply that he did beat him at all, and ſo no direct Traverſe to the 
Defendant's Juſtification, which immoderate caſtigavit would have been; 
but de injuria ſua propria abſque aligua tali cauſa would have been the 
maioſt formal Replication; but it was held to be well enough, being after 
4 But the Verdict. 4 | . is . 5 
gencral Re- 5 | | 
| "rag eee have been better, as it would have obliged the Defendant to prove the whole of 
o | X ; | 


Vent. 27. In Debtupon a Bond entered into, to Elx. Perkins, who was the Plain- 
; 71 Ve tiff's Wife, and he, as her Adminiftrator, brought the Action; the De- 
| $id.aso, fendant pleads, that he delivered the Bond to one Elia. Perkins, que obiit 

2 Keb. 633. /ola & innupta ; abſque hoc, that he delivered it to Elia. Perkins, the 


8. C. ad- Plaintiff's Wife. To which it was demurred ſpecially ; for if it be taken, 
judged. that there are two of the Name, the Defendant ſhould have pleaded Non 

eft faftum , for it amounts to no more ; or at leaſt he ought to have in- 

: 1 duced his Plea, that there were two Ez. Perkins's ; but this Traverſe is 
zun be an deſigned to bring the Marriage in Queſtion, which is not to be tried; 
Anſu er to wherefore the Court gave Judgment for the Plaintiff, | FIDE 2 
the Bond, : | » 7 | 
when produced in Court, though in Poſſe ſſion of a Perſon not intitled to r:e5ver upon it ? - Might 
not Defendant have pleaded generally, admitting the Bund to be his, but that it was not given to 
the E. P. mentioned in the Declaration, but to another E. P. Indeed now, by virtue of the 
Statute 4 Ann. c. 16. f. 4. he might plead Non of fctum, and a ſpecial Plea, EY 2 8 


Carth. 125. In Aſſumpfit againſt an Executrix, ſhe pleads ſeveral Judgments, and 
2 that ſhe hath not Aſſets ultra. The Plaintiff replies, that judicia predifa, 
| 4 Mod. 63. Oc. were kept on Foot by Fraud. The Defendant maintains her Bar, 
S. c. and traverſes, that all or any of the Judgments were kept on Foot by 
Fraud. And on Demurrer it was objected, that the“ Defendant ought 
Page 83 to have rejoined ſeverally to every Judgment, and not to include all three 
: Judgments in one general Traverſe ; but it way held that this general Form 
of Pleading was good, it being no Diſadvantage to the Plaintiff; for if Iſſue 
bad been joined that all the Judgments had been kept on Foot by Fraud, 
and if it had been found that one of them alone had been kept, &c. by 
" : Fraud, this Iſſue had been found for the Plaintiff z»becauſe the Plea was 
| Au falſe in Part, and for that Reaſon the Whole is falſe. 9 EE 
verſe 4 . 7 ET I Os, 
bare been that all or any, er either, Nc. The next Patagraph is not in Point againſt this Poſition, 
CE = L .eſſee 


bk. a 


Defendant pleads that he entered to diſtrain for Rent arrear; abſque hoc, Badu. 


| Non debet nec aliquam inde farcellam, and a ſpecial Iſſue, as this is. 


T TEREIN it is laid down as a general Rule, that every Man muſt Co Lit. 263, 


a bare Annuity, for there being no Remedy by Diſtreſs, the Grant muſt be avoided by Matter of as 


: PUEAS. ow: PLEADING: , -. 
| Leſſee for Years brings Covenant againſt the Leſſor, declaring upon , «1. 6. 7 
2 Demiſe and Covenant for quiet Enjoyment, and aſſigus for Breach, 6 . 
that the Leſſor did enter upon him, and ouſt him of the Premiſſes; the e v. 


that he ouſted him de — to which the Plaintiff demurred, think - 
ing the Traverſe ill; ſe, if he had ouſted him of any Part of the e 
Premiſſes, he had a good Cauſe of Action; therefore he ſhould haue 
traverſed, ab/que hoc, that he ouſted him of the Premiſſes or any Part e 
thereof: But per Cur. the Plea is well enough in this Caſe; for if the 

Plaintiff will join Iſſue upon the Matter of the Traverſe, and prove the 

Ouſter of any Part, the Iſſue will be for him; and the Court took a Di- 

verſity between pleading the General Iſſue, as in Debt you muſt plead 


5 8 : £ . . 3 ; 


— ͤ4E&—a—ô — * 


(1) Pleas in Par, their Sufficiency and Cer- 
| 0 taintp: And herein,, 


I. That the Plea muſt be proper to, and adapted to the Action. 5 


plead ſuch Pleas as are pertinent and proper for him, according to zoz. 
the Quality of his Caſe, Eſtate and Intereſt. ks | Hob. 162. 
As in an Action of Debt upon a Bond or other Specialty, the Defend- ard. 323. 
ant cannot plead Ni debet ; it is otherwiſe in Debt founded upon a Mat- of Pleating | 
ter in Pais only, as upon a Preſcription, or upon a Deed, that is not re- Non eff fuc- 
quiſite to maintain the Action. ge | tum, vide _ 
Therefore if an Action of Debt be brought on a Bond or fingle BilL 2 
and the Defendant pleads' Payment without -an Acquittance under Cro. Jac. 
Seal, this, though it be found for him, will not intitle him to Judg- Wingfield . 
ment; for the Obligation is in Force till it is diſſolved eo IAgamine quo Bell, © 
ligatur, PD bs 5 | S8 Payment 
. at or after 
the Day, may now be plended by virtue of the Stat. 4 Ann. c. 16. ſ. 12. 80 by ſame Statute Pay- 
ment may be pleaded in Actions on Judgments, _ | | 


So in Debt for che Arrears of an (a) Annuity granted for Life Nil K. 1 
debet is no good Plea; for the Action is merely founded upon the Deed, (a) But in 
ſince without it no Action can be maintained; and though by the Death Debt upon 
of the Grantee the Nature of the Action is changed, the Annuity being be Grade - 


| : 3 of a Rent. 
determined, yet this proves not but that the Action is founded upon the e Ny. 
Deed. © | 1 | | . debet is a 


8 ; 5 : | P * 
becauſe the Plaintiff hath other Remedy to levy it, viz, by Difireſs. Otherwiſe upon ihe SR, : 
high a Nature, viz. by Acquittance. Haid. 33. 


| * Where the Action is founded upon a Penal Statute, it hath been ad- ® Page 84 
Judged that Not guilty is a good Plea. + ; | Cro. Elia. 
| by | . af 257. 
8 5 Goulſ. 39. Noy 56. 2 lnſt. 65 1. Moor 914. pl. 1293. 
+ For if Defendant is not uilty of a Breach of the Law, he has not incurred the Penalty, conſe- 
quently can't in that Reſpect Nand Indedred to the Plaintiff; enge, the Plaintiff cannot be intitled | 


to recover, 


80 


1 


A 
| CEN. , In Debs forthe Arrears of a Rent-Oharge by Will-deviſed to the Plain- 


 aBrownl, In an Aion of Covenant for N of 3 the Defendant | 


- Executor | a. þ 


Md. 332, In per Ge Rent, if it be by Deed, the proper ths: is Non eff adm; 


| (6) Fo viz. for an Indenture does not acknowledge a Debt like an Obligation, ſince the 
' Hetl. 54, Debt accrued by ſubſequent Enjoyment. 


4 Leon, 278 Vent. 41. Mod, 3. Side 43. Palm. 215. Salk. 209. pl. x 85 14 Rea. 1 | 


(% 3 Mod. (e), though formerly in Adlons r Nonfeaſance Not guilt was not 1 
3324er Cir: ed, but they pleaded Specially, and traverſed any ſpecial Point alled 
Skin, . the Declaration, and Not guilty to ſuch Actions was not e Pier 
% Moor the Time of the Caſe of (d) Yalding v. Fay. "Ftp 


Negatives, which cannot make an lſſue ; but the Court held that to an Action: for a bra ance 


Lev.nez: In Afumpft the Defendant pleaded Not guilty, Iſſue Ree and 
Av. Verdict that he was guilty, and that he aſſumed in Manner and Form 


— - rcdl 


I 4 = Day, for it could not be deſtrained for till after the Day; but it was 
f 7 ul! g behind, or Payment at the Day, isa good Plea. 


in 1 Brownl 


5 , | TN 


85 | PLEAS: "aun. PLEADING: | N 
un. 997. 8s ig Debt upon the 2 & 3 B. 6. e. 13. for not gen ford Ties 
N hath been held, chat Not guilty.or Nil debet are good: Pleas, 


5 0 Ulfts Wife for Life, againſt the A dminiſtrator of the Occapier. of the Land, 
it hath been adjudged that (a) Nil datina is a good Plea; ſor a Will is no 

6 Where Decd, nor Wants any: Delivery; and in this Caſe it. was faid, that the 

the Teſtator Action was not ſo much grounded upon the Will itſelf as upon the Statute, 

n e Les Meware anabled bi Wil e of their Lands ah Romy 

plead Nit 

ng out n | 


7 


but if it be without Deed, the Defendant may plead. Non. dimifit, Nothing | 
in Arrear, or that he never entered; alſo by: the better Opinion of the (5) 
Books, if the Rent be due by Indenture the Defendant may plead Nil debet; 


Dyer 14. 


I is ſaid, that Not guilty is a good Plea to any Misfeaſance whatſoever 


where. 
5 Caſe was; the Plaintiff declared on a Cuſtom that the Parſon ſhould find a Bull and a Boar, 
to wich the Defendant, P ando that there was no ſach Cuſtom, pleaded Not guil: ; and on 
Demurer it was held, that Not guilty was no Plea to an Action for a Nonfeaſance being two 


nk OAmm ww ww aa 1 


it was otherwiſe, - Cro. Eliz. 569.8. C. & wide Palm. 393. 2 Rol. Rep. 368. 


mop, „ «˙müa— — 


. as. declared ; and it was in Arreſt, Ge. that Not guilty was no 
ige in this Caſe, and the finding farther that he aſſumed: is void, not 
being in Iſſue; but Wyndham and Twiſden being only in Court held it 

But in Cured at leaſt by the Verdict, and Wyndham held that Not guilty (e) 
CY Safe was a 1e 1 and Iſſue i in Wee, it being a 7 ; on the 


— — —U—ä 


2.4. M. 9. Geo. ee eee Demurter, though good alter Verde according to 
this Caſe. "2 ira, 1022. 


— 2 hg wh — 


2730 cannot plead Levied by Diftreſs, for that is a Confeſſion it was not paid at 
reed that the Covenant alters not the Nature of the Rent (/, but that 


x per, Cur. was held a, bad Plea, for that by it the Defendant confeſſed Covenant tegkea 1nd 
—— Ha er. the ; 


1 ä 


8 * 


derart ate rie. eee pe; 5 
2 5 | | | na 


c 


8. 
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by what Authority he exerciſed th 
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PLEAS aw: PLEADING. | £ 
M debet was pleaded to an Action brought on a Covenant for a For- * Page 85 


- feiture, and on Demurrer the Plea was held ill. | e 


: „ * iy Me 
Mrd v. Phillips. 2 Stra. 906. 


In Trover there is no Plea, but a Releaſe or Not guilty, for every Plea 
in Juſtification is but Tautamount. | | 14,0192; Kod. via 
| : 85 Noy 46. 
Hob. 187. vide Title Trever and Converſion. 


In Aſumpſit and Suantum meruit for 20l. the Defendant pleaded Onerari 2 Salk. 516. 
non debet, becauſe he paid the Money at the Time, fc. Et hoc p aus TI 3 
eft verificare ; and it was held by Holt that Onerari non debet was no . 1 ym. 
here, becauſe the Defendant allows the Promiſe to be a good Promiſe, Brown v. 
but avoids it by a Matter of Charge ex po? fad, and therefore in this Caſe Cornifs. 
he ſhould have pleaded A#ionem non; but where the Matter of the Plea 
ſhews there never was a good Cauſe of Action, Onerari non debet may be 
proper; as in Debt on a Bond, the Defendant may plead Onerari non debet 
quia riens per diſcent. C . 

In Account the Defendant may plead that he was never Receiver, Rol. Abr. 
Agent, Factor, or Bailiff to the Plaintiff; or if charged as Bailiff he may 12, 122. 
plead that he was only hired as his Servant to drive his Plough, or he may 3 ys 
plead a Releaſe or a Submiſſion to Arbitration. „„ He wing. 

So he may plead in Bar, that after the Receipt of the Sum of which the Rol. Abr. 
Account is demanded, by the Mediation of their Friends it was agreed 123. 
between them, that the Defendant ſhould make an Obligation of 1o0!/. for 3 
the 100l. received, and the Þ'rofit thence to ariſe; which Obligation he did 
make and deliver accordingly to the f laintiff; for the Acceptance of the 


Obligation deſtroys the Duty, and the Sum in Demand is thereby as . 


| ſtrongly releaſed as by a Releaſe of all Actions. 


But it is no good Plea in Bar to an Action of Account, that the De- Der 22, 
fendant hath made Payment of the Money, which he received, or that he 145. 
bath made Satisfaction, or that the Defendant hath given him a Receipt or © C0. 2. Fer- 
an Acquittance for the Sum received; for theſe Pleas, being Matters 34 3 
which ſhew that he was once accountable, are only to be made Uſe of be- Seile 3 by : 
fore the Auditors. CO: | | „ *G4s 
If in Account upon Receipt by the Hands of J. S. the Defendant pleads co, Eliz. 
Never his Receiver. tc. and the Jury finds that he was his Receiver of 830. 
ſuch a Sum, Sc. and the Defendant pleads before the Auditors that he T v. 
was poſſeſſed of ſeveral Obligations, in which the Son of the Plaintiff was toy: | 
bound to the Deſendant, and that J. S. paid him this Money in Sati -- 
faction of thoſe Bonds, and that thereupon he delivered to him the ſaid 
Bonds to the Uſe of the Plaintiff, which he after accepted; this is no 
good Plea, for it is no more than Not his Necei ver, which is found and ad- 
judged againſt him : | | 
In an Affiſe the General Iſſue is Nul tort, nul gin ; and therefore in Noy 222, 
an Aſſiſe of an Office it is no Plea to ſay, that there is no ſuch Office, for 2 vive Title 
that amounts to no more than ſaying that he did not diſſeiſe him. 3 
In an Attaint the Petit Jury can plead no Plea, but ſuch as may excuſe KI 
them of the falſe Oath. 2 Ps 1 FOE 
Inan Information in Nature of a Wo Warrants againſt a Perſon, to know , U 
| - Luucas's Rep 
e Office of Port-reve of a Borough, Non 277, U. 
uſurpavit is no Plea, which appears from the Nature of the Charge, which is The Queen v. 
for Fre to ſhew by what Warrant or Authority, Cc. to which that Plea is Slagden. 
no Anſwer. f | CS Mb 
In Debt by Baron and Feme the Defendant pleaded a Ne wnques gc- q 50 
couple in loyal Matrimony, and on Demurrer it was held an ill Plea; be- Ad & wx" 
; « . rey. 
( That this is no P'ez but in Dower or Appeal, wits Tit. Be, 
DE | cauſe | 


I 30. 


| Vos, IV. 


4 5 


* 


„ PLEAS wp PLEADING. | 
ceauſe it puts it upon Trial by Certificate, which admits a Marriage, but not 


ſecundum Leges Ecelgſia, and therefore he ſhould have pleaded No Mart. | 


+; age in Fact, which muſt have been tried per Pais. | 

* Page86 In Waſte the General Iſſae is Nul aug, alſo Reparation of Waſte be. 
 21nft, 302, fore the Writ brought is a good Plea in Waſte, and ſo is a ſpecial Non- 
306, . tenure; 5 SHE 


Noy 93- ; | 
3 Leon. 203. vide Title Waſte. 


In an Action of Waſte for cutting down 300 Oaks, the Defendant, ag 


Ceo. Eliz. 
993 to 200, pleaded that the Houſes let to him were ruinous, &'. and he cut 
Gorges v, 


Gan. them down, and keeps them to employ about Reparation tempore opportune ; 
19 8 and on Baer this Plea was held ill. | Ty 


Hob. 162. Every Defendant may plead in a Quare impedit the General Iſſue, which 
Vaugh. 58 is Ne diſturba pas becauſe the Plea doth not defend the Wrong where- 
' cited, with he ſtands charged, and leaves the Plaintiff's Title not only uncontro- 
verted, but in Effect confeſſed; and the Plaintiff may upon that Plea pre- 

ſently pray a Writ to the Biſhop, or at his Choice maintain the Diſtur- | 

biance for Damages. : „„ FS. 
2 Inſt. 366 At Common Law Plenarty before the Writ of Quare impedit brought 
vide Title was a good Plea ; ſecus of Plenarty pending the Writ; but by the Stat, 
are impe- Weſt. 2. (13 Ed. 1 fl. 1.) cap. 5. Vlenarty'is no Plea in a Quare impedit or 
4. Darren Freſentment, unleſs it be by the Space of fix Months before the 
f Writ brought; alſo Plenarty by ſix Months is no Bar againſt the King, 
According to the Rule Nullum Tempus, c. i | 
Noy 30. In a Quare impedit, where the Incumbent pleads the Preſentment of a 
Lier v. Stranger, there he ought to ſhew that the Stranger had a Title, and that 
Cramel, he was ſeiſed of the Advowſon, c. or that he was ſeiſed of a Manor, &. 
to which, &c. But where he pleads, that he was in for ſix Months by 
the Preſentment of the Plaintiff himſelf, or by Collation, by Lapſe, by the 
Ordinary, there he need not make any Title. i OO 
2. That the Plea muſt be good in Subſtance ; and therein of Matter of 
Inducement, and that which is the Giſt of the Defence. | 

As the Plaintiff's Action muſt have all Eſſentials neceſſary to maintain it, 
e at ſo the Defendant's Bar muſt be (a) ſubſtantially Good, that is, the Eſſence 
is Subſtance or Gift of the Plea muſt be ſuch, as if found for the Defendant, the 


and what Court, according to the Rules of Law, muſt diſmiſs, or give Judgment 
wh muſt be for him; but if the Gift of the Bar be naught, it cannot be cured even by 
2 ies e (b) a Verdict found for him; but if it be bad only in Form, a Verdict wil 
tion accord: cure it; and if the Giſt be traverſed, all collateral Circumſtances will be 
ing to its intended after a Verdict. 55 | | | 
Nature, | : „„ 3 . 

6) A Verdict cures not only ſuch Defects as may be called artificial Defes, and come within 't- 
Purview of the ſeveral Statutes of J. ail, but Natural Defects, or the Omiſſions of the Parties in 
their Allegations, which muſt be preſumed to have been given in Evidence to the Jury, otherwilc 
they could not have found a Verdict fer the Party. Vide Title Amendment aud Feofail, that theſe 
Statutes do not help Subſtance, 2 Salk. 521. pl. 25. 5 | | 


why Eli. The Defendant's Plea muſt fully (c) anſwer the 838 or Declara- 
2 tion; as where in Aſſault, Battery, and Wounding, the Defendant 
v. Elmo. pleaded that he was Conſtable of D. and for ſuch a Miſdemeanor of 


7 That the the Plaintiff he laid his Hands on him, and carried him to the Stocks, 
t 5 e * 9% cadem tranſgreſſo ; and on Demurrer it was adjudged for the 
tobe accord Plaintiffy, becauſe the Defendant had not either juſtified or ene 
Demand. 4 Not 


| JJ; ⁵ _- - 
Not guilty as to the Wounding ; but if one pleads that the Hort which Hob. 347. 
the Plaintiff had was of his own Aſſault, this is a good Anſwer to all. 3 Lev. 375. 
| In Replevin the Defendant as Bailiff to J. who was ſeifed of the third - 
Part of the Place, &c. juſtifies for Damage-feafant ; the Plaintiff * faith, # Page 87 
chat a Stranger was ſeiſed of the other two Parts, and by his Licence he | 
| put in his Cattle; the Defendant faith De injuria ſua propria abſque'tali cauſa, Ons Als : 
Ce. the Plaintiff demurs; and it was adjudged no Plea, but he oupht to „ v. cy, 
| anſwer tothe ſpecial Matter in the Bar, © © RO | 
So wherein Covenant the Plaintiff declared, that he the Plaintiff had Lev. 16. 
covenanted with the Defendant to go with a Ship to D. in Ireland, and To 
there to take in 280 Men from the Defendant, and to carry them to 74. 
maica; and the Defendant covenanted to have the 280 Men there ready, 
and to pay for the Carriage of them 5/. a Man, and ſays that the Defen- 
dant had not the 280 Men ready, but that he had 180, and thoſe he took  » 
and carried, and the Defendant had not paid for them ; the Defendant 
leads that he had the 280 Men ready, and tendered them to the Plaintiff, 
and that he would not receive them, but ſays nothing to the Carrying of 
180 Men, nor to the Non- payment for them; and as this was not a Plea 
to the Whole, but to the Carrying only, Judgment was given to the Plain- 
tiff on a Demurrer. | | 8 5 


* 


10 If as to Part the Defendant joins Iſſue, but ſays nothing to the Reſt, 1 Co. 6. b. 
0 and this Iſſue is found for the Plaintiff, he ſhall have Judgment; but N 174 
he if the Matter is pleaded to the Whole, though in Fact but an Anſwer to Rol. dog 
85 Part, this is a bad Plea, and not helped by the Statute. 2 161. 

2 | { 1 Cro. Jar, 33 
fa Hob. 187. Goulſ. 109. Bulſ. 25. Carter 51. 3 Lev. 39. (4) Hard. ee, >, | 
"at 


ords contain one Thing in Signification, if he anſwers to them in Subſtance it is good. Cro. 


If in an Action of Treſpaſs brought by a Commoner againſt a Stranger 2 Mod. 6. 
for putting his Cattle in the Common, per quod communiam in tam amplo ee 

do habere non potuit, the Defendant pleads a Licence from the Lord to No 
ut his Cattle there, but does not aver there is ſufficient Common left for 
he Commoners, this is no good Plea ; for though it may be objected the 
Plaintiff may reply thereto ; yet being the very Giſt of the Action, the 5 
Defendant ſhould have pleaded thereto. + 8 + Lr. As 
this thould . 


25 Treſpaſs cn the Cafe, if the General Iſſue is not the proper Plea, and if the Defendant, in 
the ch Caſe, might not give every Thing in Evidence under that Plea which could intitle him to a 
ent erdit ? — For the Charge in the Declaration being, that Defendant wnlarofully and unjuſtly did 
by e Fact, it ſhould ſeem that Not guilty, is the moſt proper Anſwer, and mult intitle Defendant © 


give all his Merits in Evidence, 


In Debt upon an Obligation conditional, the Defendant cannot plead in Yelv. 192. 
r Matters in Diſcharge of the wh Ps but he muſt plead it in Diß gs. Jac. 
0 


„ eirge of the Sum contained in the Condition of the Obligation; for it is . Ks 3 
5 ' ia Debt ſimply by the Obligation, but the Performance or Breach of the Sheffield, 0 
wile "+ 


ondition makes it a Debt; for the Obligation is guided by the Conditi- 

d, ſo that if the Condition be not diſcharged, the Obligation remains in 

orce g. | Ns 8 Now by 
bt "by Rh e 4 Ann. c. 16. 

. 12. Payment after the Day may be plcaded. 


tis no Plea, that the Plaintiff accepted a new Hob. 68% 
d | 2 Lovelace v. 


Cucla/t. 


In Debt upon a Bond, i | 
ond in Satisfaction of the old, for that is no Satisfaction actual and pre- 
it, as it ought to be. . . = pes 


In Debt upon an Obligation of Tol. recited to be for Rent, Entry and OK 
penſion is no Plea: becauſe it only anſwers a Recital in the Condition, 57. Jobs Fa 
hich is not material, and not 1 Condition itſelf, Digge. 


STF A 


The 


PLEAS aww P LEA DING. 

Noy 64, dition of an Obligation was, that if A. pay 200 at Michal. 
75 Connie of mas next, and 20 at Faſter after, ſo 200 at every of the. ſaid Feaſts fi 

Warwick v. long as A. ſhall live, or until B. ſhall be preferred to a Benefice « 

The Biſoop mw ter Ann. In an Action of Debt upon that Obligation the Defendan 

une pleads that B. was preferred, gc before Miebaelnat next ; and held m 

+ 4 +12 good Plea on Demurrer ; for take it which Way vou will, be ought u 

pay the 201, at the ſaid two Feaſts that are expreſsly ſet down, for they 


4 5 


are abſolute. 


Cro., Jac. In Debt upon an Obligation the Condition was, if ſuch Lands b 
232. proved to be Parcel of the Manor of D. then the Plaintiff may enjoy then 
558 A 3. without Interruption of the Defendant, that then, c. the Defendant plead 
KS” e they, were not proved to be Parcel of the Manor, and it was there 
, upon demurred ; and it was inſiſted that he ought to have pleaded that they 
. Page 88 were not Parcel of the Manor, ſo as Proof * thereof might have been made 
in that Action; and of that Opinion was the whole Court 
In an Action on the Caſe againſt a common Bargeman, for Goods del. 
yered to him to carry to ſuch a Place, Oc if he pleads, that he was di 
charged of keeping, without ſaying of carrying them, tis not good. 
2 Med, 3:. In Debt upon a Bond conditioned to perform Covenants, one of which 
Durkv. Was for Payment of Money upon making Aſſurances, the Defendant plead: 
Cops, © a, he paid the Money ſuch a Day, but doth not mention when the Al: 
ſurance was made, that it might appear to the Court the Money was in- 
mediately paid purſuant to the Condition ; and for that Reaſon the Cout 
| were all of Opinion the Flea was not good me. 1 
2 Vent. 156 In Debt upon an Obligation, conditioned to permit the Obligor's Wit 
Brown v. (whom he intended to marry) to diſpofe of his perſonal Eſtate, the De 
Randi. fendant the Obligor pleaded Prod conditio ejuſclem ſcripti nunquam ſufradt 
| ſuit per ipſum ad aliquod tempus hucuſque 5 & hoc paratus eft verificare ; An 
on Demurrer the Cour: held the Flea naught, and that for ſaving the Bond, 
it was neceſſary to ſhew' he had performed the Condition 
2 Mod. 16 But where in Covenant the Breach aſſigned was, that the Defendant dil 
Harman not repait, and he pleaded generally 240d reparavit, & de hoc ponit | 
Caie. ſuper patriam; and this Was held good after 3 Vera © 7 
8 If, in a Quantum meruit for Medicines, the Defendant pleads, that he 
% hath paid to the Plaintiff tot & tantas denariorum ſummus, as the ſaid Wed. 
cines were worth, without ſhewing what Sum in certain he hath paid, thi 
+ He ſhould is no good Fiea..T 1 | 
have plead- | 
ß > tf in Aſſumpſut the Plaintiff declares,” that the Defendant did aſſume ani 
March 100. promiſe to pay the Plaintiff ſo much Money, and alſo to carry away certain 
| Food before ſuch a Day ; the Defendant as to the Money cannot plead 
: that he paid it; and as to the carriage of the Wood Non afſumpſit ; for 
$ Nen aß the Promiſe being intire cannot be apportioved, Kg 
umpfit ö e x : ö | 
0 have been the proper Plea, for the Promiſe being performed, it's as if it bad never exit 
nor has the Plaintiff any Cauſe of Action. Ne pee, ; „ f | 


Heb. 28. 


? 


A 


; * A 
* * * 


2 Mod. 43. If the Plaintiff declares upon an Indebitatus aſſumpſit, and upon 1 
Mod. 205." Quantum meruit, and the Defendant pleads, that after the ſaid ſever 
3 74 Promiſes made, and before the Action brought, the Plaintiff and Ut 
Ig, | fendant came to an Account concerning divers Sums of Money, ut 
_ * 4, that the Defendant was found in Arrear to the Plaintiff in 3ol. al 


186 thereupon in Conſideration that the Defendant promiſed to pay the ful 
zol. the Plaintiff promiſed likewiſe to releaſe and acquit the Defenda 


7 4 
«7, SOS % 


F 


4 


PLEAS"axy PLEADING, is EP 
or all Demands ; this is a good Plea, for by the Account the Grit C 


rat 18 merged. + | ed. | * . 5 .F What was | 
_ 5 before un- 


ant rertain being by the Account reduced to a Certainty, which is more advantigeo us to the Plaintiff, © 
Nd : : ns ; * N 0 . 15 ö 2. 5 
* if the Plaintiff declares upon an Jndebitatus aſſumpſit for 1001. and upon Raym. 4 : 
Ph 2 5 ö 0 1 "Ha, 
hey in [nfamul computafſet the ſame Day for another tool. and th. Defendant * 4 


leads, that the ſaid ſeveral Sums of 1001. are for one and the ſame Cauſe Barber. 
Action, and for one Sum of 100/. only, and not for ſeveral Sums; and 
hat after the Time of the ſaid ſeveral Promiſes made, the Defendant, by 
Order of the Plaintiff, paid to one B. 30o/. in Part of Payment and Satis- 
action of the ſaid Money in the Declaration mentioned, and in full Pay- 
zent and Satisfaction of the Reſidue of the ſaid Money, did be- 
rome bound to the Flaintiff in a Bond of 1200. conditioned for the Pay- 
ent of G51. to che Plaintiff at a certain Day in the Condition ſpeciſied, 
vhich ſaid 30l. and Bond the Plaintiff accepted, Cc. this is a good Plea; 
or though tis no Plea to ſay the ſeveral Narr are for one Sum only, and 
o go no further, yet when the Defendaut pleads over, that the very 
dum demanced 1s ſatished, this is a good Plea; and if the ſeveral 1000. 
vere diſtinct Sums, the laintiff might have replied ſo, and taken Iſſue 
hereupon; but when he admits there was but 1000. due, and that ſatisfied, 
he Plea is good. | d $ 


In Treſpaſs for taking ſeveral Goods, the Defendant juſtified for # Page 89. 


- 


everal Amercements aſſeſſed in a Court Baron; but becauſe he did not; Lev. 19, 


Wy . | Frank. 

In Treſpaſs for pulling down a Gate, treading his Graſs, Sc. the De- 3 Lev. 92. 

endant as to pulling down the Gate juſtified, that Time out of Ming Sprigg v. 

e had a Paſſage per & trans the Yard, and that a Gate was erected upon Neat 3 

he Paſſage, ſo that he could not paſs with his Beaſts, wherefore he broke 

nd pulled down the Gate, Fc, and on Demurrer to this Plea, it was 

bjected, that the Defendant could not juſtify the Pulling down and Break- 

ng of the Gate, not having ſhewn that it was locked or nailed, ſo that he 

ould not paſs. Sed per Curiam, Having pleaded that the Gate was put 

here, ſo that he could not uſe the Paſſage, it ſhall be idtended that it was 

ocked or nailed, or the Way thereby ſtraitened that he could not paſs, 

and the Plea therefore good 1. 5 { Defendant 
might ſhew 


4, thi 


me and Danzig as he could, | 
certain | 3 SE | 

t plea In Debt upon an Obligation the Detendant pleads, that he delivered it Vent. g. 

ſe; f ds an Eſcrow ;- & hoc pa atus eft werificare ; this held a vicious Plea, for En 


ie ought to ſhew to whom he delivered it; and alſo heought to conclude his 

MR , int nient ſon fait. 5 nn! 
rex 
| If in an Action for the following Words, Thou art a Bankrupt, the De- Cio. Jac. 
endant pleads, that ſuch a Day and Year the #laintiff became a Bankrupt, 371. 
eren rd ſo juſtifies, but does not alledge that he continued a Bankrupt 8 
and De "= is no good Juſtification, for it ſhall not be preſumed that he continu- 

d ſo. : $544) 


95 If in an Action for theſe Words, She is a Thief to you and to me, and Oro, Jac, 
50 ath flolen 20l. from me, and 4ol. from you, the Defendant pleads, the 676. 


laintiff is a Thief, and ſtole two Hens from the Defendant ; this is no Rolf, Rep, 


on, and the Jaſt Words are as material to be anſ'yered as the firſt, 7 5185 


new an Aﬀeerment by the Affeerors, Judgment was given ſor the Plain- Coniers v,. 


hat in removing the Cate he neceſſar ly and uonavoidably a little broke the fame, doing as little 


Vent. 210. * 


200d Plea ; for it does not anſwer the particular Charge in the Declara- 7:11 v. 


* 
E 


PLEAS aww PLEADING. 
Style 118. Tf the Plaintiff declares, that whereas ſhe was a Woman of good Fame 


Starchy's and Reputation, &c. the Defendant ſaid of her, She is a common Wha, | 


ir aural &c. per quod, &c and the Defendant pleads, that at the Time when the 


2 Demurrer Words were ſpoken the Plaintiff was not of an honeſt Reputation, as in 

to the Plea, the Declaration is alledged ; this is no good Plea. 5 
5 Mod. 226, If the Defendant pleads a proper Plea, though it is not full, it is aided 
aid agu- by the Statute; and therefore in all Caſes where Iſſue is taken upon an 
endo, inſufficient Plea in Bar, and which would have been ill upon Demurrer, 
it is held, that after a Verdict the Defendant ſhall not take Advantage 

: thereof, | n 1 1 

Cro. Eli. Therefore in Treſpaſs, where the Defendant pleaded a Concord in By, 
. but not with Satisfaction, Iſſue being taken upon the Concord, the Plez 
Rol. Abr. yas held ill, for want of Satisfaction being pleaded ; yet it was not merely 
| Moor 696. void, becauſe Concord was a good Plea to ſuch an Action, though not ſo 


5 Mod. 226. fully pleaded as it might.+ - 
cited. | | 
+ 80 ruled on Error being broutht. 


Hob 326. o in Debt for Rent upon a Leaſe for Years, Entry is a proper Plea, 
Reynolds v. but not good, without ſaying he did expel and hold him out; yet if Iſſue 


I. be taken upon Non intravit, and found for the Defendant, he ſhall have 
Judgment. | DEE | 

Cro. Jac. In Ejectment the Defendant pleaded, that one Ridler was ſeiſed in Fee, 

Oe and made a Leaſe to him for five Years, by virtue whereof he was 


* oa poſſeſſed, until the Leſſor of the Plaintiff entered and diſſeiſed him, 
and made a Leaſe to the Plaintiff, that thereupon he re- entered and <jed- 

ed him, prout ei bene licuit. The Plaintiff replies, that the Leſſor was 

ſeiſed in Fee, and leaſed to him, and the Detendant ouſted him; ab/qu 

5 hoc, that he did diſſeiſe the Defendant ; Upon which Iſſue was joined, 
Page go and found for the Plaintiff; and though this Iſſue was vain, * it being 


impoſhble that a Leſſee for Years ſhould be diſſeiſed; yet the Defendant | 


ſhall not take Advantage of ſuch an ill Flea ; but having confeſſed a 

Leaſe.made to the Plaintiff, and it being found that he did not diſſeiſe 

the Defendant, Judgment ſhall be given for the Plaintiff ; but if there 

had been a Verdict for the Defendant, he could not have Judgment; for 

uy 2 Jury would have found againſt the Law, that a J ermor wa 
eiſed. | „„ | 


3- Of general Pleading'to avoid Prolixity ; and therein of affirmative and 
: negative Fleas. | | ü 


Co. Lit. 303 It ſeems that formerly great Certainty and Exactneſs was required in 
8 12 ſetting forth all the Particulars in a Declaration, as likewiſe in pleading the 
. * Performance of Conditions and Covenants ; as (a) in a Bond for Ferfor 
(2026 i 8.; Mance of Covenants, it was held neceſſary to demand Oyer of the Condi 
| Keilw, 95. tion, and likewiſe of the Covenants, and to plead particularly the Perfor 
40 E. 3. 30. mance of each of them; this created great Inconveniencies in overload 
ing the Proceedings with a Recital of uſeleſs Facts; and therefote/ thi 
Rule hath in the modern Practice received a Relaxation; and it is nov 
ſettled, that where the Matters to be pleaded tend to Infiniteneſs and 
Multiplicity, whereby the Rolls may be incumbered in the Length thereoh 

: to allow of general Pleading. ; 1 i 
Kew, ag 400. As if in an ¶ ſumpſit the Plaintiff declares, that whereas there was 
ee Ach certain Diſcourſe between the Plaintiff and Defendant, concerning 1 
adjudged. Marriage to be had between the Nephew of the Plaintiff and the Niect 
| of the Defendant, and thereupon the Defendant, in Conſideration the 
Plaintiff would do his Endeavour and Labour to perſuade his . 

1 | p 


9 


eee wat_c ts a. +4 INTO <a En 
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PLEAS aw PLEADING. 

phew to marry the Niece of the Defendant, did aſſume and. promiſe to pay 
the Plaintiff, tc. and avers that ſuch a Day, and divers other Days and 
Times Omnibus modis quibus poteret conatus fuit & elaboravit ſuadere his ſaid 


| Nephew to marry the Defendant's ſaid Niece, Cc. this is a good Decla- 


ration, without ſhewing in particular how he did his Endeavour ; for if he 
ſhall ſet forth his ſeveral Speeches to his Nephew in the Praiſe of the 


young Lady, or the Advantages of a married Life, &c. the Record would 
be too long. 


So in an Aſumęſit the Plaintiff declares, that in Conſideration the Plain - 3 Bulſt. 34, 
tiff would find and provide for a ſick Man all ſuch Neceſſaries as he ſhould Rol. Rep, 
want, the Defendant aſſumed and promiſed to pay, Cc. and avers, that 7, _ 
he had found him Neceſſaries, amounting to ſuch a Sum, fc, this is a Balaton. 


good Declaration, without ſhewing in particular what thoſe Neceſſaries 


were, for that would make the Record too prolix. 


In Afump/it for Labour and Medicines in curing the Defendant of a 2 
Diſtemper, c. who pleaded Tnfra ætatem; the Plaintiff replied it was for Wifem an 
Neceſſaries generally: And upon Demurrer to this Replication, it was vide Title 
objected, that the Plaintiff had not aſſigned in certain how or in what fancy, 
Manner the Medicines were neceſſary; but it was adjudged, that the Re- Letter (I). 
plication in this general Form was good. | 

So where Trover was brought for a Library of Books, t and held to be Vent. 114. 
good without expreſſing what they were; becauſe to ſet down the particu- G4.” 5 
lar Books would make the Record too prolix ; and in this Caſe (a) 3 
Plow. was cited, where a Man pleaded, that he was Knight of the Shire (a): 8 
per majorem numerum, and held to be good. : | cited, alſo 


| Raym. 9. 
| Sed que de hoc He might have declared of a ceitain Number of Books; But ſurely nothing 
can be more uncertain than the Term Zil/ra-y; as what may be a very proper Library for a Gen- 
tleman in one Art or Profeſſion, may be a veiy improper one for another, &.. | | 


Soin an Action on the Caſe. for ſetting an Houſe on Fire, per quod, 
amongſt divers other Goods, ornatus pro equis arutrit amifit. After Ver- 
dict for the Plaintiff, it was objected, that this was uncertain z but the 
Objection was diſallowed by the Court. And in this Caſe * Juſtice “ Page g1 
Windham ſaid, that if he mentioned only diver/a bona it had been well NI. 16 Car. x 
enough; as a Man cannot be ſuppoſed to know the /Certainty of his Goods in B. R, 
when his Houſe is burnt ; and that, to avoid Prolixity, the Law will Prior v. 


P 
; ? "By Dances, 
ſometimes allow ſuch a Declaration. Keb. 825. 


| 8. C. 
As to general and particular Pleading there are many Diſtinctions Co. Lit. 303 
which may be reduced to this Rule, that a Certainty or Generality in Leon, 136, 


| Pleading is required, according to the Nature of the Subje& Matter pleaded ; 1 95» 


alm 


and this has begot the Diſtinction between (2 Negative and A ffirmatiye Lev. 303. 

Pleas ; as if a Man is bound to perform all the Covenants in an Inden- Sid. 215. 
ture, if they are all in the Affirmative, he may plead Performance thereof 2 Vent. 156 
generally, and is not obliged to exhibit to the Court a Performance of each 822 | 
of them ; which would overload the Proceedings with a Recital of all the 9 
Covenants, whereas one only might be in Controverſy between the Parties, 75 of Qua- 

5 : ity, Time 

and Place are requiſite in Affirmative Pleas, none of which are neceſſary in Negatives. — Parl. 


Caſes 97. and ſeveral Authorities there cited, 


But if ſome of the Covenants are in the Negative, (c) the Defendant ©, Lit. 303 
muſt plead ſpecially ; for a Negative cannot be performed, otherwiſe on Moor 856. 

. CroEliz.69x 

Sid. 387. e) But if the Negative Covenants are all void and againſt Law, and the Affirmative 

good and lawful, he may plead Performance generally, and the Court ſhall take Notice that the 
Negative Covenants are void and againſt Law, Moor 850, Godb. 212, _ 12. | 


| (4) As to 


PL EAS am PLEADING. 

a ſpecial Demurrer the Defendant's Plea would be bad; aliler on a gene. 
ral Demurrer. | N 1 ö e 
Show. Parl. Even in Affirmatives our Law allows of general Pleading, where Par- 
Ca. 9. ticulars would be many; as in a Bond for Performance of Covenants, 
arguendo. upon an Apprentices Indenture, for finding him Meat, Drink, Waſh. 
ing, Lodging, and other Neceſſaries, held, that invenit Meat, Drink, Waſh. 

ing, Lodging, & alias res neceſſarias, is a good Flea, though intirely un- 

certain what or how much.; and the Reaſon is not only becauſe it is in the 
« Words of the Covenant, for that Reaſon doth\ not always hold ; for 
| many Times you muſt ſhew how, and are forced to vary from the Words 
of the Covenant in the Breach ; as in, the Caſe of quiet Enjoyment, 
Breach muſt alledpe how, and by whom, and under what Title the Man 
was diſturbed ; but there is another Reaſon, becauſe the Particulars would 


| Co. Lit. 303 be many. | | 


3 Where ſome of the Covenants are in the Disjunctive, there the Defen. 
, Z. ö — 
5% dant cannot plead Performance generally, becauſe both the Alternatives 
Leen, 311. are not to be performed ; and by pleading Performance Generally, he does 
not ſhew in certain what is performed by him; and therefore this is bad 
on a ſpecial Demurrer, which ſhews the want of that Certainty; but 
where the Plaintiff does not demur for Want of ſuch Certainty, it ſhall 
bee intended that the Defendant performed ong of them, and therefore good, 
Savil 120, If the Condition of an Obligation be to perform the Award of J. S. and 
Bs he awards the Obligor to pay 100/. or to procure a Stranger to be bound 
in 200/. Cc. the Defendant may plead Performance generally; becauſe 
one Part is void, and it will be intended that he pleada Performance of 

. that Part which he was boynd to perform, and not the other Part. 
Cro, Eliz. If in Debt upon an Obligation, conditioned that if the Obligee/ ſhall 
970, enjoy ſuch Lands till the full Age of , S. and if F S. within one Month 
auler v. after his full Age makes an Aſſurance thereof to the Obligee, then, if, 


Oy the Defendant pleads that F. & is not yer of full Age; this Plea is not 
good, without ſhewing the Obligee hath enjoined the Lands in the mean 

'{ime ; for the Condition is in the C opulative. 
oO 8 * Where the Covenants are to do a Matter of Law, as to (a) convey, 
Dyer 229, diſcharge an Obligation, ratify, or to confirm, Sc. there it - muſt be 


Hotyb9,107 pleaded ſpecially ; becauſe, being a Matter of Law to be performed, it 
(9) 65 the ought to be exhibited ta the Court, ta fee if it be well performed, who 
ape gene gn Judges of the Law, and not a Jury, who are Judges of the Fad 
an Eftate, in OI. | 

pleading it | 

mult be ſhewn by what Manner of Conveyance it was done, Leon: 72, 2 Lern, 39. 2 Mod. 
240.  Godb. 36,——$0 ii the Condition be to thewa ſufficient Diſcharge of an Annuity, in piead- 
ing Perfo; mance it mvſt appear what Manner of Diſcharge it was, that the Court may acjudge 
v hethet ſufficient or not. 9 Co. 25. Hob, 107. - —In Debt upon av Obligation, corditioned to 
deliver all Evidences concerning ſuch Lands, the Defendant muſt plead, that he hath dlivered 


uch and ſuch Charters, which are ail the Charters concerning the Land, Keitw. 95. But fe 


Gio. Eliz. 869, he may plcad, that he hath delivered all, Ge. and the contrary in ſome Paid: 
lars ought to be ſhewn on the other Sic; per Curian, e 


Co. Lit,zoz Where the Covenants are Matters of {b) Record. the Performance 

b muſt be ſhewn ſpecially ; becauſe it muſt appear to be done by the Record, 

levy a Fine and is not to be tried by a Jury on the General Iſſue. 

Ero. Jac. 560 7 5 

2 Rol. Rep. 0 1 f 35 

1 If in Debt upon an Obligation, conditioned that the Plaintiff ſhall 

py 0.4: enjoy certain Lands diſcharged, or otherwiſe ſaved harmleſs (c, from ll 
Tanſer's | Li | Fw . 

Caſe, and Del e Incum 


the like : 


Point in Winch 9. Cro. Jac. 363, 634. I. con. 71, March 121. Keilw. $0, (e If the Conq;ᷣtion be 
io ſare harmleſs trom all Bonds entered into fer the Obligor, exoneravit & indem conſer vavit is no 


1 
Tacumbrances, the Defendant pleads, that the Plaintiff had enjoyed the Plea with. _ 
Lands diſcharged and kept indemnified from all Incumbrances ; this Plea out ſhewiog 
is naught ; for being in the Affirmative it ought to have been ſhewn how; _ EE 
but if he had pleaded in the Negative, Non fuit damnificatus, it had been 916. ad- 

| 15 Tn a judged, but 


otherwiſe. 
| f that he need 


not ſhew from what Bonds he faved him harmleſs and fer Cro. E iz. 433. per Gaudy, theie 
is a Diverſty when the Condition is to difcharge from a particular 't hing, and when from a Multipli- 
W city of Things, for in the laſt Caſe it is ſufficient to plead generally. | | 


Where the Bar is in the Negative, it is impoſſible for the Plaintiff to go 

to an Iſſue, for a Negative cannot be proved; and therefore the Plaintiff 

muſt aſſign a Breach, by replying in the Affirmative, on which Iſſue may 

be properly taken ; as if a Condition of a Bond is, that the Defendant Lev. $3. 
ſhould not deliver Poſſeſſion to any Perſon but the Leſſor, or to ſuch Per- Pullen v. 
ſons as lawfully evicted him; the Defendant pleads he did not deliver the Nicholas. 
Poſſeſſion to any but ſuch as lawfully evicted him; here it comes on the _ 
Plaintiff's Side to aſſign a Breach, and ſhew that he delivered the Poſſeſſion 

to ſome Perſon that had not lawfully evicted him; becauſe, the Condi- 

tion being in the Negative, the Defendant's Flea mutt neceſſarily be in the 
Negative alſo, and the Plaintiff, to aſſign a Breach, muſt aſſign a Fact 

directly oppoſite to ſuch Negative Condition. Y 
So if an Obligation be to perform an Award, and the Defendant pleads 7: Title 


nd I no Award made, it is not ſufficient for the Plaintiff to ſhew an Award Ar#itra- 
ife made in his Replication, unleſs he ſhews alſo a Breach ; becauſe the De- —_ 
of fendant's Plea is in the Negative, and the Plaintiff, by 'replying in the 


Affirmative, does not ſhew the Obligation to be broken ; for the ſhewing 
ſuch an Award leaves it uncertain whether it was performed or not; and 


Sh his having ſhewn that there was an Award ſubſiſting, does not make it ap- 
A pear that he was-intitled to the Money, unleſs he alſo ſhews that the 


Award was broken. 7 DELLS 
Ihe Condition of a Bond was, that the Obligor ſhould render an Ac- Sand. 103. 
count of the Goods of Milliam Narrill deceaſed, which came to his L v. 
Hands, and make an equal Dividend between him and the Obligee ; one, 
the Defendant pleads, no Goods came to his Hands ; the Plaintiff. 
* muſt reply what Goods came to his Hands, and farther aſſign the“ Page 93 
Breach that he did not account for them ; becauſe the Plaintiff, by reply- 

ing the Goods came to the Defendant's Hands, leaves it on his own 

ſhewing indifferent to the Court whether he be intitled to the Penalty of the 

Obligation or not, unleſs he goes farther, and ſhews that the Defendant 


Tod. cid neither account nor divide them. | | 
T7 (a) If in Debt upon an Obligation conditioned to pay 3ol. to A. B. 6,,, Jac, 
1 and C. tam cito as they ſhall come to the Age of twenty-one Veats; the 359. 


Defendant pleads that he paid thoſe Sums tam cito as rhey came of Age; 2 Bulſ. 267. 


rered 0 > . 
T per this is no good Plea, for the Time, Place, and Manner of Peformance - 5 
TIC: ought to be ſhewn in certain, ſo that a certain Iſſue might be taken upon (a) i : 
it; adjudged upon a ſpecial Demurrer. | Condition 
5 . 8 be to ſurren- 
ance cer a Copy hold, the Defendant muſt not plead generally, that he hath ſirrendered it, but muſt ſhew 
-ord, when the Court was held. Winch. 1 t. adjudged.— If the Condition be, that the Obligee ſhall ' 


enjoy an Office according to Letters Patent, the Defendant muſt not plead in bec verla, but ſhe w 
the Effect of the Letrers Patent, and the Enjoyment accordingly. Hob, 295. CF 


If in Debt upon an Obligation conditioned to perform Covenants, 2 Mod. 33. 


ſhall one of which was for the Payment of Money upon the making an _— Fo 
n all Aſſurance, the Defendant pleads that he paid the Money ſuch 'a Day, a: ne 
3 but faith not when the Affurance was made; this is naught, for it 


© ought 


PLEAS aw PLEADING. 
- ought! to appear that the Money was immediately paid purſuant. to the 


5 nan. VV) fe * Ay 
+ Cro, Elz. In þ up upon an Obligation, conditioned that the Defendant at al 


749- Times, upon Requeſt, ſhould deliver to the Plaintiff all the Fat and 

; © ag Tallow of all the Beaſts which ſhould be killed or dreſſed by the Defen. 

| dant, his Servants or Aſſigns, before ſuch a Day; the Defendant may 

plead, that upon every Requeſt to him made he did deliver to the Plain. 

tiff all the Fat and Tallow of all Beaſts, Oc. without ſhewing how many 

Beafts were killed or dreſſed, or what Quantity of Fat he delivered; for 

if the Pleadings were not ſo contrived as to purſue the Covenants, the 

' Defendant would be obliged to fill the Pleadings with Multitudes of uſeleſs 

Deliveries, which might not be controverted by the Plaintiff ; whereas the 

Plaintiff by aſſigning a particular Breach in the Non-delivery at any one 
| Time may bring the whole Matter in Queſtion. Pn | 

Cro-Eliz, But here we-muſt take Notice of another Diſtinction, viz. That when 

| keto the Condition conſiſts of Matters to be done that lie within his own Know. 

Ses and ledge, though they conſiſt of great Variety, yet the Defendant cannot 

Maleverer, plead generally, but muſt ſhew the particular Performance of all Mat. 

ters in his Plea; as if the Condition be that the Defendant, Bailiff of the 

| Plaintiff's Manor, ſhould render an Account of all the Rents of the Manor 

he has received before ſuch a Day; if the Defendant plead he has accounted 

for all the Sums before ſuch a Day, it is ill; but he muſt ſhew the parti- 

Sed qv. If cular Sums, becauſe it lies within his own Knowledge only. 5 


e may not : 
ſay he received divers Sums, to the Amount of ſuch a Sum in Groſs, and that he rendered an Ac- 


count thereof? » 


Sid. 215, So if the Condition be, that the Defendant ſhould deliver Briefs to al 
= none Churches within ſuch a Time, and ſhould collect the Money given upon 
7 95 them, and ſhould deliver it over to the Plaintiff; there the Defendant 
cannot plead generally, that he has delivered the Briefs, collected the 
Money, and delivered it over to the Plaintiff ; but he muſt particularly 
ſhew what Briefs were delivered, what Sums were collected, and that he 
dlelivered them over to the Plaintiff, becauſe ſuch particular Facts lie 
+ N. see within his own Knowledge only. + : 
ote pre- . . 5 > i 
ceding. A much ſhorter Iſſue might be taken. Suppoſe he pleaded he delivered Briefs to all 
Churches, collected all the Money, amounting in the whole to ſo much, and no more, and that be 
delivered the ſame to the Plaintiff, If not true in either of the Particulars it might eaſily be falſified 5 In 
by the Plaintiff : He might ſay he did not deliver Briefs to all Churches, for that he omitted fuck Wl 
a Church; or that he did not collect the Money, but omitted to collect ſuch a Sum; or that he col- 
lected more than alledged, to wit, ſo much, and did not deliver the whole to the Plaintiff; or that 
he did not deliver the Money collected to the Plaintiff, or any Part; or not all, only ſo mueh. 
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Lutw. 419. - Tf the Condition be, that the Defendant pay the Plaintiff all Manner of ne 
C.oſtts and Charges that J. S. ſhall charge the Plaintiff with, for carrying v. 
on a Suit; the Defendant pleads he did pay all Manner of Coſts and Bi 
Charges ; this is ill, becauſe it relates to one ſingle Point, which. may and 
3 ought to be ſhewn in certain, in order that the Plaintiff may take Iſſue 
4 He Gould upon itt. | „% gn — | 


have ſaid, , | | int 
that J. S. charged the Plaintif ſo much, and ng more, for the Coſts and Charges, and that be put an 


the Flaintiff the ſame, to wit, on ſuch a Day, at the Place where the Yenue was laid. 


Brunſwick, cauſe it is of what he ſhoyld receive from Time to Time ; otherviſe 


« # 


PLEAS anv» PLEADING. 
| theſe Words had been omitted, becauſe in that Caſe there would be a 
| Stuffing of the Rolls with a Multitude of Particulars. ] 1 [ But qu. If 


not ſhew how much he received ? 


| Tn an Action on the Caſe againſt the Defendant, who promiſed, that in Cro. Elia. 

Conſideration the Plaintiff would diſcharge a third Perſon, then under Ar- N , 

reſt, that he would pay the Money; and alledged in facto that he exonera- . N 

Vi, Oe. and this was held ſufficient without ſhewing how-; for that it 

| may be done by Compoſition, ©. and without Deed. | 

So in _ebt upon a Bond conditioned to perform the Award of J. F. if it Cro. Jac. 

is awarded that a Suit in Chancery by the Defendant againſt the Plaintiff 339: 

| ſhall ceaſe, and the Plaintiff ſtand acquitted De gualibet materia in eadem Ne 

contenta, the Defendant may plead guod ſtetit inde quietatus, without ſhew- e | 

ing how, or that he in fad diſcharged him; for it was not intended that Sheen. 

an actual Diſcharge ſhould be given, but that by the Arbitrament he ſhould 

be acquitted - : 3 Ee 

| In Debt upon a Bond, the Condition whereof was to free and keep 5 Mod. 243. 
harmleſs the Plaintiff of and from all Coſts and Datnages that may ariſe by Z4r7# v. 

reaſon of a Law-Suit, c., the Defendant pleaded Non damnificatus gene- 8 Parti-. 

rally; and on Demurrer to this Plea it was held'good *, becauſe the Con- culars of the 

dition was to fave the Plaintiff harmleſs from ſomething that was uncertain Damnitica- 

at the Time of making thereof, vis. from the Cofts and Charges of the nc ere 

Suit, that no Coſts might be recovered. againſt him; but if it had been to meun by: 

fave barmleſs from a paricular Thing , there ſuch a negative Plea gene- the Plaintiff 

rally would not have done, becauſe the Defendant ought to ſhew how he in his Re- 

had indemnified the other. N 85 Tg 72 

In caſe upon an Agreement, in which the Defendant promiſed to aſſign, Skin. 344. 
all the Profits which accrued by a Voyage made by a Ship, Oc. and the pl. 13. 

Breach aſſigned was, that the Defendant non performavit agreamentum Kas, 

prædic“; upon a Verdict and Judgment in C. B. for the Plaintiff Error 

was brought in B. R. where it was inſiſted that the Breach was too general 

and incertain : But per Cur had this been even on Demyrrer, it would 

| have been good, but being after a Verdict it is beyond Queſtion, for the 

Plaintiff would not have Damages given if he had not proved a good Breach; 

and here the Agreement is ſingle, I to aflign ; ſo the Non-performance is 

in the Non-aſſignment, and it being Negative, and in the Words of the 

Agreement, the Judgment was affirmed. 5 

In Debt on a Bond conditioned to acquit, diſcharge, and ſave harmleſs a z Mod. 252. 

Pariſh from a Baſtard Child, the Defendant pleaded Non damnificatus ge- Mather y. 

nerally; and on Demurrer it was held, «hat being in the-Negative he need Mite. | 

not ſhew how, and it not appearing on the whole Record that the Pariſh 

was damnified, Judgment was given for the Defendant. 7. 
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4. Of Surpluſage and Repugnancy in Pleading. 

If either Party, Plaintiff or Defendant, alledge more than is neceſſary to co. Lit. zoʒ. 
introduce new Matter repugnant and contradictory to what went before, in Plow. 232, 
any Point not material, this will not vitiate the Pleadings, according to the 59% 
Maxim Urtile per inutile non vitiatur ; and ſuch redundant or repugnant A | 

Part ſhall be rejected, ' eſpecially after a Verdict; ſo though there be a 3 "mY 
Repugnancy in any material Point, though this is not aided after Verdict, Sand. 282. 
ec if it appears that the Verdict was given oh a different Part of the De- 
@ claration, or if the Plaintiff releaſe ſuch repugnant Part, Judgment ſhall be — 
pg . ed g 
* In 


| i J)) PEEADING: , 
Cro. Jac. In Debt on an Obligation the Defendant pleads Payment of gol. 
$49-.. 14 Fun. 11 Jam according to the Condition; the Plaintiff replies quod 
Page 95 * non ſolvit gol. prædic“ 14 Auguſt Ann. 11. ſuprad' quas ad eundem diem 

ſolviſſe debuiffet ; & hoc, &c the Verdict found quod non ſolvit predi?? 
14 Fun profit the Defendant had alledged; the Objection here was that 
no Iſſue was joined, becauſe they do not meet in the Time the Money was 
paid ; but the Word Auguſi being plainly Surpluſage, for when he ſaid quod 
non ſolvit prædic 14 die, it is a ſufficient I raverſe without the Word 
Auguſt, and Auguft is plainly repugnant to the Word prædid for predid' 
refers to June, and ſuch Surpluſage, being a Repugnancy to what was be- 
fore material, was idle and void. nmr 

Cro. Jac. In Treſpaſs the Bill was filed Hil. 18 Fac ſetting forth that the Defendant 
618. 2 January 17 Fac. beat the Plaintiff's Servant, per quod the Plaintiff ſervi. 
Hanbury. tium per magnum tempus, ff. a p edi? 20 Marti ' wo ' uſque primum 
18 d em Martii extunc prox” ſequen perdidit; on a Nihil dicit a Writ of In- 

quiry was awarded, and lol. Damages; but the Defendant had Judgment, 
becauſe the Gift of the Action is for the Uſe of the Plaintiff's Service, and 
the Battery is but Inducement, and the Loſs of the Service is not ex ne- 
celſitate rei relative to the Battery; for the Servant might fall ill ſome 
lime after the Battery, and the Plaintiff having laid a different Month 
from the Battery, there is nothing in the Record to determine the Court to 
the 20th of Janua y, and to rectify the Month March as repugnant ; and if 
the Loſs of the Service ſtands on the Month of March 17 Fac. until 
March following, it takes three Months of the Time elapſed after the 

i Time of the /\&tion brought, for which the Jury was not authorized to 
give Damages. | 7 „ . 

2 Leon. But in Debt upon a Bond, conditioned that if the Plaintiff did not depart 
Mus, out of the Defendant's Service without his Leave, &c. then if he paid the 
Warly. Plaintiff 100! within 28 Days upon Demand, the Bond ſhall be void; the 

| Defendant pleaded that the Plaintiff 4 Mai 30 Elix. departed out of his 
_ Service, and without his Leave; the Plaintiff replied that 6 Septem. in 
the ſame Year ſhe departed with Leave, and that afterwards 4 Oo. 
ſhe demanded the 1o0/. which the Defendant refuſed to pay; ab/que 
Loc, that ſhe departed without Leave; jt happened that the Demand was 
laid to be 4 Octob. and the Writ was teſted 18 Od. ſo that there was 
not 28 Days between the Demand and the Action brought, yet the Flaintif 
had Judgment; tho' upon her own ſhewing ſhe brought the Action 14 
Days too ſoon ; for the Iſſue was upon the Departure, and the Demand in 
the Replication was altogether immaterial, and therefore ſhall be rejected 

as Surpluſage. 2 | | 
Yelv. 94. If in Ejectment the Plaintiff deglares on a Leaſe made to him the third 

' Carth. 288, of May, and that the Defendant po/tea, 1 Mali ejected him, this is good 
mw & vide after Verdict; for by the Poſlea it appears that the Defendant committed 
+ . 77 . Tort on the Flaintiff's Title, and when he lays a repugnant Day, it is as 1! 
Point. ts he had laid none; and if no Day be laid, it ſhall be intended after Verdi 
wide Title that the Tort was committed before the Action; for it would be very fo- 
£j«Gmert. reign after Verdict to intend, that the Action was brought by the Spirit of 

Prophecy for a Wrong to be committed afterwards ; and beſides, the Jury 
could not take Copnizance of any Fact done ſince the Action brought, for 
that was not in Iſſue | 4 

In Treſpaſs for entering his Cloſe 10 Fulii 44 Eliz. contra Pacem Di. 

Co. Jac. mine Reginæ Elia & Domini Regis nunc, after Verdict this was moved in 
3775 Acrreſt of Judgment, and held that theſe Words Domini Regis nunc welt 
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Coddington 5 

x. Wilin, but Surpluſage. | 

Fw i | 

8. P. & vide Show. 28. where it is held that this would not be good on D:murrer. 1 


* 


1 


« 


> PLEAS: AND PLEADING: 


Surpluſage. 


Within the Statute, and the Concluſion of the Count is contra formam fla- 1 
„%, which in a grammatical Conſtruction goes to the whole Count ; yet as 
ia Law it goes only to the Hunting, it therefore may be applied to the 


GE is 


o 


latter Part, and rejected as to the Reſt for Surpluſage. 


| - In Afumpſit for Money had and received by the Defendant for the Plain- 


p 
Carth 382. 5 Mod. 307. Comb. 420. 8 C. Ben 


tra pacem Domini Regis, & contra formam ſtatuti inde proviſ®; in this p. 2. 
aſe, though ſeveral Treſpaſſes are alledged, the laſt of which only is I. d. Raym. 


49. 


l 


s to 
net v 


If a Action be brought, and the Plaintiff -concludes his Declaration unt , . 
with a contra formam ſlatuti, and there happens to be ho Act of Fat n ns 
liament in the Caſe, the Words contra formam ſlatuti ſhall be rejected as Rich, | 


* 


80 in Treſpaſs for entering his Cloſe and treading down his Graſs and & Page 96 
Corn, and hunting there, the Defendant being an inferior 1 radeſman, con- S Ik. 


212. 


I2Mod. t 22. 
Comynz 26. 
pl. 18. - 

H »it. 661. 


Talbot. 


N 8 Ik, 7 
tiff, ad uſum of the Defendant; and Verdict upon Nor aſſumpſit for the La. mo 


Plaintiff: On Motion in Arreſt of Judgment the Court held, that theſe 669. 


2 Words, ad iſum of the Defendant, ſhould be rejected, being inſenſible and emed, 
D MS: cpugnnt; and then the Promiſe is for Money had and received by the 128154 5 
ny Defendant for the Flaintiff, which is well. | Pa 
gn 7 | 1 Stavely. 


tempore quo ſervivit, departed from his Maſter's Service; the Defendant 


it ſhould have been durante tempore quo ſervire debuit. 


So in Treſpaſs for taking and carrying away his Timber and Brick, ſuper 


Mod. 42. Sid. 306. 2 Keb. 615, 8. P 


In Covenant againſt an Apprentice the Plaintiff aſhgned for Breach, that Salk. 21 3. 
the Apprentice, before the Time of his Apprenticeſhip expired, and durante Pl; 4. 


evil 


2 Soper . 
demurred and had Judgment; becauſe the Declaration was repugnant, for 227 


Ys 


Salk. 213. 


| the terram ſuam jacent' erga confeftionem domus de novo edificat' ; and the Zu v. 
his Court held this inſenſible; for they could not be Materials towards build- Arnold. 


ing a Houſe already built, 


have uſed to have Common of I'urbary to dig and fell ad libtum, as be- 


was. bonging to the Houſe, Cc, and adjudged an ill Plea, being repugnant in 
intif itſelf; for a Common appertaining to a Houſe ought to be Nas in the 
9 Houſe, and not ſold abroad; alſo ſuch a Common, as is aboveſaid, is an 
REV Intereſt and a Frank-renement. DEED 
jected If an Annuity, Common of Paſture, Common of Eſtovers, or the like, be 


granted for Life or Years, Sc. the Reverſion may be granted without At- 
tornment; and therefore to plead it is Surpluſage, and more than needs; 


—_—— 
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00 becauſe in none of them is there any I enure, Attendance, Remainder or 
Payment out of Land. ; ” f 
We In an Avowry for a Rent-Charge, the Defendant made Title to Fan. Cro. Jac. 
7erdiQ Stiles, with whom he married Anno 1603, and becauſe at Mich. 1597, 200, 282. _ 
ry ſo Was arrear, and not paid to him and his Wife, avowed Hill. 7 Fac. Ad- Bowles v. 
« i ol udped a good Avowry; for the ſaying it was arrear to him and his Wife la £26; 
Jury was but Surpluſage, when the contrary appears, he not being married S. C. wide 
bt, for 9 then. | . Kin: | | Hob. 208. 
WW If an Acceptance of Rent of an Aſſignee be pleaded, quad reteperant os Like Pol 

0. an Acceptance of Rent of an Aſſignee eaded, quod receperu ; 
0 4 in EL arerunt de predie” J. 8. kia Feds fertur Neue reſervat', 954 * 
„ ele i d [ex denarios de reildiun predi?' ; this is repugnant, becauſe it is in a 5 15 


Point perfectly material; and it is repugnantly pleaded. becauſe it is 


| in Subſtance a different Thing; and the Sex dear is no Surpluſage, 
| ; becauſe 


As: 


hing he received the whole Rent, and yet received but Part of it, which 


Treſpaſs Quære clauſum fregit & ſolum fodit ; the Defendant juſtifies, Noy 145. 
that he and his Anceſtors, and all thoſe whoſe Eſtate he had in a Cottage, Aire v. 
enny. 


Co. Lit. 312. 


ſuch Over- 


PLEAS aww PLEADING 
becauſe it is the certain Sum that is alledged to be accepted ; and therefore 
the Acceptance is not in the Form onlj 7. Ws 2 


Latch. 175. If a Man makes ſeveral Demands in one Declaration, and in the foto f 
Noy 44. attingunt miſcaſts the whole Sum, and makes it more than what is con. 
Velv.5- tained in the ſeveral Articles demanded ; this ſhall not vitiate the Declara. 
tion, becauſe the Cafting up one Total is mere Surpluſage, and that Total 

not agreeing with the Parts, ſuch diſagreeing Surpluſage cannot hurt; for it 

is plainly the Miſtake of the Clerk, in computing the Demand aright, and 

not of the Party, in ſhewing any particular Demand otherwiſe than he 

* Page TN But if a Man brings a Plaint in an inferior Court, and the Declaration 
'Yelv. 5. ſets forth particular Demands, which over-run the Sum mentioned in ſuch 
Noy 44. Plaint, though never ſo little, and the Jury give a Verdict according to the 


3 175. Sums mentioned in the Declaration; this is erroneous; for the Plaint in 
e 282. Court is in Nature of a Writ, and is the Original and Foundation of the 
that the whole Proceedings; and if the Declaration, Verdict, or Judgment, are for 
Plaintiff more than is contained in the Writ or Plaint, and it it be beyond it ever ſo 
may remit little, by the ſame Reaſon they may go to larger Sums in igfinitum; and 
then the Plaint or Writ would be no 


plus declar- 
of the Court. 


ed for, 
5. That the Pleading ought to be direR and not argumentative. 
Colit.z0z- f 4 Every Plea muſt be direct, and not by way of Argument or Re- 
85 fal. 

() A Plea 


in Bar, that deſtroys the Plaintiff 's Action only argumentatively, is not good. Yelv. 12%, © 


* 


Dyer 42,43. IF a Man be bound by Obligation to warrant Lands, and in an Action on 


2 Co. 3. this Bond the Defendant pleads, that the Plaintiff parifice gaviſus eff, Ec. 
2 vide 1. .. o 1 4 - fo h tho Id h ded that 
Lev. 194, this is naught, being only argumentative; for he ſhould have pleaded, 
he did warrant the Lands, & non damnificatur. 
Dyer 118. To ſay Qvod indentura teftatur quod dimiſit is an ill Plea ; for he ought 
to ſhew that he demiſed de facto. | | fa 


2 And. 179.” In a Formedon in reverter, the Demandant counts of a Gift to Baron 
1 and Feme in Tail, and that they are dead without Iſſue, the Defendant can- 
(0) so in a not plead, that che Gift was to them in (5. Fee, without traverſing the 
guare im- Gift in Tail, being only argumentative. | | ; 
edit cannot 5 | 5 e | 

plead that 4. is Incumbent, and not B. without a Traverſe that B. is Incumbent, being enly argu- 
mentative, I A. is Incumbent, ergo B. is not. 2 And. 179. In Treſpaſs againſt divers De- 
fendants, they plead, that one of the Defendants was dead before the Writ purchaſed; the Plaintiff 
replies, that he wasalive; this is naught, without adding & ſic nient morte; ſo if Villenage be plead- 


ed, Replication, that he is Frank- free, without adding azent Lillein, is naught, 19 H. 6. 4. 


7 E. 4. 16. So if a Sci. Fa. be brought 2 a Parſon for the Arrears of an Annuity 
3 179» recovered againſt him, the Defendant pleads, that before the Writ brought 
— reſigned into the Hands of the Ordinary, who accepted thereof; this 

is no good Plea, for he ought to have led, that he was not Parſon the 


Day of the Writ brought. | 
4 Mod. 405. In Yonge the Defendant pleaded, that the Plaintiff was Alienigena in 
Derrier v. Regno Franciz ſub ligeantia adverſarii Dom Regis, &c. oriundus : And on 
A Demurrer to this Plea, the Exception to it was, that this was not a di-. 
rect Affirmative, that the Plaintit was Alienigena, in that it ſhould have 
| been Natus, and not Or iundus; but fome Precedents being cited out of 


+ Where the Word Natzs was ſupplied with Oriundus, the Plea was 
FWG 


Direction for the future Proceedings 
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: PLEAS ap PLEADING. 

A Plea, that he is now a Subject, intended a natural one, and that heTey. 12r. 

was always ſo. | 1 HS 2 5 

ln -umpht againſt an Executor, on the Promiſe of his Teſtator, he Lee, x84. 

pleaded Non afſumpft ; and after Verdict for the Plaintiff, it was objected, Browning v. 

WS :at it did not appear by the Plea (a) who did not aſſume: But per Cur?, 7 

it mall be intended of the Teſtator, for here is no Charge of any Aſſum- _ = fe. 
ing by the Executor. | | . 

| ing towhom, 


= wherc the Law raiſes the Promiſe, will be well enough, but not in the Caſe of 2 ſpe n iſe. 
| Sid. 292. 2 Keb. 57. Cio. Eliz. 703. F 


| »* Soin Debt againſt an Executor on the Bond of his Teſtator, the De- * Page g8 
fendant pleaded Non eft fidum ſuum; and it was adjudged, that ſuum Latch. 125. 
ſhould be intended the Teſtator. } Me: Baker'sCaſe. 
If a Horſe be taken as a Stray, and the Owner ſays, he demanded the 2 Salk. 686, 
Horſe proferendo ſarigfactionem; this is ſufficient, and a direct Affirmation, 2 v. 

as in the Caſe of Warrantizando vendidit. or COT ws 

If a Man pleads, that he entered come or as Heir to ſuch a one; this is 5 H. 7. U,. 
poſitive enough: So if a Man juſtifies as Bailiff or Servant; this is not Dyer 132. 
barely argumentative, but as poſitive and direct as if he had alledged that 

he was Heir, Bailiff or Servant. | 

| If the Condition of a Bond be to ſtand to the Award of J. S. and Sand. 169. 
ſo, that the Award be made on or before the 16th of March, and no 
Award be pleaded, and the Plaintiff replies, that after the making the 

Bond, and before the Action brought, J. predi# 16 die Marti, they 

made an Award; the 5, Scilicet is a direct Affirmation that the Award 

vas made within the Time limited by the Condition, and may therefore (6) The. | 
mb ecaverſed, | | | 1 
= 7 | „„ 5 | Implicative, 
but is an expreſs Averment. 3 Leon. 67, Plow. 127.——-—Fo quod is an Aſſumative; ſo is Et quia, 
Quod cum, Os. and may be traverſed. Lev. 194. I Sand. 117. | 


6. Negative Pregnant. 


| It is laid down as a Rule, that every Plea ought to be direct, and not (1: 26. 
by way of Argument; and that therefore Iſſue cannot be joined on ,, 303. a, 
a Negative Pregnant, or an Affirmative Pregnant of a Negative, i. e. Doct. pl. 255 
ſuch a Negative as ſuppoſes or implies an Affirmative, or ſuch an Affirma- 2 Leon. 197. 
ie as implies a Negative; as Ne dona pas par le fait implies a Gift gate. 36. 
Wb; Paro!, and therefore the Iſſue ought to have been Ne 4 odo Bio. Tit Ne 

Dy Karol, an eretore the Iſſue ought to have been e dona pas modo Big Tit. Ne- 
ima, and this Kind of Pleading is held to be ill on a fe Demurrer z gative Preg- 
cauſe the Plea, Ec. is not a certain Affirmative or Negative of any 28“. _ 
ingle Point in Queſtion, but being only an Error in Phraſe, it is aided 715 {ue 
After Verdict. | | (e) There 

a 8 PT mult be a 
pecial Demurrer to a Negative Pregnant, that is, a Negative Plea which doth alſo contain in it an 

fu mative; and to an argumentative Plea, that is, a Plea which concludes nothing directly, but 

py by way of Argument or Reaſoning ; for the Couit will intend evt ry Plea wo till the con 
= appears, Lil. Reg. 437. | IEA 


In Treſpaſs for cutting his Trees, the Defendant pleads, that it was 21 H. 6. 46, 
the Command of the Leſſor to give them to a Stranger; the Plain- 47- 
If replies, that he did not cut the Trees by his Command ; this was Dock. pl. 256 
eld a Negative Pregnant, and that he ſhould have pleaded Ne com- 


„After Iſſne joined the Defendant pleaded a Releaſe of the Plaintiff 21 H. 6. 9. 
t darein continuance ; the Plaintiff replies, that it is not his Deed Dost pl. 256 
uic darein continuance ; this is a Negative Pregnant, betanſe it implies 


——— —— — ——ũ ee te — wn 


Houſe, tc, 


Gill v. Glaſs. 


| r L EAS LEA DING. 
the Deed to be his, though not executed at the Time alledged by th: 
Defendant. „„ COT. 


22 11. 6.38, In Ciſc'againſt an Hoſt, for that the Plaintiff's Goods were embezzled 


30. by his Default, he pleaded, that they were not loſt. by his Defauh; 
1 pl. this is Negative Pregnant, and he | thould have pleaded the ſpecial 
wth Matter FR” | 


23 H. 6. . In Caſe for burning the Plaintiff 's Houſe by the. negligent- Keeping of 
Dott.pl.256 his Fire, the Defendant pleaded, that the Houſe was not burat by the 


Quere. negligent Keeping of his Fire; this-is a Negative Pregnant. 


5 H. 7.9. If a Defendant plead, that the Cattle died in a Pound overt by the 


Dock. pl. 257 Default of the Plaintiff, and the Plaintiff replies, that. they did not die 
| 7 Page 99 * by his Default generally; this is a good Flea ; but if he ſays, that they 


. did not die ina Pound overt, this is a Negative Pregnant. 
3 H. 6. 3, In Treſpaſs the Iflue joined was, that J. N. the Defendant did not 


38. diſſeiſe the Plaintiff to the Uſe of /. P. Sc. and held a Negative Preg. 


Doc. pl. 257 nant; but had he pleaded Non difſeifivit modo £5 for ma, it had been good 
to all Intents and Purpoſes. V „„ 

36 H. 6. 22, In a Writ of Entry fine aſſenſu capituli, Ne alien pas is a Negative Preg- 

Dot. pl. nant; ſo of an Entry for the Alienation of Tenant for Life. . 


$2 6 8. In Treſpaſs the Defendant juſtifies, by reaſon that the particular . 
Dod.. pl. *nant aliened the Reverſion in Fee to him; the Plaintiff traverſes, that he 


237. did not alien in Fee; this is no good Iſſue, but a Negative Pregnant; for 
n if he aliened but for another's Life, his Entry is lawful, 6 

2 Lil, Reg. He in Reverſion brings a Writ of Entry in ca/u proviſo, upon. an 

212, Alienation made by the Tenant for Life, ſuppoſing that he has aliened 

in Fee, which is a Forfeiture of his Eſtate ; the Tenant comes and 

| pleads, that he hath not aliened in Fee; this is a Negative, wherein is 

included an Affirmative ; for though it be true, that he hatk not aliened 

in Fee, yet it may be he hath aliened in Tail, which is alſo a Forfeiture 

of his Eſtate. be . | 0 | 

Carter 221 If an Executor pleads ſeveral Judgments, and that he hath not Aſſcts 

Warcupy, ultra; and the Plaintiff replies, they are kept on Foot by Fraud; and 

Symonds ad- the Defendant rejoins, they are not kept on Foot by Fraud; Cc but 

8 doth not ſay Nor any or either of them; the Refoinder is naught, for Ca) 

Plea, that a there is a Negative Pregnant. FF; io ee: 


11 


Was not burnt for want of good Caſtody of his Fire, is a Negative Pregnant, Bro. Title Negatice 
Pregnant 3, Fitz. Iſſue 88,——Saying that you accepted not the Obligation in Satisfaction, impli.s 


that he gave you the Obligation, which is a Negative Pregnant. Stile 30g. 


: | Cro, Jac. 87. If an Action of Treſpaſs be brought for entering m0 a Man's Houſe, 


25 Cel the Defendant pleads, that the Daughter licenſed him to enter, by which 
be entered; the Plaintiff replies, Quad non intravit per licentium ſuun; 
though this Replication be a Negative Pregnant, for it ſeems rather to 

confeſs the Licence than to deny it; yet the Verdict having found that 

Licence, the Dubiouſneſs of Phraſe is now removed, and the Truth ap- 


pPeears by the Verdict. | | | | | 
Co. Car. So in Debt for Rent on a Leaſe, the Defendant pleads Quod nibil la- 
12. zuit in tenementis tempore dimiſſionis ; and the Plaintiff replies, Quod habuit 


in tenementis, without ſhewing what Eſtate; though this had been bad 

on a Demurrer, becauſe, by not ſhewing- what Eftate he had, it is Preg- 
nant of this Negative, that he had not ſuch an Eſtate by which he had 

Power to demile, yet after Verdict it is good, where the Truth appears 
that he had ſuch an Eſtate that he could demiſe. 


Lev. 83. In Debt on an Obligation to perform Covenants in an Indenture of 
Pullen v. Leaſe made by the Plaintiff to the Defendant, whereby the . Defendant 


e covenanted, that he would not deliver the Poſſeſſion to any but the 
Leeſſor, or to ſuch Perſons as ſhould lawfully evict him; the _ 
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' PLEAS AM LEA DING. IO, 
pleads, that he did not deliver the Poſſeſſion to any but. ſuch as lawfully - 
evicted him : And on Demurrer to this Plea it was objected, that the ſame 
was ill, and a Negative Pregnant; and that he ought to have ſaid, that 
ſuch à one lawfully evicted him, to whom he delivered the Poſſeſſion ; or 
that he did not deliver the Poſſeſhon to any: But the Court held the Plea 
purſuing the Words of the Covenant good, being in the Negative; and 
that the Plaintiff ought to have replied, and aſſigned a Breach; and there- 


1 


fore judgment was given againſt him. = 


* 7, That Things muſt be pleaded according to their Operation in Page 100 
T hs Teh e | | W 
The Grant or Conveyance of one Jointenant to his Companion muſt Co. Lit. 93. 
be pleaded as a Releaſe; for one Jointenant cannot enfeoff his Compa- 5 Footy 
nion, becauſe they are already both ſeiſed per mie et per tout; and this Sand, 5, 
Manner of Conveyance paſſing by Livery cannot operate ſo as to give Vent. 78, 
him what he already has; but though a Releaſe be the proper Convey- :- 
ance from one Jointenant to another, yet if the Jury find, that the one 
Jointenant did grant or convey to another, this amounts to a Releaſe ; 


for they having found the ſubſtantial Part, the Court is to apply the Words 


according to the Operation they have in Law ; but every ſuch Conveyance 


muſt be pleaded as a Releaſe. e | 
So if Tenant for Life grant his Eſtate to him in Reverſion; this is a Raym. 187. 
Surrender, and muſt be pleaded accordingly, being the Operation it hath 4 Mod. 157. 
in Law | DES, 1 85 5 

If J. S pleads the Grant of a Rent from his Father in this Manner, Comb. 190. 
viz. that in Conſideration of Love and Affection, and 5. he conceſſit 2 Vent. 149, 
& aſſignavit, c. and there is neither Attornment nor Inrolment of the 200, 266. 

_- ; £ » Ade v. 

Deed ; this cannot paſs as a Grant at Common Law, nor as a Bargain 


STS. Ak Baker and 
and Sale for want of Inrolment ; and though it (a amounts to'a Co- Mare. 


venant to ſtand ſeiſed, being in Conſideration of Love and Affection, 4 Mod. 149. 


yet it ought to have been ( ſo pleaded, being the Operation it hath in rs 241, 


5 | (a) A Man 
LF 5 1 may bargain 
and ſell to his Son, but then the Conſideration of Money ought to be expreſſed, and it ought to have 
all the other Cireumitances of a Bargain and Sele; yet if it ka h not, and the Conſideration of Love 
and Affection is expretled, it will amount to a Covenant to ſtand ſeiſed. 7 Co. 40. Baual's Caſe. ' 
2 C). 24. Cro. Eliz. 304. and vide Vent. 137. Lev. «6. Mod. 173. Croſs v. Scudamore. (b) The 
Word Dadi or Conceji may amount to a Grant, to a Feoffment, to a Gift, Leaſe, Releaſe, Confirma- 
tion o Surrender; and it is in the Election of the Party to uſe it to which of theſe Purpoles is moſt 


 #prerable to his Intereſt, and therefore he may plead it as either. Co. Lit. 3or., b. 4 Mod. 150. cited, 


All neceſſary Circumſtances implied by Law in a Plea need not be ex : Co, Lit. zoz. 
preſſed ; as in pleading a Feoffment, Livery and Attornment are im- 2 135. 
plied ; /ecus in a Grant. 1 1 WO wag 5 

la pleading a Conntermand to a Submiſſion to Arbitration, it need not 8 Co. 82. 
be alledged, that the Party gave Notice to the Arbitrators, for without : 
that it is no Countermand ; and therefore if no Notice be given, Iſſue may 
be joined upon the Point, Quod non revocavit. 3 ; 

If a Diſſeiſee plead, that he could not enter for Fear, he muſt ſhew co. Lit. 251. 
ſome juſt Cauſe of Fear, that the Court may judge of the Reaſonableneſs b. 
of an Apprehenſion of Danger to his Perſon ; but in a ſpecial Verdict, if 
the Jurors find, that the Diſſciſce did not enter for Fear of Corporal Hurt, 
5 is 23 and it ſhall be intended that they had Eyidence for Wwhat 
they und 5 8 e | 

Var. IV. = „„ | >; CBE 


2 


1 


8 - PLEAS aww PLEADING. . 
Comb. 403, The Defendant, made Conuſance as Bailiff-to Fane Eriſful, that Fo- 
Ld. Raym. gert Griffith was ſeiſed in Fee, and deviſed to Thomas Griffith in Tail, and 
> 676. that a Common Recovery was ſuffered againſt him, to the Intent that ane, 
* ' ſhould have a Rent of 40l. per Ann. after the Death of Thomas; and that 
Carth. 411+ there was a Deed after the Recovery declaring the Uſes, Ic. which was 
Trygern v. held to be ill pleaded; for he ſhould not have ſet forth the Deed, but have 
een, pleaded according to the Conſtruction of Law, that the Recovery was to 

ſuch Uſes at the Time. | N . 

' 4 Co. 2. The Admittance of a Copyholder, as well upon a Deſcent as Sur- 

render, may be pleaded as a Grant, to avoid the Inconvenience which 

Page oi * would follow, if the Copyholder ſhould be forced in pleading to ſhew the 

 _ firſt Grant; for that was either before the Time of Memory, and ſo 

(% That not-pleadable, or within the Time of Memory, and (a) then the Cuſtom 

TOR | 1 | vy 

was ſeiſed 8. 

| ſecundum Ep | | ys j. | Y . . 

conſuetuninem manerii does not neceſſarily import a Copyhold. 3 Bulſt. 230. Roll. Rep. 211. 2 
Vent. 144. | e | | FRE. 


4 Co. 22. b. So he may alledge the Admittance of his Anceſtor as a Grant, and ſhew 
the Deſcent to him, and that he entered, without ſhewing any Admittance 

: of himſelf. „ : WE Hos 
4 Co. 22, But he cannot plead, that his Father was (5) ſeiſed in Fee at the Will 
(% Without of the Lord by Copy of Court-Roll of ſuch a Manor, according to the 
ſhewing of Cuſtom of the Manor, and that he died ſeiſed, and it deſcended to him; 


| ug, for in Truth his Intereſt in Judgment of Law is but a particular Intereſt at 
rant, Will. 125 | 8 ; 


ro. Jac,103 | | i 
adjudged | . 3 : | 5 | „ 
naught upon a general Demurrer, Cro. Car. 190 per totam Curiam; thou h the Son had there ſhewn, 
that after the Deſcent he was admitted: But by three Judges, it is but a Fault in Form, and the Iſſue 
being taken upon @ collateral Matter, and found for the Plaintiff, it is helped by the Statute of 
Jeofails——Byt if 4. pleads the Grant of the Revetſion of a Copyhold after the Death of B. Te- 
hant for Life, he need not ſhew the Beginning of the Eſtate of B. nor by whom granted ; for it is 
not the Title of 4, but Matter of Inducement only. Cro. fac. 52. 2 Vent. 182. Hos 


* 
5 


11 = ch If one licence another to enjoy ſuch a Houſe or Land till ſuch a Time, 


vide Title this amounts to a-preſent and certain Leaſe or Intereſt for that Time, and 

Leaſe, may be pleaded as ſuch, though it may be alſo pleaded as a Licence; and 

FI, if jt be pleaded as a Leaſe for years, and traverſed, the Leſſee may give 
the Licence in Evidence to prove it. 


And. 30. If an Obligee in a Bond covenants not to ſue the Obligor, this amounts 


pat Elia, to a Releaſe, and may be pleaded as ſuch: but if the Covenant is that he 
"Siry Abr. Will not ſue him before ſuch a Day; this reſts only in Covenanr, and the 


939. Party, if ſued, can only have an Action of Covenant. 5 
DWA... ; : 555 : | . 5 
2 . A. having a Rent- charge iſſuing out of three Acres, B. purchaſed 


Show, 321. two Acres thereof, and A. covenanted and granted to and with B. not 
8. C. cited. to diſtrain in theſe two Acres for the Rent. Glanvil, contrary to 41. 
.  derſon, held it a Releaſe; and the Court held, that if it be a Releaſe, 
the 822 'of the other Acre may plead it, for thereby the Rent was 

; extin | ERS : 


t 18 Reb. If two are bound in an Obligation, and the Obligee releaſes to one of 8 
a 3 3 them, provided the other ſhalt not take Benefit of this Releaſe, the Proviſo 
Gs. f ws and the other ſhall take Advantage of the Releaſe, if he can get 
t to Ihew. | | FE 

eee If two are jointly and ſeverally bound in an Obligation, and the Ob- 
beer 10 ligee by a Deed covenants and agrees not to ſue one of them, this ſeems to 
Pain, be no eleaſe, but that he may ſue the other. | 

Carth63,64 J. If the Obligee covenants and grants to and with the Obligor, that 
= Salk. $73. during ninety-nine Years he will not put the Bond in Suit; this ig LT 

+ to i 6 1 5 a Co 


b . 


PLEAS aww PLEADING, | | | 
| An n which an Action will lie, but it cannot be pleaded in Show. 46. 
2 the Bond ; but 8 the Covenant is, that the Obligee will not 4 5 
ail any Time hereafter put the Bond in Suit; ſuch Covenant is pleadabe 
in Bar as a Releaſe; and in the Argument of this Caſe it was allowed by 
all, that if a Letter of Licence contains the following Words, vis. that + 
it the Creditor ſues within ſuch a Time, his Debt ſhall be forfeited, ſach 
| Licence is pieadable in Bar. | | ll cows 


2%; Of Colour in Pleading. - 4 *Page102 


x 


_ Colour is a feigned Matter, whith the Defendant or Tenant uſeth in 2 Lil. Reg. 
= ji; Bar when an Action of Treſpaſs or an Aſſiſe is brought againſt him, in 273. 
= hich he gives the Demandant or Plaintiff a Shew that he hath a good 2 0 0s 
_ :.uſc of Action, whereas in Truth he hath not, but only a Colour and 75 Dr. . 
pace of a Cauſe; and it is uſed to the End that the Determination of the'feld's GP | 
Action ſhould be by the judges, and not by the Jury, and therefore Co- X 
| lour ought to be Matter of Law, or doubtful to the Lay Gents. | ' 
ln an Aſſiſe, when the Defendant pleaded only a colourable Bar, that 2 Inſt. 471. 
is ſuch a Bar as ſhewed ſome Title in the Demandant, they proceeded to _ 214 
take the Aſſiſe at large, which was in this Manner; the Alle ſnewing no J 4, | 
| Title in the Plaintiff, the Defendant would ſhew his own Infeoffment or Fr. | 
Inveſtiture, but becauſe ſuch Feoffment was only Evidence that there was 10 Co. 91. 
no Diſſeiſin, it would amount to the general Iſſue without Colour; and : 
therefore the Defendant urged, that the Plaintiff obtained by virtue of an 
Inveſtiture, on which the Ceremony of Livery had never paſſed; and the 
Validity of ſuch Inveſtiture, being a Queſtion of Law, was not to be an- 
ſwered by the Jury, and therefore the Plea of his own Iaveſtiture, which 
alone would have been only Evidence of no Diſſeiſin, joined to the Plain- 
tiff's Title, which turned on a queſtion of Law, drew the Cauſe from the 
Jury to the Court; and this obliged the Plaintiff to ſhew by what Inveſ- 
titure he claimed, and then the Aſſiſe was taken at large on the Title of 
the Plaintiff ; which was done, that the Plaintiff's Title might appear en 
Record, and the Plaintiff be confined to give Evidence touching that Title, | 
that the Jury might not wander from that Evidence; and that, if they 
did, they might the more eaſily convict them in an Attaint. 7 | 
In an Aſſiſe, if the Tenant pleads, that he demiſed the Lands to the Keilw. 103. 
Demandant for Years, this is no good Plea ; becauſe the Complaint is of 5 
a Diſſeiſin of a Freehold, and the Tenant gives the Demandant no Colour 
to have an Aſſiſe. bp ES | | | 
If in an Aſſiſe the Tenant pleads in Bar, that his Father was ſeiſed Keilw. 103. 
and died, and that he as Son and Heir entered, and gives Colour to 
the Demandant ;- and he replies, that he himſelf was ſeiſed, till by the 
Father of the Tenant difſeiſed; and that he made continual Claim, and 
| after the Death of the Father re-entered, and was ſeiſed till, He. this is 
a 8 Replication,. and yet his Title is founded on his own Poſſeſſion 
ony. | _ | | 5 
Ina Treſpaſs, if the Defendant juſtifies the Taking of the Cattle Damage Co.Ent.653 
fealant, he need not give any other Colour to the Plaintiff ;' for by this Dodt. pl. 73. 
Juſtification he acknowledges the Property to be in him. | -7 3 
In Ejectment the Plaintiff's Title in his Declaration muſt be an- Dyer 65 
ſuered; and it is not ſufficient barely to give Colour, as in Treſpaſs, or ©, Bat. „ 
an Aſhſe, T RE WES oa | + + Raſh. Rate > 


| „ „ 3 15 2 84h 5 
In FjeQments the modern Practice is, to plead the General Iſſue, the Defendant entering into 
a Rule to confeſs Leaſe, Entry and Oufter, by which Means the Title only is in Queſtion between 


tbe Parties- 


Tl PLEAS D PLEADING. | | 
10. Co. 88. Colour ought: tb have the following Qaalitiez, 1/2, It ought to be 2 
| Matter doubtful to the Jury; as where the Defendant ſays, that the 

" Plaintiff claims by Colour of a Deed of Feoffment, where nothing paſſed 
by the Deed ; this is a goed Colour, being a Doubt to the Lay Gents whe- 


ther the Land paſſed by this Feoffment without Livery. 2d/y, It ought 


to have Continuance, though it wants Effect; as where the Defendant 
gives Colour by Colour of a Deed of Demiſe to the Plaintiff for the Life 
of FJ. S. who before the Treſpaſs was dead; this is not any Colour, for 
Page io; this doth not continue; but he ought to ſay, that he claims by virtue of 
a Deed of Demiſe made to him for his Life where nothing paſſed by that. 
. 1 : 3dly, It ought to be ſuch Colour that if it were effectual would maintain 
the Nature of the Action, as in Aſſize to give Colour of Freehold, c. 
Raft. Ent. In Treſpaſs if the Defendant pleads a Fine ſur Conuſance de Droit, le. 
277. _ vied by the Anceſtor of the Demandant, he ſhall not give Colour although 
per emu this be but executory ; otherwiſe if he pleads, that his Anceſtor granted 
| 5 8 the Reverſion after an Eſtate for life or Years. | . Df CI 
10 Co. go, The Reaſon why Colour ſhall be given in a Writ of Entry. ' fur dil. 
Dot: pl. 77: ſe;fon, Writ of Entry in Nature of an Aſſiſe, in Aſſiſe, Treſpaſs, Oc. is 


to make a certain Iſſue; but when the ſpecial Matter of the Plea torally 


bars the Plaintiff, no Colour is neceſſary; and therefore in pleading a 

Warranty, an Eſtoppel or Fine with Proclamations, no Colour is necel- 

22 H. 6.50, When a Man pleads to the Writ, or to the Action of the Writ, no Co- 
lour ſhall be given. ab . 


Dot. pl. 77; Where the Defendant intitles himſelf by Act of Parliament, no Colour 
{ is to be given. + # ; 8 72 5 a N 
to Co. 8 Where Letters Patent are pleaded, the Defendant ought to plead Colour 
Doct. p 77 by former Letters Patent in this Form, Scilicet colore quarandarum Litera- 
rum Patientium fad predict the Plaintiff, Cc. uli nil tranſivit, and not 
125 chat the Plaintiff claims Colore concęſſionis ſive dimiſſiunit, Sc. 
Docd. pl. 78. He who juſtifies for Wreck, Waifs, Strays, need not give Colour. 
10 Co. 91% So he: who juſtifies for Tithes ſhall not give Colour; for although 
| my: Perſon ſevers them from the nine Parts, yet they belong to the 
Parſon. | | | DP, 
2211.6. 50, In Treſpaſs the Defendant pleads, that the Freehold is in J. S. or that 
18 K. 4. 3. J. S. is ſeiſed in Fee as of his Demeſne, and that he by the Command of 


ERS, J. S. Ce. he need not give Colour; for though the Fee or the Freehold 


Treſpaſs the g FOR f 5 
Defendant the Premiſſes; but where the Lefendant makes a ſpecial Juſtification in 
juſtifies as him, in whoſe Right as Servant, tc. there he ought to give Colour; as 


: ade if he pleads that J. S. was ſeiſed, and infeoffed him, in whoſe Right, Oc. 
d not 
555 3 the Plaintiff has any Intereſt in the Land. 


Lutw. 1343. 1 
& vide Cr. Eliz. 56. 


Raſt, Ent. In Forcible Entry the Defendant may plead, that he was ſeiſed until 
18 4 diſſeiſed by the Plaintiff, and this is good without giving Colour. 


Dyer 246, In Aſſiſe the Defendant juſtifles by virtue of a Leaſe for Years, he need 
not give Colour, in as much as he does not plead in Bar of the Aſſiſe, nor 


„ does he take the Freehold on himſelf. 125 
2 Rol. Rep. In Treſpaſs the Defendant pleads, that the Plaintiff claims Colore Fei. 
440. famenti, by which nothin raſled, this is not good Colour, for he ought 

10 have pleaded Colore Charte Feoffamenti, | 


Where 
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be in J. S. yet the Plaintiff might have an Intereſt for Years as a Leaſe in 


there he ought to give OW ; for in this Caſe it cannot be preſumed that 
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h PLEAS and PLEADING. | 
Where the Defendant derived a Title to himſelf by divers meſne Con- 2 Rol. Rep. 
Colour to the Plaintiff by one who was laſt named in :. 
veyances, and gave | y one Wh Ne | 
the Conveyance, this was held naught; and that he ſhould have given Co. 
| lour by him who was firſt.named in the Conveyance. ALD os it 
In Treſpaſs for entering the Plaintiff's Houſe, and taking and carrying Leon. 266. 
away of his Goods, the Defendant pleaded, that before the Treſpaſs ſup- 55 5 1 8 
| poſed one A. was poſſeſſed of the ſaid Goods, and the ſaid Goods being 
nin the Houſe of the Plaintiff, the ſaid A. fold them to the Defendant, by - FEE hh 
—_ Force whereof he was poſſeſſed, and being ſo poſſeſſed came to the Plain- e 
tits Houſe, Qc. and by Aﬀent and Licence of the Plaintiff's Wife he , 
entered into the Houſe, and carried away the * Goods; and this Plea was *Page104 
| held naught, there being no Colour given the Plaintiff, and the Licence Ek 
given by the Wife not material, nor ſufficient for juſtifying an Entry; but 
in this Caſe it was held that the Want of Colour is but Matter of Form, 
which muſt be taken Advantage of on Demurrer. _ | | 
In Treſpaſs for taking and carrying away a hundred Loads of Wood the Cco. Jac, 
| Defendant juſtifies, for that F. S. was poſſeſſed of them ut de bonts pro- —% begs 
priit, and the Plaintiff claiming them by Colour of a Deed of Gift after- N. 4 = 
wards made, took them; and the Defendant retook them; and it was 2 
| thereupon demurred, becauſe the Colour given to the Plaintiff is a good 
Title for the Plaintiff, and confeſſeth the Intereſt in him; for Colour 
ought to be ſuch a Thing, which is good Colour of Title, and yet is not 
any Title; as a Deed of a Leaſe for Life, becauſe it hath not the Cere- 
mony of Livery, ſo the Grant of the Reverſion is not good without At- 
tornment ; but a Deed of Goods and Chattels, without other A& or Ce- 
remony, is good ; ſo of Colour by a Leaſe for Years, or by Letters Pa- 
tent. Re 
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9. Of pleading Non-tenure and Diſclaiming. 
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3 | - - Ded.pl.129 
The Plea of Non-tenure, or that the Defendant holdeth not the Lands Bridge 72,73 
mentioned in the Plaintiff's Count or Declaration, is chiefly uſed in { a) Dyer 227. 
real Actions, and is faid to be General or Special; General where the 3 
Party denies ever to have been Tenant to the Lands in Queſtion; Special Leaſe Nor- 
where he alledges that he was not Tenant at the Time of the Writ pur- fenure is a 
chaſed. Ng 5 ons | e good Plea, 
e ; ; | | a 0 8 | 
At (b) Common Law if the Tenant had pleaded Non-tenure as to Part, (4) — ”y 


it would have abated all the Writ ; but by the Statute of 25 E. 3. cap. 6. | 

16. it is enacted, That by the Exception of Non-tenure of Parcel no Mod. 181. 

_ _ be abated, but only of that Parcel whereof Non-tenure was | 
edged. | : 

When the Tenant pleads Non-tenure to the whole Lands demanded, Dodt.pl.128 
he need not ſet forth who is Tenant ; but when he pleads Non-/enure as to | 
Fart, he muſt ſet forth who is Tenant of the other Part, and muſt (c) aver : 
that he himſelf was not Tenant die impetrationis brevis. | (c) Pleading 

Non-tenure 


as the Time o” the Writ pur haſed is ſufficient, withour adding Nec unguam plea, Doct. pl. 128. — 
with what Certainty, Mod. 181. . 


1 
— 


If Iflue be joined on a Plea of Non-tenure, and it is found by Ver- Cro. Elie, _ 
dict, that before the Writ purchaſed the Tenant infeoffed divers Per- 233. | 

ſons with an Intent to defraud him who had Cauſe of Action, and not- 22 3 
withſtanding ſtill took the Profits, this Finding is ſufficient to intitle 


"Vs 


* 


Jon Fee pl. 9. medon in the Deſcender or Remainder, Hors de fon Fee is no Plea ; other- 


OF? i 2 e . 4 4 q * n SAY 
\ ; 7 
= | 


- 


PLEAS av PLEADING: 


Mod.z8z. If a Formedon be brought of 140 Acres lying in three Vills, and the 
Fowle v. Tenant pleads Non-tenure of 100 Acres, he need not ſet forth in which of 
Doble. the Vills the 100-Acres lie. | x} 
6. Co. 10. a. If on a Plea of Non-tenure for the Whole the Writ abates, the Demand. 
Doctqpl. 129 ant ſhall not have a new Writ by Journies Accounts; otherwiſe if it abate 


| only on a Plea of Non-tenure-for Part. 
33 H. 6. 2. 
Doct. pl. 128 


In a Præcipe, after Jointenancy pleaded, the Defendant, to another 
Writ, cannot plead Mon- Tenure, for by his former Plea he hath affirmed 
himſelf to be Tenant; but had the firſt Writ been brought againſt a 
Page 105 Huſband, and the ſecond againſt Huſband and Wife, ſhe might hare 
172 pleaded Non-!enure, being a Stranger to the firſt Action. 9 
Doct. pl. a9 Ina Writ of Entry in the Nature of an Aſſiſe againſt Huſband and Wife, 
10 H. 6. 22. the Huſband ſays, that the Wife was not 'l enant of the Land the Day of 
the Writ purchaſed nec unguam poſtea, and held a good Plea. N 
Mod. 250. As to Non-tenure's being a Plea in Bar or in Abatement, this Difference 
hath been taken, viz. That Non-tenure, which goes to the Tenure, as, 
when the Tenant denies that he holds of the Demandant, but ſays that he 
holds of ſome other Perſon, is in Bar; but Non-tenure, that goes to the 
Tenancy of the Land, as where he pleads that he is not Tenant of the 
Land, goes in Abatement only. | . : 
2 Rol. Rep. A General Non-tenure is not a good Plea to a Scire-Fa. upon a ſudg- 
ment in a perſonal Action, becauſe it falſifies the Plaintiffs Retdrn; bu: in 
Rol. Rep. a Sci. Fa. to have Execution of a Judgment in a real Action one may plead 
8 Elz. Non-tenure againſt the Return of the Sheriff, becauſe of the high. Regard 
973. the Law has to the Freehold. | | - 


6 Med. 226. 


2 Ld. Raym. 854. Salk. 40. pl. 9. 2 Salk. 679. pl. 7. 


| Owen 134. But a ſpecial Non-tenure may be pleaded to a Sci. Fa. upon a Judg- 
3 Lev. 205. ment in a perſonal Action; as to a Sci. Fa. on a Judgment for Debt or 


Damages againſt Tenant for Years, he may plead that he has only a Term 
| for Years. | N : 


3 Lev. 330. Ina Formedon in Reverter, if the Tenant pleads Non-tenure generally, 


. e the Demandant may maintain his Writ, that he is Tenant, though he can 


(e) Co. Lit, recover no Damages; adjudged by all the Court, and that (e) Lit. and Co. 
102, 361. Were not to be intended of a fimple Plea of Non-tenure, but of Non-tenure 
with a Diſclaimer, as the Pleadings were uſually in Liitleton's Time; for 
upon the ſimple Plea of Non-tenure, ſuppoſing the Tenant hath no Free- 
hold but a Reverſion in Fee, the Demandant ſhall not be reſtored to the 
Fee, for nothing is diſowned by the ſimple Plea of Non-tenure but only 
the Freehold, which may be true, and yet he'may thave the Reverfion in 
Fee; but when the "Tenant diſclaims; or pleads Non-tznure and diſclaims, 
= - ſhall be reſtored to the Whole, becauſe he hath diſclaimed 
E Ole. 1 . I? f 15 Ei boi nat . x 


10. Pleading Hors 4 fon Fee. 


Dod, nl. 216 Hors de fon Fee is an Exception to avoid an Action brought for Rent- 


| ge Services, Oc. iſſuing out of Lands by him who pretends to be the Lord; 
—_ has for if the Defendant can prove that the Land is without the Compaſs of 


* 7 his F ee, the Action falls. ; | 
Rio. Herr de If the Writ comprehends Certainty of Title, as in Mordanceftor, For- 


wile 


(For the Demandant, the Feoffment being void by the Cd) Statute 13 El. 
_ . whic eee, — f | a | 


Title Fraud. 3. e 1 


erer 


ieren 


_ — 


„ PLEAS and PLEADING _ 1 
wiſe in a Writ of Entry ſur difſciin, or in an Aſſiſe of Rent, but in an 5 1 4. 6, 


Aſſiſe, if the Party makes Title, Hors de ſon Fee is no plea. H. 8. 3. 


| | Dyer 311. 
In Treſpaſs or Reſcue Hors de ſon Fee is no Plea, without ſhewing of 6 E. 4. 4. 
whom the Land is held. | : Docd. pl. 26 


In a Ceſſavit Hors de ſon Fee is no good Plea, becauſe the Tenure is 2 laſt. 296. 
traverſable. | i | ED 8 

If a Stranger claims a Seigniory, and diſtrains and avows for the Ser- 

vices, the Tenant may plead that the Tenancy is extra Frodum, Ec. of Oe, Lit. l. b. 
him, that is, out of the Seigniory, or not holden: of him; but he can- cited ee 
not plead extra Feodum, c. unleſs he takes the Tenancy upon himſelf. + ay _ by 
that this Rule is to be intended in Caſes of an Aſſiſe, and fo were all the Books cited in Co. Lice | 


Proof of this Opinion. 
h + Vie infra lob. 


In an Avowry the Tenant cannot plead Ne ungues ſeiſe of ſuch Ser- 9 Co. 34. b. 
vices generally, becauſe he leaves no Remedy for the Lord either by | 
* Avowry, or by Writ of Cuſtoms or Services; and therefore, if he is Page 106 
1 Tenant in Fee-ſimple, he ought either to diſclaim or plead Hors de ſon | 
ce. ; * | 
If in 1 ) Treſpaſs for taking of Goods the Defendant juſtifies by Com- 41 
mand of the Lord of the Manor, of whom the Plaintiff held by Fealty 104. = 
and Rent, and that for Non-payment of the Rent he took them Nomini rard v. 
difirifionis ; the Plaintiff may reply, that the Locus in quo extra abſque Sith. 
hoc quod eft infra Feodum, c, adjudged upon a ſpecial Demurrer, it ee, oY 
being ſhewn for Cauſe that the Plaintiff had not taken the Tenancy on Ss 
hanſelf, ON DORA | may plead 


. ALE ²˙ RT I OIOESTT nt nu ns 


77 5 ES, generally 
Hors de fon Fee, and ſo may Tenant for Years. 2 Mod. 104. per Cur. 


11. Eſtoppels in Pleadings. 


There are three ſeveral Kinds of Eſtoppels, by Matter of Record, by Co. Lit. 3 8a. 
Matter in Writing, and by Matter in Pair. 1, By Matter of Record,“ | 
wit. by Letters Patent, Fine, Recovery, Pleading, taking of Continu- 
ance, Confeſhon, Imparlance, Warrant of Attorney, Admittance. 2dly, 
By Matter in Writing, as by Deed indented, by making an Acquittance 
by Indenture or Deed Poll, by Defeazance by Indenture or Deed Poll. 
zal, By Matter in Pais, as by Livery, by Entry, by Acceptance of Rent, 
by Partition, by Acceptance of an Eſtate. 8 
Every Eſtoppel, becauſe it concludes a Man to alledge the Truth, 8 
muſt be certain to every Intent, and not to be taken by Argument or Se“ 
the LY | Every Ei- 
Inference. 4 het | e | 1 
| | 5 ä ; ought ro be 
2 preciſe Affirmation of that which makes the Eſtoppel. Co. Lit. 305,——Eſtoppels are odious in 
Law; and although all Parties to an Indenturc are bound by the Words thereof, becauſe they agree 
to it, yet that muſt be intended of mates ial Words, and not of all minute and deſcriptive Words and 
Circumſtances. A Matter alledged that is not traverſable thall not eſtop. Co. Lit. 352. 
An Eſtoppel is not taken Notice of unleſs relied on in Bleading. Mod. 201. An 
| Eſtoppel cannot be pleaded with a Traverſe. 2 Mod. 37. F f 


By Matter of (3) Record all Parties are eſtopped, ſo that a Man 
ſhall not be received to take an Averment (c) directly contrary to a 9 H. 6, 66. 


—— rr ̃ T . 


Record. (OJ ifa Deed 
When be inrolled 


; : ; PO p N . of Record, 
the Party iseſtopped to ſay that it is not his Deed, or that it was not acknowledged by him. Leon. 184. 
3 Leon. 84. Comb. 248. vide Title Bargain & Sule. (e) If one of my Name levies a Fine of my 
} Land, [ may confeſs and avoid the Fine by ſhewing the Special Matter which ſtands with the Fine, 

Cro, Eliz. 53 t. vide Title Fixes, Where one ſhall be eſtopped to ſay, that a Writ iſſued 2 775 


* 


1 


IL. 


Lis © + 


PLEAS any PLEADING. 

Co.Lit;352. When the Truth is apparent in the ſame Record, the adverſe Party 
b. ſhall not be eſtopped to take Advantage thereof, for he cannot be eſtop- 

peed to alledge the Truth when it appears of Record. | 
Stile 395. If A. B. is outlawed by the Name of A. B. Eſq; and comes in grati, 
"Baylev. and reverſes it for want of Proclamations, he ſhall not be eſtopped to ſay 

Scarborough. afterwards that he was a Knight and no Eſquire. 1 | 

(2) Mod. If one puts in Bail by a wrong Name, { d) he ſhall be concluded there. 

38. by, as was agreed per Cur. in the Caſe of (e) Smith v. Villars; and in a 

* Salk-3. Pl.). Civil Action he need not join in the Recognizance; and in the Caſe of the 
Tr Earl of Banbury, who was indicted by the Name of George Knowles, Eſq; 
though by the Courſe of the Court he ought to have joined in the Recoy- 
nmninance; yet, becauſe if he had entered into one by the Name of G. K. it 
Pagel o/ would have been an Eſtoppel upon him, “ he was indulged to bring others 
who gave Bail for him by the Name of G. K. Eſq; for their Act could 

(.) But then not conclude him. | 3 


muſt be EY 
pleaded as an Appearance. Salk. 8. pl. 19. 


ee a cn es ae 


— 


OS Where one brought a Writ of Error upon Judginent in Dower againſt 
> 2 Jon. 170. : NN. 
Skin, 10. him, and aſſigned for Error that he was within Age, || and appeared by 
pl, to. Attorney, and Iſſue being joined upon the Nonage, and found for the 
Raym. 456. Plaintiff in Error, the Defendant therein would have ſtaid Judgment, 
| eee becauſe in the Aſſignment of Error it was alledged that 7 Sept. 20 Car. 2. 
| Ifinfant he was of the Age of fourteen & now amplius, and the Writ of Error was 
Plaintiff ap- brought 4 July 26 Car. 2. and in Michaelmas Term following, and Error 
pearsby At- aſſigned by Attorney, when he could not be of the Age of twenty-one, 
Lede 4 according to his own Allegation ; but the Subſtance of the Iſſue being 
Judgment Whether he was within Age, and the viz. no material Part of the Iſſue, it 
not to be was held no Eſtoppel. © | | 
© * xeverſed. | 
v1 Jac. 1. c. 13. 


: . !—ĩ— at IB 


Oo. Lit. 352. Matters alledged by way of Suppoſals in Counts ſhall not conclude or 
F, eſtop, otherwiſe it is after Judgment given; and though after Nonſuit the | 
| Suppoſal in the Count ſhall not conclude, yet the Bar, Title, Replication, 

or other Pleading of either Party, which 1s preciſely alledged, ſhall. con- 

. #1fPlaintiff clude after Nonſuit. T 5 | 
is nonſuit is | | „ | 
he not in the ſame Situation as if he had never inſtituted the Suit; and does not a Plaintiff fre- 
quently ſubrpit toa Nonſuit for the Purpoſe of bringing another Action, in which the former Re. 
cord cannot be given in Evidence ? Lord Cole can only mean in thoſe Caſes where a Nonſuit 1s 
peremptory, which ate very few, as in Appeals in favor” vite, Ce. Kc. and in Attaint, c. after 


Appearance. When a Nonſuit is petemptory, ſee 5 Com. Dig. 161. (X 4.) 8 


ER K hn 


— 
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Co.Lit.352. Regularly a Stranger ſhall not be bound by ncr take Advantage of an 


Eſtoppel. 5 5 | 

(Og 346: Privies in Blood, as Heirs, Privies in Eſtate, as the Feoffee, Leſſee, 
| Sc. Privies in Law, as Lords by Eſcheat, Tenant by the Curteſy, Te- 

. nant in Dower, the Incumbent of a Beneſice, and others that come under 
by Att in Law or in the F/, ſhall be bound by and take Advantage. of 

1 „ | Where 
D EE Es er ENNNG: 4 5 5 

0 ous Keb 5 . pa ann whether it may not be ſo found by Verdict, vide Ley 173. 8 


3 37. Batley v. Bunning. Whether the Defendant ſhall be eſtopfe 
do ſay, that the Plaintiff's Teſlator was dead when a Wiit was ſued out in his Name. Lutw: 254 


Where one ſhall be eſtopped by praying Oyer of a Record or Deed, Lutw. 1644. Salk. J. pl. 17. 


ä 


2 — 


TY > 


- 


Im the Caſe of Combe and Pitt, it is ſettled that the actual 1 Da t ſuing out the Writ may be 
ſhewn in pleading. Yide the Caſe in 3 Burr, 4923, Br. i» File way 


1 


— 


PLEAS and PLEADING. _ 

© Where the Record of the Eſtoppel runs to the Diſability or Legitimati- : 
on of the Party, there all Strangers ſhall take Benefit of eas Record: as "an 1 8 
Outlawry, Excommengement, Profeſhon, Attainder of Premunire, Baſ- Keilw. 180. 
tardy, Mulierty, and ſhall conclude the Party, though they be Strangers to 
A Le „„ 5 
But of a Record concerning the Name of the Perſop, Quality or Con- — 

dition, no Stranger ſhall take Advantage, becauſe he PS. "i bound Cold * 8 
by it. | FFC UN wa 7 1 Keilw. 96, 
II A. leaſes by Indenture to B. to begin after the Expiration of a Leaſe 180. 

to D. in Covenant brought by B. againſt A. he is eſtopped to ſay there 2 Leon. 11. 
is no ſuch D. and though the common Rule is, that a Recital is pg Vent, 
not an Eſtoppel, yet where the Recital is material, as here, it is . 82. 
otherwiſe. ö | Fe „ OP 

If by Indenture between 4 and B. reciting that A. was ſeiſed in Fee of ye, 5c. 
certain Lands, A. in Conſideration of a Marriage to be had between her Neroton . 4 
Son B. grants a Rent out of thoſe Lands to B. to begin after the Death of Weeks. 

her Son, and Covenants to pay it; in an Action againſt A. upon this wo 
Covenant ſhe cannot plead ſhe had Nothing in the Land at the Time of 

the Covenant, but that a Stranger was ſeiſed thereof, both becauſe ſhe is 

eſtopped by the Deed, and the Covenant extends to it as an Annuity. 

If . being a Leſſee for Years, makes an Under-leaſe to B. by Inden- _ | 
ture, and B. covenants with A. to perform all the Covenants in the original Hill. 7 G.r. 
| Leaſe to be performed by 4. his Executors, &c. in an Action upon this in B. R. Al- 8 
Covenant B. will be eſtopped to ſay there are no Covenants in the orginal * at 
Leaſe. | SKA t F SN ; | te ado n 
; . Show. 58. 
7 5 5 Carth. 76. Holt 219, pl. 1. 
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If the Condition of an Obligation, be to perform all eee . 
tained in ſuch an Indenture, in Debt upon the Obligation, the Defend- Ry +4 
ant (a) cannot ſay that there is no ſuch Indenture, becauſe he is Fade 5 


eſtopped. | | | Cate. 

| 3 FE”: * | __ Cro, Eliz., 
757. L. P. Sand. 315. Mod. 15. L. P. (4) But he may ſay Miete are no Covenants, Mod. 1 WV 
But then he will confeſs the Obligation to be ſingle, and the Plaintiff upon Vemarcer ſhall have 
Judgment. Lev. 3. adjudged, & vide. Lev. 45. Raym, 27. 0 


* If the Condition of an Obligation hath Reference to a Particular to be *Page108 
done, or in which a Generalty is to be done, the Obligor ſhall be eſtopped Rol. ave. 
by it to ſay, that there is no ſuch particular Thing; as if the Condition of 872-3. i 
an Obligation be to releaſe all the Right that he hath for Life in Black 
Acre, he ſhall beeſtopped to ſay, that he hath not any Right. for Life in | 
Black Acre, becauſe this contains a Particular. „ 

But if the Condition of an Obligation contains (5) a Generalty, a Man, e 1. 
ſhall not be concluded to ſay, that there is no ſuch Thing; as in 8 _ 
Debt upon an Obligation, of which the Condition is to perform. all vi - Ore. 
Agreements now ſet down by J. S. the Defendant may fir. that no E il. 342. 
Agreement was then ſet down by J. S. becauſe this comprehends a Gene- 2 55 1 
ralty. e e e e e, 
Brown. 1197 
Show. 9. 


If the' Conditios of an Obligation be to pay e) all ſuch Sums of | 
Money in which T. . ſtands bound by his Deed Obligatory to T. H. of % 8. 
and for the Behoof of the Children of W. S. according to the Will of, Oc. (o) 80 if the 
be to pay all ſuch 8 hich h . 1 | 2 Condition | 
71. xl 79. bat in dl. 28. K hs Re: delng Gel Cn erg IRE 


Yelv. 226. 2 Bull. 19. Latch 125. Cro. Jac. 375. Dal. 28 


4 


„ 


| PLEAS p PLEADING. 
he ſhall be eſtopped to ſay, that T. S. never ſtood bound by any Deed 0, 
ligatory for the Uſe of the Children of V. S. VVͤf 
| In Debt upon a Bond conditioned, to pay (a) all Legacies that 7 3 
Moor 420. had given by his Will, the Defendant ſhall be eſtopped to ſay, thy 
5. L 3 §. made no Will; but he may ſay that J. S. gave no Legacy by his 
During. ill. oäñl a OY W 75 ö 
(a) Where 5 3 4s, - 
the Condition was to give J. S. all the Goods bequeathed to him by his Father, the Defendant ſhall 


de eſtopped to ſay he had no Goods bequeathed. Godb. 197. 


Cro. Eliz. In Debt upon FA Obligation conditioned for Payment of 371. for Rent 
362. reſerved on a Demiſe of Copyhold Lands for 40 Years, according to ſuch 
Poph. 114- Articles indented, the Defendant ſhall be eſtopped to ſay he had nothing 


3 we in the Lands demiſed ; though objected, if he had nothing in the Land, 


8. C. Stroud then he ought not to be paid the Rent. | 


Ve illi. In an Action upon a Bond conditioned to pay 10d. weekly for keeping 


| Noy 79. a Baſtard, according to an Order made by the Juſtices, the Defendant i 


— 


17. 
Linch v. 


Latch 125. eftopped to ſay, there is no ſuch Order. 


1 Germin V, 


Randail. | 1 | 3 
In Debt upon a Bond conditioned that (3) whereas 4. had commenced 


97e. ęerxeral Suits inthe X. B. againſt B. if B. ſhould appear and make Ar 
Dyer. 190. ſwer thereto, then, &c. the Defendant cannot ſay that B. appeared, and 
| 6 


Was ready to anſwer, but there was no Action there depending againſt him, 
— for he is eſtopped ſo to ſay. 55 9 6 

. Brook. * „ 8 | | 127 5 
05 Where it was recited that J. S. claimed to Fave a Leaſe, and the Condition was to ſave harm- 


{ 


leſs from all Claims of J. S. the Defendant could not plead J. S. had no Leaſe. 3. Leon. 118, 


Allen 32. In Debt upon a Bond, conditioned that whereas the Plaintiff had car- 


Stile 103. ried 12,000 Billets for the Defendant to D. if the Defendant ſhould pay 
5 18 the Plaintiff after the Rate of 177 per 1000, then, tc. the Defendant can- 
Buckninfler. not plead that the Plaintiff did not carry 12,0c0 Billets to D. for he is 
| eſtopped to deny it. „ 1 

Cro. Jac, If in an Action upon a Bond againſt one as Executor of Edmund Shy- 
5 N 28, Beard, upon Oyer pray ed it appears that the Words are me Edvardum, ||S. i. 
8. C. Aly weri, Ic. and that he ſubſcribed it hy the Name of Edm. S. (which was his 
v. Shephard, true Name) and upon Non eſt fatium igſtatoris pleaded, it is found to be the 
Dieed of the ſaid Zdm. S. yet the Plaintiff ſhall not have Judgment, the 
*Page109 Truth appearing on the Record; for Edward * and Edmond are two diſ- 
© tin Names, and the (c) Subſcription by the Name of Edm. being no Part 


( Thatifa of the Bond, is not material. 
Man binds _ ; 


Himſelf by a wrong Name, he ſhall be eſtopped to aroid it. vid Dyer 279. Lech. 322. Moor 

897. Co. Jac, 261, 558, Lutw. 899, Title Mn, r. So 
The Declaiation might have been with an Alias, or that Edmund by the Naine of Kioarka 

bound himſelf, or he may be eſtopped. Vide infra. 109, | 8 8 ie; 00 


Salk. J. pl. If A. gives a Bond by the Name of B. and is ſued by the Name of B. 


Hool. by the Name of B. and eſtop him by demanding Judgment if againſt his 
| own Deed he ſhall be admitted to ſay his Name is J. 


* 


NMI. 39. Eliz. If A. enters into a Bond to B. conditioned that A. ſhall uſe and main- 
Fra v. tain Chis Wife; in an Action upon this Bond 4. ſhall not be eſtopped to 
Phanner. ſay that C. was married to D. (who is yet living) before ſhe married 4. 


and ſo A. cannot ule and maintain her as his Wife, for he confeſſes and 
_ | ayoids, becauſe ſhe might notwithſtanding be called in common Speech or 


named his Wife in Writing. + 


_ pn en — — — 


and pleads the Miſnomer, the Plaintiff may reply that he made the Bond 


I 


ti 
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0 le in an Action for cl. by the Leſſor upon a Covenant to pay ſo much M. 1 G. 2. 
= „„ of Mie je he lays the Ploughing of an Acre 0 Sag Pa 
1 Lands called Lane's Meadows (there being other Meadows leaſed) the Gn. 
thi E Dcfendant may plead that the Lands in the Indenture leaſed, there called 

by Lane's Meadows, are not Meadow, but Time out of Mind Arable ; for 


| though all Parties to an Indenture are bound by the Words thereof, yet it 
muſt be intended of material Words, and not ſuch as are deſcriptive only; | 
| and if the Cloſes had been leaſed as containing 500 Acres, yet the Defen- 
| dant would not have been eſtopped to ſay there were not ſo many. | 
Ilfone gives an Acquittance under his (a- Hand and Seal for Rent due 3 
| v. 43- 
at a Day, he ſhall be eſtopped thereby to demand Rent due at a Day Sid. 44. 
before. FE | Raym. 21. 
| | : % | S. C. Palmer 
v. Stannage, and 3 Co. 65. Dyer 271. And, 14. Bendl. 186. Moor 87. I. P. (a) If not 
| under his Hand and Seal it is no Eſtoppel, buc Evidence only. Comb. 59. | 


But yet if one avows for Rent due at a Day, he ſhall not be eſtopped to; ., 3 
(3) avow for Rent due at a Day after. (4) May 


have Covenant after. Comb. 59, 60, 


If upon a Writ of Error it be aſſigned for Error that the Plaintiff died Comb,446. 
before the Trial, and Iflue thereupon taken, the Plaintiff in Error, by tuled by 
| his Pleading to the Action, is eſtopped to give in Evidence that the 3 
Plaintiff died before the Action brought; but the Defendant in Error ; 
pleading quod adbuc in plena vita exiflit, & hoc, Cc. lets the Plaintiff looſe 
from the Eſtoppel. | | : Mo, | 


12. Pleading with a Profert, and demanding Oyer : And herein, 
: | £5 \ 
1. In what Caſes there muſt be a Profert or (c) Monftrans de fait. (/) Is the 
% 155 Froducin 
| Where the Plaintiff declares upon a Deed, or the Defendant pleads a the Deed in 
Deed, it muſt regularly be with a Profert in Curia, to the End the ad- Lune 
| verſe Party may at his own Charge have a Copy of it, without which he | 
is not bound to anſwer z and the Cd Reaſon why Deeds muſt be ſhewn 2 Ill. Reg. 
or produded to the Court is, becauſe it is the proper Office of the Court 210, 382. 
to judge of the Sufficiency of them, to ſee that they are duly executed, (4) 60. 36. 
and without Razure or Interlincation, and whether they are abſolute, con- . 
ditional or revokable. N i 


nothing; as in Caſe of Attornment by a Corporation, which muſt be by el * 


Deed, there the Deed muſt be ſhewn ; /ecus where it is ex e e Lo- Bulſt. 119. 
e 


aſſign but by Deed, and not by Parol, and there he may plead the Aſſign- 143; __ 
ment without ſhewing the Deed; an Aſſignment by Parol being ſufficient, fo pt 
had it not been provided againſt by Covenant. 8 Wy paſa without 
the Party pleads a Deed, and makes a Title thereby, he muſt come with a Profert, 2 joe 
F of Oz” : | ; 8 


In (/) all Caſes, ven a Thing cannot be demanded but by Deed, the stile 
Deed muſt be produced. | 1 . per 8 g 
; . | | B 
| oY for a Prohibition granted on Letters Patent, the Suggeſtion need not be ily Profet. | 
oz. pe : 5 1 8 1 * * ; 
TR Op 1 . 


\ 


PLEAS. AND PLEADING. 


6 Co. 38. But of Things executed, or Eſtates determined, a Deed need not ly 
Cro. Jac. ſhewn ; as a Licence which is executed, though of its own Nane! it can 
102. not be without Deed. 
3 Lev. 295. Soifin Treſpaſs againſt a Bailiff, he juſtifies by virtue of a Wa 
nts Jae. rant, without any Profert thereof, this is ſufficient ; for the Warrant, 
| + v. being executed and returned to the Sheriff, is determined ; but it is ſaid 
' Woogeock. tobe otherwiſe in a Juſtification for a Rent-charge or ſuch Things as hare 


Rol. Rep. Continuance. . 


«pr Kep So the Grantee of the next Avoidance to à Church, having preſented, 
227. need not ſhew the Deed of Grant to him, Bee a Matter executed. 
er Coke 


and Dodderilge, wie Dyer 29. pl. 194. Like Point, 


3Lev 205. 80 . in Replevin the Defendant juſtified by a MEE before 
"ileſoury v. the Juſtices of Peace upon the Statute of Exciſe, for the Non-entry of 
ny: Strong Waters, and a Warrant made thereupon. to levy 20s. ſet for a 
Fine ; and Exception was taken thereto, ent there was no Profert hi 
in Curia of the Warrant. But ßer Cur', the Statute does not require that 
the Warrant be under Hand and Seal, but only in Writing, and no Writ 
ing is to be pleaded, unleſs it be a Dec; and held further, that this be 
Ing executed need not be ſhewn. 
Co.Lit. 225 Alſo a Perſon, who comes in by Act or Operation of Law, need not 
Jenk. 305: produce the Deed, or plead with a Prefert in Curia; as Tenant in Dower; 
8 Car. ſo of Tenant by Statute-Staple or Merchant, who may take Advantage of 
5 Co. 75, à Rent-charge without ſhewing the Deed. 
Co. Lie So if a Guardian in Chivalry in Right of the Heir had entered for a 
225. b Condition broken, he might have pleaded the Eſtate to have been on Condi. 
tion, without ſhewing any Deed ; becauſe his Intereſt was created by Lau. 
os Tie But the Lord by Eſcheat, though his Eſtate be created by Law, fhal 
216, a, not plead a Condition to defeat a Freehold, without ſhewing it ; becauſe 
the Deed belongs to him. 
Co. Lit, 80 Tenant by the Curteſy ſhall not plead a Condition made by his 
5 a, Wife, and a Re-entry for a Condition broken, without ſhewing the 
' Deed ; for though his Eſtate be created by Law, yet the Law preſumes 
005 10 Co. g that he (a) had the Poſleſton of the Deeds and Evidences eee to his 


and | 
15 en Wife. : KY 
it for his | = 
>: Life, 
r Io Debt upon an Obligation aſſigned by the Commliens of Dankevpy, 
209. ar. without ſhewing the Obligation: upon which there was a Demurrer ; but 


Gray v. - becauſe thẽ Party came in by Act in Law, and has no Means to obtain 

Fielder. © the Obligation, it was adjudged to be good enough, withgut ſhewing « of it 
*; 0 v ourt. 

*Pagetzz Where a Man is a (4) Stranger to the Deed, and doth not claim any 

UG) 18083 Thin compriled in the Grant, nor any Thing out of it, nor doth claim 

laid ys? 24 any Thing in Right of the Grantee, as Bailiff or Servant, there he ſhall 


a Maxim, plead the Patent or Deed, without ſhewing of it. 

One need 

not produce a Deed in pleading, which-is made to a third Perſon, and which he has no 157580 to 
come by. 2 Show. 418. 3 Lev. 83, Moor 87c, Plow. 149. 


Hob. 302.' Grantee of the next P Was 1 atd the Church be- 


5 4m „came vacant ; the Lord of the Manor, who was intitle to the Goods 
40 Hewho and Chattels of Perſons outlawed, brought a Quere impedit ; and it 
is ptivy, as was reſolved, that the F laintiff being 1 in in le poſt, pag « C 7 privy to the 


Leſſee for 


Peas, Feoſſee, to. cannot 2400 a Deed without ſh:wing it. Bros Mofran pl, 61. Co. Lit. 
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| cas is any wiſe, need not ſhew the Deed of Grant to the Perſon out- 


lawed. h 


Title himſelf, nor hath any Intereſt therein, but the Title and Intereſt is 292. 


| Sid. 50. 


8 


F 


"PLEAS aww PLEADING. : 


— 


Where a Perſon pleads, that he claims by virtue of a Feoffment to Oro. Car. 


Uſes, or that J. S. being ſeiſed in Fee, covenanted with A. and B. to 441. 


f Stockman v. 
ſtand ſeiſed to the Uſe of ſuch and ſuch Perſons, and that the Lands came om 
OY e to him by virtue of ſuch Covenant, he need not produce the e e 8 


Decd; for the Deed doth not belong to him, though he claims thereby, vid Dyer. 
but to the Covenantees 3 alſo. he is in by Force of the Statute of Uſes, 277. 


by Operation of Law 3 as Tenant». in Dower, Tenant by Statute-Staple, ras Jac. 
Ee. are. F > a þ | | Jon 377. | 
. Noy 145,“ 


and Carth, 316. S. P. Jetermined for the following Reaſons. I/, Becauſe the Deed does not be- 


to him who is only Ceftui que Truft. 2ly, Becauſe he bath no Remedy in Law to get Poſſeſ- 
ban, of the Deed. 34. s 5 is 1 OS by Operation of Law, and not in the Per, eV! wy | 


a Debt againſt an Executrix for Tol. the Plaintiff declared upon an Lutw 481.” 
ke nee to pay 50. to A. to the Uſe of M. his Daughter, _— . 
it a Time limited in a certain Indenture; the Defendant pleads, that the p 
Indenture was made between her FTeſtator and one bs 4 by which the. ö 
Plaintiff infeoffed F. F. to the Uſe of the Teſtator, and his Heirs, ang 
chat the Teſtator covenanted to pay 5/. to the Plaintiff within two Months 
after the Death of . R. which V. R. is yet alive; the Plaintiff de- 
murred ; becauſe the Defendant did not produce the Tadenture : But the 
Court held, that the Plea was good without it, becauſe the Defendant 


| was a Stranger to the Deed ; and it does not belong to her, but belongs to 


the Feoffees, and ſhe has no Means to enforce them to produce it, and 
the Court will not impoſe an Impoſlibiliy, eſpecially ſhe being an Exe- - 
cutrix. c - : | „„ 2 

Where a Man juſtiſies under a Deed only as Servant and claims no Oro. Jobs 
his Maſter's ; yet he ought to ſhew the Deed, for it is the Subſtance of 2 Lü. Reg. 
the Title, and without ſhewing of it he cannot juſtify. | 303. 

So where the Defendant juſtified as Servant to the Queen's Patentee for | 
;, + d by his Command, but did not bring into + ourt the Patent; Cro- 30s 

ears, and by his , ; Fs. 


and the Plea was held naught ; for that he deriving his Title from the Pa- & vide Stile 


tentee, not by Act in Law, bur by his Command, he ought to- ſhew the 15. 


Patent, as well as he who claims under the Patent by Aſſignment ;- but he 
who claims Intereſt under an Act in Law (becauſe he had no Means to 
compel the Patentee to ſhew. it) may juſtify without ſhewing of it. 5 


do where a Servant juſtifies for 'lithes by Leaſe, yet, coming in by Cro. Jac. | 


W Title and Privity, he ought to ſhew it, as well as his Maſter ; and he can- 360. 


not plead the Entry into another's Soil without making a good Title there- Lal. Reg. 

to, which ought to be by ſhewing of the Leaſe. g 7 
In an Aſſiſe the Tenant pleads a Feoffment of the Anceſtor of the page 112 

Plaintiff unto him, c. and the Plaintiff ſaith, the Feoffment was on Condi- Co. Lit. 

tion, Cc. and that the Condition was broken, and pleads a Re-entry, and 226. a. 

that the Tenant entered and Ca) took away the Cheſt, in which the Deed 5 

was, and yet detaineth the ſame; he ſhall not in this Caſe be enforced to 8 _ 

ſhew the Deed. 5 . | OF If woods p 

has it not, he ought to move the Court, and the Court will order him the Deed „„ 8 
In Debt upon a Bond, conditioned for the Performance of the Cove- gung L 95 

rants in an Indenture, the ( b J Defendant ought to ſhew the Indenture ; Jene 3 5 | 

5 | 5 WE: . 


(5) He cannot plead Performance without ſhewing of it. Allen 72. vent. 37. Mod. 156. 


— 
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and 
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(a) That if 
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EAS aw PLEADING. 
and the Entry always ſuppoſes it to be brought into Court by hin, 
though the Court will ſometimes (a) compel jthe Plaintiff to give a Coy 


E Joft! thereof to the Defendant, if he ſwears he never had a Part thereof, 9t 


the Court hath loſt it; but this is done ex gratia Curie, and not ex debito Juſtitie; 


will compel but in ſuch Action, after Oyer of the Bond and Condition, it was entered 
* ney to upon the Roll, that the Defendant prays Oyer of the Indenture, ei 
8 guͤur, This Indenture, c. and the Defendant pleaded, c It was ad. 
part, and he judged upon a general Demurrer, that this Manner of Pleading was good 
toplead in Subſtance, though not formal; for it ſhall be intended the true li- 
thereto, © denture, and that it was in Court though by the Record it did not appear, 
w i 
— 6 been naught. 


otherwiſe to be ſo. But per Curiam, If it had been on a ſpecial Demurrer, it had 


Imparlance. 


6 Mod. 237. When one is bound by Bond to perform Covenants in an Indenture 


| fer Curiam. in an Action upon the Bond, the Defendant, in order to diſcharge hin- 


ſelf, ought to ſhew the Deed to the Court, that they may ſee what the Co- 
venants are; for he cannot ſhew that he has performed all, without 
| ſhewing what he was to perform; and therefore he ought to recite the 
Indenture, whereof he is ſuppoſed to have a Counterpart, in his Plea ; but 
if he never had a Counterpart, or had loſt it, upon JVath thereof the Court 
will compel the Plaintiff to give him a Counterpart, in order to ſet it out 
for his Defence | 


Salk, arcs. But where an Action was bronght upon a ſpecial Agreement contained 


pl. 3- Hill in a Note, anda Rule was made to ſhew Cauſe why the Plaintiff ſhould 


v. Aland. not give the Defendant a Copy; but upon Cauſe ſhewn the Rule was dif 


charged; becauſe the Contract, upon which the Action was founded, was 
| a parol Contract, of which the Note was only Evidence, and therefore the 
+ But per- Defendant ought not to have a Copy. e bY 
haps, if 1 | | | 
e was good Reaſon to ſuſpect a Forgery, the Court might make a Rule compelling Plaintif 
or his Attorney to leave it with the Maſter for Inſpection, or to produce it to Defendant and his 


» 


Wiitneſles, that they might inſpect it. 


2 Bulſt. 223 Where a Deed is only Inducement to the Action, it need not be 
Stile 193, pleaded with a Profert. | 1 5 5 | 
264. | 555 | | 
Cro. Eliz. 217. Jon. 377. Cro. Jac. 43, 70. Cro. Car. 442. Rol. Rep. 13, 328. 


As where a Leſſee for Years claimed a Way to his Houſe by a Qu 


Palm, 387, Eſtate, without ſhewing the Deed ; and this was held ſufficient by three 


7 wg Jun Juſtices againſt one, becauſe the Leſſee has not the Deed ; and it is but z 


Slackman v. Conveyance to the Action, which is grounded on the Diſturbance done to 
1. him in his Poſſeſſion; but if he had claimed a Rent or Common in Groſs, 
: . 550 which could not paſs without Deed, it had been otherwiſe ; for there 
and for he could not ſhew Que ſlate, without ſhewing the Deed, how he came 
which vide by the Eſtate. | ; a” W 

Yelv, 201. 9 ä 

Brown. 220. Cro. Jac. 171. 2 Mod. 277, 


* 


*Pagett3 * lt was formerly, and before the Statute 1697 1 Car. 2. c. 8. held, 


Vide Cro. that the not pleading a Deed with a Profert was Matter of Subſtance, aud 
Jac. 17 that ſuch Omiſſion made the Judgment (5) erroneous. 
ro. Eliz. | 


17. Hob. 301. Moor 885. Cro. Car. 190. (I Where the Want of a Pyſert was made good 


Dr diſpenſed with by the Plea of the adverſe Party. Hutt. 54 


4 | 5 But 


— „ * 


Que 
three 
but 2 
ne to 
Tols, 
there 
Came 


held, 
aud 


PLEAS A PLEADING. 

ut now by the $th Chapter of the ſaid Statute it is enacted, n 
c _ Verdia Judgment ſhall not be ſtaid or reverſed for Default of al? 
« [edging the bringing into Court any Bond, Bill or other Deed menti- _—_ 
© oned in the Pleadings, or of any Letters Teſtamentary or of Admini- 
« ſtration.“ Since this Statute, it hath been () held only Matter of = 
N | 2 | FOE Fg BP) + S | 
Sic. 249. Salk. 497. Lutw. 1353. 6 Mod. 135. 


by the 4 57 5 Anne, cab. 16. No Advantage or Exceptions ſhall 
c 3 for _— . a Profert in Cur', Oc. but the Court ſhall give Judg- | 
ment according to the very Right of the Cauſe, without regarding any 
« ſach Omiſſion and Defect, except the ſame be ſpecially and particularly 
« ſet down and ſhewn for Cauſe of Demurrer.? FE LY | 5 
In a Sci. Fa. by an Executor, the Clauſe of Profert hie in Curia Literat Carth. 69. 


of the Writ. e | | | 1 
2. Of demanding Oyer. 11 8 


(4) Oyer of a Deed or Record is always to be had by him who is to be 
charged by it, and not by him who pleads it; and he who pleads or de- Bio. 898 
clares upon it muſt (e) ſhew it. | | 5 n 


| (6) To de- 
mand Oyer of an Obligation is not only for the Defendant's Attorney to deſire the Plaintiff's At- 


torney to read the Obligation to him, as the Word ſeems to impört, or to have a Sight of it, but 


that he may have a Copy of it, that his Client may conſider by it what to plead to the Action. 
> Lil. Reg, 226, ——{(c) But the Defendant may, if he pleaſes, plead without 8 of 
it ; and if he doth once plead, he cannot after wave his Plea and demand Oyer. 2 Lil. Reg. 226. 


it. 6 Mod. 28. 


If a Man (d) enters into an Obligation by a wrong Name, no Advan- 6 1 : 5 
tage can be taken thereof, without demanding of Oyer of the Deed. (4) If the 
| f Defendant 


Anicles bf Agreement indented were pleaded, and Replication was, E eh. * 
that in the ſaid Articles it is further covenanted, without demanding Oyer For accord. 


33- they 
mT | cannot plead and ſhew the Counterpart. 
In Treſpaſs the Defendant juſtifies for Common, and ſets forth Letters Paſch 26. 
Patent of the King hie in Curia prolat; which Plea the Plaintiff accepts, ES : 
without demandicg Oyer of the Letters Patent, but after he damanded 5 v. 4. 
Oyer of them; but denied per Curiam; and the Prothonotaries ſaid, that ren. 

- is not obliged to ſhew them, if not required at the Acceptance 8 
ea. "= ; 9 8 3 95 
Oyer of the Deed cannot be demanded but during the Time it is in, O 56. 

rt, and that is all the Term wherein it is produced, and then it may Lutw. 1664 


vn it cannot be done of another Term, becauſe the Deed is then out of 367. 
* If the Defendant pleads a former Action depending in the ſame , 
Court in Abatement, and the Plaintiff craves Oyer of the Record, if it is Cartk. 432. 
not given in convenient Time, vis. the next Day the Plaintiff may ſign L4. Raym. 


men * 347, 
4 Thetbaldy, 


as and Carth, 317.8. C. where this is Gaid to be the quickeſt _— proceeding. 


T/Namentarias may be inſerted in the Middle as well as in the Concluſion 2 vo 


Where there ought to be Oyer, the Party, if he has demanded it, is not bound to plead without 


would take Advantage of a wrong Original, he muſt demand Oyer of it. 4 Mod, 246. 


of the Deed ; and the Court held it ill Pleading, and gave Judgment n,. ge Hutt. ' 


be entered in hec verba; and there may be a Demurrer or Iſſue upon it ; 2 Lil. Reg. 5 


Page 114 


|; 


} 
[8 
t, 
+ 
LU 


* 


— 


Sab 2 pl.“ I in Debt on a Bond for Performance of an Award the Defendan 
Id. Raym. pleads no Award, and the Flaintiff ſets forth an Award, with a Profer 


adjudged. Variance appears material, the Defendant muſt have Judgment; - otherwiſe 
vue Stile if the Variance had been as to thoſe Parts in which the Award was void; 


Mod. 33+ Plaintiff muſt reply the whole Award; and if ſuch Replication be withou 


| ry ro is to another Term; but if it be by Bill in B. R. it may tho not inthe 


Sid. 308 © When Oyer of a Deed is prayed, it is intended that the Deed i 
3 Salk. 119. When a Deed is pleaded with a Profert hic in Curia, the very Deed 


7 . Car Debt for the Duty of Scavage, and declares upon a Patent of Eq. 4. De- 


Hob. 4. 5. fit pro una & eadem cauſa; ſo that regularly a Bar in a real or per- 


PLEAS 4 PLE AD ING: 


715. hic in Curia, and the Defendant craves Oyer, and then demurs for Vat. 


* ance between the Award ſet out in the Replication and the Oyer, andthe 


459. and though in Debt on an Award the Plaintiff need not ſet forth more 
See 12 than makes for him, yet it is otherwiſe in Debt on a Bond; for there the 


a Profert, the Defendant may reply Nul tiel agar il. 
Aſter Imparlance Oyer cannot be demanded, becauſe the Imparlance 


233. Common Pleas. 5 | 8 
2 Show. 3 10 p . 
pl. 321. & vide under the Diviſion Title Tmpariance, 


Court, and the Ei legitur, or Reading of it, is the Act of the Court. 


pl. 2. itſelf is by Intendment of Law immediately in the Poſſeſſion of the Cour; 
and therefore when Oyer is craved, it is of the Court, and not of the 

( nat Party; and (a) after Oyer is craved the Deed becomes Parcel of the 

. J Dead Record, and the Court muſt judge upon the-Whole ; and the Demand of 

it is enteied, Oyer is a Kind of Plea, and may be counterpleaded. == 

e 7 : i 5 ö 
Cake 8 the Court as fully as if the Deed had been in the Plea. Hob. 2717. Show. Par, 
Ca. 214. | „ 5 1 5 


Carth. 513. If the Defendant prays Oyer of the Bond and Condition, and it is en- 
© tered in hec verba, the Condition becomes Parcel of the Plaintiff's De. 
claration, and it is not Part of the Defendant's Plea. 5 
in 5. K. fendant imparls, and after demands Oyer of the Letters Patent; upon 
orig which the Plaintiff demurs. Per Cur': The Demurrer is ill; for the 
of London ws Defendant having demanded Oyer, Qc. he ought either to have it, or to 
Geree, be ouſted of it by the Rule of Court; but there cannot be a Demurrer upon 
2 Lev. 142. the Demand; he ought to have counterpleaded the Demand of the Oyer, 
4 5 91 and the eur of the Court would have been, that he ſhould anſwer ſi 
auditu, Qc. and it was reſembled to an Aid prier, in which the Plaintif 
cannot demur, but muſt counterplead. ks : 


mY Pleading a Recovery in a former Action. 
6 Ca, 7. It is a Maxim in Law, Quod nemo bis vexari d. ber i conſtat Caris 


Vent. 170. ſonal Action by Judgment, Confeſſion, Verdict or Demurrer, is a ee, 
Bar, and may be pleaded to any new Action of the ſame or like Nature. 

But herein there is a Diverſity between real and perſonal Actions; for 
though in the latter, as Debt, Account, Qc. the Bar is perpetual: yet 

in real Actions there is this Diſtinction, that a Bar in one real Action i 
434 Title nota Bar to an Action of a higher Nature; and therefore if a Man ig 
Fjcftment, barred in an Aſfiſe of Novel Diſſeiſin he may have a Monftrans de droi, 
 Afﬀiſe de Mordanchęſter, Ayel, Beſail, Entry fur Diffeifia a ſon Anceſtor; 

and this is ſaid to be in Fayour of Inheritance. Vo 


you : : 3 * EY = 2 £ f 2 " g ; OT A, * * 0 
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| PI. EAS any PLEADING... 15 | 
80 if a Man is barred in a Formedon in Deſcender, he may bring a For- Nw 33« 
note i= e i het -E4 e oleg eB INS, 
- If a Man is barred in an, Action of Treſpaſs for taking of Goods, Bro. Efeppet 
this cannot be pleaded in an Appeal of Robbery, being of a higher 1 85 88 
„ P 3 | - 44 ö 8 . 8 N 5 
ee A. robbed B of 3000l. of Money in Bags, for which he was gg. 
afterwards indicted and convicted, and afterwards fn. brought Treſpaſs Lane 144. 
againſt A. for taking of the ſaid Monies, who pleaded the Indietment, 13 
by the Procurement of the Plaintiff, and the Conviction in Bar, but did not“. Cs. 
ſnew that the Plaintiff had given Evidence for the Conbiction; for 
which reaſon the Bar was held inſufficient ; for qtherwiſe he ſhall not have 
Reſtitution, and the Allegation of P. ocurement is not ſufficient 3 & ea de © 
cauſa Judgment was given for the Plaintiff, and not for the Matter in Law. 
for that was againft him. > fs VVV 5 
If a Man grants a Rent to another, 1 at a certain Day, and co- Rol. Abr. 
renants to pay the Rent accordingly, if the Grantee afterwards recovers 353. | 
in an Action of Covenant for the Non-payment of the Rent, (a) this will —_ r. 
be a Bar for any Action after for the Rent; (50 for in the Action of Ce (% S0 R- 
Covenant he ſhall recover all the Rent in Damage. covery = = 
; ; ' . 1 9 „ IN4 ; 8 e ee 1 
Aſumpfit will be a goed Bar in Debt for the ſame Thing. 4 Co. 54.  Yelv. 84. Cro. Jac. z1o. . Wl 
Cio. Eliz. 240. (%) But in Aſumgſit the Defendant cannot plead an Account brought for the + 
jame Money to which he had rendered his Law; becauſe Damages are recovered in Aſſumpſit, 


but not in an Account. Moor 458. But quære; & vide Cro. Jac. 1 10. (e) So where an Attion 
is brought upon a ſpecial A¶ſumpſit to pay Rent. Cro. Car, 415, Oro. Elz. 57. . 


* 


If A. 5 the other Executors of B. bring Debt upon a Bond, and the 5 Co. 32, 33 
Defendant pleads, that before the Purchaſe of this Writ the faid A. as Robinſon's 


— 


Adminiſtrator to B. brought Debt upon the ſame Bond againſt the De- ee 


fendant, Who then pleaded, that B. made Executors, who adminiſters 8. Coby 5 


ed, Cc. and the Plaintiff then replied, that Adminiſtration, was commit - Report of 
ted to him hen dente lite between the Executors ; upon which the Defendant which it ap- 


then demurred; and it was adjudged for him; and ſo now pleads this Pe _ 
Matter by way of Eſtoppel, and demands Judgment if, as Executor, know that 


| he ſhall have an Action upon the ſame Bond againſt the fame De- he was Exe- 
fendant; this is no good Plea ; for by the firſt Judgment the Plaintiff was cutor 3 and 


only barred as to the Action of the Writ, viz. to have one as Admini- e | 
ſtrator; bur this Miſtake of his Action is no Bar nor Eſtoppel to bring Rule in per- 
his true Action. | | | . ſonal Ac- 

| | „ 2 tions, once 
barred and always barred, muſt be intended where it is a Bar to the Right, not where the Attion, 
is only m iſconceived. +— And ſo is 6 Co, 8. wheie the 8. C. is cited, aud 2 Mod. 319.80 
where Judgment is given upon the Manner, not the Matter of the Plea, 2 Lev. 210,——lIf a 
Man brings Treſpaſ; for taking his Horſe, and is barr:d in that Action, yet if he can get the Horſe 
into his Poſſeſſion, the Defendavt is without Remedy; for notwithſtanding the Recovery the Pro- 
perty is ſtill in the Plaintiff, 2 Mod. 319. per Cur,” | | | 


II in Trover for Plate the Defcndant pleads that the Plaintiff had Cro, Jac. 73 
before brought his Action for the ſame Plate againſt J. $. and bad enn 


Judgment to recover 20/ Damages, and (d) had FJ. S. in Execution Ter. 2 


for the ſame, and avers it to be the ſame Converſion, e., this is a Moor 752. 


good Plea ; for by the Judgment the Damages which were before uncer- S. C. 
tai are reduced to a Certainty, and therefore he ſhall not demand the | 
* Uncertainty: again; and by the Judgment the Property of the Goods Page i 16 

„„ no : ff 4 haben 

not. in Execution; for by the Jadgment 5 in rem judiciatam. Velv. 68. And where and 
how the Defend int may enforce the Plaintiff to enter up his Judgment, to the End he may plead 
5 to apother Action, vid Latch 216, . n r 


Vor. IV. 3 ; e 


| 1 PLEAS in» FP LEA DIN G 

, Cro. Jac. 3 But a Judgment in Debt againſt one Obligor, upon a joint and ſeveral 
| for tkis vide Obligation, and the Body taken in Execution, is no Plea to an Action 
; : £5 4 855 brought againſt the other Obligor, COTE 


6 Co. 44. If a Man hath Judgment in P. upon an Obligation, he fhall not after. 
Higgins wards bring an Action of Debt upon the ſame Obligation, as long as the 
Caſe. faid Judgment remains in Force; for by this Judgment the Specialty is 
turned. into a Matter- of Record. FAN RE We PE | 

405 5 3 Otherwiſe if in the County Court by Juflicres, for that Court not being 
Where a of Record; he may, upon the ſame Obligation, have Debt in a Court of 

- Judgment in Record. PERL, | „„ | 55 | 

a foreign _ EN ek : EAU: | | ; | 

Attachment ſhall be pleaded in Bar to other Actions, vide Rol. Ahr. 555 and Title Cuſtors of London 


L 


| C ro. Jac. If an Debt on a Bond the Defendant pleads, that the Plaintiff brought 
8 81. another Action in London upon the ſame Bond, to which the Defendant 
Levely, there pleaded Von gſi beer and it was found for him; upon which it was 
Hall. entered, that the Defendant ſhould recover Damages againſt the Plaintiff, 
1 Et quod eat inde fine die, this is no Plea, becauſe the Judgment was not 
Quod querens Mil capiat per breve,»and ſo no Judgment was given as to bar 
| the Plaintiff in another Suit, 5 Fee | 
Lev. 261, If in Debt againſt Executors they plead a Judgment obtained apainſt 
Parker v. one of them as Adminiſtrator, this is a good Bar; for though he might 
"ys have pleaded in Abatement to the firſt Action, yet he was not obliged ſo to 
do, and this Recovery againſt him was upon the Kight of the Debt. 

Mod 20. If in Action upon the Caſe the Declaration is inſufficient, and the De- 
TLepbia , fendant pleads an ill Plea, but Judgment is given againſt the Plaintiff upon 

Kedgwin, the Infufficiency of his Declaration, but by Miſtake entered Quia placit 
| predia? c. bonum Q ſufſiciens in lege exiſtit, 2 c. idea conſiderutum, c. quod 
(e) Where Pucrens Nil Capias per billam, (a) whereas it ought to have been entered 
Judgment is Quod defendens eat inde ſine die, and the Plaintiff brings a new Action, and 
given for declares aright, and the Defendant pleads the former Judgment, reciting 
the bee the Record verbatim, this is no good Plea; for, without Queſtion, the 

e a Plaintiff having only committed a Miſtake in his Declaration, he may ſet 

Plea in Bar it right ina ſecond Action. „„ 


Fa 


or to the . ö ; 1 x Bt | Ta, : 7 

Writ, , the Judgment is all one, viz. 9% cat inde ſne die, and ſhall have Reference to the Na- 

ture or Matter of the Plea, and fo be taken to go in Bar, or tothe Wiit. Co, Lit. 363. 8 Co. 68. 
8 | | | 


Mod. 257. But if a Declaration be faulty, and the Defendant takes no Advan- 
19 0 tage thereof, but pleads a Plea in Bar, upon which the Plaintiff takes 
44 1 20. Tflue, and the Right of the Matter is found for the Defendant, the 
P. Plaintiff ſhall have no other Action, for he is eſtopped by the Verdict; 
. fo if a Declaration be faulty, and the Plaintiff, demurs to the Plea in Bar, 
© In 13 by which he confeſſes the F act, if well pleaded, he is eſtopped thereby, 
aſes where and ſhall have no other ddion; 5 but if the Plea is not good, it can be no 
the Merits Eſtoppel, but the Plaintiff may have another Action. 3 
Are really 3 | | Y 4.7 2 
with the l . 1 55 ED „ 5 
"Plaintiff, and he haſtily demurs to a good Plea, conceiving it to be bad, the Couit will before udg- 
ment, give him Leave to withdraw his Demurter, on Payment of Coſts, and take Iſſue on the Plea, 


2 If in Troyer for certain Sheep the Plaintiff declares that the 25th 
SF +35 Day of March in the Year, c. he was poſſeſſed thereof, and loſt 
Bernarg, them, and that the ſame the laſt Day of April in the ſame Year came 
I Herron 81. to the Hands of the Defendant, who the ſame Day converted, Cc. 
= judged by three Judges againſt Yelverton, . | 1 e „„ 


- PLE A'S axv PLEADING. - 

4 the Defendand pleads, that the Plaintiff had before brought Treſpaſs 
againſt, the Defendant, and J. S. quare ceperunt & 'abduxerunt the 
{aid Sheep, and thereupon counted of a Taking the 14th of Hy in 
the ſame Year, to which the Defendants then .pleaded a Judgment 
againſt 7. N. who was poſſeſſed of the ſaid Sheep, and that by Virtue 


' whereupon Iſſue being joined it was found for the Plaintiff, and ad. Da- 
mages given, upon which the Plaintiff had Judgment for the ſaid ad. 
Damages and 6/. Coſts, and avers the Taking and Driving, for which the 
ſaid Recovery in Treſpaſs was had, and the Converſion in this Action to 

be all one, c. and to this Plea the Plaintiff replies and confeſſes the ſaid 
Action, and Recovery of the 2d. Damages, &c. but ſays the ſaid 2d. 
Damage was not given for the Value or Converſion of the ſaid Shep ; abſque 

hoc, that the ſaid Taking and Driving, whereupon the ſaid Judgment was 
had, is the ſame Treſpaſs gubad the Converſion of the ſaid Sheep of which 

the Plaintiff now declares ; this is a good Replication, and the Plaintiff 
ſhall recover ; for the Damages being ſo ſmall, cannot be preſumed to be 

| viven for the Value of the ſaid Sheep; for if ſo the Plaintiff ſhall for 2d. 

| only loſe his Property in the ſaid Sheep ; therefore it muſt be preſumed, 
and may be averred, that this Damage was given for the Chaſing and 
Driving, and that the Plaintiff had the Sheep again, and after loſt them, 

Sc. and the rather becauſe in Time the Converſion is ſuppoſed ſo long 
after the Chaſing and Driving. | TX 


dant broke his Shop, and took away his Goods and Shop-Books, whereby 
he was diſcredited and loſt his Trade, to his Damage, Ws. and the De- 
fendant pleads, that the Plaintiff had brought an Action of "Treſpaſs for 
the Breaking his Shop, taking his Goods, &c. and upon that Action 
had recovered Damages, Oc. this is no good Plea, for this Action is not 
brought for the ſame Thing as the former was, in which no Da- 
mages could be recovered for the Scandal, upon which this Action is 
grounded. N 8 | 


lie where Treſpaſs will not; and fo it may be very well 8 chat er. 
the Plaintiff at firſt only miſtook his Action, and brought Treſpaſs where 
his Evidence would ſerve in Trover only. | | 


ſendants for the ſame Goods, to which the Defendants then pleaded Not 
guilty ; and upon a ſpecial Verdict, which the Defendants in their 
Vlea ſet for verbatim, the Court then gave Judgment, that the Plaintiff - 
Nil capiat per billam, and that the Defendants Jrent inde fine die, and 
avers the goods in both. Declarations to be the ſame ; and the Taking and 
Carrying away, Cc. ſuppoſed in the ſaid Action of Treſpaſs, and the 
Coming to the Hands of the Defendant, Ec. in this Declaration, to be 
the ſame, and the Cauſe of Action the ſame. Ec. this is a good Plea ; for 
though Trover will lie in many Caſes where Treſpaſs will not, yet upon 
the Matter here diſcloſed in leading it appears the Plaintiff was before 
barred, not by Miſtake of his Action, but upon the Rights and Merits of 


the Cauſe, | 


Treſpaſs Quare vi & armis ceperunt & aſportaverunt againſt the ſame De- Tur | 


\ 


* 


* of a Fi. Ta thereupon, the ſaid 3 were ſold to the Defendant, c. *Page Z 17 


If in an Action upon the Caſe the Plaintiff declares againſt the Defen- Stile 2, 4, 
- dant, that he falſely and maliciouſly did procure a Commiſſion of Bank- 291. Fate 
rupt to iſſue out againſt the Plaintiff, Ic. by virtue whereof the Defen- ALTER 


If in Trover for certain Goods the Defendant pleads, that the Plaintiff Rm. 4 

had brought Treſpaſs vi & armis for the ſame Goods, and upon Not 3 Mod. 1, 2. 
guilty pleaded, a Verdict and Judgment was thereupan given for the De- 2 Mod. 318. 
tendant, Ge. this is no good Plea, becauſe this Action will in many Cafes 2% Raw- 


But it hath been ſince held, that if in Trover for certain Goods the 2 Vent. 169 
Defendant pleads, that the Plaintiff had before brought an Action of Letchmere 


*. 


| edwont | 
e 4 ;uftifier, and Iſſue is thereupon taken and found for the Defendant, and 
' Baxiir= judgment thereupon given, and after A. again publiſhes the ſame Word, 


- 


| Salk. 10. 


Long, : 
Cath, 456. ſame Erection. 


: 5 | 
\ | | 


F „ an PLEADING. © 
If A. fays B. is perjured, and thereupon, B. brings his Action, and 4 


of B. and thereupon B. brings another Action, and A. pleads the fir 
Judgment in Bar, this is a good Plea. _ 


| *Pager18 If an Alderman of N. brings an Action for theſe Words, He 1 


3 Lev. 248. raſcally Alderman, a factious Alderman, a Lampooner, and avers, that 1 
Gardner v. Lampooner is here underſtood of a Libeller, and the Defendant pleads; 
Helvisi former Action brought for the fame Words, and laid in the ſame Manne 


EO rp only that in the firſt Action no Interpretation is given to the 


Word Lampooner) in which Action the Plaintiff was barred, this is a god 
Plea; for the Plaintiff having been once barred ſhall not intitle himſelfu 
1 new Action by a new Interptetation of the ſame Words. 

In Caſe for erecting a Nuſance 2 die Feb. the Defendant pleaded a pri 
pl; 3. Action brought for erecting a Nuſance 20 die Marti, and a Recovey 
-1d. Raym, tliereupon, and avtrs theſe to be the ſame Nuſance and Erection; Plaintif 
370. demurred, and Judgment againſt him, for he may have an Action forthe 
Jebaſen v. continuing of the ſame Nuſance, but can never have a new Action for the 


\ 


8. C. ad - . 5 


Fl 


judged, beeauſe the Plaintiff had not laid the Contingance of the N 8 in his Declaration. 
Salk, 11. But though an Action will lie for the continuing a Nuſance, yet it hat 
pl. s. been held that in Aſſault, Battery and Maihem ; if the Plaintiff in by 


. eter v. 


\ Bak, Declaration recites a Judgment in a former A ction for the fame Batter 


Ld. Raym. and ſhews that he has ſince ſuſtained conſequential Damages by a Piece d 
339, 692. his Skull's coming out; yet this will not intitle him to a new Action; for 
12 Mod:542 per Holt Ch. J. every new Dropping is a Nuſance; but here is not a ner 
Battery, and in Trefpaſs the Grievouſneſs or Conſequence of the Batter 
is not the Ground of the Action, but the Meaſure of the Damages which 

the Jury muſt be ſuppoſed to haye conſidered at the Trial. | 


- 


th — 


_ 


(&) Duplicity in Pleading : And herein, 


1. "The Reafon why Duplicity is a Fault, and the Manner of takin 
1 )))) d ĩ Tak 
Co. Lit. 304 IHE Plea, ſays my Lord Cole, that contains Duplicity or Multiph 
| city of diſtin Matter to one and the ſame Thing, whereunto ſer 


3 | 
Doc pl. 135 tal Anſwers (admitting each of them to be good) are required, is n 


| allowable in Law ;\and this Rule, ſays he, extends to Pleas Perpetul 
(% But or Peremptory, and not to Pleas (a) Dilatory, for in their Time and 
where the Place a Man may uſe divers of them. Alſo: where the Tenant or Dt 
e mr fendant may plead the General Iſſue, there, upon the General Ifu: 
Hutlawries pleaded, he may give in Evidence as many diſtin& 'Matters to bar tt 
on meſne Action or Right of the Demandant or Plaintiff as he can : Alſo ao 


Proceſs iu 


Diſability, to which the Plaintiff demurred for Duplicity, it was held that the Plea was nauphti 
and the Diverſity between a Plea in Bar and Abatement as to Duplicity being urged, it was® 
ſwered by the Court, that there was a Difference between a Plea of an Outlawry in Diſability mi 
other Pleas in Abatement ; and that this Plea was ill for Duplicity, becauſe the Plaintiff is dt. 
abled as well by one Outlawry as by all the other nine, to which foreral Anſwers arc requit 


Garth, 9, 9. | - 


NM 


* 


aal Verdict may contain double or treble Matter, and therefore in thoſe 
aſes the Tenant or Defendant may either make Choice. of one Matter, 
nd ſo plead it to bar the Demandant or Plaintiff, or plead the General 
fue, and take Advantage of all; or he may plead to Part, one of the 
pleas in Bar; and to another Part, another Plea ; and his Concluſion of | 
is Plea, ſhall avoid a Doubleneſs, and hereby neither the Court nor the f 
Jury is ſo much inveigled, as if one Plea ſhould * contain divers diſtinet *Pager 8 
atters; and if the Jenant make Choice of one Plea in Bar, and that be oo 
ound againſt him, yet he may reſort to an Action of a higher Nature, and 
e Advantage of any other Matter. | 


0 the The Reaſons why Duplicity in Pleading is held a Fault are, that the 5, H. 7. 7, 
goal party being effectually barred by one ſingle Point, it is unneceſſary and,Dof-pl-135, 
elf exatious to put him upon litigating any other; and though he might take ele, I 


1 a | . Yelv, 13. yo : 
flue on any one Point, yet muſt he be at a Loſs, which the material Rol. Rep. f 


pri doint is, ſo. as to traverſe the ſame, and thereby put an End to the Cauſe; 113. | 
oY chereas the Party pleading ſuch double Matter muſt be preſumed conus Vent. 47-8. 
aintf ant of his own Strength, and therefore ought to put his Defence on that 


;ogle Point, which will put an End to it; beſides, the Jury ought not 
o be charged with Multiplicity of Things, when finding any one of 
them contrary to their Evidence lays them liable to the Severity of an 
\ttaint. 

Alſo from the Expence and Vexatiouſneſs attending it, a Perſon is no %% under 
ore allowed to plead and demur to the ſame Fact, than he is to plead the Diviſion 
double ; for the Duplicity herein draws the Matter to a different Exa- Demurrer ; © 


en, ſince the Demurrer is to be tried by the Court, and the Fact by : T 7s | 


itte), 4 ury. a i - 

ay” So where one confeſſes and ayoids, and likewiſe traverſes the ſame ayent. ara. 
5 Point, this is in Nature of a double Plea, and therefore naught. 3 Mod. 318, 
1 new a | St Co. Ent. 504 


ken Advantage of on a ſpecial Demurrer, that is, the Party muſt ſhew 306. | 
wherein the Doubleneſs conſiſts; and it is not ſufficient to demur quia Furs. 4- 

| | heat : | . Mod. 251. 
Juplex & caret forma, Cc. but he muſt lay his Finger on the very Point 1. d. Raym. 
at is ſo, a | | To . 
i ; 5 I ; 5 Comb. 

Poph. 113, J.ev. 75. Salk. 279. pl, s. 2 Ld. Raym, 758, 2 Salk, 678. pl. 5. J Mod. 71, & | 
ide Title Demurrer more Authorities to this Purpole. | Et: 


| If a Pleais pleaded which is double, and the adyerſe Party demurg not 1 Vent.272. 
or the Doubleneſs, he is obliged to anſwer both Parts. „ : 


* 


2. What ſhall be ſaid Duplicity in Pleading, 


In Treſpaſs for Aſſault ont Battery, Defendant juſtifies by a Moller Sid. 175. 
rpetus anus impoſuit for due Correction of the Defendant as his Servant, and Keb. 66x. 


leads oyer, that ſince that Time the Plaintiff exoneravit & relaxavit ge 8. 


or De without ſaying per Scriptum) to the Defendant the ſaid Matter; to this | 
1 Ie lea it was demurred for Doubleneſs ſpecially, and the Opinion of the 
ar the ourt was, that it was double : for though the Releaſe be not ſufficient] 

85e BP '<aded, yet it is pleaded ſo as Iſſue might be taken upon it, which will 


e expenlive and vexatious to the Plaintiff ; but had it been really no Plea 


un all, or ſuch a one on which no Iſſue could be taken, then it had been 
47 *4 (a) Surpluſage, and conſequently could not amount to a double (, Matter 
is Ho 1 ; 


| 3 „ | of Surpluſ- 
age ſhall never make a Plea double. 1 H. 7. 16. Dyer 42. b, Doct. pl. 138. 8. 5 


1 


But though Duplicity in Pleading be a Fault, yet muſt the ſame be 2 Rol. Rep, 


1 
1 
[1 
' 
i 
4 
if 
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1 
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Doct. pl. 136 


© — 
* 


— f — 
A - — 


9 


1 


PLEAS anv PLEADING. 


/ 


o 


1 Raym. 30. In an Action for falſe Inipriſonment the Defendant juſtifies by Force of 


Keb. 125, a Latitat out of B. R. by Force of which he took him; the Plaintiff re. 

164. 1% plies that he did it de injuria ſea propria, &c. it was moved that this wy 

naugnt after a Verdict, and not helped; but the Court held it well after : 

Verdict, but that upon a Demurrer it would be naught, as being multifar. 

(e) For this ous jumbling (a) Matters of Record and Matters of Fact together, ad 
vide Hob. putting both into the Mouths of the Ley Gents. STC 


244. No 
: Hut. 20. Sid. 314. 
Page 20 * In Debt on an Obligation the Defendant pleaded, it was no Condition 


5 H.7 7. that he ſtood to the Award of certain Perſons, ſo that it were delivered 
Dyer 242.2 in Writing, and pleads that no Award was made nor delivered in Writ 
ing; and this Plea was held naught for Duplicity, for the Award might 
be made in one County, and might be delivered in another, and ſo the 
fame Jury not proper Judges of both theſe Facts. 
In Debt upon an Obligation, if the Defendant ſays that the Obligation 


Plow, 140. 


19 E. 4. 4. was made by Dureſs of Impriſonment, and by Menace of Impriſonmen, 


But if an this is a double Plea. 


— 


Executor ; : 
pleads Plene Adminiſtravit, and ſo Riens in mains, this is not double, being only an Inference nee. 
ſarily following his Plea. 1 H. . 15. 18 H. 8. 4. Dyer 243.— In Debt for Rent Nil d 
and Nibil bgbuit in tenementis held to be double and repuguant. ide 4 Mod. 254. þ 


— — — 


9 
* * * 2 — 


t But now they may, by Leave of the Court, be pleaded in ſeveral Pteas, by Force of the 51 


- tute 4 Ann. c. 16. ſ. 4, oft 121. | x 


Co. Lit.304 In a Scire Facias on a Fine, as Heir to two Parceners, the Tenan 
ne e pleaded in Bar a Fine levied by the two Parceners with Warranty, and 
he relied on the Warranty ; and that Plea was held double, and he forced 
- torely on the Warranty of one. ; ER 

Co. Lit.z04 80 if one have divers Watranties, and they fall by Deſcent on one Per 
Hob. 29. ſon, Heir to both, yet he muſt be youched as Heir to one only; for at 
the Demandant the Voucher is a Kind of Flea in Bar, and ought to bt 
ſingle; for the Demandant may counterplead the Poſſeſſion of the Vouche: 
and his Anceſtors, which he cannot do if they be divers; and as to tie 
Vouchee the Voucher is a kind of Demand or Suit, and ought to be 
ſingle ; for the Vouchee may counterplead the Lien, which he cannot c 

if they be divers. ha | | 
2 Vent. 198, In Debt on a Penal Bill of 71, for the Payment of 10 Shillings at ore 
222. Day and 10 Shillings at another, and ſo till the Whole was paid; tt 
Saund. 338. Plaintiff aſſigns the Breach, that the Defendant did not pay on the {ai 
ſeveral Days, &c. the Defendant pleads an inſufficient Plea, the Plaintiff 
replies, and the Defendant demurs generally; in this Caſe it was hel 
that no Exception could be taken on the general Demurrer to the Deck- 
ration for the Doubleneſs, but Judgment ſhall go againſt the Defend! 

for the Inſufficiency of his Plea. ; 


n 


| Lex. 79. In Covenant on a Leaſe, wherein the Leſſee covenanted to pay his Rent 


yearly by equal Portions at Michaelmas and -Lady-Day ; the Breach aſſign 

ed was, that he did not pay the Rent due at che a ſeveral Fealb 

during the. Term ; and though it was objected, that the Breach was "7 
well aſſigned, but ought to have been ſo particulatly; yet it was reſolr 

to be well enough, for perhaps it was never paid at any of the Days; 111 

this differs ſrom the Caſe laſt above-mentioned, for there the Aﬀignme® 

of Non payment a tany one of the Days was ſufficient, to intitle him to b 

{ Penalty of the Bill. . | SR e | 
2Sand.43,q9 In Debt againſt an Executor who pleads ſeveral Judgments 1 
Tretbewy a gainſt him, Oc. the Plaintiff replies to each ſeverally, that it was 1 

v. Aland. ; 8 : 7 3 


0 * % 
| * 
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| PLEAS and PLEADING, 5 | 

by Frand to bar him of his Debt: I bis Replication is clearly double, be, = 
cauſe if he had avoided any one of the Judgments he ſhould have had a Lev. 28. 
general Judgment againſt the Defendant, his Plea being intire ; (a yet IO Th 
in this particular Caſe this Pleading is allowed, for he may be miſtaken 2 Nod. 36. 
in one; and in this Caſe he has it in his Election to plead Fraud to them 2 Keb. 591. 
all ſeverally, or to any one of them; omitting the others; and if Payment 2 Sand, 336. 
of ſeveral Obligations had been alledged, the Plaintiff might traverſe the? Mod, 34, 

| Payment of each ſeverally, or of any of thefn; and though he miſtake uk. 195. 
ſome of the 8 ums to which he pleaded Non. ſolvit, yet it ſhall nat hurt; (a) This is 

| for it is no more than if he had faid Nothing to them; and in the Caſe of called an 

ſereral Judgments the Plaintiff may reply, that one was obtained by Fraud, eee 
| that Satisfaction is acknowledged on Record on another, and ſq avoid each che Rüfes of 
by a different Plea. : . 5 e 

. ; > i | Ti condemn. 
donble Plea ling; but in this Caſe it hath ſeytral Times been allowed. 2 Sand. 48. Comb. 444. 
Ld, Raym 263. Salk, 298. pl. 10. Garth. 429. 12 Mod. 153, 429. . 


4 


* If a Man pleads two Things where he is compellable to ſhew both, *Paget2t - 
this does not make his Plea double. OO LTC Plow. 194. 

| 0 e — Dot. pl. 136 
As where to a Plea in Abatement in Trover that another Action de- Lev. 82. 
pends by B. and C for the ſame Cauſe, the Plaintiff replied that they are vent. 236. 
both dead; this Replication is not double, for he muſt ſhew the Death of | 
both to enable him to bring the Aion alone. | | | 

If there are three in Execution jointly at the Suit of A. and all eſcape, Keil. 68. 

the Plaintiff may declare for the Eſcape of all, and it will not be double, Stile 82. 


though the Eſcape of any one of them will he (%% ſufficient to intitle him 


a 


to the Action, (b ) For this 


. $ vide Sid. 5. 
Skin. 533, and Title Eſcape, 


In Detinue by Dame Audley the Defendant pleads, that after Bailment Moor 25. 
of the Goods to him by the Plaintiff ſhe married Lord Audley, and that 5 3 
during ſuch Marriage the Lord Audley releaſed to him all ions, Se. 1,11; Caſe. 
| It was objected that this Plea was double. wiz. Property in the Huſband Dalif. 30. 
by the Intermarriage, and a Releaſe by him; but it was reſolved not dou- pl. 9. S. O. 
ble, becauſe he could not plead the Releaſe without ſhewing the Mar- 


| rage, | 
8. Of Pleading double by Leave of the Cqurt, 


This depends on the Statute 4 £7 5 Ann, cap. 16. for Amendment of 
the Law, by which it is enacted, That any Defendant or Tenant in any 
Action or Suit, or any Plaintiff in Replevin in any Court of Record 
may, with Leave of the ſame Court, plead as many ſeveral Matters 
* thereto as he ſhall think neceſſary for his Defence; and if any ſuch 
Matter ſhall on a Demurrer joined be judged inſufficient,” Coſts ſhall be 
given at the Diſcretion of the Court; or if a Verdict be found upon any - 
Iſſue in the-ſaid Cauſe for the Plaintiff or Demandant, Coſts ſhall alſa 
© be given in like Manner, unleſs the Judge who tried the ſaid Iſſue ſhall 
* certify that the ſaid Defendant, ar Tenant, or Plaintiff in Replevin had 
* 2 probable Cauſe to plead ſuch Matter, which upon the ſaid Iſſue ſhall 
« be found againſt him.” e a | 

In the Conſtruction of this Breach of the Statute the following Opinions 
have been holden : . ; | 


That a Perſon cannot plead and Demur to the ſame Part of the Decla- ct uit 
aon; alſo it is held, that pleading double is at the Peril of the Pleader ; ,g,, + | 
6 3 ö and 
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ann PLEADING 


2. 


* 


and that if the Court gave him Leave in Caſes where they have no Power oy 
+ L. If the by the Act ſo to do, the other Party may demur, f "IHR Mel 


proper Me- . „ 
thod is not to move the Court to diſcharge the Rule? 


1 It is held, that theſe double Pleas muſt be to the Plaintiff's Declaration, 
ans R. 2 and that therefore the Defendant cannot rejoin two ſeveral Matters to the 
Warran v. Plaintiff's Replication. | | | 5 

＋ — ; Eh ; 7 : ; | f 
Whether to a Writ of Error to a reverſe comn.on Recovery the Defendant may plead double, 
Caſes in Law and Equity. Dubitatur. 1 = | 


T. 2 Geo. 1 | It was moved, that an Executor being likewiſe Heir at Law might 
[in B. K. bave Leave to plead double, viz. Solvit ad diem and Riens per deſcent, to 


* an Action of Debt upon a Bond; but the Court refuſed the Motion, 
without an Aﬀidavit that he had Riens per deſcent, and ſaid, that there is 
the ſame Law in Caſe of an Adminiſtrator, who ſhall not be allowed to 


+ wh com- plead Plene adminiſiravit, and no Aſſets, without Afﬀidavit +. 


4 


mon Plea | | END Ef BE BY \ 
of Plene Adminiſiravit, as now uſed, includes an Allegation that the Defendant hath not, nor at the 
Commencement of the Suit had, any Aſlets, and the whole makes but one Plea, and is not double. 


H.7 Geo. 2 So in Covenant for Non-payment of Rent, as Aſſignee of ſeveral Terms 


In B. R. Sir the Plaintiff ſet out his 1itle under ſeveral Deeds, and the Defendant 


. moved to plead Eight Pleas; but becauſe he had not an Affidavit to prove 


them material to the Merits of his Cauſe, the Motion was denied; and 

page 122 here the Court obſerved, that this Statute was not * deſigned to put the 
1 Plaintiffs under unneceſſary Difficulties in proving Iſſues foreign to the Me. 
rits of the Matter in 8 ; and though they are to allow any Perſon 

that aſks the Favour of pleading double, to uſe the Benefit of the Act, yet 

are they to ſee the Deſign of it is not abuſed in multiplying fruitleſs and 


impertinent Iſſues. | 
It hath been frequently inſiſted upon, that a Defendant could not within 
this Act plead contradictory and inconſiſtent Pleas ; as Non afſumpſit and 
the Statute of Limitations, c. But the Court obſerving, that if the Be- 
nefit of the Statute was to be confined to ſuch Pleas as are conſiſtent, it 
would hardly be poſſible to plead a ſpecial Plea and a general Iſſue, the 
one always denying the Charge, the other generally confeſſing and avoid- 
Ing it ; and as the Statute itſelf makes no Diſtinction herein, hence it 


hath been held, | : N 
Stra. 396. That in Debt for Rent the Defendant may plead a Tender and Evic 
H. 8 Geo. 1. tion. | . 
in F. R. Cary 
v. Jen bint. 


Ice and sir So in an Aion upon Articles under Hand and Seal relating to Soutb- 


aue Sea Stock, Defendant had Leave to plead Non eff faftum, Non obtali, 


ae m Non dedit notitiam ſecundum the Proviſo in the Deed, and that the Deed 

was not regiſtered. bf 55 | 8 

M. 2 Ceo. 2 80 not guilty and Son &ffault demeſne was pleaded by Leave of the 

ee ourt ||. „ | FR e 
mith v. . 


Small uod. || And is now the common Practice, without Exception. 


2 Stra. 871. 80 in Debt upon a Bond the Defendant was permitted to plead Non of 
T. 3 Geo. 2, adm and Bankruptcy, , ,; ' -, «© + | 


in B. K. 6 | | : N 
Atkinſon v. Ailinſon, and M. 8. Gec. 2. S. P. between Plillips and Wood. 2 Stra. 1000. 
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PLEAS Ab PLEADING. $2 

In an Action on the Caſe againſt the Poſt-Maſter-General, it was allow- 1x. 4 Geo. 2. 

ed him to plead Non culp* & Non culp infra e 8 

: EY 2 | | N a v. Car- 

. | 815 teret. 2 Stra. 889. Fitzgib. 189. Barnard K. B. 407. 

In Treſpaſs the Defendant had Leave to plead a Licence and juſtify the T. 5 9 2. 
cutting down ſome Boughs, becauſe they hung over his Gardens ; thoug| 1 
| it was objected, that theſe Pleas were inconſiſtent, the Licence being a 3 

tacit or implied Acknowledgment, that he had no Right to cut the Boughs, voy 
| whereas the Juſtification aſſerts one: $6 | oy | 

In Debt upon a Bond given by a Woman, conditioned that ſhe ſhould hoe 2 

marry the Plaintiff, if he requeſted, within ten Days after his Return from ; * 1 25 
Sea, Leave was given to plead Non eff fadtum, and that ſhe was never re- y, rauacher. 

veſted. ; | 


8 


9 In Debt for Rent upon a parol Demiſe, Defendant id Lakes 1 nt as. 


*2. „ . * 3 B. R. Se- i 
Nil habuit in tenementis & Non demifit. | ee 
N Re | . „ ; Bygrove, 


2 — 883 


0 Departure in Pleading. 


Departure in Pleading is when the ſecond Plea contains Matter not 3 
| A (a) purſuant to the former, and which does not fortify the ſame ; Pio 2 
and when the Rejoinder contains Matter ſubſequent to the Bar, and not Co. Lit. 30g. 
fortifying the ſame, this is regularly a Departure. Sale „ 19 
5 a) Bu 
where a Man pleads any Thing which he could not have ſhewed at firſt, it ſhall never be reckoned 
. a Departure; ſo where A foi ties it in the ſame Manner that he pleaded it; but if he fortifies in an - 


other Manner, as by a ſpecial Cuſtom, it will be a D- parture. For this vide Yelv. 14. Dyer 253. 


Style 260. Jon. 262. Leon, 156. 2 Leon. 199. 3 Leon. 3, 203. Cro. Car. 257. Finch. 392. 


In an Aſſiſe the Tenant pleads a Deſcent from his Father, and gives *Pager23 
Colour, the Demandant intitles himſelf by a Feoffment from the Tenant Doct. pl. 120 
himſelf, the Tenant cannot ſay that the Feoffment was on Condition, and TOW: 23G 
thew the Condition broken; for that were a Departure, as containing new 
Matter, and ſubſequent to the Matter of his Bar; but in Aſſiſe, if the 
Tenant plead in Bar, that J. S. was ſeiſed, and infeoffs him; the Plaintiff 
ſhews, that he himſelf was ſeiſed in Fee till J. S. diſſeiſed him, who in- 
feoffed the Tenant ; the Tenant may plead a Releaſe of the Plaintiff to 
FJ. S. for this fortifies his Bar. | | | | 

If a Man plead an Eſtate generally, as a Feoffment in Fee, he, without Co. Lit. 304. 
2 Departure, cannot maintain it in his ſecond Plea by Matter tantamount ; | 
as by a Diſſeiſin and Releaſe, or by a Leaſe and Releaſe, or a Gift in Tail 
and a Recovery in Value; nor when a Man pleads an Eſtate made by the 
Common Law, can he make it good by an Act of Parliament in his ſe- 
cond Plea, „ 1225 33 
So when a Matter is pleaded as at Common Law, he cannot maintain x, gy. 
it in his Replication by r we as in Covenant on an Indenture of Ap- Keb. 376, 
prenticeſhip to ſerve ſeven Years, and Breach aſſigned, that he did not 469, 518. 
lerve, fc. the Defendant pleads Infancy; the Plaintiff replies the Cuſtom 
of London; and adjudged a Departure. | f : | 

Nor can Action at Common Law be made good in the Replication by; Lev. 48. 
Statute ; as in Treſpaſs for taking his Beaſts, the Defendant juſtifies as 2 
Damage-feaſant ; the Plaintiff replies, he drove them out of the County; 
and adjudged a Departure ; for driving out of the County was not pro- 
tibited by the Common Law, but by the Statute of Marl. (52 H. 3.) and 

1 2 Ib. & A. cap. 12, | HE & ces + * ab: 
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PLEAS wvD PLEADING: 


5 Ler. 87. 3 But if one pleads a Statute, the other ſays it is repealed, he may reply 


Ba that it is revived by another; for this fortiſies the firft Matter. 

Oo. Lit. 304. If a Man plead Performance of Covenants, the Plaintiff replies, he did 

2 not do ſuch an Act according to the Covenant; the Defendant fay;, 
he offered to do it, and he refuſed; this is a Departure, it being one 
| Thing to do a Thing, and another, that he offered to do it, but he te. 
fuſed. SR: „ „„ | 8 

Vent. 121, Debt againſt a Clerk upon an Obligation conditioned to perform Co. 


2 Lev. 5. venants, one of which was to account for all Money he ſhould receive; 


the Defendant pleads Performance ; the Plaintiff replies, that ſuch a Day 
ſuch a Sum came to his Hands, which he had not accounted for; the 
Defendant rejoins, that he accounted modo ſequente, viz. that Thieves 
broke into the Counting-houſe and ftole it, and that he acquainted the 
Plaintiff, E hoc paratus eft, fc. And on Demurrer it was reſolyed, that 
the Rejoinder was no Departure, for though it contained new Matter, 
yet it was purſuant to the former; for ſhewing that he was robbed, | 
amounted to giving an Account, 2d/y, That the Rejoinder, though an 
expreſs Affirmative, viz. that he did account, in Contradiction to what 
was faid in the Replication, viz that he did not account, was yet good 
with an Averment, without concluding to the Country; for new Matter 
being alledged in the Rejoinder, the Plaintiff ought to have Liberty ta 
come in with a Sur-xejoinder and anſwer it, viz. by traverſing the 
Robbery. | „% pes J 
Debt on an Obligation for Performance of -Covenants, one of which 
was, to return certain Goods from D. the Defendant pleads Perform- 
ance; the Plaintiff aſſigns a Breach in not returning ſuch Goods; the 
Defendant rejoins he had no Order; and held a Departure, for there was 
no Mention of Order in the Covenant; but it ſeems, had the Covenant 
been to return them on Order, the Plea had been good; for then the 
Covenant were not to be performed without Order, and performawvit omnia 
may be taken, that he performed all that he ought to perform, he not 
having Orders. 8 | 
Page 124 In Debt upon an Obligation for Performan:e of an Award, the De- 
Lev. 85, fendant pleads no Award; the Plaintiff replies, and ſhews the Award and 


127, 133, Breach; if the Defendant rejoin, and ſhew that it is void, either becauſe 


Fo 289 that there was an Award of mutual Releaſes to the Time of the Award, 


Nobert v. or that the Award was all on one Side, or that it was not made of all 


Marriot. Matters ſubmitted, and whereof the Arbitrators had Notice, or the like, 
in all ſuch Caſes the Rejoinder is a Depafture; for no Award pleaded is 
no Award at all, either in Fact or in Law, which is not to be maintained 

by ſhewing the Award to be void, but he ſhould at firft plead the Award, 
and alſo the Matter whereby it was void. 

3 Lev. 239, In Debt for not performing an Award, the Defendant pleads no Award, 

241, the Plaintiff replies, and ſhews one, but does not ſhew where it was made; 
the Defendant demurs ; and reſolved that that could not be objected after 
no Award pleaded, for that were a Departure. 5 c 

2 Saund. 80. In Debt on a Bond, conditioned to fave a Pariſh harmleſs concerning 

Sid. 444. 2 Baſtard-Child which the Obligor was forced to Father, he pleads Non 

Mod. 43, dammificat” ; they reply, that the Thild was ready to ſtarve, and that 

2 Keb. 612, therefore they put it out to nurſe, which coſt them 4/. Defendant rejoins, 


6rg. 


Richard, that he was ready to repay the Money. and ſave the Pariſh harmleſs ; 
v. Hodger. Upon this they demurred, and had Judgment, becauſe the Rejoinder is 
a Departure; for the Defendant ought to have taken Iſſue upon the 
Child's being ready to ſtarve; if the Plaintiff had once been at any Ex- 
pence about the Child, and were thereupon actually damnified, the De- 
fendant being ready to repay the Money will not fore the Condition of 
7 |, £5 JVC * 


the Defendant pleads, that it was not tendered, Qc. this is a Departure; 


tion makes good that Election; for it proves it a Treſpaſs as well as 


| 8. cap 13. which makes ſuch Leaſes good for 21 Years ; it was held, that 


— nn ww . — 2 1 —— S- 


7, | pleading over and Verdict. Lev. 119. Raym, 86. Keb. 566. 


Gs . ; 5 1 
* 
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In Debt on a Bond for Performance of an Award the Defendant Sand. 129. 
pleads no Award; the Plaintiff replies and ſhews it, and the Breach 3 | 


for though both be neceſſary by the Condition of the Bond to charge 
the Defendant, viz. that an Award be made, and that it be alſo ten- 
dered, yet he ought to rely on either one or other, either being ſuf- 
fcient to bar the Plaintiff; then, when he chuſes one in his Plea, 
viz. that no Award was made, he cannot after wave that in his Re- 
joinder, and have Recourſe to the other, viz. that the Award was not 


tendered. 8 LY = i 2 
In Treſpaſs for breaking his Houſe and — away his Goods, the Salk. 221% 


Defendant juſtifies as a Diſtreſs Damage feaſant; the Plaintiff replied, e 5 
that after the Diſtreſs, viz. the ſame Day, the Defendant converted 5%. 
them to his own Uſe; and on Demurrer the Replication was held no x 
Departure; for he who abuſes a Diſtreſs is a Treſpaſſer ab initio, 
and the Converting is a Treſpaſs or Trover, at Election; and the bring- 
ing Treſpaſs determines his Election, and the Matter in the Replica- 


'I rover. | 


In Covenant for further Aſſurances, Qc. the Defendant by Proteſtation Dyer 31. b. 

ſays, that the Plaintiff's Counſel did not adviſe, Ec. and for Plea ſaith, Dock. pl. 1a 
that he was not required; the Plaintiff replies, that J. S. his Counſel, 
adviſed a Releaſe, and that he required the Defendant to ſeal it, which 
he refuſed ; the Defendant rejoins, that he did not refuſe ; this is a De- 

arture. : : N 
: The Defendant pleads in Bar a Leaſe for fifty Years made by a Corpo- Dyer 102. 
ration, and after in the Rejoinder pleads the Proviſo in the Statute 31 H. Doct. pl. ar 


the Pleading the Proviſo was a Departure, as not enforcing that which 


went before in the Bar. $ - | | $ This was 
| 2 Fpititual Corporation, that was diſſolved after granting the Leaſe. 


If it be pleaded, that the Parties to a Fine Nihil habuerunt, which is Dyer 2gr. _ 
denied, and the Defendant rejoins, that the Party had only a Uſe, in the Doc. pl. iat 
Land; this is a Departure. | 
If in Bar to an Action on a Bond, conditioned to ſave the Plaintiff *Pager25 
harmleſs, the Defendant pleads, that he did fave harmleſs ; and the Sand. 117, 
Plaintiff in his Replication ſhews a Damnification ; to which the De- Lev. 194. 
fendant rejoins, that he had not Notice thereof; this Rejoinder is a De- 

arture. | | | | 
: If a Man lay a Day in his Declaration that is not material, and the De- 6 Mod. : rs. 
fendant by his Plea makes it material, and then the Plaintiff in his Repli- Per Holt. C. J. 
cation varies from the Day in the Declaration, it will be a Departure; : 
otherwiſe (a) if the Day had not been material by the Plea. (a) For this 
| x . videCro.Car. 
And that a Departure in ſuch Caſe may be cured by 


229. 2 Mod. 31, Title Traverſe 


To an Information exhibited againſt the Defendant, for, not taking Que 
upon him the Office of Sheriff of Norwich, the Defendant, pleaded the 75. King 5 
Statute of 13 Car. 2. (H. 2. c. 1. 12. +) by which it is enacted, that a Larwoed. 
Perſon elected into any Office in a Corporation ſhall be ſuch as within one Ld. Ray 
Year before hath taken the Sacrament according to the Church of Eng- . 
land, or elſe the Election ſhall be void, and averred, that he had not Salk, OY : 
taken the Sacrament, fc. at any Time within one Year next before the pl. 1. 
by. 535 | : Skin. 574. : 
pl. 1,——+ Vid 5 Geo. 1, c. 6. ſ. 3. K 11 Geo, x. c, Fay 6. 4 
1 


Ele 


| | PLEAS any PLEADING, | 
- Ele&ion of him to be Sberiff, Ic. wherefore the Election way void: The 
Attorney General replied, and ſet forth that Part of the Act of Unifor. 
mity, by which every Perſon is obliged to take the Sacrament Three Times 
a Year according to the Liturgy, &c. The Defendant rejoined, and ſet forth 
the Act of Parliament for tolerating Diſſenters; to which there was a De- 
| murrer; and it was held, that the Defendant's Rejoinder was a Departure 
_ re from his Plea. © 5 | 1 
M. E. Co. z. In Debt upon a Bond, conditioned to indemnify the Plaintiff from all 
in C. B. ouen Tonnage of certain Coals bought of the Defendant due to W. B. 
x Reynolds the Defendant pleaded Non damnificat' ; to which the Plaintiff replied 
dae r. that for 5/. for Tonnage of Coals bought of the Defendant the Day 
„of the Date of the Bond, his Barge was diſtrained, and that the De- 
id fendant had not paid the ſaid 5/. the Defendant rejoined, that no 
1 Tonnage was due for the Coals; to which the Plaintiff demurred, ſup- 
| © poſing the Rejoinder to be a Departure from the Plea ; for the Defend. 
ant having ' pleaded generally, that the Plaintiff was not damnified, 
and the Plaintiff having aſſigned a Breach, the Matter of the. Rejoinder 
is only by way of Excuſe, confeſſing and avoiding the Breach, which 
E- | ought to have been done at firſt, and not after a general Plea of In- 
1 , demnity; for Rejoinders it was inſiſted ſhould ſtrengthen the Bar, 
i whereas this is a plain Retraction of the Plea, that denying the . Plaintiff 
has ſuffered any Damage, this confeſſing and excuſing it. On the other 
p | Side it was inſiſted, that it was not neceſſary for the Defendant to ſet 
out all his Caſe at firſt; and it ſuffices that his Bar is ſupported and 
ſtrengthened by his Rejoinder, which it was urged had been done in this 
Caſe; for the Plea being only to enforce the Plaintiff to aſſgn a Breach, 
the Defendant may come afterwards and ſhew the Breach aſſigned is 
not within the Meaning of the Condition; as here the Condition is to 
ſave the Plaintiff harmleſs from all Tonnage due to W. B. Plaintiff re- 
plies, his Barge was diſtrained for Tonnage, but does not aver it was 
due; then the Defendant rejoins, there was no Tonnage due, which 
being confeſſed by the Demurrer, it is certain the Plaintiff could not 
be prejudiced within the Tenor of the Condition, by which the De- 
fendant is obliged only to indemnify the Plaintiff againſt ſuch Tonnage, 
ſo the Plea is directly confirmed by the Rejoinder; and of this Opi- 
nion was the Court. Another Point was made in. this Caſe by Defend- 
ant's Counſel, wiz. admitting there was a Departure, yet if the Plain- 
tiff has aſſigned for a Breach of the Condition what is really no Breach, 
whereby it appears he has no Cauſe of Action, Judgment ſhall be en- 
tered for the Defendant; as in this Caſe Plaintiff has inſtanced a Di- 
Page 126“ ſtreſs of his Barge for Tonnage of Coals bought of the Defendant the 
| Day of the Date of the Bond, and has not aſcertained what the Coals were, 
io that they do not appear to be the ſame Coals as are mentioned in the 
| Condition, which the Court cannot intend, though they are ſaid to be 
* bought upon the Day of the Date of the Condition; for he might 155 
other Coals for what appears to the contrary; and of this Opinion alſo 
- _ was the Court. | 5 Sp 
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(M) Repleader. 
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differs from an Amendment, which cannot regularly be without Payment 
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PLEAS b PLEADING. 


O Bepleader. 
1. Of the Nature of a Repleader, and Manner of awarding it. 
ts [ 


1 6 


HEN Iſſue is joined on an immaterial Point, or ſuch a Point as 2415 g. 

after Trial thereof the Court cannot giye Judgment, as being im- 8 . 

pertinent or uncertain, and not determining the Right, the Court regularly 2 And. 6,7. 
awards a Repleader, or gives (a) Judgment Quod partes replacitent; in 24-5. 


which Caſe the Parties muſt begin again at the firſt Fault which occaſioned 4 Econ. 19. 


the immaterial Iſſue; and herein it hath been held, that (5) if the Decla- 23 | 


ration be ill, the Bar ill, and the Replication ill, the Parties muſt begin de 1622. 
novo; but if the Bar be good and the Replication ill, at the Replication z (2) The 
and if the Bar and Replication be both bad, and the Repleader is awarded Judgment 


N to replead 
it muſt be as to both. ö was Ness 

: 5 DS vidlelur Curie 
guod placitum prædictum et exitum ſuperinde junctum efl minus ſufficiens in lege, ideo dictum eft partibus qued 
replacitent ; and it was objected, that it was not any Judgment, but that it ought to have been 
Lie conſideratum «ft, Mc. But the Court held it a ſufficient Award to-replead, and that this was the 


Form agreeable to the Courſe of the Court. Cro. Jac. 6. (5) For this vid Dyer 117. 5 E. 4.108. 


f 


19 E. 4. 1. Dot. pl. 311. Dal. 17. pl. 8. 56. pl. 2. And. 31. Raym. 458. 3 Keb. 664. Ld. Raym. 
785. dalk. 173. pl. 2. 216. 2 Salk. 579. 6 Mod. 2. RN Ate 2 | 


If a Repleader be denied where it ſhould be granted, or gratited where 228 579: 


it ſhould be denied, it is Error. 


Upon an Iſſue joined in Chancery, on a Scire Facias upon a Recognizance, Rol. Rep. 
the whole Record was removed into B. R. and after a Trial had there the 287. 


Judgment was arreſted, by reaſon of miſ- awarding the Venire; and the 5i/bop of 


Parties being deſirous to replead, the Queſtion was, whether the Repleader = 1 3 - 
ſhould be in Chancery or B. R. And it was held by the Judges of B. R. ig Dali. 
that it ſhould be in that Court, | „ 15. pl. 6. 
Like point. 


—— But l take it to be now the ſettled Rule, not to ſolfer tlie Court of King's Bench to alter or 
amend any Iſſue directed out of Chancery, but that for any Irregularity herein Application muſt 
be made to the Court of Chancery, 'Yide under Title Courts, uriſdietion of the Court of Chancery. 


It is held, that there can be no Coſts to either Party on a Repleader ; 2 Vent. 196. 

{c) becauſe it is a Judgment of the Court upon the Fleading, and therefore (6 . 
2. A Repleader in what Caſes to be awarded. 

Herein the general Rule is, that if there be an immaterial Iſſue, and 
thereupon a Verdict, upon which the Court cannot krow for whom to . 
* give Judgment whether for the Plaintiff or the Defendant, a Repleader is Page 127 
regularly to be awarded; for ſuch immaterial ſug is not aided after Ver- Co. x1; 
dict by 32 H. 8. cap. 30. or any of the Statutes of Jeofail ; for if what is 227. 
material in the Pleadings be not put in Iſſue, it is not made neceſſary to be Dod. pl. 31a 
N on the Trial; or if it be alledged and proved, yet if it appears in- 2 Nd. 137, 


ufficient, ſo as not to be deciſive between the Parties, the Verdict will be 1 325 


vo good Foundation for the Judgment; but an (d) informal Iſſue is helped —Where 


Iſſue is 
| 7 | | In Joined upon 
8 3 e | a Matter 

15 triable. Raym. 458, Cro. Eliz, 13. Where the Time is immaterial, and yet made Parrof tbe 
fue. Latch. 92. 2 Sand, 318. 2 Lev. 12. Hard, 40.— For an Iſſue on an immaterial Traverſe. 
Moor 693. pl. 959. Oro. Eliz. 456. Winch. 76. Cro. Eliz. 228. Goulſ. 39. pl. 15, Savil. 78. 
1 Band. 22. (4) If the Plea on which the Iſſue is joined hath no colourable Fretence in it to ol 


by the Verdict. 8 


i 


PLEAS. AND PLEADING. 


22 8 15 uod i of non ſunt culpabiles ; which was beld ill, 8 there was no 
> 6. J 10. Tort ſuppoſed in the Huſband, and therefore a Rags was awarded, 


_ TLeon.312) and the "Plea made Quod ipſa'non g inde culpabilie. | 


An Action | 
for a Tort done by the Hulband and Wife jc ig ſhall be againſt the Fon alone ; for the whole 


ſhall be intended to be the Act of the Huſband. 1 Rol. Abr. 348. 1. 37. Pal. 343. 


1 Owen 53. If in Debt upon an Obligation by the Sheriffs of London againſt 5 $. 
«$14 Heuſe and he pleads, that he being arreſted by Precept out of B. R. appeared at the 
3 Elkin ve Day according to the ( ondition of the Bond, and thereupon Iſſue is join- 
wa 8 ed; in this Caſe there ſhall be a Repleader; for the Appearance being 


4 8. P. ſaid to 
haare been entered of Record, as it ought to be, the ine] is triable by the enn 


| a adjudged and not by a Jury. 
_— between 
| Bret Ve Shephard, the ſame Teim. Leon. 785 


N ſeiſed i in Fee of the Manor of D. where thoſe Trees were growing. and that 
Yee the granted it to the Defendant in Tail, whereby he was: ſeiſed thereof, 
and that J. S. cut the ſaid Trees, and granted them to the 1laintiff, who 
loſt them, and the Defendant found them, and converted them, Oe. the 


ed; it was held, that pleading De injuria ſua propria was ill, where the 
Defendant makes Juſtification by claiming an Intereſt in the Freehold to 
himſelf ; but that where one claims not any Intereſt, but juſtifies by Com- 
mand or Authority 44a from another, it is otherwiſe; wherefore a Re- 

' + In ſuch a pleader was awarded. 1 


Caſe as this 
the General fue: Not guilty would be the proper Plea. 


Octo. Jae. In Battery the Baron juſtifies, for that 1 Plaintiff faulted his Feme, 
„be „ in Aid of whom, Ge. the Feme by herſelf pleads and juſtifies De on 
ebe and fault demeſne ; the Plaintiff ſaith, De injuria ſua propria abſque tali cauſa; 
bis Wife, and both Iflues found for the Plaintiff, and Damages intirely given ; and 
now alledged in Arreſt of Judgment, that the Trial was ill; for the Feme 
by herſelf cannot plead, and the Damages being intireiy aſſeſſed, all was 
ill; and of that pi 
replead. eros 
Cro, Jac. If in Debt upon a "HY e for the Payment of 600. upon the 
435 25th of June, the Defendant pleads Payment of the ſaid 60/, upon the 
1 z0oth Day of June ſecundum formam & effetum conditionis ; and there- 
upon Iſſue is joined and a Verdict found, that he did not pay the faid 
Gol. upon the zoth of June; the Plaintiff ſhall not have Judgment, for 
the Iſſue is taken dehors the Matter of the Condition, and ſo void; and 
it might not be paid the 20th, and yet might be paid the 25th; but 
it is held, that if it had been found for the Defendar viz. that the 
Money was paid the ſaid 2oth me an, the THING P 108 have made 
j As pay- it good. T? | 
ment before , 


the Day h mane been Payment at the Day 5 the Condition in SubNance performed. 


A £ 


_—_— 


as — 


the ie Plaintiff, or if it be againſt an expreſs Rule i in the Law; there the Iſſue is 3 and ſo 
as if there was no Iſſue, and therefore it is not aided by the Statute; but if it hath the Countenance 
-of a legal Plea, though it want neceſſary Matter to make it ſufficient, there ſhall be no Repleader, 
becauſe it is helped after Verdict. Moor 867. pl. 925. & vide Lev. 32. Catth. 4371, Diverſity 
where an Iſſue is ond, and Where there is ao Ale, 2 Rol, Rep. 187. Cro. Jac, 580. 2 Leon. 


195. 4 can 67. * s. 


Cro. Jac. 25 In ayes againſt Baron and Feme upon a Finding of the Goods by the 
Cox v. Crop- Feme 1 — Coverture, and a Converſion to her || Ufe, and they leaded | 


Cro. Eliz. In Trover for divers Trees, ihe Defendant KA that Queen 1 was 


Plaintiff replies, De injuriu ſua propria, &c. and thereupon Iſſue is join. 


pore” was hs Court, and awarded that they ſhould 


1 


r 


FF 


P 


Ad. 5. oa 


J 
- 


- PEEAS and PLEADING 
In an Action of Debt upon a ſimple Contract, Payment was pleaded *Page128 
at A Plaintiff traverſes, that the Payment was at 4. and a Verdict, that Keb. 662. 
the Defendant did not pay at A. And it was moved in a Writ of Er- 2 Q 
ror, that there ought to have been a Repleader, otherwiſe if the Ver- 1 
dict had been found for the Defendant; but the Court affirmed the Jud -- 

5 If in Debt upon a ſingle Bill the Defendant pleads Payment without 5 Co. 43. 
an Acquittance, and thereupon Iflue is joined, and found for the Plain- Ot“ 
tif, he ſhall have Judgment; for though ob > without an Acquit- © * 
tance is no Plea to a ſingle Bill, yet becauſe Iſſue was 74 upon an 8 
Affirmative and a Negative, and a Verdict for the Plaintiff, he ſhall have gee the 
Judgment | | 3 ; 0 i | 


Stat. 4 Ann. 
7 of. Bo e Ce 
Debt for Rent againſt Leſſee for Years, Defendant pleads, that before Lev. 32. 
any Rent due he aſſigned the Term to another, of which Plaintiff had 22 v. 
Notice; Iſſue upon the Notice, and Verdict for the Defendant, but no Oren: 
judgment was given, but a Repleader awarded, in regard the Iſſue was 

joined on a Thing not material. | | 


r 


n 


whether the Defendant had Aſſets or not, on the zoth Day of November, 2 
which was the Day on which he had the firſt Notice of the Plaintiff's 8 
riginal Writ; and it was found for the Defendant, that then he had not 
Aſſets; and this being held an immaterial Iſſue, for though he had not 
Aſſets then, yet if he had any afterwards, he is liable to the Plaintiff's 
Action, a Repleader was awarded. 5 | | | 
If in Debt upon an Obligation, conditioned for the Payment of 100/. Cto. Car. 78. 
pon the 31ſt Day of September following, the Defendant pleads Pay- Purchaſe v. 
ent the ſaid 31ſt.Day according to the Condition; and thereupon Iſſue Jen. 


on 140. 


_ 


zj; © oo {RES Po | SO, eff roche RO ras 


he Plaintiff ſhall have Judgment; for though the Iſſue is upon an Im- Noy85.S.C. 
oſhbility, chere being no ſuch Day, yet the Jury finding it not paid at | 
he Day, or at any Time before, in Effect ſind it was never paid, which 

sa good Verdict. | I . N 
Treſpaſs for Battery and falſe Impriſonment ſuch a Day and Place; 2 Lev, 164. 
e Defendant juſtified at another Day and Place by virtue of a Writ Mefer: v. 
nd Warrant from the Sheriff; ab/que hoc, that he is guilty aliter vel alia d. 

do, vel at any other Place; the Plaintiff replied, that he is guilty 
cr alia modo, and at another Place; whereupon Iſſue was joined, 

= Verdict for the Plaintiff ; but for the Badneſs and Uncertainty of 

c 8 upon Motion in Arreſt, Judgment was ſtaid, and a Repleader 

warded. | | | 


id In Aſunpfit againſt an Adminiſtratrix, the Defendant pleaded Quod z Vent. 196. 
br Ya Non 4 25 inſtead of the Inteſtate; and after Verdict a Repleader 
id as awarded. * 1 | | | 


But if on an Iſſue tendered by the Plaintiff the Defendant joins the Rol. Abt. 
llcet by the Plaintiff's Name, or the Plaintiff joins the Scilicet by the . 6 
efendant's to an Iſſue rendered by the Defendant; this ſhall be amend- . 
here being a Negative and Affirmative before between the Plaintiff S. C. an 
dd Defendant, which is the Pattern from whence the Joining of that Oro, Elis. 


Hue is to be taken; and this being a plain Miſtake, as appears from the 75% „ 
ure of the Thing, of one Man's Name for another. | _ Phe 


| 8 | L.P. 
In an Action upon a penal Statute the Defendant pleaded Non debit ye. 
£ pray. Py on Vent. 122. 
be lalo mer. & bee ponitJe ſuper patriam 3 and Iſle was joined rue, 
— 5 | 2 Keb, 188, 8. C. 
„„ e. 


In Debt on a Bond againſt the Defendant as Executor, Iſſue was joined, 2 Mod. 1 39- Ip 


s joined, and found, that the Money was not paid upon the ſaid Day, Latch. 158. : 


Cro. Jac. 67. 


the 
ſiues for the King and himſelf? ? 


slk. 579. 3 ſeems that at Common Lo a 9 was as well a before 
; 664.0 Mad, {a) it ſeems to be now ſettled, 


A2 Demuirer; and in 3 Lev. 440. it is ſaid, that there was a Repleader after Da and ſolem 


2 Keb. 789. 


| 2 Salk. $79, It is held, that no Repleader can be PR ker Peha. 


: Dodt 52 115 A 5 1 in (c) Pleading is an Admiſfion by the adverſe Pan 


ſays my e 


* 


| 5 


Court but not e ſince the Verdict ad cure immaterial or informal Iſſaes, 5 | 


$ 5a. ] Repleader i is not to be admitted, becauſe by the Demurrer Joe Patti 


PLEAS. AND. PLEADING. 


| & pradis the Informer fimiliter, without mentioning the King; I 
1 2. as to after a Verdict for the Plaintiff a Repleader was awarded. T 


aw in 


this Caſe, the King not being a PO: to the Suit, but the Informer is the thang Plaintf, bad. he 


40 E. 3. 15. If the Jury do not find Aſſets to a certain 9 the Verdiat is inf 
Dore 313 cjent, and a Repleader ſhall be granted, and the Ifue tried by another 
e Inqueſt. | 


*Page 12 5 7 3. Repleader at what Time to be even.” 
(a) 3 Keb. as after Trial, becauſe a Verdict did not cure an immaterial Iſſue; by 


hat no Repleader ought to be allowed b. 
ah the Ilie my be bees. by the 2255 


15 wr oe fore Trial, becauſe the F. ault 
diſcretiona- the Statute of Jeofails, | 


ry in the 


* 


It is held by a Multitude of Authorities, that after a Demurrer th 
Cate. have put themſelves on the Judgment of the Court. 


Doc. pl. 311 
Poph. 42. Savil, 8g. Latch. 148, Leon. 39. Moor 461, pl. 644. 867. pl. ha Rol. | Rep. 271, 
And. 168, Lev. 142, 6 Mod, 102,——Butin 3Lev 20. there is an Inſtance of a Repleader aft 


Argument; but theſe Caſes have of late been denied to be Law, | 
9 

2 Sand, 319. 1t is faid to have been uſual in antient Tiuies v to rd) a” | Replea 
2 Lev. 12: upon a Writ of Error in B. R. but it ſeems to be now agreed, that ther 


6 Modes. can be no Repleader upon a Writ of Error. 7 


„Mad. 3.— 
No Pr cha J after a Diſcontinuance. Comb. 323. 59 8 20. Salk. 219. 1 4. 


: 1 


(N) Demurrer. 
The Definition ad Nature of a Demurrer. 


Finch c. 40. of the Fact charged in the Count or Declaration, Plea, Replie 
75) Comes, rag Oe. (d) and refers the Law ariſing on ſuch Fact to the ! 


Lord Cote, n 

from the Latin Word Nane to abide, in Law: Co. Lit. 71. hs 4 hat As there may ber 2 
ter upon Counts and Pleas, ſo there may be of Aid Prier, Voucher, Receit, Waging of Lav, a 
the like. Co. Lit. 72. a. For demurring on Evidence wide infra 136. (4) NS be taken to le 
Rejoinder, e. and to a Special as well as a General Plea; for all Parts of Pleading to Iſſue 

to be according to the Rules of Law; and if any Part fail the Whole DOR, uy 

be demurred unto, Co. Lit. * a. Lil. Reg. 435. 


40 


Co. Lit. Mets It is termed in W "Books en Aide in Ts a. PO wy in a D* 
vo claration, Plea, Oc. there 1 5 two independent Iſſues, viz. 3 lr 


2 which is the Iſſue in W Court; bg 


Sb 


iſſue in Fact, determinable by the Jury; but this muſt be underſtood | as Dyer 121.5 
to diſtinct Parts of the ſame Declaration, Plea, fc. for it is never al- 87. b. | 
wed the Defendant to plead and demur to the ſame Fact, bein ga N et | 
plicity that would draw the Matter to different Judicatures, and would be — 7k 
vexatious and expenſive, were it admitted; for in ſuch Caſe the Party \...;..- + ; 
would demur Specially to Form, and if he was over-ruled there, then he 


| would deny the Fact. | | | 

So on the Statute 4 U 5 Ann. c. 16. which enables Defendants by Leave 
| of the Court to plead. ſeveral Pleas, Ec. it hath been. refuſed, to allow a 
Defendant to plead and demur to the ſame Declaration; for a Demurrer 


. 9 * i 


$5 


ic ſo far from being a Plea, that if is an Excuſe for not pleading z and. it 


* 
r T7 45 
<FI& 5 1 


| uſe. fo Page i 30 
would be abſurd for the Party to plead, and at the ſame Time pray that in Fo ; 
BE ; YT Tp. 3 
"plead to another, for ſeparate Counts are 


$ But the Defendant may demur to one 
28 ſeveial Declarations. RR 5 * 


If there be a Demurrer to Part, and an - Iſſue for Part, the more or- Ga tha 
derly Courſe is to give Judgment upon the Demurrer firſt ; but yet it is 2 17K. 
in the Diſcretion of the Court to try the Iſſue firſt if they will. © Doct. pl. 176 

: „„ 
S. P. becauſe the Jury can then aſſeſs the Damages on the Whole, 


If there be a Demarrer to Part, and an Iſſue upon other Part, and Salk. 219 
Judgment be given for the Plaintiff upon the Demurrer, he may enter a 2 EP 
Non pros as to the Iſſue, and proceed to a Writ of Inquiry on the Demurs p , 
rer, but without a Non pros he cannot have a Writ of Inquiry, becauſe on 

We Trial of the Iſſue the ſame Jury will aſcertain the Damages for that 
Part to which the Demurrer was. . 8 


2. The Manner and Form of demurring ; and therein of joining in 


Demurrer, and waving thereof. | En 
The Words of a Demurrer, when to the Declaration, are Quia nar- Co. Lit. 1b. 
ratio, Cc. materiague in eodam contenta minut ſufficiens in lege exiſlit, bore $2 8 b 

Oc. and to a Plea are Quia placitum, Qc. materiaque in codem contenta bias 
minus ſuſficiens in lege exiſlit, c. unde pro defetiu Sa p narrationis five Pait of the 
Placiti, Qc. petit judicium, 9c. to which the adyerſe Party replies Quod Demurrer 
narratio, or Placitum Prediftum, Ac. materiaque in codem contenta bon && 111 6 — tho | 
ſuffcien” in lege exiſſunt, ec. &; petit judicium, and thereupon. the De- the Con 
murrer is laid 4 he ein““ ds fo] nut nd « rr BANE EY 

A043 s TH”; Demurrer. Vide 5 Mod. 1 32. 


In ſome Caſes a Man ſhall alledge ſpecial Matter, and conclude with Co. Lit. 2. 
a Demurrer, as in an Action of Treſpaſs brought by J. S. for the Taking | 
of his Horſe, the Defendant pleads, that he himſelf was poſſeſſed of the , 
| Horſe until he was by one J. S. diſpoſſeſſed, who gave him to the Plain- 
tiff, Oe. the Plaintiff faith, that . F. named in the Bar, and J. S. the 
Plaintiff, 'are all one Perſon and not divers; and to the Plea pleaded' by 
the IFfendant in the Manner, he.demurred in Law; and the Court held 
the Plea and Demurrer good, and that without the Matter thus alledged „ 


he could not demur... | „ r 6 TT +] „„ 

| In a Quare impedit the Patron pleaded one Plea in Bar, and the In- Leon, 439. 
cumbent the ſame Plea by himſelf ; the Queen demurred thus, Qpoad The The „ 
ſeparalia placita per Def* ſeparalwer 7 nal dida Domina Regina neceſſe ny = 


Vor. IV. Fi aon and others, 
72 2 | ” > 
2 p N 1 8 * ? 5 5 ; 8 F * 
155 1 £ * 


Fe 


* 


PLEAS Aub PLEADING. 


t wee 5 ek legem terre tenetur reſpondere'; & per Car, the Demurrer 

ht to have been ſeveral on each Plea by itſelf. - 
OY 110. "If a Defendant demur in Abatement, the Gau will notwithſtanding 
2 85 2 final Judgment, becauſe there cannot be a Demurrer in Abate. 
v. Davenant. ment: for if the Matter of Abatement be extrinſic, the Defendant muſt 
5 4 4 Head it; if intrinſie, the Court will take Notice of i i themſelves. Bic 
18 * 334: Aſter the Plaintiff and Defendant hive joined i in the Iſſue, which i is to 
| 7 469 be tried betwixt them, neither of them (a) can demur without the Con- 
8, ſent of the other; for by joining i in the Iſſue they have aalen mm 


9 De- Fleadings to be good, an Fa ficient to try the Iſſue. 


murrer to | 
an Appeal hath been de aſter Iſſne joined. 7 hz. 196. 2 Hawk, P. "ap 182, 5 268, 
ade + that a Demurrer to an Indiftment W 


471. 2 Ld. Ray m. 1288.— But it hath beg 
not to be received aſter Verdict. Sid. 208. 


i So it hath been reſolved, that .* a be ets cannot 3s a 
Repleader ; for the Parties, b of their mutual Conſent, having put them- 
* Pager 31 * ſelves on the] n ee cannot without n of the 


Cro. Eliz. Cou | 
62, 318, , i i me FFB . Dera *:\:+ Wi 

3 Co.52.b, i 5 : | 
„„ | 

747 There cannot be b) a 8 to a 8 . if FD. 5 it 


| 155 219. makes a Diſcontinuance, for there.1 is no Difference 3 pleading over 
1 Raym. When Iſſue is offered, and not joining in Demurrer, but Wa over, 
200. both are alike, and make a Diſcontinuance. 


(6) It is ſaid Yr 
that one way demur to a Demurrer for the Doubleneſs of i it, for a Demnrrer on ht to have 1 
lity and Certainty in it to avoid Barbar iſm, and Inveigling of the Court; but if one that might 
demur doth not demur to it, but joins in the Demurrer, he cannot demur afterwards, for he hath 
nipped his Advantage. Lil. Reg. 438.—and in Cale of a Demurter to a/Pl.a in Abatement, it is 
5 ſaid one may demur upon that demurrer. But per Holt C. ] that is where the Demurrer is not 


appoſite; hüt if the Demurrer be proper and appoſite, you muſt j join. Comb. 306. 
Slap. 217. It is ſaid, that there are the ſame Rules "ap joining in Demurrer as 
Vu Layers tbere are in Pleading; and that in criminal Caſes,” not capital, the 


Trial. ? of; Courſe is to allow the Party four Days to join in Demurrer; but it 


State Trials, hath been held, that in capital Caſes the Party muſt Jon in Dem 

6V. 229. Inflanter. 

Cro. Car. If a Demurrer be entered it cannot be waved, except both: the Plaio- 

Teak, 148 tiff and Defendant do conſent unto it, nor then without Leave of the 

5M eg . Court ; becauſe by the Demurrer both Parties have ſubmitted the Matters 
. 1 I . in Law in . betwixe them to the WORE: of the Court. 

1 Burr, 31 | 

Lom. "Ip 53%. | 0 


ul, Rep. A Dlmuber i is not to be oel unleſs; it be Ggned by Counſel. 


Demurrer upon 2 Challenge toa Jay is good withour a Counſel's « or Serjeant' s Hand; 5 as ſoon as 


* 


| J 7 . Wbat Facts are admitted by. a Depurrer. 8 


r a 14; bh laid ; 5s as a general and unconteſted Rule, chat. a Denne 
admits all ſuch Matters of Fact as are . ers e | 
805. 66 


e Hob. 8. Sand, 353. Carth. 31, 


WO "And therefore if in Waſte the Defindant . to the De 
pl. 117 and it is adjudged againſt him, there ſhall Iſſue no Writ of Waſte, this 
being admitted by the me” ic but a Writ ſhall iſſue to inquire of the 


Damages. a 
bſ But 


A, 


* | | 3 


it is agreed on 4 e the me. is to be entered up without further Circumſtances. 3 Leon. 221. 


— __ „ m 8 


hand we tat ya, OO 


9 2 


PLEAS iwv PLEADING 
But Matters not ſufficiently pleaded are nM admitted by a Demurrer j Ha.. 


fo in a Demurrer upon a Matter in Law, ſays my Lord Hobart, though 
the Parties will join upon ſome one Point, upon which, if it ſtood alone, 
Judgment ſhould be given for the one Party, yet if upon the whole Re- 
cord Matter in Law appears why Judgment ſhould be given againſt | 
aid Party, the Court mult determine ſo ; for it is the Office of the Conn 

to determine the Law upon the whole Record, and the Conſent Papa © +5 
cannot prejudice their Qpinions, nor diſcharge them of their Office in that 
5 : f k 4 
go Covenant divers Breachis are aſſi ſome of which are good 2 Sand. 379, 
and others ill, and the Defendant demurs e whole Declaration, the 3 

- Plaintiff ſhall have Judgment for a) thoſe which are well aſſigned, and for (% in To- 


3 N ver for ſeve- 


the others ſhall be barret. 


| | 7 5 ing, ͤ ral Things, Tx 
and among the reſt De daobus fulcris, the" HD dant d-murred, and Holl. Ch. J. refuted to glu 


j 


Judgment Q N' Capi 


at, faying, the Plaintiff may ei e PRI and releaſe as to this, 
and then take Judgment as to the reſt, and all would be well. Salk. 218. pl. 11 1 0 
4. How far a Judgment on a De:nurrer is peremptory. . 


E-:-4 : . ; 4 > FR 25 pci? 1 3 . £ * 0 : 
It ſeems to be agreed as a general Rule, that a (8) Judgment on a () wh 
Demurrer is as concluſive and binding, as if the ſame had been after 20 Lee 
Verdict, Cc. | 1 | „ 8 enacts, That 
5 1 8 3 J ͤĩ˙ GET 
cop victed of ſuch an Offence ſhall forfeit ſo and ſo a Conviction on a Demurrer hath been held 
ſufficient, 11 Co. 88. Rol. Rep, 889. „ TT on er wag We, 
© But upon a Plea to the Juriſdiction, Perſon, Writ, Aid prier, View, RY 
Eſſoin, Ce. Voucher, and Demurrer joined upon ſuch Plea or Prayer, 8 
and ruled againſt him who demurs, there is only a Judgment to anſwer pl. 38. 341. 
over. | | — 5 E 


„ | © | | after a 
Demurier a Perſon ſhall have the Advantage of his Age, Qzere 3 H. 6. 46. Dot. pl. x16. 


It ſcems to be the better Opinion, that a General Demurrer, concluding ide 2 _ 
in Bar of an Appeal or Inditment, or a Demurrer to a Plea in Bar which Hawk. PC. 
admits the Fact, or to {Replication to ſuch a Plea, 13 peremptory and 334. 
concluſive ; ſo that if the Indictment be good, Judgment and Execution 
thall go againſt the Priſoner. 5 „ | 

But it hath been adjudged, that if an Appellee demur in Law to an Dyer 38. 
Appeal by Reaſon of the Inſufficiency of the Declaration, or generally Org, Eliz. 
demur to the Declaration, with a Concluſion I petit judicium de narra- : e PC 
tione illa, & quod narratio illa cſſetur, Cc. ſuch Demurrer ſhall not con- 18. 
clude him from pleading over to the Felony, either at the ſame time with 2 Hawk. 
the Demurrer, or after it ſhall be adjudged agyinſt him. So P. C. 471. 

But in Criminal Caſes, not Capital, if the Defendant demur to an In- Cro. Elin. 
dictment, c. whether in Abatement or otherwiſe, the Court will not 190. 
fire Judgment againſt him to anſwer over, but ſinal Judgment; for _ E65 

cems, that in «id "of there can be no Demurrer properly in Abate- 


ment, except it u a Plea in Abatement, or to a Replication to ſuch a x 

„„ pO On = | $1 2 770 28 
„ : % „%% red i 
5+ Ofthe Difference between a general and ſpecial Demurrer. , * 4 


A Demurrer is ſaid to be General or Special; (4) General where no Cant; 
particular Cauſe was alledged ; Special where the particular Thing objected (% The | 
Mm - * 12: e 2 00-M es % Went of» 
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Vent. 240. 


mutrer are herein it is ſaid Ca) that as 4 General Demurrer confeſſeth all ſuch 
vel placitum, hath expreſſed in his Demurrer 3 but he may of any other Matter of Sub- 
que in codem | "7 | ” "+ Þ a 
Show. 242. Comb. 297. (a) 10 Co. 88. 

And herein it is ſaid, the ancient Practice was to demur Specially, 
obſerved in pleaſed, or might demur if he durſt venture it; and Hale ſays, that though 
ſhew the 
Cuſe 4 of them. 


E | 
GeneralDe- to is pointed out, and ined upon as the Cauſe of Demurrer ; and 
+ partes Matters of Fact as are ſufficiently pleaded, ſo he that demurs' Spe- 
vel narratio cially can take no Advantage of any other Matter of Form than what he 
c. materia- 
conten! minus ; | | 1 

f ien in 1 fs, A Demurrer, becauſe Incerta & caret forma, is a General Demurer, 

and that the Way was, Mie Pleadings were drawn at the Bar, to 

Rule to be make the Exception immediately, an the other Party might ment if he 

Demurrers, now they are put in Paper, yet ſuch'a Cale | ould be 6bſerved that Per- 

ſons might not be caught by Demurrers contrary. to the original Intention 

O Ea by 3 1 50 ve 
Demurrer. | 

2Þulſt. 267. per Coke. 


*Pager133 But as the Law requires regularity in its Proceeding, and that all 
l. dg. Parts of Pleading ſhould be according to approved Precedents it ſeems 

i . 1 an eſtabliſned Rule, not to admit the Party to amend after a Demurrer 
Bulf. 204, entered of Record; but it been held, that if the Plaintiff declares 


2 Vent, 142 and the Defendant pleads, and the Plaintiff replies and the Defendant 


3 Lev. 39. demurs, and the Plaintiff joins in Demurrer, yet the Plaintiff may 


6 Mod. 263 
3 Mod. 235 
Doug. 115, 
116, 135. 

Stra. 641. | ! . EE 
686. Cowp. 425. 1 Term. Rep. 783, + Sometimes, where the Party demurring hath ical 
3 the Court will even after Argument, give Leave to withdraw a Demuirer, on Payment 
01 „ : | | 


move to amend on Payment of Coſts, if the Cauſe be ſtill in Paper: 
So may he withdraw a Demurrer not entered of Record, and more to 
amend. F (ils 4 Far | 


Alſo where a Perſon hath good Cauſe of Demurrer at the Time of his 
Demurring, no Act of the other Party afterwards will make it naught ; 
as if in Debt for Rent, the Plaintiff declares for Wore than appears by his 

own ſhewing to be due to him, and for which the*Defendant demurs, the 
Plaintiff cannot afterwards enter a Remittitur for the Overplus; for by this 
Means the Defendant, by relying on his Demurrer, might be tricked-1in 


k 


his Defence. b 1 e 
derſtanding the Difference between a General and 


Sand. 285, 
Duppa v. 
Mayo. 


But for the better uni 
Special Demurrer, we ſhall briefly conſider, 


a a 


| 6. What Things are good 11 a general Demurrer, that would be other- 


ile on a ſpecial one. | 
ie Su * Subſtance, that IS 
* the Omiſſion of ſuch material Ihings as are Heceſſary to ſhew a Right in 
For this Dif. the Plaintiff, or material for the „ae in higfPlea, may be taken 
® tin&tion vide Advantage of on a General Demurrer ; but Matters Form merely mult | 
L e be ſpecially alledgedz and aſſigned as Cauſes of Demurrer ; for the Law, 
Caſe, 2 lays my Lord (2% Holurt, requires in Pleadings two Things; 1½ That 
Doctepl. 118 it be in Matter ſufficient : 24 ly, That it be deduced and ere accord 
4 72 735 ing to the Forms of Law; and if either the one or the other ol theſe be 
Rui. Rep. 112. Co, Lit. 52. a. Hob. 122, 164. Hutt, ts! Savil. 58, 87. Palm, 31 3. Leon. 44+ 
2 Rol, Rep. . Sid. 303. Sand. 9, 81, 98, 337. 2 Sand. 190. 5 Mod. 18. 2 66, 83. 
k. 291. l. x (“) Hob. 232. 2 Ld. Raym, 598. 7 Mod. 21 2 Salk. 678. pl. 5 
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lerein che eſtabliſhed Diſtinction is, that 
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e Judgments are often reverſed by Writs of Error, and oftentimes upon 


Trouble and Expences, to renew again their Suits ; for Remedy 


„ fections, Defects, and Wants of Form, as is before-mentioned, 


vantage can be taken thereof on a General Demurrer ; but the Party Co. Lit. 72. 


Matter of Form, 


pl. 5. per Huli Ch. J. 


Was to pay ſo much at two Days in certain, the Defendant ſays he 112. 


this is but Matter @f Form, and muſt be taken Advantage of on a Special Dot. p 


thereupon; if the Defendant had refuſed to plead the General Iſſue, but 


* 


PLEAS aw PI EA DIN G. 
wanting it is Cauſe of Demurrer, with this Piſtinction, which ſeems to be 
founded on the Common. Law, and is fully explained and confirmed 
by the Statutes 27 Elia. c. 5. 4 Aun. c. 16. a 

By the 27 Elia. cap. 5. ſedt. 1. reciting, That exceſſive Charges and 
% Expences, and great Delay and Hindrance of Juſtice hath grown, in 
« Actions and Suits between the Subjects of this Realm, by Rea- 
« ſon that upon ſome ſmall Miſtaking, or want of Form in Pleading, 


« Demurrers in Law, given otherwiſe, than the Matter in Law and very 
« Right of the Cauſe doth require, whereby the Parties are conſtrained 
« either utterly to loſe their Right, or elſe after long Time, and great 


« whereof it is enacted, That after Demurrer joined, and entered in any 

« Action or Suit in any Gurzg,of Record within this Realm, the Judges 

*« ſhall proceed and give TulWhent according as the very Right of the | 
« Cauſe and Matter in Law ſhall appear unto them, without regarding .. 
« any lmperfection, Defect, or Want of Form in any Writ, 1 4 
« Plaint, Declaration, or other Pleading, Proceſs, or Courſe of Pro- 

« ceeding whatſoever, except thoſe only which the Party demurring ſhall 

« ſpecially and particularly ſer down and expreſs, together with his De- | _ 
« murrer, and that no Judgment to be given ſhall be reverſed by any Writ  _ 

« of Error for any ſuch Imperfection, Defect, or Want of Form as is P age 134 
« aforeſaid, except ſuch only as is before excepted. 355 
« And Se#. 2 it is further enacted, That after Demurrer joined and 
entered, the Court, where the ſame ſhall be, ſhall and may, by vir- 
« tue of this Act, from Time to Time amend all and every ſuch Imper- 


« other than thoſe only which the Party demurring ſhall ſpecially and 

« particularly expreſs and ſet down, together with his Demurrer as is 

« aforeſaid.” | W 
There is a Proviſo in this Act, that it ſhall not extend to criminal 

Proceedings. LT | 5 
It hath been frequently adjudged, that if a Plea be double no Ad- 


muſt ſhew (a) ſpecially in hat the Doubleneſs conſiſts, being only Rol. Rep. 
Kalz within the above-mentioned Statute 27 Elz. 3 3 


e eee "NT (i De. 
h {a murrer for 
Duplicity, it is not ſufficient to demur Quia duplex 4 or Duplicem habet materiam, but the Party muſt 
ſhew wherein ;- for the Starvte, by requiring to ſhew Cauſe, intended to oblige the Party to lay 
his Finger upon the very Point. Salk. 249. pl. 5. 2Ld. Raym. 798. 7 Mod. 71. 2 . 678. 


As in Debt upon an Obligation for Performance of Articles, which Rol. Rep. . 
paid accordingly, the Plaintiff replied that he had not, this was held a ie i 
double Plea, becauſe it went to both Days, yet aided on a General D. 
murrer, | | 8 Sie 

So if the Defendant pleads a Plea which amounts to the General Iſſue, 10 Co. 94. 

110 


Demurrer ; alſo at Common Law, if a Defendent had pleaded a Plea Hob. 8 
which amounted to the General Iſſue, and the Plaintiff had demurred Ie e, 308. i 


1 


inſtead thereof joined in Demurrer, the Court determined it againſt him. - > 
Alſo it is held, that if aſpecial Matter is pleaded, which looks like the 5 Mod. oft” 
enge of u Feen "but ie e eee ee 
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436. 


437. 


; wide Ho (2 


_ Hob. 233. 


gk PLEAS amv PLEADING. 
of Demurrer ; as if in Debt you plead a Releaſe, though you might have 

given it in Evidence on Ni debet, yet it is no Cauſe of Demurrer fo in 

Debt for Rent, if you plead Entry and Expulſion, it is no Cauſe of De. 
. murrer, though it may be given in Evidence on Mil debe. . 
Lil. Reg, _ Put where an Act of Parliament gives the Party Privilege to plead the 
436. General Iſſue, and he pleads Specially, if ſuch ſpecial Plea faulty the 
Plaintiff may demur to it; for though he needed not to have pRaded Spe- 
cially, yet having done ſo, his Plea muſt be agreeable to the Rules of 
Law. ä 5 Np ER MOPAR» 
Lil. Reg. There muſt be a Special Demurrer to a Negative Pregnant, that is, a 

Negative Plea, which doth alſo contain in it an Affirmative; ani to an 
Argumentative Plea, that is a Plea which concludes nothing directly, but 
only by Way of Argument or Reaſoning, for the Court will intend every 
Es Plea to be good till the contrary doth "7 ' LE | 
Cro. Elz. In Debt upon an Obligation to perfofM Covenants, the Defendant 
Ogtetborpyy. pleaded generally Performance of Covenants, where ſome are in the Ne- 
Hyde; $. pative, and ſome in the Affirmative ; and this was held to be but Matter 
Moor 856 3 of Form, and aided by the ſtatute 27 Eliz. c 5, except the Party ſhew- 
Co. Lit. 303. eth for Cauſe of his Demurrer, that ſome of the Covenants are in the Ne- 
Ld, Raym. gative, and ſome in the Affirmative, for the Court ſhall adjudge pain; 
$97. to the Truth of the Matter; but if any of the Covenants are in the Diſ- 


3 


. Cowp. 578. junctive it is otherwiſe, for the Court cannot know which of them in the 


* Disjunctive he hath performed. 


comb. 297. In Debt upon Bond for Performance of Covenants in an Indenture 


i q Sit, v. Cape. of Apprenticeſhip, ſeveral Breaches were aſſigned, and the Defend- 


Page 135 ant demurred generally; and per Holt C. J. you could not take Advan- 
tage of the Aſſignment of ſeveral Breaches even at Common Law, without 
ſhewing it for Cauſe ; and though in this Caſe there were the Worgg Io. 
certa & caret forma, yet it was held but a General Demurrer, and 
therefore ill. J OE je JAS 
But though Matters of Form are aided upon a General Demurrer, yet 
there muſt be ſufficient appear to the Court to ground their Judgments 
upon; and it is not enough that the Party hath Right, but ſuch Right 
muſt be diſcloſed to the Judges in the Record fo as to enable them to pro- 
nounce upon it. „„ | 1 

And there it hath been held, that if an Executor or Adminiſtrator 


; IN 93. brought an Action of Debt, and did not produce their Probate or Admi- 
now aided niſtration, that this was not aided, 1 „ 
by the ex- | 


preſs Words of 4 & 5 Ana. c. 16. which vide Title Amendment, Letter (B). 


: | . : 1 | | * 

Hob. 233. 80 if a Man plead a Conveyance of a Rent, or the like, that candot paſs 
10 Co. 88, Without Deed, without (a producing the Deed in his Plea it is not aid- 
Cro. Jac, ed; for it is not enough for the Party to ſay that he is Executor, or that the 
172,013. Rent was granted to him, but the Court muſt ſee and judge of it, or elle 
Doug. 27, the Right appears not; and the adverſe Party may cauſe the Deed to be in- 


2 Term. Rep rolled, which makes it a Part of the Plea, whereupon the Court ſhall judge 


739. whether it maintain the Plea or not. 


 (o\Thatthe ed . 1 7 
eee which the Party ae 


7 


cannot take Advantage of upon a General Demurter, and that when Oyer of the Deed is dewan 


| £d, it i preſumed that the Deed it in Court and that legit; the Readings the AQ of the Oo. 


1 


Hob. 233. 80 if the Means be wanting whereby the Ri oht . 80. 0 
upon an Ot 


pʒear, it is incurable; as if a Man bring an Action of Debt up 


| gation and produce it, but ſays it was made beyond Sea, or does ; 
+ Suppoſing not f Place + where it was made, a General Demurrer ſerves ; 
aBond made and for the ſame Reaſon two Affirmatives without a Traverſe is not 


. — a 
4 Tb 
iS 0 \ 
7 


_PLEAS inyd PLEADING. 
Right. lj ß 

17 pe feds : VVV | George, in 
the Euft Jadier, it is uſual to alledge it made there, under a Scilicet, at Jfminſter, or wherever the 
lai — e TRE | 


Fenue is laid. 5 


ES „ „„ 


So in Debt upon an Obligation, conditioned for the Performance of Hob. 233. 
an Award, the Defendant pleads Nullum fecerunt arbitrium, and the * 152. 
Plaintiff replies and ſhews the Award, he muſt alſo ſhew the Breach, 85 * 
without which he hath no Cauſe of Action, or it is ill on a General Sand. 102. 
Demungg” 3 for though the Defendant can make no Anſwer to the 1 Salk. 140, 
Breach, Yair ought to appear to the Court that the Plaintiff hath Cauſe 78 : 


of Action. Lo Ye 


a. ; _ 
EE rae OTE 


| „ 
a 1 5 "+ | r Burr. 574. 2 Burr, 772, 

But if in Debt on an Obligation, conditioned for the Performance of Sid. 370. © 
an Award, ſo as, Cc. the Defendant pleads No Award made, and the + 
Plaintiff replies, that ante exhibitionem bille, ſcilicet the 24th of Tune (which 
was a Day within the Submiſſion) the Arbitrators made an Award, Se. 
and the Defendant demurs generally, the Plaintiff ſhall have Judgment: 
for tho” the Plaintiff ought to have replied, that the Arbitrators made their 
Award before the Day limited to them, yet this is Form only, and helped 
on a General Demurrer. | | 


If in Debt on a Bond for Performance of an nn Defendant ee 


pleads No Award, and the Plaintiff ſets forth an AwatY with a Profert pl. 9. 
in Cur. and the Defendant craves Oyer, and then demitirs for Variance ene 8 
between the Award ſet out in the Replication and the Oyer, and the 141% 2 
Variances appear material, the Defendant muſt have Judgment ; other 
wiſe the Variance had been as to thoſe Parts in which the Award was 


6 
+ 


void} / | | 
It hath been held, that a Declaration in Treſpaſs, not concluding Carth. 66. 
contra pacem Domini Regis was ill on a General Demurrer; but this'is w_ Fr 
now helped by the forementioned Statute 4 5 Ann. cap. 16. which p 3. 
: Tha : emen *Pager36 
enacts, That no Advantage or Exception ſhall be taken of or for an 
4 immaterial Traverſe, or of or for the Default of alledging the Bringing 
into Court any Bond, Bill, Indenture, or other Deed whatſoever 
mentioned in the Declaration, or other Pleading, or of or for the De- 
fault of alledging of the bringing into Court Letters Teſtamentary or 
Letters of Adminiſtration, or of or for the Omiſſion of Vi & armies & 1 
* contra pacem, or either of them, or of or for the Want of Averment f 
* Hoe paratus ęſt verificare per recordum, or of or for not alledging Prout _ _ 
patet per recordum ; but the Court ſhall give Judgment according to the | 
very Right of the Cauſe as aforeſaid, without regarding any ſuch —_ % A gie 
* feftions, Omiſſions, and Defr&s, or any other Matter of like Na- 
* ture, except the ſame ſhall be ſpecially and particularly ſet down and 
* ſhewn for Cauſe of Demurrer.” . as 5 nl 2d ra 1 
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| 7. Demurrer to Evidence. mme. 

Demurrer to Evidence is an Admiſſion of the Truth of the Fact al- Co, Lit. 2. 
ledged by the adverſe Party, or an Acknowledgment, that the Evidence Allen 18, 
produced by him at the + Trial of the Cauſe is true, but denies itd Gan 19. 
Operation and Effect in Law, and thereupon he demurs, and prays the , 3 
Judgment of the Court, for the Fact being agreed on, the Judges are the Ded 18; 
proper Expoſitors of the Law, and are to determine the ſame, and at 
not the Jury; but if a Matter of Evidence which is thought material | ace ; 
be offered, and the Court diſallow or over-rule it, this b 4 proper” 


Fa , 
FEET 


more or. leſs, but both 


FOR Bi / 
* 


PLEAS aD PLEAD ING: 


Fd 


latter for a 6) Bill of Exceptions, + which che Judges are compellable 
(A Forthis to ſign; alſo (4) if the Court over- rules one who offers to demur 


vide Title 


Pill of Ex. Evidence, this is a proper Caſe for a Bill of Exceptions, and the Remedy 


bien, which the Statute in that Caſe provides. 


4 


(5) 9 Co. 13. 


3 Inſt. 426,and Cro. Car. 341. 5 Com. Dig. 313. Cort and The Biſbop of St. David's adjudged. 


Jon. 331. 5. C by which it appears, that a Bill of Exceptions was tendered and ſigned. 2 

As to Bill of Exceptions,when proper, how to be made, and its Form, vide Buller's Ni. Pri. 30), zit. 
500. 104. a. If in Ejectment, or any other Action, the Plaintiff gives in Evidence 
Baker's gaſe any Matter in Writing or Record, or a Sentence in the Spixitugh Court, 


Cro. Eliz. 


551-4.8. C. and, the Defendant offers to demur | thereupon, the PRMtiHt; cannot 
| Ladaed, " refuſe joining in Demurrer, but muſt do the ſame, or wave his Evidence. 
becauſe it : 5 | a - SES. . ; 

there cannot 4 * 


be any Variance of a Matter in Writing. 


oy ? 1 


5 Co. 164. ih Alf if the Plaintiff produce Witneſſes to prove | any Matter of Fad, 


Oro. Elie. upon which any Queſtion of Law ariſes, and the. Defendant admits their 

2 ga TFeſimony to be true, in ſuch Caſe likewiſe the Defendant may demur; ſo 
. Common Eo * 2g * — , : ins « NES # 13 5 x N k 

2 Stra. 71040 the Plaintiff may demur upon the Evidence offered by the Defendant 


5 Com, Dig Mutatis mutandis. 
141. - 


Doug. 119, 218, 222. Where it is ſaid, that if either Party offers to demur upon any Ev'd-nce 
given by Witneſſes, the other ggleſs he pleaſeth, ſhall not be compelled to join j becauſe the Credit 
of the Teſtimoty- is to d by a Jury ; and the Evidence is incertain, and may be enforced 

Patties May agree to join in Demurrer upon ſuch Evidence. Alſo it is 
ſaid that in a Demurrer upon Evidence the Party demurred unto may demand Judgment of the 
Court, whether he dught to join in the Demurrer ; for if there be not a colourable Matter to ground 
the Demuri er upon, the Court wi'l not force the Party to join in it, but will over-rule it, = 


may not be ftivolouſiy delayed. LI. Reg. 437. 9 5 


But in the Caſe of the King, he by bis Prerogative is not obliged to join 

a 2, f in any Demurrer; but in caſe any Doubt ariſes, the Court may di- 

Cro. E 2 0 the Jury to find the Matter ſpecial, and thereupon determine what the 
| Sos ; W is. N Fo, Hor on 1 „ of ET | 


. 4. AE +0 v7; F 73 i 4 N54 3 2 : THF x ö 2 4 ö 
8. P.—The King dy his Prerogative may wave his Iſſue and demur in Law, 


e cent. Plow. 85.2, 
236. * 8 


»Fagei3z7 He that demurs upon Evidence ought to confeſs the whole Matter 
Allen 18. of Fact to be true, and not refer that to the Judgment of the Court; and 


8 2 © 6 if the Matter of Fact be uncertainly alledged, or that it be doubtful whether 
_ ſaid to be 


it be true or no, becauſe offered to be proved only by Prefumptions and 


reſolved. Probabilities, and the other Party will demur thereupon, he that alledpes 
Stile 22, 34. this Matter cannot join in Demurrer with him, but ought to pray the 


S.C. Judgment of the Court, that he may not be admitted to his Demurrer, 
HE unleſs he will confeſs the Matter of Fact to be true. N | 


Stile 22, 34. As if it be alledged by one Party, that there is ſuch a Writ,” which 


Allen 18. is denied by the other, and thereupon there is a Demurrer to the Evi- 


dence ; upon this there can be no judgment given, for the being or not 

being ſuch a Writ in Fact that the Jury ſhould determine; but in this Caſe 

2 Writ ſhould have been admitted tiel quel, and then the Effect thereof 
might have been determined by the Court; and in this Caſe both Parties 
_ ©* _ © © having miſbehaved themſelves, the one in offering, and the other in joining 


in Demurrer, the Court held, that Judgment could not be given for either, 
(5) tn gute but that an (e) Alias venire facias ſhould be awarde 1 
4. 6. I e364 JA F $4 „ 21 1 11 95 | 
; ſaid Upon a 


it is : 1210 17 na 7735 va 277 5 . : 2 I 5 5 by: . ihe” 
by Kelle, that 2 new Yenire focias ſhould go in the ſame Manner, as if a ſpecial Verdict be found 
 infuſſicient ; but 3n Allen 18. the Opinion of the Court was, that an Alias wvenire — ſhould be 
awarded, aud not u Hure de novo, becauſe no Verdict was given, © Po 


- 4 7 
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PLEAS u PLEADING. . 
V pon a Demurrer to Evidence, though the Matter of Fact be con- Plow. 408. 


feſſed, yet the Jury may enquire of the Damages, and aſſeſs them con- SEO 


| gitionally, vis. if upon the Argument of the Demurrer the Law ſhould 8 
deten Plaimiff, then ſo much, Ce. Alſo it bach been (4% reſolved, (+/C:o-Gur 
that the Damages may be enquired of by a Writ of Inquiry of Damages, 143, D 
when the Demurret is determined; and it is ſaid to be the moſt uſual ": 2 
Courſe, when there is a Demurrer upon Evidence, to diſcharge the Jury 22 © 
without more Inquiry. 8 EL FO x . 


A | FS” A SANS 33 1 ;4, 218, 
222, 224, 225, 377, 730. Burr. 383. 1 Term. Rep. 240. 


* a 8 5 5 

Error of d Ju nt in che Palace Court in ¶ſumpſit, where to prove Lev. 37. 
the n Arreſt was to be proved by 2 Plaintiff; and for *#*-Harris 
that he did not produce the Writ the Defendant demurred on the Evi- To EPO 
dence, and thereupon Judgment was given for the Plaintiff: And now 
to reverſe the Judgment it was ſaid for the Plaintiff in Error, that the 
King's Writs are Matters of Record, and are not to be proved but by 
themſelves ; and it was agreed by che Court, that the Writ ought to 
have been produced in Evidence, but by the Demurrer it is confeſſed, 
the Arreſt being Matter of Fact, though it be to be proved by a” 
Matter of Record ; and the Jury might of their own Knowledge know 
that there was a Writ ; and by the Demurrer on the Evidence all Mat- 
ters of Fact are confeſſed that the Jury could know of their own ' 
Conuſance. „ 29 55 ® N 
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(0) Plea at what Time to be put in, and the 
CTeremony requiſite therein. ne: | 


F the Defendant neglects to put in his Plea, when the Rules for plead- x ;1, Reg. 
I ing are out, the Plaintiff may ſign Judgment for want K 64 but 36, 37. 
it the Matter which is to be pleaded is difficult, the Court will apon 

Motion grant the Defendant longer Time to put in his Plea than _ 
otherwiſe by the Rules of Court he ought to have; but without Leave 


— ; 


of the Court he cannot have longer Time, becauſe the Court is to judge Page i 38 


whether it be neceſſary to plead ſuch a Plea as requires longer Time to | 


conſider of than ordinary; and ſhould it be otherwiſe,” the Defendant 7 
might upon ſuch Pretences delay the Plaintiff without Cauſe. I I it is ufa! 


nowtogrant 


Time, by Judges Order, obtained on Summons for that Purpoſe. 


Alſo where the Plaintiff doth keep any Deed or Writing or other Lil. Reg. 37. 
Thing from the Defendant which doth belong unto him, and whereby 3 
he is to make his Defence, and is diſabled by the Retaining thereof to 5 
plead for his beſt Advantage, the Court will upon a Motion grant an 
Imparlance to the Defendant till the Plaintiff do deliver it to him, or 
ing it into Court, and alſo a convenient Time after till he can draw up _ 

his Plea ; for the Law gives every Defendant convenient Time to make 7 
his beſt Defence; and in this Caſe, if the Plaintiff be delayed it ſhall be | 
adjudged his own Default. -_ | N 


So where an Executrix was ſued by ſpecial Ori inal, it was moved, H. 288 


being Executrix the might imparl till next Term, that ſhe might in 3. . 

_ bow to plead ggith * Safety; the Motion was granted for / mr 2 

ys to plead, and afterwards for three more z but the Court refuſed ecutor of 4 

ato enlarge it to the following Term, becauſe of the Inconveniency that Morris, and 
| ay | 8.P fo 

wled between the Bank of Bhg!ond v. Morris, 1 Stra. 2002, 1028. Hardw. 165, . 183. 
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PLEAS ixv PLEADING. 
might accrue to other Creditors; and in doing of it thus far: obliged 


oP the Defendant to enter into Terms nog to acknowledge Judgment in the 


mean Time to other Creditors that were in W 222 AD the Th: 
+ Now, if tiff, nor to do any Thing to his Prejudice. WE * 


Defendant” . © 
obtains, by Judges Order, Time to plead, i it is e to inſert the like Conditions. 


T. 5 Geo. 2. 8⁰ 2 Defendant had Time to ead given till the ſecond Day of the 

cs ; iP - next Term, upon Affidavit that four Days before the. Declaration deli. 

Robinſon. vered he was and ftill continued to be ſo indiſpoſed in Mind that he 
could not make his Defence. 


LN 


S 5 Mod.215. | When a Perſon appears upon a, Recognizance, or in Fg perſona, | 


or is a Prifoner in Cuſtody upon any Information for a Miſdemeanor, 
where no Proceſs iſſued out to call him in, by the Courſe of the Coun, 
in theſe Caſes he muſt plead inflanter. 


Comb. z. "Thoſe that come in upon a Habeas Corpus or Attachment wink lead | 


fer Aſton. the fame Term without N e e giving the 1 . which 
$ This muſt are eight Days. F 


depend on 


the Situation of the Cauſe when removed, the Time when the Halo. is  reqwaable, and the Per. 
ſon who ſues it forth, . 


Comb. 231. A Plea in Abatement un be cola within four Day . he 
cial Leave from the Court, becauſe the Perſon coming in by the Proceſs 
of the Court ought not to have Time to delay the Plaintiff; alfo ſuch 


| Plea by the 4 & 5 Ann. cap. 16. being for Delay is not to be Fon» 


unleſs on Oath; and probable Cauſe ſhewn to the Court. 
Comb. 19. Upon a Reſpondeas Ouſter they have uſually four Days Time to plead; 
but this is ſaid to be in the Diſcretion of the Court. 5 * 
M.4Ge By the Rule of the Court, as many, Days are allowed FA the 
K * K.. ant to plead after Oyer given, as he had HOP the Wals of che Caurt at 


res v. the Time of Oyer demanded. 


Dingle. ts EG x4 1 
2 Stra. 877. | Barnard K. B. 368. 8. 5 but 8. P. does not appear. „ | 


NI. Geo. 2. Defendant had an Order by Conſent from a Judge for cp _ 


in B. K. Time to plead, and at the Expiration of the Eight Days Plaintiff 


-"*56M ſigned Judgment, without giving a Rule to plead ; & per Cur. the 


Judgment is regular; Rules are only to give the Parties Notice when 

they are expected to plead, here the Defendant's praying Time to 
| Note excludes any Prefumpro that the Plaintiff has not given him fuch 

otice. 

2 Lil. Reg. If the Rd doth not plead according to the Rules of the Cour, 
298-9. ſo that the Plaintiff may enter Judgment upon a Ni dicit, yet if after 
the Rules are out the Defendant do put in his Plea i into the Office before 
*P age 139 * the Plaintiff hath entered his Judgment, this Plea is to be accepted, 


and the Plaintiff ought not then to enter his Judgment ; and if he doth, 


the Judgment may be ſet aſide for Irregularity. 


2 Lil, Reg. Every ſpecial Plea muſt have Counſel's and, Otherwiſe it will be re- 


. jected, and the Plaintiff may ſign Judgment; but if there be two De. 
ſendants, and one pleads a general Iſſne, and the other ſpecially, and 
both are on the fame Paper; though the ſpecial Plea is not ſigned, the 

. Plaintiff cannot reje& the general Iſſue, and take Judgment againſt both ; 

for if be does the Judgment is totally erroneous, and if Execution be 
ſued Reſtitution ſhall be awarded; but the Plaintif my nher 5 

1 I en a him who en e * 


2 un, Hin 


* 


A foreign Plea muſt be ingroſſedl in Parchment, and ſigned by Coun- 
ſel, and = in upon the (a Oath " the Defendant, that is, he muſt 3 
ſwear that his P lea is true, Or ſuc Plea is not to be received ; becauſe 435. | i” 73 


. * <> N EAN 4) If one 

will not ſwear a foreign Plea, where he ought to do it, the Plaintiff may enter N upon a 
Nöbil Dicit. Stile 2235. N . 1 FD 
Error was aſſigned. that the DefenSc in the Writ of Error was dead Sid. 172. 
veſfore the firſt Judgment given, and it ap earing by Affidavits that he Keb. 477- 

vas alive, and that it was a Trick merely for Delay, the Court de- 

| termined to over-rule the Plea, unleſs the Plaintiff would ſwear that it 


823. 


= 4 n 3 
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| (2) Continuance and Diſcontinuance in Pleading. 


A T Common Law no Plea could be determined but in the Preſence Bro. Dis- 
of the Parties, unleſs Default was made by one of the Parties, and ji 
not excuſed ; and therefore by the Statute of m. cap. 28. to fave (3), 28 | 
Delays at the Ni prius, they ordered, that the Inqueſt ſhould be taken, Rol. Ar. 
though the Defendant made Default, and did not appear ; from hence 485-8. 
it became neceſſary, after Iſſue joined, that there ſhould be Conti- Cro. Jac. 
nuances from Time to Time till the Verdict was taken, as before Iſſue a, _ 
joined, a Continuance was given the Defendant from Term to Term uatil 55 
his Plea was put in; and if theſe Continuances were not entered from Bull. N. Pg 
Term to Term, the Defendant was without Day in Court; and wherever 323. 
fulfuled the Command of that Writ in appearing, and the Court might * 1 Dig 
give Judgment againſt him if he did not plead ; and if the Court neither gtra. x ;* node 
gave him Leave to plead, nor gave Judgment agarnſt him for want of a 139, _ 
Plea, he having fulklled the Writ, the Matter was at an End; fo if he had Wi'L 38 
pleaded, and the Court had not given a Day to the Parties to prove their ' 
Allegations, there likewiſe, the Defendant having appeared, th Writ was 
complied with, and the Matter at an End, unleſs the Court gave farther 
| Time to yerify the Allegations; and therefore in ſuch Caſes there muſt be 
Continuances till the Verdict. | 1526 | | 
80 5 a Demurrer, or after a Verdict given, if the Court give Time ge, Ar 
to conſider of their Judgment they muſt give Day to the Parties, becauſe 484. 
they can determine nothing in the Abſence of the Parties, and the Com- 3 Bulſt. 233. 
mand of the Writ being complied with by the Defendant's Appearance, — 330. 
the Effect of the Writ being anſwered, it is at an End ; and the Court 144 Pf By 
can give Time only from one Term to another; for, if they could give cow. but is 
Day to a ſecond Term, they might give it to a 5th, 2oth, or 100, and they not Law. 
| would have Power to delay ad infinitum. * | RE, 
* If a Man declares in an Action upon the Statute of Monopolies, as o page! 40 
the King's Pa e of Soap, and after the Defendant in Eafter Term Rol. Abr. 
pleads, that es Kiog did not make any ſuch Letters Patent, and Iſſue 483. 
13 joined thereupon, and Day given to the Plaintiff till Mich, Term, but por 339. 
there is no Continuance between Zafter and Trinity Term, it is a Diſcon- rag 
unuance ; for though the Court might give Day to bring in the Letters jadged. 
Talent in Mich, Term, omitting Trinity Term, yet there ought to be a 


. \ 
3 | 


* 
1. 


thereby he endeavours to ouſt the Court of its Juriſdictig. iet. 126. 


479.688. 


he was ſo, there was an End of the Proceedings in that Writ ; for he had Dougl. 118. 


ey 


— 


| PLEAS any PLEADING. 
OContinuance between Egſter and Trini Term by a Curia adviſare vul 
dil Trinity Term, or otherwiſę i Diſcontinuancgdge. 
Rol. Abr. In Eje&ment, if the Defe ant it the Day of "Nifi prius at the 
8 81.86. Aſtzes pleads, that the Plaintiff entered into Parcel of the Land peng. 
8g. I als ing the Writ, and the Juſtices of Ni prius accept the Plea, and difnif 
Sir Hugh the Jury, though they do not give any Day to the Parties, in Ban 
| Brown's yet this is not any Diſcontinuance, although the Plea - is collateral; 
Caſe. for the Day of Nif prius and the Day in Bank are but one Day, for 
dhe Court in Banco gave Day to the Jurors in Banco niſi Prius Juſlic 
(a) If the ri ad afſiſas venerint, and to the (a) Parties Day is given there abſq. 


ue isfound lutely. 


againſt the 2 | | ; 5 be 
Defendant, it is not material whether he had a Day given in Banco or not; becauſe he hath no. 
thing further to do but to diſcharge himſelf, Palm. 333. Cro. Car. 236. vide Cro. Jac. 528. 


1 Abr. If a Man recovers upon Demurrer, or by Default, Oc. and a Writ 


But 3 Bulſt. till the ſecond Judgment upon the Return of the Writ of Inquiry of Da. 
0 208. 8. G mages. ; 258 ts i | "© , Lf ; 

is iz held bỹßß | | 5 | RE F 

the Clerks, that there is no Neceſſity to have a Continuance entered after the Writ of Inquiry 

awarded; and per Coke, it is good either Way.——lf a Judgment be given in Treſpaſs, or other 

ſuch Action, by Default or upon Demurrer, and a Writ of Inquiry of Damages awarded, returnable 

the next Term, no Continuance per idem dies ſhall be given to the Defendant, becauſe he is out of 

Court by his own Default; ſaid to be the conſtant Courſe of the Court of King's Bench. Rol. Abr, 

486. But for this vide 11 Co. 6. b. Cro. Eliz. 75, 144, 774. Rol. Rep. 31. Godb. 195. Sid, 16. 


—_—_ $4 * 4 — — 


, J Com. Dig. S V. 155, 1 Pages 


0 Abr. Ip an Addion of Debt in an (5) inferior Court, if the Defendant ac 


486. knowledges the Action at one Court, and no judgment is entered at 


1 this Court, but at the next Court Judgment js given for the Plaintiff; 
judged, if there be no Continuance between the ſaid Courts, this is a Difcon- 
(5) That tiruance. e * 

the Proceſs 65 E 1 6. 4665 A e i 

in an inferior Court m returned at a Day certain, and ought to be to the Court as well as to the 
Day. Vide Cro. Eliz. 189. Cro, Jac. 314. Stile 58, 66, 70, 122. Cro. Car. 254. 2 Bullt, 36. 
Mod. 81. 2 Mod. 59. Cowp. 178. Bull. N. P. 83. 1 Wilſ. 17. 2 Wil, 226. 2 Bl. Rep. 
694. 1 Sra. 560. B34. 2 Stra. 1184. Cowp. 81. 3 Term, Rep. 735.——But if a Continuance 
be made in an inferior Court od proximam Curium ibidem tenendam, without alledging any Day to 
which it is adjourned, yet if the Court be to be held by Cuſtom, not at any certain Day, as every 
Week, or de tribus in tres, Wc, but die lune, when the Judges thereof pleaſe, this is a Conti- 
nuance. Cro. Car. 254.——In a Pic-Powder Court the Adjournment was entered Idem dies datss 
et, where it ſhould have been Ead:m hora, yet adjudged good, Moor 459. pl. 637.5 


” 


> - T - 3 


** 


ns gf br $ As to the Courts in London, ſee 2 Sho, 424. 
Cre. Jac. If in an Action upon the Caſe in an inferior Court the Defendant is 
357: , eſſoigned, and hath a Day per gſolgne, and the Plaintiff habet eundem 
Rely. dum, at which Day the Defendant being demanded gppears not, but 

makes Default, & habet diem per defaltam ſecundu 1 | | 

| given by the Court, c. this is a Diſcontinuance ; for when the Defend- 
„A For this int made Default he was out of Court, and (c) ſo no Day could be given 
2 to him; and the Cuſtom alledged cannot help that which is againſt, 


wide Cr. ſe 
Car, 341. Common Law. 
1 


ely, 188. Süle 33g, 329. style 124, 329. Coup. 19. 3 Term, oY 1 


* 


* 4 


„ , 


1 : 


V 1 
PL E A 8 and P LEADING. 


; #5 
' 


a Corporation, for uſing a Fair and Page 4 
. Mae 8. eng whether they have Toll by 5 
Preſcription, or not, and it. is found Pefendants; the Attorney . preg 
General may yet proceed to take Iſſue the Reſt, for in the Caſe of f v. 
the King there is no Diſcontinuance before Judgment. 5 Nen 3 
: 1 2 py 8 a : . i . 1 arnhame.. -Y 
That when the King is Party no Day is given to him, becauſe he is always preſent in Comt. Rol. 
hos 12 05 1 5 F 8 . E h Sada FEA | s 
In an Agion after Iſſue joined, and a Verdict for the Plaintiff, the Rol. Abr. 
Plaintiff cannot diſcontinue the Action without the Conſent of the De- a By” 
fendant ; and if he will not enter the Judgment, the Defendant himſelf nis 5. 
may enter it. „ Ht =nn | Stile 346. 


If in a Quo warranto agai 
Market, and taking Toll, Oe, 


7 „„ „ e 
Lev. 48. Mod. 1 Where there has been a Diſcontinuance after a Special Verdict. Latch. 216. 
Hetl. 3. Co. Ca, 575, Salk. 178, — Where by the Courſe of the Court the Plaintiff may dif. 
continue without Motion, paying Coſts. Stile 366. Leon. 105,— Where after a Demurrer by 
Leave of the Court. Cro. Jac. 317. Cro. Car. 195. March 24. Stile 120, 134, 306, zog, 310, 
382, Allen 22, Sand. 23. 2 Sand. 74. Sid. 84, 306. Lev. 227, 298. 2 Lev, 118, 124. Mod. 
41. Bull, 212. Cowp. 72. 497. 2 Bl. Rep. 81 5. Burr. 1928. 1 Term. Rep. 378: 


If a Man vouches for Parcel, and as to the Reſt 9 58 no Anſwer, and 18 E. 3. 40. 
the Demandant does not take Advantage thereof by Prayer of Seiſin, but _ Abr, 
ſuffers the Proceſs to be continued againſt the Vouchee in Right of the 
Parcel, all is diſcontinued. NG | | | | 
If the Tenant vouches for all the Demand, and the Proceſs upon the 18 E. 3. 40. 
Voucher is made for leſs than it is, all is diſcontinued. | = Abr. 
In an Action for Treſpaſs a Diſcontinuance in Parcel is a Diſconti- . 2 | 
nunee 1h 18 Whole ET 5. | 2 prog 


In Treſpaſs for ſeveral Things the Defendant pleads a Plea in Bar for les.” 
Part, and does not anſwer to the Reſt, and the Plaintiff demurs generally, 4 Co. 62, 


the Plaiptiff ſhall not have Judgment againſt the Defendant ; for the De- 14 Rep. 


murrer was by Intendment upon the Bar, and not for want of Pleading to > Bolf Jag, 
the Reſidue ; for he ought to have prayed Judgment upon Ni dicit for it, ——But 


ſo all is diſcontinued. uhere for 
£5 5 5 want of an- 
ſueling to Part all is diſcontinued, vide Brownl, 228. Carter 51. 2 Mod. 259. Yelv. 65, Sid. 223. 


bi a Plea begins with.an Anſwer to the Whole, but in Mruch the Salk. 179. 
Matter pleaded is only an Anſwer. to Part, the whale Plea is naught, » 6, 
and the Plaintiff may demur; hut if a Plea begin only as an Anſwer to 6 
Part, and is in Truth but an "Anſwer to Part, it is a Diſcontinuance, $alk. 1 80. 
and the Plaintiff muſt not demur, but take his Judgment for that as by pl. 9. S. P. 
Ni rig for if he demurs or pleads over, the whole Action is diſcon- + 
tinued. 07 | 
In Indebitatus Aſſumpſit the Defendant pleaded an Attainder of High Sa. x57. 
Treaſon in Diſability ; the Plaintiff replied 'a Pardon, prout per exempli- Pl. 1. Biſſe 


fication” inde, c. (which was held good) V petit judicium & damna ſua ; . 


* 


S F. AS A 


1 to which it was demurred; and held that there was a Diſcontinuance by 338. 

- the Miſconcluſion of the Replication, for an ill Prayer of Judgment is 

ut 25 .. 0 1s, JC ka ket. | 
le It is ſaid, chat the Courſe of the Court of King's Bench is to enter no Rol Abs | 
4. Continuance on the Roll till after Iſſue or Demurrer, and then to enter the N 
5 Continuance of all upon the Back (a) before Judgment. (e A Dit. 
I | — eee continuance 


2 never be objected fenden te placito, for before Judgmene it may be continved at the Pleature of 
he Court, though not after Judgment in another Term, Cro. Jac. 211.-But at what Time Cen- 
tnuances may be entered, vide Savil 54. Lit, Rep. 4. Cro, Car. 236. | 
. 8 : : s / ; : * 5 | | ö 1 + 


„ 5 


WH 


| PLEAS aww PLEADING. . 
Salk. 179 In Debt the Declaration was of Miggelnat Term, and the Flea Roll 
pl. 7. Curtius of Egffer, and no Continvancg/entered, and this upon Demurrer waz 
155 11 n. ſnewed to the Court as a Diſcggtinuance ; but they ſaid the Practice is 
$72. V never to enter Continuances till Me Plea Roll be entered up, though the 
1 Declaration be of four or ſive Terms ſtanding. | R 
page 42 [f the Plaintiff be Nonſuit, by which the Defendant is to recover 
Coſts, if the Plaintiff will not enter his Continuances, on Purpoſe to fare 


. e Coſts, the Defendant ſhall be ſuffered to enter them, and ſo recover 
Like Point his Coſts. _ ji, 0 1 5 1 Oe | 


x 
1 


in Godh. if ; | 8 88 „ Þ: 
219. Cro. Jac. 35, 316, 317. Cowp. 407. 1 Term. Rer. 373- 


Yelv. 5,6. If in Treſpaſs for breaking his Houſe, and taking and carrying away bis 
1 oods, the Defendant juſtifies the Whole, and the Plaintiff guoad frac 
Feu v. Turner lionem domus, and the taking the Goods, nec non materia in ea contenta, 
adjudged. demurs upon the Defendant's Bar, and the Defendant joins in Demurrer 
1 in this Manner, Qua placit” prædid quoad frafionem domus, and the 
taking the Goods /ufficiens, c. and thereupon Judgment is given, here 
1s a Diſcontinuance; for in the Offer of the Demurrer ex parte querenti 
a nothing is alledged Specially, but only quoad Breaking of the Houſe, 
Fly and Taking the Goods; and though the ſubſequent Words nec non na- 
* teria in ea contenta go to all the Matter in Bar, viz. the Aſportation; 
; yet, when the Defendant joins in Demurrer, he joins but, Specially quoud 
the Breaking the Houſe, and Taking the Goods, but ſays nothing as to 
| Carrying them away gia Rl bay 
ROY If upon a Writ of Error upon a Judgment in Ejectment the Plaintif 
elv- 117. aſſigns for Error the Want of an Original, and the 888 pleads, that 
Ir. Jobn v. bs . be 
Comyn d- ſuch a Day an Original was delivered to, Ec. and concludes to the 
jndged, and Country, and thereupon the Judgment is reverſed ; here is a Diſconti- 
the Judg- nuance ; for when the Defendant concludes to the Country where the 
Wei: eo Matter of his Plea, viz. the Delivery of the Original, was triable by 
Errorin Record, and the Plaintiff does not reply or demur upon the Defendant's 
* in 7re- Plea, here is not any perfect Record. e 
nt re- 
veiſed upon a Writ of Error here accordingly, & vide Y<Iv. 138. 


a n Adion of Treſpaſs ind A. B. ad C. A. confeſſed Judgment, 


50 g. C and H. and C. pleaded fererll Not guilty, and ſeveral Venires wer 
4 awarded to try thele Iſſues, Cc. but no Day given to H. and it was re- 
ſolved upon a Writ of Error upon a Judgment in Banco, that it was ac. 
cording to the Courſe of that Court, and that if it was a Diſcontinuance 
| it was helped by the (4) Verdict againſt B. and C. e 
(a) By the z 10699 "OpS12 366 YN (O) Plea 
32 H. 8. | TED 14: | \ 4 | 
c. 30. Diſcontinuances are aided, fo that there be a Verdict for the Plaintiff or Defendant; in 
the Conſtruction of which it hath been held, that if as to Part the Defendant joins Iſſue, but tay 
nothing as to the Reſt, and this iſſue is found for the Plaintiff, lie ſhall have Juclement. 11 Co. 6 
d. 2 Leon, 194. Godb, 55, Roll. Rep. 161. Cro. Jac. 353. Hoh. 487. Golſb. > þ Bull. 25. 
Carter 51. 3 Lev. 39. Salk. x79. pl. 8. 180, pl. 9. 2 Ld, Raym. 8564121. 7 Mod. 24. Lib. 
Entr. 13. 1 Term. Rep. 151. Bull. N. P. 323, Doug. 115. — ut if the Matter is pleaded to 
the Whole, though in Fact but an Anſwer to Part, this is a bad Plea, and not helped by the Statute 
Hard. 331. That Diſcontinuances, as well on the Part of the Plaintiff as Defendant, arc aided. 
Cro, Eliz. 489. Cro. Jac. 528.— That Diſcontinuances, in inferior Courts as well as Superior, ate 
aided, being within this Act. Salk. 179. pl. 2. f , +. | 
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1 + Coninuancs of Sur or Procres. #4 
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45 Wh, 8 eſſary. — Deferidavt in Cuſtody on Capias ad Satisfaciendum diſcharged on written K 


ment; above a, Year after new Capras ad Satisfaciendum iſſues without Continuance on the Roll; 

| ſhall be ſet aſide. Barnes 205,—On Nu tiel Record, Plaintiff may continne the Day for bringing in 
the Record. Barnes 84.—H ben not. Continuance need not be entered in Record of vj Prius; —_ 

5 | 1 
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c Plen Pullin 


JE Defendant can regularly havent on Pea on which, If ther peat 
be an Iſſue or Demurrer, che Cauſe is to be determined, becauſe Salk, 178. 
there can be but one Verdict in a Cauſe; but if any new Matter happens pl. 5. 
pending the Writ, he may plead it after a former Plea pleaded, provided oo Raym. 
he plead it before the next Continuance after ſuch new Matter has bags 93. 
ed, which * a Plea Poft darrein Continuance, becauſe ſuch Matter 
being new it 5 


IN 


We 


? 


was not in his Power to plead it when his former Plea was 

pleaded; and it would be hard, becauſe he had pleaded, to elude him from 

an Advantage which he had not at * the Time of Pleading, ſince there *Pagel 43 
was no Laches in him; but this he cannot plead after a Continuance, be- 
cauſe having ſuffered the former Plea to continue he reſts upon it, and 
waves the Benefit of any new Matter. n ee, 
In Debt againſt an Adminiſtrator, after Demurrer joined, the Admi- Moor 85 t. 

aiſtration was repealed, and granted to another, for _ the Defend- Pl. 1210. 
| > - VVV 


. 922 


fore, if aſter Iſſue joined, and before Day of Ni/i prius, one of Defendants dies, Suggeſtion of it, 
and Venire facias between Plaintiff and ſurviving Defendant, & jurata at the Foot, agreeable there 
to, is good, Barnes 469, —— Hotte i Hall be entered. — When the Trial is deferred, if the Vin fa= © 
dia is returned and filed, the proper Entry is, that the Jury ponitur in rem if it be not filed; 
enter a non miſit breve; either Way will prevent a Diſcontinuance. Rex v. Hare e Man, H. 6 G. 
Stra. 266. lf proper Continuances are entered on the Plea-Roll, the Want of them on the 
M/ Prius Roll is not material. French v. Wiltſbire, M. 11 Geo, 2. Andr. 67,-—If to Deeclara - 
tion of Trivity, there is Imparlance to Michaclmas Term, and Defendant procures Judge's Order for 
Time to plead till the x5th of December, the Imparlance ſhall be continued to guindew. Mart. 
Ba nes 161. At what Time. — If Bill is of Faſter, and in Trinity Defendant pleads, and Iſſue 
joned, and Paper Book delivered without Continuance from Eaſſer to Trial, it ſhall not be ſet 
ade ; for it may be entered at any Time on the Roll. M illes v. Hood, M. 4 Geo. 3. 2 Will. 203. 


| / > 3 

What full be. lt is not a Diſcontinuance, though no Day is given to the Tenants in Dower 
to appear on the Return of the Writ of Inquiry; or it is aided by Statute 3 & 5 Ann, c. 16. Debs 
ſen v. Dolſon, P. 7 Geo. 2. Ca. B. R. Temp. Hardw. 19. — Je Part. Though a Plea doth 
not anſwer the whole Promiſe, and is therefore a naughty Plea, yet if it is pleaded * 
whole Promiſe, it will not make a Diſcontinuance; and vice verſa Hoodtyard v. Robinſon. P. 6 Geo. 
Sta. 302. ——In Aſſumgſit for three ſeveml Sums of 361. the Defendant pleads as to two ſeveral 
Sums of 360. it is a Diſcontinuance. Ibid-»—If the Plea docs not cover the whole, and Plaintiff 
replies, and Defendant demurs ; though it is a Diſcontinuance, yet if it be a'Record of the ſame 
Term, Plaintiff may take Judgment by Wil dicit for what is uncovered. Jbid.—}hen it ſball be 
by Laave of the Court, —After Demurrer argued and allowed on Payment of Coſts, Butler, v. 
Maly, H. 4 Geo. Str. 76. Henderſon'v. Williamſon, M. 5 Geo, Stra, 116.——The Cout may 
grant it after ſpecial Verdict argued, but will not do it in a had Action. Boucher v. Latiſen, H. 3 
Gee 2, Ca. B. R. Temp. Hardw. 194. The Court will not permit an Executor to ntinue 
in any Caſe where he has #noxvingly brought his Action wrong, but on Payment of Cofts. © Harris 
v. Jenes, H. 4 Geo. 3. 3 Burr. 1451 .——After Judgment on Demuri er for Plaintiff, and Rrior 
brought, Plaintiff may diſcontinue on Coſts in Action and Error. Barnes 169,——Phlaintiff may 
diſcontinue, though Defendant has been arreſted a ſecond Time More Diſcontinuance, Barnes 
169.——After Judgment on Demurrer in Replevin for avowaut, Plaintiff” cannot: diſcontinue, 
Barnes 169, —Rules ſhould be diawn up, have Leave or be at Liberty" to diſtontinue, not bali dif. 
continue. Barnes 170. - Whether Diſcontinuance may be entered without Leave, ©, Barnes 
10. Alſo whether Plaintiff in Replevin can diſcontinue, Q. Batnes 191, —— cannot 
move to diſcontinue after Defendant has moved for Judgment, as in caſe of a Non- uit. Barnes 
316. Plaintiff may enter Ni capiat per breve on a Plea in Abatement without Leave, but not in 
Other Caſes, Barnes 257. ben it ſpall be aided. If after Judgment. by Default on a Bill 
*2ainſt an Attorney in C. B. where the Proceedings are on a Day certain, the Writ of Inquiry is 
tetutnable at a general Return, it is a Miſcontmuance, and aided by the Statutes. Launer v. 
Crippe, H. 6 Geo. 2. Stra. 8 Statute 323 H. 8. c. 30. extends to Diſcontinuances made 
aſter Verdiet ; * i n and 1 faciar in 
ror is returnable at a Day certai Diſcontinuance is aided by Statute, Here v. Arn 
M. 8 Oe. 2. Ca, B. R. NT Hoa: oh gk BY e, is 


* 


7 VCP PEEADING: 
| Sonder v. ant would have pleaded this Matter, Nuit Darrein Continuance ; but it 
Gibbow was reſolved not to be pleadable after Demurrer, though it might after an 
% „ 8 WT | 
21 H. 6. 10. So if a Releaſe be given aſter the Day of Mi prius, and before the 
Bro. Cont.27 Day in Bank, he cannot plead it, becauſe there is a Verdict already in 
2 Lutw. the Cauſe, and upon another Plea; and therefore the Cauſe is determined, 
243.474. ſo that he is put to his Audita querela to hinder the Execution of the 
udgment. Voile e 
a : ut there are two Caſes where a Man may plead, though it be not after 
Doct. pl. the laſt Continuance, viz. Qutlawry, and the Death of the Plaintiff; ay 
297. to Outlawry, it is upon the Prerogative that the Debt itſelf is forfeited ! 
Ip = 33, to the King, and by virtue of the Prerogative Nullum tempus occurrit reg, 
1 418g. and therefore he may plead it though a Continuance has happened after 
2 Lutw, the Outlawry ; ſo he may plead the Death of the Plaintiff, becauſe, 
1143, 1174- though a Continuance has been entered, yet the Continuance is a Nullity, 
Mod. 13. becauſe there was no Plaintiff in Being to whom Day could be given; 0 
| it may be pleaded if the Plaintiff died after the Day at Njfi prius, + and 
before the Day in Ne and the Reaſon is, that there is no Cauſe in 
5 


* 


8 Court, for no Jud. ent kan be given for a Perſon who is not in rerm 
ee Ver- natura, and if it be given it is erroneous; and if the Plaintiff's Attorney 
gict ane Will traverſe the Plea, he cannot ſay the Plaintiff comes per Attorn,” be., 
8 cauſe that would be to forejudge the Matter in Iſſue; but the Attorney b 
Ercor, pro- his Name, viz. Jr S. venit pro Magiſtro fuo & dicit, may appear, and 
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Error, 10 
vided Judg- traverſe it. 

ment be F 
entered within wo Terms, 17 Car. 2. c. 8. 


rr 
> 


15 E. 4. 4. But a Releaſe may it ſeems be pleaded, though there have been Impar. 
| lances between, becauſe there is no Continuance of a former Plea pleaded; 
and by the Libertas loquendi the Defendant has Time given to plead what 

makes moſt for his Advantage. 


* 


2 H. 6. 13. But if the Writ be only abateable, as if the Plaintiff be made a Knight, 
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Sid. 143. or the Plaintiff being Feme Sole takes a Huſband, this muſt be pleaded 
aäſter the laſt Continuance, or otherwife he depends on his firſt Plea, and 
q Certain 14s the Benefit of his new Matter ; but it cannot be pleaded between 


been“ the Day at Af privs and the Day in Bank, becauſe there has been a Til 


for Accept-. in the lame Cauſe before. 
ance of 1 a ot . = be 
Hob. . But if the Leſſor of the Plaintiff dies, this cannot be pleaded Puts Dur- 


* 


biin Continuance, becauſe the Right is ſuppoſed in the Lefſee. _ | 
15 E. 3. 149 The Pleas of this Kind are twofold, viz. in Abatement and in Bar; 
Allen 66. if any Thing happens pending the Writ to abate it, this may be pleaded 
2 Lutw.- X. : C Go 1 
eee Poſt Darrein Continuance though there is a Plea in Bar, for this can only 
+. wave all Pleas Abatement that were in Being at the Time of the Bar 
plwGwueaded, but not any ſubſequent Matter; but though it be pleaded in 
Abatement, yet after a Bar pleaded it is peremptory, as well on De- 
wWurfer as on Trial, becauſe, after a Bar is pleaded he has anſwered in 
Chief, and therefore can never have Judgment to anſwer over; fo it may 
de pleaded in Bar; but as to the Manner of its being pleaded in Bar or 
Abatement herein it is to be obſerved, that in the firſt Caſe it muſt be 
pilwVkeaded Quod br. ve caſſetur, and in the other, Quod actionem ulterns no- 
1 nmutenere non debet, and not that the former Inqueſt ſhould not be talen, 
beſcauſe it is not a ſubſtantive Bar in itſelf, and comes in the Place of the 
former, and therefore muſt be pleaded to the Action. ul 


— 


1 
. 


r 


* 


PLEAS axwv PL EA DING. | 
* There can be but one Plea Puit Darrein Continuance, that the Plain- Paget 
tiff may not be delayed ad J[nfinitum ; for if he made a ſecond Change Bro. Conti= 
he might make a third, and ſo in [nfinitum ; but ſome have held, that * 1 
he might plead an Outlawry after the laſt Continnance, becauſe Nullum hin . 
tempus ocrurrit regi; but Quere whether the Subject ſhall after Plea Fuir 
Darrein Continuance partake of the Prerogative, or whether it ſhall be 
preſumed, after ſuch Trifling, that it is frivolous and untrue, and there- 
fore to be rejecte. Og . BY 
If a Matter happens after Plea pleaded, and before Iſſue joined, it ſhall Bro. Conti» 
be pleaded to be done pending the Writ ; but if it happen after Ifſue joined 261. 2 | 
it ſhall be pleaded Poſt ultimam continuationem. PC Ws | 20 H. 8. 2. 
If the Plaintiff 8 to the Defendant aſter the 3 Nyiſ Bro. Conti- 
un, and at the Day of Mi prius the Jury remains propter dgfedtum, the nuance 30. 
Defendant may plead it 3 Day in Bank ; becauſe the Cauſe was not H. 6. xz. 
determined by the Jury, and therefore he is at Liberty to plead it at any 8 
other Day of Continuance; and it may be tried by the Jury, when they 


appear. 5 : 
if the Plaintiff, after a Writ of Inquiry awarded, releaſe to the De- 
fendant, he cannot plead this Releaſe at the Day in Bank; becauſe 
there is no Day given him, and Judgment is already; but if the Plain. -. 
tiff dies, ſuch Death may be pleaded 3 becauſe there is no Perſon in 
Court for whom Judgment can be given; but now by the 8 V. 3. cap. 11. 
che Executors, Qc. may have a Scire fac. on ſuch an interlocutory Judg- | 8 
ment, += | 1 e By this 
. ä by OR tatute the 
Death of one Plaintiff or Defendant, where there is another ſurviving, ſhall not abate the Suit. 


Time and Place muſt be laid in this as in other Pleas, and muſt have Dog. pl. 297 
the ſame Certainty with other Pleas, „„ i AN < 
| 5 . Wd. 
It is no good Plea to ſay Poft darrein continuance, ſuch a Thing happen- 5 Mod. 12. 
ed, but ought to be wad in the Day, | | Your, 148. 
One may plead Puis darrein continuance, that the Plaintiff brought a Comb. 357, 
ſecond Action for the ſame Cauſe, and recovered, though he might have a 
pleaded tie former in Abatement to the ſecond. : 
Pleas Puis darrein continuance put in at the Aſſizes muſt be certified as 2Mod. 307. 
Part of the Record, and cannot be then tried. 
If after a Plea in Bar the Defendant pleads a Plea Puis darrein continu- 
ance, this is a Waiver of his Bar, and no Advantage ſhall be taken of any gy 178. 
Thing in the Bar. + | | pl. 5. 
| = 5 N Ld, Raym, 
1 693. Barler v. Palmer, & vide Hob, 8x. 


A Plea Puis Dar reis Continuance muſt be verified, or it will be ſet aſide. Martin v. 1 
H. 8 G. Stra. 492. n an Imparlance to next Term, and Plaintiff gives a Releaſe to Defend. 
ant in the mean Time, he may plead the Releaſe in Bat as an original Plea, as it is before Iſſue ; 
but if after Iſſue joined, it muſt be pleaded Pris Darrein Continuatit#s Price v. Kenrich, Fort. 338.— 
Jt cannot be rejected by the Court if it be verified by Affidavit; and they cannot determine whether it is 
3 good Plea or not, but on Demuiret, Paris v. Sallelu, H. 2 Geo. 3. 2 WIL 137. 
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ws „ P R E M UNI R E. 
(A) What Dffences. come under tbe Motion of 

e Premuntre. 34. 

ch Of the Puniſhment therein. ls 7 
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(4) What Okences come under the 3otion of 
„ aa one ns 5 


__ 


t 


THE Offences coming under the Notion of a Ca) Premunire, or for 


e which the Party incurs a Premunire, are reduced by Serjeat 
(e) so called Hawkins to the following Particulars: s | 8 
from the 


| Word in the Writ, which is uſed for premenere, Co. Lit. 129. 3 Inſt. 120. 


Vid. Reg. 54. 1. The Offence of making Uſe of Papal Bulls is made a Premunire, by 

3 Ini, 127. many ancient as well as later Statutes, to which Purpoſe it is enacted b 

| 25 E. 3. fl. 6. ſ. 4. called the Statute of Provifors, © That whoever ſu 

« by a Papal Proviſion, diſturb any Patron to preſent to a Benefice, V. 

„ ſhall be fined and impriſoned till he make full Renunciation. And it is 

further enacted by 25 E. z. fat. 5. cap. 22. that if any one purchaſe x 

% Proviſion of an Abby or Priory, he ſhall be out of the King's Protection; 

« and by 38 E. 3. flat. 2. cap. 1. and 12 Rich. 2 cap 15. and 13 Rich. 2. 

« flat. 2. cap. 2. that whoever ſhall accept a Benefice, contrary to 25 E. . 

« flat. 5. ſhall be baniſhed ; and by 13 Rich. 2. flat. 2. cap. 3. that whoever 

1 ſhall bring a Sentence of Excommunication againſt any Perſon for ex- 

« ecuting the ſaid Statute of 25 E. 3. ft, 5. ſhall ſuffer Pain of Life and 

Member; and by 16 Rich. 2. cap 5. that whoever ſhall purchaſe or pur- 

« ſue, or cauſe to be purchaſed or purſued, in the Court of Rome or elſe- 

_ © where, any Tranſlations, Proceſſes, Sentences of Excommunication, Bulls, 

« Inſtruments, or other Things contrary to the Tenor of that Statute, 

which touch the King, againſt him, his Crown, his Regality, or his 

% Realm, or bring them within this Realm, or receive them, c. ſhall be 

“ out of the King's Protection; and their Lands and Tenements, Goods 

« and Chattles, forfeited to the King, and they ſhall be attached by their 

Bodies; and by 2 fl. 4. cap. 3. that whoever ſhall purchaſe from 

' '», _ _ « Rome a Proviſion of Exemption from ordinary Obedience; and by 

« 2 H. 4. cap. 4. that whoever ſhall put in Execution Bulls pur- 

* chaſed by thoſe of the Order of Ciſteauæ, to be diſcharged of Tithes 

4 ſhall one oe like Penalty; they are ov OR by '6 + 
cap. I. 7 H. 4. cap. 8. 9 H. 4. cap. 8. and 3 H. 5. flat. 2. cap. 4 

«* which the Statutes abovementioned are inforced and explained; aps 

| Tm 25 I Gb 


* 


IF a9 
8 — - = 8 R 
— —— . — = Cy = — 
— NETS. 8 FR» . ————— EET I 55 = ˖ — = — _ 
= —— Du —— = pm 7 8 — — = _- — — — 
— Ks > OBI rn IEC EY 2"! . — . — 8 
2 i - 4 > 2 * 7 2 8 2 
= : . = 3 rs - . - r 
A 2 ; N 
, n 8 . — Por <p ag _ a — 0 _ . 5 
- UND E Por Ine) - A HOI a 0% FITS hace RE OR Ma EO oe rig rr ooo tnum ny ns fo Se re 2 " n — — — - — Rn ES * . * 
— 4 8 22 - . * 2 — — — ON 
N 8 * WOES * * * ——_—_—_ 6 « WL 7 CE Pay us ect * — * 
.* 
p 4 * 


RR EE MUNTET SEE 1 
4. it js further enacted by 23 H 8. cap. 2. fed. 22. that whoever ſhall ſue 
4 fon or execute any Licence, Diſpenſation or Faculty from the See of 
Nome; and by 28 H. cap. 16.” (by which all Bulls, Briefs, &c. 
heretofore obtained from Rome are made void) “ that whoever ®Paget46 
' « ſhall {a} uſe, alledge, or plead the ſame in any Court, unleſs they are () Yer it 
« confirmed by that Statute, or afterwards by the King, ſhall incur the hath been 


4 J 5 holden that 
« like Penalty.” the Alledg- 


ing an ancient Bull in order to jaduce anther principal Matter whereon to ground a Title, without 
claiming any Thing from the Bull itfelf, is not within this Statute, 2 Lev. 251. ; * 


By the 13 Eliz. cap. 2. thoſe who purchaſe any Bull, Oc. from Rome, Davis 84. 
are guilty of High Treaſon; but thoſe ancient Statutes continue ſtill in 

Force, and it is in the Election of the Crown to proceed either upon them 

or 13 Eliz. c. 2. Alſo by the ſaid Statute of 13 Elia. c. 2. the Aiders, 
Comforters, and Maintainers of ſuch Offenders, after the Offence, to the - 
Intent to uphold the ſaid uſurped Power, incur a Premunire. 


Secondly, The Derogating from the King's Common Law Courts, is 1 Hawk. P. 


| aid to have been an high Offence at Common Law, and is made 20. 70. 
Premunire by many ancient Statutes; for by 27 E. 3. cap. 1. of Pro- 
viſors, © If any dubject draw any out of the Realm in Plea, whereof 
_ ** the Cognizance pertains to the King's Court, or of Things whereof 
« Judgments be given in the King's Courts, or ſue in any other Court 
& to defeat or impeach the Judgments given in the King's Courts, he 
e ſhall be warned to appear, Ic. in proper Perſon, at a Day containing 
* the Space of two Months, at which if he appear not, he and his 
© Proctors, Ec. ſhall be put out of the King's Protection, his Lands and 
25 Ry forfeited, his Body impriſoned, and ranſomed at the King's 
CW UL TE: | 5 8 1 
And by 16 Rich. 2. cap. 5 Both thoſe who ſhall purſue or cauſe to | 
* be purſued in the Court of Rome, or elſewhere, any Proceſſes, or In- 
« ſtruments, or other Things whatſoever which touch the King, againſt 
“his Crown and Regality or his Realm, and alſo thoſe who ſhall bring, 
e receive, notify, or execute them, and their Abettors, &c, ſhall be put 
out of the King's Protection RY 
In the Conſtruction of theſe Statutes it hath been holden, that certain 2 Bulf. 299. 
Commiſhoners of Sewers, for ſummoning one before them who had got a 8 1 
Judgment at Law, and impriſoning him till he would releaſe it, were guilty , = oO 
of a Premunire,  —© . en 2 Hawk. P. 


Alſo Suits in the Admiralty or Eccleſiaſtical Courts within the Realm, C, 549, 


for Matters which upon the Face of the Libel itſelf appear to belong bog free ge P.C. | fl 


to the Cognizance of the Temporal Courts, are ſaid to be within 16 Ric She 4 an 


2. c. 5. by Force of the Words, or elſewhere. 8 ee e 
And it hath been formerly holden, that even Suits in a Court of Equity, cited. 
to relieve againſt a Judgment at Law, are within the Danger of theſe Sta- gut for this 
 kutes, eſpecially if they tend to controvert the very Point determined at vide Title 
Law, or to relieve in a Matter relievable at Law. a Court , 
. Thirdly, Appeals to Rome are made Premunires by 24 H. 8. cap. 12. . 
and 25 Hl. 8. cap. 19. by which it is enacted, that ſuch Appeals as for- 
* merly were made to Rome, ſhall be made from henceforth to Chancery.“ 
Fourthly, The exerciſing the Juriſdiction of a Suffragan without the 
8 of the Biſhop of the Dioceſe, is made a Premunire by 
26 Hl. 8. cap. 14. which ſets forth at large how Suffragans are to be no- 
minated, Ge. 1 EE, . 
Fifthly, By 25 H. 8. cap. 20. If a Dean and Chapter / refuſe to elect 
©* one named in the King's Letter for a Biſhoprick, and to certify ſuch 
Election to the King within nw; Days after the Licence ſhall . 
: 2 | to 
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to his Hands, or if any Archbiſhop or Biſhop after ſuch Election (or 
Nomination by the King in Default thereof, &c.) refuſe to conſirmi and 
4 conſecrate within twenty Days the Perſon ſignified to them by the King's 
Letters Patents, they incur a Premunrre.! 5 
page 4) e Maintaining the Pope's Power is made a Premunire by 
| : | ee by 13 Elz. cap. 7. If any one ſhall bring into the Realm, 
Ce. any Agnus Dei, Croſſes, Pictures, Beads, or ſuch like ſuperſtitious 
„„ Things, pretended to be hallowed by the Biſhop of Rome, Ic. and 
| „ ſhall deliver or offer the fame to any Subject to be uſed in any wiſe ; or 
N e if any one ſhall receive the ſame to ſuch Intent, and not diſcover the 
jl | « Offender, c or if a Juſtice of Peace, having any Offence in that A 
FF & declared. to him, do not within ſixteen Days declare it to a Privy Coun- 
= 66 ſellor, he incurs a Præmunire. 7 5 
1 Eighthly, by the 27th Eliz cap. 2. Sending Relief to any Jeſuit, 
3 « Seminary Prieſt, or College of Prieſts or Jeſuits beyond the Seas, or to 
one not returning out of ſuch. College into England, ſhall incur a 
| Ea cad Tier | # et ON, 
WL Vent. 171. Ninthly, Perſons refuſing to take the Oaths, incur a Fræmunire by ſe- 
A mow 212 yeral Statutes, as 1 El. cap. 1. and 5 Elia. cap. 1. and 3 Fac. 1. c. 4. and 
2 Tab $55. 7 ac. 1. c. 6. and 1 W.& M. &c: cap. I. WEL 
_ enthly, By the 6 Ann. cap. 7. it is enacted, That if any Perſon 
« ſhall maliciouſly and directly, by Preaching, Teaching, or adviſed 
% Speaking, declare, maintain and affirm, that the pretended Prince of 
% Wales hath any Right or Title to the Crown of theſe Realms, or that 
any other 5 5 or Perſons hath or have any Right or Title to the 
% ſame, otherwiſe than according to 1 V. & M. cap. 2. and 2 H. z. 
4% cap. 2. and the Acts then lately made in England and Scotland mutually 
for the Union of the two Kingdoms; or that the Kings or Queens of 
* this Realm with the Authority of Parliament are not able to make 
„ % Laws to limit the Crown and the Deſcent, ec. thereof, ſhall incur a 
1 1 stat. Fra munire. 4 . = To | 
1 eo. 1. 1 5 
| F408 i e. 18. called the Bubble Ad, Projectors of unlawful undertakings ate within the Penalty; but the 
Curt has a Power to moderate. Rex v. Cay M. 8 Geo. Stra. 472, 2 Ld, Ray m. 1 361. Lee 
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(B) Df the Punichment therein, | 


i OST of the Statutes of Præmunirt refer the Puniſhment to 
2 16 Rich 2. cap. 5 which enaQts, * That thoſe who offend 
&* againſt the Purport thereof, ſhall be put out of the King's Protection, 
* and their Lands and Tenements, Goods and Chattles, forfeited to our 
Lord the King; and that they be attached by their Bodies if they 
80 war” be found, and brought before the King and his Council, there to 
t anſwer to the Caſes aforeſaid : or that Proceſs be made againft them 
„ by Framumire Facias, in Manner as is ordained in other Statutes of 

| « Provifors.” 5 5 ; 
Lit.12g, The Judgment in Præmunire at the Suit of che King, againſt the De- 
8 fendant being in Priſon, is, that he ſhall be out of the King's Protection; 
8 125, and that his Lands and Tenements, Goods and, Chattles, ſhall be for- 
Hawk, feited to the King ; and that his Body ſhall remain in Priſon at the King's 
P. C. 444. Pleaſure; bat if the Defendant be condemned upon his Default of not 
appearing, whether at the Suit of the King or Party, the ſame Judg- 
ment ſkall be given as to the being out of the King's Protection _— 
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| V . 5 
Forfeiture; but inſtead of the Clauſe, that the Body ſhall remain in Pri- 
ſon, there ſhall be an Award of a Capiatur. 8 | 
As the above-mentioned Statute 16 Rich. 2. cap. 5. expreſsly ſait, 
that ſuch Offenders ſhall be put out of the King's Protection; and alſo the 
Statute of 25 E. 3. flat. 5. cap. 22. had farther added, that any one might * 
do with a Purchaſer of the Proviſions therein prohibited, as with the | 
King's Enemy; and that he who ſhould offend againft ſuch “ an one in *Pagerg8 
Body, Lands, or Goods, ſhould be excuſed ; it was formerly holden, Co. Lit, 130 
that a Perſon attainted in a Premunire might lawfully be ſlain by any one, 14 Co. 68. 
as being the King's Enemy and out of the Protection of the Laws; but ee. = 
the latter Opinions ſeem to have diſapproved of this Severity; and it is Jeak, 1 . 
now expreſsly enacted by 5 Eliz. cap. 1. ſe#.21, 22. That it ſhall not 9 
<« be lawful to kill any Perſon attainted in a Premunire, ſaving ſuch Pains 
« of Death or other Hurt or Puniſhment, as heretofore might without 
« Danger of Law be done upon any Perſon that ſhall ſend or bring into 
„the Kealm, or within the fame ſhall execute any Proceſs, Ic. from the 
. 8 : wh 3 : _ | ; 5 5 | 
It is c agreed, that a Perſon attainted in a Premunire can bring no On 
(a) Sd oe oever ; neither is it ſafe for any one, knowing him to be ede 
guilry#to (b) give him any Aid, Comfort, or Relief. is inttled Ito 
- 0 1 7 
Peace. Hawk. P C. 126. (5) That it ſeems doubtful whether there can be any Keen 
Premunire, vide Sta mf. P. C. 44. Plow. 97. 3 Wo 


| It bath been reſolved, that a Statute, by appointing that an Offender Vent. 173, 
ſhall incur the Penalty and Danger mentioned in the 16 Rich. 2. cap. 5. 

does not conſine the Proſecution for the Offence to the particular Proceſs 

thereby given. | Y a — 5 8 ED | | 13 
It is holden, that the Statutes of Premunire which give a gen c) . 
Forfeiture of all the Lands and Tenements 6f the Ofiender, extend not Wis? 1 
to Lands in Tail. | { : | | the Forfei- 
* 5 : | | - tureofany 
Lands, c. ſhall relate eo the Time of the Offence, or only to that of the Judgment. , 1 wide Wn 
Cro. Car, 172. Jon, 217 | | Foe = 


It hath been adjudged, that a Pardon of all Miſpriſions, Treſpaſſes, Cro-Jac.z58 | iq 
Offences and Contempts, will pardon a Premunire. | 2 Bulſt. a99. 

The Defendant in a Premunire muſt regularly appear in Perſon, whe- 

| E z Inſt, £25, 

ther he be a Peer or Commoner, unleſs he is diſpenſed with by ſome Writ .= 

or Grant for that Purpoſe ; but in the Caſe of (d) Sir Anthony Mildmay, (a) : R. 


he was allowed to plead a Pardon to a Premunire by Attorney; but 8 199. 
- has been thought that there was ſome Clauſe to this Effect in 77 3 
ardon, | | R P. C = 
Upon an Indictment of a Premunire, a Peer of the Realm ſhall not be 1 Go 2: 
tried by his Peers. © | | Td. Vn e 


Upon an Information on the Statute 6 Geo. 1 cap. 18. for ſetting up a Caſe _ 
Bubble called the North Sea, it was determined, that the Court was not : 8 
obliged by that Act to give the whole Judgment, as in Caſe of a Premu- King v. Ca- 
nire againſt the Defendant, but only ſuch Parts of it as in their Diſereti- wood. 
ons they ſhould think fit; and accordingly a Fine of 5/. was ſet on the Stn. 47% 
Party convicted, and Judgment that he ſhould remain in Priſon during the 
King $ Pleaſure. * $5 
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Prere. c. 1. Rights and Privileges which by (a) Law the King hath, as Head 
e. . and Chief of the Commonwealth, and as intruſted with the Execu- 
© the King's tion of the Laws. 7 Ne | | 30 


Prerogative ; | | 118, 4 33 
is Fart of the Law of England, and comprehended within the ſame. 2 Inſt, 496. 


W And. 16. The Nature of our Conſtitution is that of a limited Monarchy, in which 
Co. Lit. 19. the Legiſlative Power is lodged in the King, Lords, and Commons; but 
| 573. the King is intrufted with the executive Part, and from whom all Juſtice 
5 oy is faid to flow; hence he is ſtyled the Head of the Commonwealth, Su- 
No defend preme Governor, Parens Patric, &c. but ftill he is to make the Law of 
his Subjeas, the Land the Rule of his Government; that being the Meaſure as well of 
7.Cp. 4.— his Power, as of the ſubjects Obedience: For as the Law aſſerts, main- 
Tha ” can- tains, and provides for the ſafety of the King's Royal Perſon, Crown, 
e i and Dignity, and all his juſt Rights, Revenues, Powers, and Prerogatives ; 
W 5 Co.'s; fo = likewiſe declares and afferts the Rights and Liberties of the Sub- 
2 Inſt, 36. jet. | 5 e ; 


3 11 Co. 70.— a . ; f ; 


14. Ch, J. Hale faith, it is regularly true, that the Law preſumes the King will da no Wrong, 


neither indeed can he do any Wrong t; and therefore if the King command an unlawful Act to be 


BE done, the Offence cf the Inſtrumenk is not thereby indemnified : For though the King is not under 


BE the coercive Power of the Law yet, in many Caſes, his Commands are under the directive Power of 


che Law, which conſequently makes the Act itſelf invalid, if unlawful; and ſo renders the Inſtru- 


went of the Execution thereof obnoxious to the Puniſhment of the Law; yet in Time of Peace, 
= 1 two Men combat together at Barriers, or for Trial of Skill, if one kill the other, it is Homi- 


| N eide ; but if it be by the Command of the King, it is only Felony, Hal, Hiſt. P. C. 43, 44. 


— 


— — 


i 


1 Becauſe acting by his Officers, and limited by Law. 


Bi how. BT. for the Advantage and Good of the People, otherwiſe they ought not to 
en ee by the Lan. be 38 To 
B n | 


1 96 Co. 64. called the Statute De Prerogativa Regis, ſeems to be introducti ve of 


r nn r 
| appendant, unleſs named 3 that the Ring had a Right to Eſcheats, Wrecks, 
| Royal Fiſhes, and many others which were ancient. Prerogatives of the 
| Crown. ; 5 > 15 5 85 f 5 | l : | 
But for the better underſtanding hereof, 1 ſhall conſider, 


(A) When the King commences his Reign, and 
= the Ceremony requiſite therein, 1519. 
W (3) Of the King's Prerogative as univerſal Oc⸗ 
= cupant. 153 _ e 
And herein, „ | 5 
* x, That he is univerſal Occupant, and intitled to all Pager go 
derelict Lands. 153. 3 | 
2. Of his Prerogative in Eſcheats. 154. : 
3. Of hisPrerogative in Seas and Navigable Rivers. r 56 
4. Of his Prerogative in Swans and Royal Fiſhes. 1 57. 
F. Of his Prerogative in Beacons and Light-Houſes. 158 
6. Of his Prerogative in Wreck. 158. 1 
7. Of his Prerogative in relation to Coins and Mines. 160 
8. Of his Prerogative in derelict Goods; and therein 
of Waifs, Strays, and Treaſure Trove. 164. 
9. Of his Prerogative in Fines and Forfeitures. 165. 


(c) Ot his Prerogative over the Perſons of his 
| Subjeits, 166. . | 


And herein, Th. 5 

1. Who ſhall-be ſaid his Subjects. 166. . 

2. That he is intitled to the Service and Allegiance of his 
Subjects; and therein of the Oaths injoined them. 167. 

3. That he may reſtrain his Subjects from going abroad; 
and herein of the Writ de Ne exeat Regno. 168. 
4. That he may command his Subjects to return 

Home; and therein of awarding a Privy Seal. 169. 


- (D) Df the King as the Fountain ot Juſtice, and 
| Intruſted with tbe Execution of the Laws, | 171. 


And herein, „ Go 
1. That all Civil Juriſdiction flows from the King. 17 f. 
2, Of the King's Prerogative in Eccleſiaſtical Matters. 
5 | 7 5 
3. Of his Prerogative in creating Officers. 174. 8 
4. Of his Prerogative in making War and Peace. 174. 
ES | 5. Of 


R ER O/-GOAO TLV E 
| 6. Of his Prerogative in taking Care of Infants, Ideots 
Lunatics, and Charitable Uſes. 176. | 
6. Of his Prerogative in Pardoning. 176. 
7. Of Diſpenſations and Non obftamtes.. "IT 
8. Of his Proclamations. 188, 


C) How the Rules of Law differ with reſpett to E 
the King and fl e 29 rg 


And herein, 


1. Of what Thin N from the Dignity of his 
| Perſon and Office. 190. 
2. What Things enure to him in his natural, what i in 
his political Capacity. 191. 
. Of the Differencein the Rules of Law as directing the 
Eing's Property, otherwiſe than that of a Subject. 192 
4. That his Rights ſhall be preferred to the In | 
- , where they happen to 5 198. | 
5. Of Acts of Parliament which extend to or bind not 
the King. 198. 
6. That no Laches can be imputed 't to „ bim; and there. 
in of the Maxim, Nullum Tempus occurit Regi. 200. 
®Paget51 745 Of his Prerogative in his Suits and e 
̃ in Courts of Juſtice. 202. | 


@) Ot the King's Grants and Letters Patent 203. 


And herein, 
I. What Things the King may grant. 203. 


And therein, Ik 
1. Of Grants ariſing from his 1 af Power, 
and which are inſeparably annexed to the Crown. 203 
2. Of Grants ariſing from his Intereſt. 205. 

3. How far the King muſt have an Intereſt, in order | 
to enable him to grant. 206. | 
4 Grants tending to a Monopoly; and therein of 
Things of a new Invention. 2065. 


5. Grants of the ſole Liberty of Printing. 207. 


2. Of the Conſtruction of the King's Grants and Letters 
Patent, as to their being good ox void; and herein 

of the King's. being deceived in his Grant. -210. 
3. Where the WW s Grantee ſhall en of his Prero- 


gative. 214. 
(A) When 


(q) When the King tommences his Reign, and 
5 2 Ceremony requiſite therein. 


- T PON the Death or Demiſe of the King, his Heir is that Moment 7 Co. 12. in 
U inveſted with the Kingly Office and Regal Power, and commences Ca/vin's 
his Reign the ſame Day his Anceſtor dies ; whence it is held as a Maxim, oa f 5 5 
(a/ that the King G 5 > ©. 25 
therefore if Lands are given to the King by Deed intolled, without the Words Heirs 9 
yet a Fee Simple paſſeth, for that in Judgment of Law he never dies, Co. Lit, 9. 


ſame with thoſe that govern private Inheritances, except only as to the 
Rule of Poſſe/fio Fratris ; which does not hold in the Deſcent of the Crown 
or its Poſſeſhons : Neither is Half Blood any Impediment in ſuch Caſe ; 
for the Brother of the Half Blood ſhall be preferred to the Siſter, in the 
Enjoyment of the Crowns, as the moſt capable of the two, by the Advan- 
tages and Prerogative of his Sex. ES | | 

Therefore if the King hath Iſſue a Son and a Daughter by. one Venter, Co. Lit x 8 


And herein we muſt take Notice, that the Rules of Deſcent are the Co. Li TH. 


and a Son by another. Venter, and urchaſes Lands and dies, and the b. 
eldeſt Son enters, and dies without Iflue, the Daughter ſhall not inherit 
thoſe Lands, nor any other Fee-Simple Lands of the Crown, but the 
younger Brother ſhall have them togerher with the Crown. f 

As the King commences his Reign from the Day of the Death of his 8 3 
Anceſtor, it hath been held, that Compaſſing his Death before Coronation, Hal. Hit. 
yea before Proclamation of him, is a Compaſſing of the King's Death . 
within the Statute of 25 E. 3. Hat. 5. cap. 2. he being King preſently, 


* and the Proclamation and Coronation only 76 Honourable „Pagel 52 
for the further Notification thereof. 5 (60 1 en 

1 „ Totten 
Foſter is however very far from thinking that the Solemnity of a Coronation is to be 2 


among us merely as a Royal Ceremony, or as a bare Notification of the Deſcent of the Crown, as 
Authors of high Diſtinction have been pleaſed to expreſs themſelves; He admits that it is, on the 
Part of the Nation, a public ſolemn Recognition that the regal Authority, and all the Preroga- 
tives of the Crown, are veſted in the Perſon of the Kings antecedent. to that Solemnity ; but rhe 
Solemnity of a Coronation 4vith us goeth a great deal-faither; the Coronation Oath importeth, 
on the Part of the King, a public ſolemn Recognition of the fndamental' Rights of the People ; and con- 
cludeth with an Engagement under the bighef of all Sanctions, that be will maintain and defend thoſe 
Rights; and to the utmoſt of bis Power male the Lats of the Realm the Rule and Meaſure of his Cons 
dd. Foſt. Rep. 189. See Sid, on Gov. 91, 92. 8. 7. e bY TEES: 


Alſo it is held, that every King for the Time being, in the (c) actual Hawk. p. c. 
Poſſeſſion of the Crown, is a King within the Intention of the above- 3 


mentioned Statute ; for there is a Neceſhty that the Realm ſhould have a 6 7 
King, by whom, and in whoſe Name, the Laws are to he adminiſtred ; between a 


and the King in Pofſeſhon, being the only Perſon who either doth or can King « facts 
adminiſter thoſe Laws, muſt be the only Perſon who hath a Right to that 20d * , 


| Obedience which is due to him who adminiſters thoſe Laws ; and fince, by — . e. 
virtue thereof, he ſecures to us our Lives, Liberties, and Properties, and a fade, 8 


f E737 but not de 
Ine, ſuch as were H. 4. H. 5. H. 6. R. 3. H. 7. bags the actual Poſſeſſion of the Crown, is a 
King within this Act; ſo that Compaſſing his Death is Treaſon within this Law; and therefore 
the 4 E. 4.20. a Perſon that c fled the Death of H. 6. was attainted for that Treaſon in the 
Time of the rightful King; but had it been an AR of Hoſtility in Aſſiſtance of the rightful Heir 
of the Crewn, which afterwards obtained, this had not been Treaſon ; but e converſo, thoſe that 
alliſted the Uſurper, though in the actual Poſleſſion of the Crown, have ſuffered as Traitors ; as ap- 
ea. by the Statute of 1 E. 4. and as was done upon the Aſſiſtants of H. 6, after his tempotary 
Kadeption of the Crown, in 10 E, 4. and 39 H. &. Hal. Hiſt, P. C. 102, 103. al 
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all other Adyantages of Government he may juſtly claim Returns of Duty, 
%%% 
Hark. 36. It hath been ſettled, that all judicial Acts done by Henry the Sixth, 
and the Au- while he was King, and alſo all Pardons of Felony and Charters of Den. 
thorities 4 zation granted by him, were valid; but that a Pardon made by E. 4. be- 
ien en, fore he was actually King, was void even after he came to the Crown. 
Hal. Hit, The right Heir of the Crown, during ſuch Time as the Uſurper is in 
P. C. 14. plenary Poſſeſſion of it, and no Poſſeſſion thereof in the Heir is not 2 
ing within this Act; as was the Caſe of the Houſe of Tori, during the 
- Plenary Poſſeſſion of the Crown im H. 4. H. 5. H. 6. But if the right 
Heir had once the Poſſeſſion of the Crown, as King, though an Uſurper 
had afterwards got ten the Poſſeſſion thereof, yet the other continues his 
Style, Title, and Claim thereto, and afterwards re- obtains the full Poſ. 
ſeſhon thereof; a en aa the Death of the rightful Heir, during that 
Interval, is a Compaſhog bf the King's Death within this Act; for he 
continued a King ſtill, ua in Poſſeſſion of his Kingdom; which wa 
the Caſe of E. 4. in that ſmall Interval wherein H. 6. re- obtained the 
1 z and the Caſe of E. 5. notwithſtanding the Uſurpation of his Uncle 
Keling 14, It was 81 the Judges, in the Caſe of Sir H. {a) Yan, tha 
© 9 20 King Car. 2. was King de ſado as well as de Jure, from his Father's 
( 5 M.. To. Death; and that therefore all thoſe who ated * and kept him out 
tice Poſter of Poſſeſſion, in Obedience to the C Powers then in Being, were Traitors, 
ſays, that the | g 
Rule laid down by the Court in this Caſe, involved in the Guilt of Treaſon, every Man in the 
Kingdom who had acted in a public Station under a Government poſſeſſed ia Fa# for 12 Years to · 
gether of Sovereign Power; and that Ld. Ch. J. Hale, when of high Rank at the Bar, took the 
Engagement Jo be tive and faithful to the Commonwealth of England, without a King or Hu 
of Lords.” This in the Senſe of thoſe who "__— it, was plainly an Engagement for aboliſhing kin 
Government, at leaſt for ſupporting the Abolition of it; and with regard to thoſe who took it, it 
might, upon the Principles of Sir H. /ane's Caie, have been eaſily improved into an overt AR of 
Treaſon againſt King Charles the Second. Foſt. Rep. 402. (6) That no Perſon was in Poſlefſion 
of any Sovereign Power known to our Laws. Hawk. P. C. 36, Fs 


By the 1 Mar, flat. 3. cap. 1. ſe. 3. © The kingly Office of this 
« Realm, and all Prerogative, Royal Power, Authorities, and Juriſdiction 
(c) The *© thereunto annexed, being inveſted in {c) either Male or Female, ar 
Queen Re- © as abſolutely inveſted in the one as the other.” 8 
ent, a5 : . 
_ Q. Mary and Q Elizabeth, is a King within the 25 E. 3. ſtat. 5.c. 2. Hal. Hiſt. P. C. 101. 
but a titular King, as the Huſband of a Queen Regnant, is not. 3 Inſt. 8. Hawk. P. C. 36. 


By the 1 V. & M. flat. 2. cap. 2. ſet, g. * Every Perſon that ſhall be 
« reconciled to, or hold Communion with, the See or Church of Rome; 
« or ſhall profeſs the Popiſh Religion; or ſhall a Papiſt ; ſhall be 
incapable to inherit or enjoy the Crown of this Realm * Ireland; and 
„Page 153 “ in ſuch Caſe the People ſhall be abſolved of their“ Allegiance, and 
4 the Crown ſhall deſcend to ſuch Perſons, being Proteſtants, as ſhowd 
60 r inherited the ſame, in caſe the Perſon ſo reconciled, c. were 
66 3 | 2855 6 j * 
And by Se. 10. ( Every King and Queen, who ſhall come to and 
i ſucceed in the Imperial Crown of this Kingdom, ſhall, on the firſt Day 
« of the Meeting of the firſt Parliament, next after his or her coming to 
*« the Crown, ſitting in the Throne of the Houſe of Peers, in the Preſence 
of the Lords and Commons, or at his or her Coronation, before ſuch 
© ap Perſon as ſhall adminiſter the Coronation Oath, at the Time of taking 
« the ſaid Oath, (which ſhall firſt happen) make ſubſcribe, and 
«the Declaration mentioned in the Statute 30 Car. 2. flat. 2. for 


6 1 


ther Houſe of Parliament. = e $7 ara 
de King, as King, cannot hea Minor; ſo that Grants, Leaſes, c. Dyer 209. 
de by him, though under Age, bind preſently, and cannot be avoided ., wg 
him, either durin . 


bis Minority, or when he comes of Age; for Caſe of = | 
politic Rules of Government have thought it neceſſary, that he Dutchy of 
o is to govern and manage the whole Kingdom, fhould never be Lancafer. 


: ſidered as 2 Minor incapable of governing himſelf and his eee 3 

it : fe ge e eee e 

5 5 fermion SR _ 

bt the King's Prerogative as univerſal Dc- 

a cupant : And herein, | 

be | 15 EF 1 | 

” | That he is univerſal Occupant, and intitled to all dereli& - 

x TION a: | 

| HE King by our Law is univerſal Occupant, and all Property is pre- Co. Lit. «. | 

an ſumed to have been originally in the Crown; and that he partitioned DYC She... 

T's tt in large Diſtricts to the great Men who had deſerved well of him in Seld: 1 

Out Wars, and were able to adviſe him in Time of Peace. Hence it is C/ 223. 

Is, that the King hath the dire& Dominion ; and that all Lands are 

5 len mediately or immediately from the Crown. 5 | i Al Fiction 
of Law, 


ed by the Conſtitut ion to anſwer the Ends of Government, but for the good of the Pe 
neat Otieft of the Law and Conſtitution of this Country. — The Right of the People of 
ad to their Property does not depend upon nor was in Fact derived from any Royal Grant. 
Reception of the Feudal Policy, in this Nation, exactly anſwers the Definition of a Fiction; 
is ſome Suppoſition in Law, for a good Reaſon, againſt the real Truth of a Fact, in a Mat. 
ible to have been actually performed, according to that Suppoſition. Conſe on Law of Fur - 


rr 


== 


ence it is, that if the Sea leaves any Shore by a ſudden falling off of Dyer 326, 
Water, ſuch derelict Lands belong to the King; but if a Man s, Lands Rol. Abr. 
* be the Sea, are increaſed by inſenſible Degrees, they belong to the "ITY 
joining, 
d if a River, ſo far as there is a Flux of the Sea, leaves its Channel, 2 Rol. Abr. 
longs to the King; for the Engliſh Sea and Channels belong to the 70. 
| his ab hath a Property in the Soil, having never diſtributed them 
d his dubjects, NPE | 
it if a River, in which there is no Tide, ſhould leave its Bed, it be- 2 Rol. Abr: 
to the Owners on both Sides; for they have in that Caſe the Pro- 170. 
of the Soil ; this being no original Part or Appendix to the Sea, but 
duted out as other Lands. | — 
Land be drowned, and ſo continue for divers Years ; if it be after 8 Co. Sir 
ed, every Owner ſhall have his Intereſt again, if it can be known by Francis Bar- 
0 undaries, 3 oa \ 255 rington's | 
is ſaid that there is a Cuſtom in Lincolnſbire, that the Lords of Ma- Cale. 
Ihall hare derelict Lands; and that ſuch is a reaſonable Cuſtom ; for FOOT INE 
waſh. away the Lands of the Subject, he can have no Recom- | 
unleſs he ſh ould be intitled to what he regains from the Sea. 
Information by Engh/b Bill in the Exchequer Chamber for one hun- Page 154 
ces of derelict Lands in Lincoly/bire; the Caſe was this: K. Fa. $53 Lov. 270. 
| 7 25 2 Mod. 1 
" Raym, 24t- 8. C. Attorney Geral v. Sir Edward Farmte*. 
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PR EB K.0-46! A TOLEVERS 
granted to J. S. the Manor of Holbeck, with the Appurtenances, by «, 
preſs Words; and in the Letters Patent there was the following Claus) iPor0: 

| Nec non totum illud fundum et ſolum et terras ſuas contigue adjacer' to the enul 
Premiſſes, que ſunt aqud cooperta, vel que in poflerum de agua poſſint n. 
©  cuperari, c. non obſlante non nominando valorem, qualitatem five Quantity 
tem, Sc. and theſe hundred Acres being afterwards improved and n. ave 2 

covered from the Sea, the Queſtion-was, Whether they paſſed to the Þ, WW 
tentee; and tho? it was urged in his Behalf, that theſe Words were aii 
neral as they well could be; that the King was intitled to the Soil ofth t, 1 
| Sea, not as a Matter of Prerogative only, but as an Intereſt which he nix WP*) * 
grant; that in ſome Caſes the King may grant a Poſlibility ; that th 
Non Obftante was ſo particular in this Caſe, as if intended to cure all De 
fects; and that the King's Grants ought to be conſtrued liberally, as mo 
for his Honour: Yet it being urged on the other Side, that theſe Works | 
| were too general; that though they might be intended to paſs ſome ſnal 
Parcels or Lines of Land which may become derelict, yet not ſo as y 
paſs any great rafts of Land; and that, by the Conſtruction contended pay, 
for, all the Lands between that and Denmart might paſs ; and admittin 
the King might grant Part of his Seas, yet that muſt be by expreſs Nane; 
It was held by Montague Ch. B. with the Advice of Rainsford and North 
Ch Juftices, that the Patent, as to theſe hundred Acres which besamt 

_ derelict, was void. | | 


Of his Prerogative in Eſcheats. 


Co. Lit. 13, An Eſcheat may be either per dgſectum ſanguinis, or per (a) delifun t. 
x oy 212, fntic; but it is ſaid, that in Caſe of an Attainder of Felony, the Ef 
| (a) That if Cheat to the Lord is pro defefu tenentis; and the not deſcending, the 
thy Party be Conſequence of the Corruption of tie Blood; but in Caſe of Treaſon, the 


pardoned Lands come to the Crown as an immediate Forfeiture, and not as 1 4 
there can be Eſcheat | 1 IF 
no anuj 0 Y | 7 | do | 
Owen 87. n : | ; . 5 L 

. If the King's Tenant dies without Heir, the Lands ſhall eſcheat ad * 


Keilw. 254. revert again to the Crown ; but the Lands holden of any C0 other Lon 
2 Rol. Rep, ſhall for Want of the Heirs of the Fenant, eſcheat to the Lord. 


25 1. 5 . ; 
4 lnſt, 224. (0) That the Lord by Eſcheat is in the Ten, and cannot vouch, 1 Co. 1+ le 


2 Inſt.64. If Lands held of the King as of an Honour come to him by a comma 
Eſcheat, as the Tenants dying without Heir, or committing Felony 
theſe Lands are Part of the A otherwiſe if forfeited for Treaſon, 
for then it comes to the King by reaſon of his Perſon and Crown; ul 
2 90 grants them over, Cc. the Patentee ſhall hold of the King u 

hief. | | | 

Cro. Elin. It was found by ſpecial Verdict, that the Prior of Merton was ſeiſal 

129. " of a Houſe in Southwark, held of the Archbiſhop of Canterbury, is d 

Sa, bis Borough of Southwark ; and 30 Hen. 8. ſurrenders it to the Kin} 

' Moor 257, Who granted the ſaid Meſſuage and divers other Lands in Lond, 
Co. Lit. 109, Middleſex and Eſſex, to J. S. and his Heirs, to hold of him i l. 
111. zero Burgagio, by Fealty, for all Services and Demands, and not # 
< Capite; that afterwards Q. Mar. granted the Manor and Borough o 
Southwark to the Mayor and Commonalty of London; and the Tena 

ol the ſaid Meſſuage died without Iſſue; and the Queſtion was, ube 
ther Q Eliz. or the Patentees of the Borough ſhould have the Eſcheti 
page 35 and adjudged for the Queen; for the ert Patentee of the Mf 


= 


FREE HOOATESA VE : 
14+ of the Queen in Socage in Capite, as of a Seignory in groſs; and 
ah” in Stn Butgagio are merely void; for the Land out of the 
Jorough cannot be held in libero Burgagio ; and there ſhall not be ſeveral | 
-nures ; for one Tenure was reſerved by the King for all; and therefore ' 


fn { Neceſſity it ſhall be a Tenure in Socage of the King. 5 2 an ol 
we Upon an Attainder of High Treaſon, the King by his Prerogative ſhall Co. Lit. 8, | 
my ue all the Lands of Inheritance whereof the Offender was ſeiſed in his 3 Inſt. 19. 


m Right; and alſo all Rights of (a) Entry to Lands in the Hands of a () But a 
\ſoifor or other Wrong-Doer ; tho? ſuch Lands are holden of another 


a. in Caſe of Petit Treaſon and Felony, they yo the Lord of whom conſifts only 
= ey are holden ; for the Blood being corrupted ſo that no Perſon can re- in Prieity, 
2 by eſent him, it is the ſame as if he had died without Heir; and conſe- cannot els 
il D. dy the Lord is in by Eſcheat. 1 þo | T7 cheat. z Co. 
* But the Lord cannot enter into the Lands holden of him upon an Ef. Stamf. P. C. 


eat for Petit Treaſon or Felony, without a ſpecial Grant; till it ap- 91 
ars by due Proceſs, that the King hath had his Prerogative of the Year, 


as i) Jay, and Waſte. : | : 
2 {f one attainted of Felony commits Treaſon afterwards, and is thereof; Inſt. 213. 
* tainted, as he may be, becauſe the Offence is of a higher Nature than 5 


elony; yet this ſhall not diveſt the Right of Eſcheat, which by the 
clony was lawfully veſted in the Lord, contrary to the Opinion of 
ford; for the Act of the Party ſhall not diveſt the lawful Eſcheat of 
e Lord. | EF 


ck, Warren, Corrody, or other Inheritance not holden, is attainted 
Felony, the King ſhall have the Profits of them during his Life; 
t after his Death they cannot deſcend, becauſe his Blood is corrupted ; 
jr eſcheat, becauſe not holden ; but periſh and are extinct by Act in 
al. 8 0 
If a Man grant an Advowſon in Groſs to another in Fee, and the Gran- Rol. Abr. 
die without Heir, it ſeems that this ſhall reyert to the Grantor, not bn 15. | 
Ing held of any Man; for *tis a Thing that cannot vaniſh, but ought to ES . x; 
in ſome Perſon ; but in that Caſe, if the Grantor cannot have it, the - : 
Ing ſhall have it as Supreme Patron; and for that Reaſon ought to pre- 

u where none hath Right. | N 8 
If a Viſſeiſor makes a Feoffment, or dies ſeiſed; and after the Diſ. Co. Lit. 268, 
lee dies without Heir, there ſhall be no Eſcheat, becauſe the Lord hath Þ- : 
enant by Title. | = o 
Though the Lord hath not been ſeiſed of his Services within the Time 4 Co. 11. 


\ 


Ten Limitation, yet if the Tenant dies without Heir, the Land ſhall eſ- 

Tread ; for at the Time of the Eſcheat the Seignory remained, though 

n; ol iP" or the Services was wanting. | 5 

King i If n Infant or Non compos in Perſon make a Feoffment, and after die Pn, 
bout Heir, (4) the Land ſhall not eſcheat; otherwiſe if made by Let- (3) Dyer — 

is ſeiſed of Attorney, for then the Feoffment is void. N +7 hes; 

6c oy tath a Tenant by Title;=—lf J. S. conveys Lands to Truſtees and their Heirs, to = Uk 


lmſelf for Life, Remainder to his firſt and every other Son, e. Remainder to his own right 


Lando and Ceſtui gue Truft dies without Heirs, e, Whether the Lands ſhall eſcheat or remain 
m in [tr © Ts the e a 8 1 it er, _ Years in Chan- 
Ak of Burgeſ; and Wheat, that the Truſtee the proper Heir appeared, 
er F ﬀ Crown hath in E mne, its Tenant.] | . - 5 Fr | 
_ de who hath Title to a Wait of Eſcheat accepts Homage or Fealty Co. LR. 268. 
wo ide Tenant, this will bar him; otherwiſe if he accepts Rent of the Te 
7 


'; for that may be done by a Bailiff, 1 


Right of Ac- 


If one ſeiſed in Fee of à Fair, Market, Common, Rent - Charge or 3 inſt. r. 
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Co.1.it.268. ' If there be Lord and Tenant, and the Tenant is diſſeifed, and 4 
| Diſſeiſee dies without Heir; and after the Lord accepts the Rent fon 
the Diſſeiſor, this is no Bar to him; otherwiſe if he avows upon the bi 
ne eb bee | NE pe as 

Page 55 But if, after Title of Eſcheat accrued, the Diſſeiſſor makes 2 Fug 
co. Lu. 268. ment or dies ſeiſed, the Acceptance of the Rent from the Feoffee or He; 
will be a Bar. d i = tas þ 
2 Inſt. 145. If one leaſe a Manor for Life or Years, and a Tenancy eſcheats (a tl 
te) Alter the helongs to the Manor held in Farm; and for which the Leer ſhall hand 
gps e General Writ, and ſuppoſe a Leaſe by him made of the Lands eſchend 


Tenant for e S- | 
Life, the and maintain it by the Special Matter. | 
I. eſſor may | . 7 „ i 55 WH Th 
have a Writ of Eſcheat, and the Words of the Writ are true, viz, that the Tenant that died, 4, 
held the Lands of him, Keilw. 114. a,——The T< nancy comes in Licu of Seignory, Co. 122, 


Por the better taking Care of the King's Eſcheats there is an anciet 
| 2 Officer named 5 by the Lord Treaſurer, and called ſo becauſe his 0 
( 42.3 6. 8 fice is properly to (c) look to Eſcheats, Wardſhips, and other Caſualig 
to de choſen belonging to the Crown. if. „ 
bythe Chan- | Y | 1 
cellor, Nc. as Sheriffs; by 12 E. 4. c. 9. muſt have a Freehold in the ſame County worth 20. % 
Ann, By the 1 H. 8. c. 8. muſt have 40 Marks yearly—by the Statute 14 E. z. ſt. 1, c. . due 
ſhall be as many Eſcheators as when King Edward came to the Crown, viz. one in every County. 
But anciently there were but two, one on this Side Trent, and the other beyond Trent, but they la 
Sub-eſcheators. Co. Lit. 13. b. (c) To inquire of caſual Profits, and ſeize them into the Kuy 
Hands, that they may be anſwered to him. Co. Lit. 92. b. 8 : 


” 


Vern. 357. If the Inheritance of Lands eſcheat to the King, although he is i 
21. Gen. v. the Poſt, yet he ſhall have a Term that was limited to attend the 
Thruxton. Kevin | Ks | 


4, 3. Of his Prerogative in Seas and Navigable Rivers. | 


Seld. Mar. It is univerſally agreed, that the King hath the Sovereign Domini 
Cl. 28, Hs. in all Seas and great Rivers; which is plain from Selden's Account of tk 
pry 7 ancient Saxons who dealt very ſucceſsfully in all naval Affaim, 
pero þ * 2 e the Territories of the Enghſh Seas and Rivers always reſided 
70 Co. 14x, the King. 12 | | 
Nee 47 And as the King hath a Prerogtive in the Seas, ſo hath he likevi 
2Rol. Abr. Right to the Fiſhery and to the Soil; ſo that if a River as far as theres 
170. Flux of the Sea leaves its Channel, it belongs to the King. 
Hence the Admiralty Court, which is a Court for all Maritime Cut 
2 75 or Matters ariſing upon the High Sea, is deemed the King's Court; 
For ths its Juriſdiction derived from him who protects his Subjects from Pirat 
Court and and provides for the Security of Trade and Navigation. 
its Juriſdic- | | 
W of Admiralty. 


ro Co. 141. From the King's Dominion over the Seas it was holden, that the M 
4 M. ile as Protector and Guardian of the Seas might, before any Statute made 
Te Commiſhons of Sewers, provide againſt Inundations by Lands, Banks, 2 
| and that he had a Prerogative herein as well as in defending his Su 
AE from Pirates, Oe. i . N GEE 5 : : ; 
$E.4.18,rg. But notwithſtanding the King's Prerogative in Seas and Nang 
Bro. Cas Rivers, yet it hath been always held, that a Subje& may fiſh in the 80 
8 which being a Matter of Common Right, and the Means of Lirellos 
Moðod. . and for the Good of the Commonwealth, cannot be reſtrained by Cr 
„ 


3 


PREROGATLIV K. 


Alſo it is held, that every Subject of Common Right may fiſh with 
auful Nets, Ic. in a Navigable River as well as in the Sea; and the Lr. 75 
King's Grant cannot bar them thereof; but the Cob only has a Right yy, 


| 2 Fiſh; and that the King only may grant. | Salk. how. 
8. C. 
and 8. P. per Holt Oh. Jon a Claim of Selam kee in th River Bu by Gran from he Crown, 


4. Of his Prerogative i in Swans and Royal Fiſhes. *Pagerg7 

Tue Kin as 2 Perpetual Sign and Acknowledgment of his Dominion 
of the Sear hath eee reſerved to Hm under the Denomi- 0 1 . 
nation of Royal Creatures, as Swans, Seurgeons, and Whales; all * 

are the Natives of Seas and Rivers. | 
But a Subject may have a Pro in Swans three PERL of Ways : 

Firſt, by the Acquiſition of tame Swans; viz. by buying of tame 5 Co. 16. b. 
Swans, or by Grant of the King of wild Swans, and taming of them; 

and then the Subject ſhall have wh Property in them vhereſoever they 

are, as of any other tame Animal. 

If the Cock Swans of one Man get into the Hen Swans of another, by 7 Co. _ 1 
the Cuſtom of England this brood ſhall be divided; and it ſhall not follow 
the Female, according to the common Right of Acceſſion ; and this i is 
founded on a N - Obſervation on the Moderation of this Sort of 
Creatures, that they will not couple with more than one; and fo if they 
were to be ſeparated they could never be propagated. 

A Cuſtom that the Owner of Swans ſhould have two Cygnets, and the 7b. 15. 4. 
Owner of the Manor the Reſt, has been held good. 

Swans that are not the King's may be Strays in a Manor as well as any 7 Co. 17. 4. 
other Creatures; and a Man may preſcribe to have Swanning for them in / 
another Manor. 

Secondly, the Property of wild Swans may is 1 in the Subject by 48 7 Co. 17. a. 
of Swan-Mark from che King; for, in this Caſe, all the Swans marked | 
with ſuch Mark ſhall be the Subjects whereſoever they fly. 

A Swan-Mark may be granted over as well as the Privilege of a Park 7 Co. a 
or Warren. | 
« By the 22 E. 4. cap. 6. © No Perſon, other than the Son of the 
« King, ſhall have any Mark or Game of Swans, except he have Lands 
« of Freehold to the yearly value of five Marks; and if any Perſon, 

„not having Lands to the ſaid yearly. Value, ſhall have any ſuch 

Mark or Si it ſhall be lawful to any of the King's Subjects, 

« having Lands to the ſaid Value, to ſeize the Swans as forfeit ; whereof 

> King ſhall have the one Half, and he that ſhall ſeiſe, the - 
other.” 

Thirdly, Swans may be the sahen ratione Privilgs as if the King 7 Co. 17. 
to the Subject the Game of wild Swan in ſuch a River; but in 
uch Caſe, the Subject cannot bring an Action of Treſpaſs, Quare Cygnor 
ſoz hid nidiſcus or gignent' cepit ; for a Man cannot call that his on, 

— he hath only during particular e and FelleGon i in a certain 
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If a Man take away Swans marked or pinioned, or thoſe which are Howk. p. C. 
unmarked, if they be er in a Pond or pri vate River, it is Felony. | 

The King ſhal ſhall have Wreck of the Sea, Whales, and Great Sturgeons Molloy 291 
taken in the dea and elſewhere throughout the nn Realtn 3 except in. 
aces privileged by 1 hs my 
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' Pageiss 5. Of his Prerogative in Beacons and Light-Houſes. 


4 Inſt. 148. Tt is clearly agreed, that the King only has a Prerogative in (a) Bes. 
i2 Co, 13. cons and Light-Houſes; and that he may ere& any ſuch, and in ſuch 
8 90. Places as will be moſt convenient for the Safety and Preſervation of 
1 ++ Ships, Mariners, and Navigation; alſo it ſeems to be the better 


Inſt . oa a 
£2) Bofore nion, that this being for the public Utility, and one of the Prerog. 


the Reign of tives that he is intruſted with for the Safety of the whole Realm, he may 


E. 3. _ erect ſuch Beacon, c. as well in the Soil or Ground of a Subject 2 
Stacks of in that of the Crown; and that he may do this without the ubje) 
Wood fet Conſent. | | 5 A SM Wa Fs 1 

upon high 


Places, Which were fired wlien the Enemy was deſcried; but in his Reign, Pitch-Boxes were in. 


lead of theſe Stacks of Wood ſet up; and this is properly a Beacon. 4 Init. 148. 


vid. the au- Alſo it is clear, that the Subject hath not any Power to erect any 


thoritiesſ#- ſuch Beacon, c. without the King's Licence and Authority for that | 


þ:a, and Purpoſe. 
nn TNT tbe # ( 
ec Aſſiſtants of the 'Trinity-Houſe of Deptford-Strond, ſhall and may lay. 
« fully from Time to Time at their Will and Pleaſure, and at their 
* Coſts, make, erect and ſet up ſuch and ſo many Beacons, Marks, and 
& (4 Signs for the Sea, in the Sea-Shores and Upland near the Sea 


8 « Coaſts or Forelands of the Sea only, for Sea-Marks, as to them ſhall 


Ch. Juſtices, ©* ſeem meet; whereby the Dangers may be avoided, and the Ships the 


Att.andSol. oc better come to their Ports; and all ſuch Beacons, Marks, and Signs ſo 
Sen. that « by them to be erected, ſhall be continued, renewed, and maintained 


bender 4 from Time to Time at the Coſts and Charges of the ſaid Maſter, 


well tio © Wardens and Aſliſtants,” _ | : 
Light- 5 3 | | | 3 
Houſes in the Night, as to Beacons, &e, by the Day. 4 Inſt. 149. in Marg, 


- * 


Fide Tile And although by the Common Law none but the King could erect 


Court of Ad Beacons, Light-Houſes and Sea-Marks, yet of later Times, by Letters 


miraly. Patent granted to the Lord High Admiral, he hath Power to ered 
Beacons, Sea-Marks and Signs for the Sea; which Power is now veſted 
in the Lords of the Admiralty” | 


Sid. x58. And therefore a Suit for the Profits of the Beaconage of a Rock in the 
in Cornwal, may be in the Court of Admiralty ; for as the 


Crefi'v. Sea near 
Liggs. Profits of the Beacons belong to the Admiral, ſo the Suit for them ought 
to be in his Court; though the Rock be the Freehold of another, and Part 

of his Inheritance. „ „„ 
Raym. 448. It hath been reſolved, that an Order or Decree for raiſing a Tax for 
e ee of repairing a Beacon, without ſetting forth, that it was in Decay or out of 
— Repair, is good, in that it would be dangerous to wait 'till it became in 
Decay: the Conſequence of which would be, that there would be no 
Beacon in the mean Time and during the Reparation ; beſides that it cat- 
not be preſumed that the Parties who contribute to the Tax will tax them- 
ſelves unneceſſarily. - 1 


6. Of his Prerogatire in Wreck. 


Gro. r. By the Common Law che King hath an undoubted Right to 
Balli 117, Wrecks; and his Prerogative herein is founded on the Dominion be 


Ting. 6. bas over the Seas; and being Sovereign thereof, aud —_— 


Molloy 237s 
Moor 224. 


— 


— mA (= PA 2 „ — „ 
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Ships and Mariners, he is igtitled to the derelict Goods of the Mer- Page 159 
chant ; which is the more reaſonable, as it is a Means of preventing the _ 
barbarous Cuſtom of deſtroying Perſons who in Shipwrecks approach the 


Shore, by removing the Temptations to Inhumanity. 

There are four Sorts of ſhipwrecked Goods, Fletſham, Fetſham, Ligam, 
and Wreck. 5 9 . 3 | 
 Flotſham, is when the Ship is. fplit, and the Goods float upon the Wa- 
ter between High and Low Water Marx. $0 
Ferſbam, is when the Ship is in Danger to be drowned, and for ſaying 
the Ship the Goods are caſt into the Sea. . „ 

Ligum, Lagan or Ligan, is when the Heavy Goods are caſt into the 
dea with a Buoy, that the Mariners may know where to retake them. 

Wreck, is where Goods ſhipwrecked are caſt upon the Land. 

The Floiſham, Jetſham and Ligan, do in Shipwrecks belong to the 5 Co. 106. 
King as well as the Wreck; for when the Mariners are caſt away, there 
is the ſame Reaſon that the Prerogative ſhould take Place in theſe Goods 
as in the Wreck. 


# 


But though the King hath a Prerogative herein, yet Wreck may be in 5 Co. 107. 


a Subject by Grant or Preſcription ; but if the Subject preſcribes in 
Wreck alone, he ſhall not have Flotſham, Tet/ham or Ligan ; for the King's 
Grant ſhall not be taken to be more extenſive than the natural Import of 
the Words will bear. | . | 
Goods are ſaid to be wreckt at Common Law when there are no Marks 2 ſnſt. 169. 
or Signs of their Property whereby to prove an Owner ; which anciently, | 
and before the Methods of Trading were well known, was very diffi- 
cult to do; unleſs ſome living Animal eſcaped to the Shore, whereby N 
they might take the Tokens of a Property. Hence ancient Authors Brack. lib. 3. 
define it to be no Wreck if a Dog or a Cat eſcape alive; or if certain al ae. 
Signs were placed on the Goods whereby they might be known. And 
becauſe this Prerogative of Wreck was abuſed, to the. Prejudice of the 
Merchant, the Statute Weſtm. 3. Ed. 1. cap. 4. has provided, that if a 
Dog or Cat eſcape alive (which in theſe Caſes they took to be the moſt 
certain Proofs of Property) that then the Sheriff, Coroner, or Lord of the 
Ile might claim them; and if the Owner came and made his Claim with- 
in a Year and Day, he ſhould have his Goods, otherwiſe. they remained 
to the King. 8 | 8 
Ihe Inſtance of a Dog or Cat are only for Examples; for if any liv- 2 Inſt. 167. 
ing Thing eſcapes, the Claim may be made. | | | | : 
If the Mariners are purſued by Enemies, and come aſhore and leave 2 Inſt. 167. 
the empty floating Ship, which comes to Land without any Perſon; yet Molloy 239. 
luall they claim the Ship when it comes on Shore. | 
The Year and the Day mentioned in the Statute, ſhall be from the 2 Inſt. 168 
Time of the Seiſure; for from the Time of Seiſure there is a Noto- 
nety, in order for the Party to make his Claim | 
But the Property is in the King or the Lord of the Manor, againſt 5 Co. 107. 
all but the right Owner, from the Time that the Goods touch Land, 
eren before Seiſure; for the King's Intereſt herein is different from 
that of another Occupant, who only acquires a Right by the Seiſure ; 
for 8 is intruſted with this Prerogative in order to prevent any other 
ccupant 8 | i | 
| If the Owner dies within the Year and the Day, his Executors or 2 luſt. 168. 
dminiſtrators may make Claim thereto; becauſe it is not limited by 
tac Statute to the Owner at the Time of the Wreck. 85 
„This Law extends not only to Wreck but to Flotſham, Fetſham, and Page 160 
Ligam ; but the Wreck muſt be claimed by Action at (a) Common Law. 5 On _ 
; 2 Inſt. 167, 
ö a a expres Words of the Statute 15 R. 2. e. 7, the Admiralty cannot take Cognizance of 
N. the 
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PEER O A TE 
the Flotſham, Ec. by Suit in the Admiralty ; becauſe the Wreck is onthe 
| Land, the Flotſham, Cc. in the Seas. EY 5 = 
5 Co. 108. If the Suit be commenced before the Year and the Day, it ſufficeth, 
| tho the Verdict be not given; for the Delay of the Law muſt do no Man 
an Injury. „ 
2 Inſt. 168. If Wreck be embezzled both from the King and the Owner, this may 
be inquired into on a Commiſſion of Oyer and Terminer, and the Party 
fined. „ ED 
2 Inſt. 168. If a Lord of the Manor takes the King's Goods as Wreck, the Ring 
may claim them after the Year and the Day; becauſe the King being 
8 employed in the Buſineſs of the Publick, cannot be bound to a 


* 


ime. TIES | Cs 
If Goods wreckt be Bona Peritura, the King or Lord may fell them 
before the Year and the Day be paſt ; for the Statute ſhall not be under. 
ſtood to reſtrain them to keep theſe Things that of their own Nature can, 
not be kept. i 1 „„ 155 | | 
5 Co. 10. If Wreck be granted to the Lord of the Manor, and he take Floſban 
18.Sir Hen- and Wreck, and the Jury find this whole Matter, and aſſeſs intire Dame. 
3 ges, Judgment ſhall be given againſt the Plaintiff; for the Court will not 
Sele. give their Judgment, when for Part of the Matter claimed the Plaintif 
| hath no Title; and it being Matter of Fact, the Court cannot àpportion 
the Damages. Ws | | „ 
Vaugh. 164. Tunnage is granted to the King for all Goods imported into the Realm 
to 1724. as Merchandiſe, by any Merchant whatſoever ; certain Goods are wreckt, 
| and the Queſtion was, whether they ſhall pay this Duty? And reſolved 
by Yaughan, that they ſhould not. 1/, Becauſe they could not be faid 
to be imported: for Importation is the Bringing in of Goods by ar- 
tificial Means, as by Ships, &c. with Deliberation, in order for ſome 
Uſe ; therefore theſe Goods caſually caſt up cannot be ſaid to be import- 
ed. 2dly, They cannot be ſaid to be imported for Merchandiſe, for they 
are now as Goods deſtined for Sale ; but they may be reſerved to the Pro- 
| prietor. gdly, They are not brought in by any Merchant, for they are 
preſumed to be deſerted and derelict, and from thence the Property 
changed; and the King having a Property in the Whole, it is to no Pur- 
| pole to give him a Part. | | a | 
6 Mod. 149. Originally all Wrecks were in the Crown, and the King has a Right to 
Per Cur. a Way over any Man's Ground for his Wreck; and the ſame Privilege 
+DireQions goes to the Grantee thereof + | | 
for preſerv- | „ 
ing Ships in Diſtre's, 22 Ann, ſt. 2 c. 18. 26 Geo. 2. c. 19. 7 6.—<S:t-age to be paid, 12 Ann. 
ſt. 2. c. 18. ſ. 2. vide thoſe Statuies, | „„ . 
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7. Of the King's Prerogative in relation to Coins and Mines, ; 


Dav. 19. It is clearly agreed, that by the Common Law the King hath a Pre- 
Fg Abr. rogative in, and is intitled to, all Royal Mines of Gold and Silver and 
11g. Treaſures of Gold and Silver hid in the Earth; and that he is in- 
Co. 146. truſted with the a) Coinage and making Money current; and that he 
alone can bring the Mines and Treaſures of any conquered Country 

into Uſe, by coining them out into his Money; and this Prerogative is 

lodged in the King as he adminiſters Juſtice to all; and therefore the 
*Paget61 * Power and Regulation of that which is the (5) common Standard and 


{ : LANE 5 Meaſure of all Bartering and Commerce is committed to his Care. 
ria "HP f 
of Money, | | | | x 
and the eivinz it its denominated Value, is juſtly reckoned inter vs ys pen and in England it 16 
one ſpecial Part of the King's Prerogative, Hal. Hiſt, P. C. 188. (6) Money is the common _ 


{ 4 


Alſo this Prerogative is given to the King as a neceſſary Conſequence 
of the Power of War ard Peace; for there can be ho Wars made without 


Plow. 313. 
—ftrequent- 


the Expence and Conſumption of Treaſure. bs felt ck. 


Sine vs of 


War. Co. Lit. 90. b. 11 Co. 91. 2 Rol. Rep. 298. 


* 


Beſides it was thought, that if any other Perſons had the Power of Plow. 310. 


Mines of Gold and Silver, they might by theſe immenſe Treaſures grow 
too formidable, and wreſt that Authority from the King which was depo- 
ſited in his Hands only. 25 , 


The Uſe and Neceſſity of Money aroſe from the Nature of Trade” Cotton 4. 
but more eſpecially from this, that the ſeveral Proviſions of Life are Loet Coin. 


in their own Nature periſhable, and not to be laid up in Specie ; this 
made it neceffary that ſome Things ſhould be fixed on to paſs as Tick- 
ets of Credit in Exchange for thoſe Commodities ; hence the Thing 
apreed on muſt have theſe Qualities ; 1½, It muſt be durable, becauſe 
otherwiſe it would not be more eaſily laid up than the Proviſions them- 
ſelves; 2dly, It muſt be ſcarce, that a little of it might ſerve to be 
carried from Place to Place in order to ſupply Men's ſeveral Oeca- 
ſons; and upon theſe two Accounts Gold and Silver were pitched 
on as the two Metals moſt ſcarce and moft durable, and therefore 
beſt able to anſwer both the Purpoſes. If therefore Gold and Silver be 
taken up as the Meaſures of all other Things, it follows, that the Com- 
pariſon of their Value Will ſtand thus; when the Labour ſpent in digging, 
refining, and importing an Ounce of Silver, is equal to the Labour in 
ſowing, reaping, and treſhing of a Buſhel of Corn, then is an Ounce of 
Silver equal to a Buſhel of Corn; the Induſtry in the acquiring is equal, 
and 1 9 Mens Property in them is the ſame, that is, their Values 
are equal; for if the Corn be more plenty than the Silver, then a Buſhel 
anda half of Corn will poſſibly be worth an Ounce of Silver; if on the 
other Hand, the Silver be more plenty than the Corn, then poſlibly an. 
Ounce and a half of Silver will amount to no more than a Buſhel of Corn; 
and what is done by coining of Silver is no more than aſcertaining the 


Value of ſeveral Pieces in order for Commerce ; as that the Crown ſhall 


contain an Ounce and the like, that the People may not be compelled to 
uſe their Scale and Touchſtone on every Bargain. | 1 5 


The Policy in relation to the Coin is, that the Value remains unal- Zed of Coin. 


terable ; for the Standard cannot be varied without manifeſt Injuſtice ; 
as ſuppoſe a Man contracts for ten Crowns, which is equal to ten 
Ounces of Silver, that ſuppoſe equal to ten Buſhels of Corn, and before 
Payment the publick Standard ſhould alter; for Inſtance, that the 
Crown were leſſened to half an Ounce, and yet we ſuppoſe that the In- 
duſtry in the Acquirement is the ſame in relation to the Ounce of Silver 
and the Buſhel of Corn; it then follows that the ten Crowns paid in pub- 


lick Money will be equal to but five Buſhels of Corn, and conſequently 


the Man by the publick AR will loſe half the Value in which he had a 


Vroperty, by the Contract: So in Caſes of foreign “ Trade where the # 
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N 2 Meaſure 


cc — 


ture of all Commerce almoſt through the World: it conſiſts principally of three Parts; x. The 
Materials whereof it is made; 2. Ihe Denomination or extrinſic Value; F The Impreſſion or 

entials to the Legiti- 
mation of Coin; 1. Weight; 2. Finenets; 3. Impreſſion; 4. Denomination ; 5. Authority of the 
Prince ; 6. Proclamation. Davis 19. in the Caſe of mixed Money——which laſt, vis, the Pro 
elamation is not always neceſlary to the Legitimation, ſays my . Ch. J. Hole; for the Cur- 
rency of Money is a Queſtion of Fact, and way be proved by the Officers of the Mint or their 
Indentore, on an Indictment for Clipping and Counterfeiting the King's Coin, Hal. Hiſt, P. C. 


Stomp. Hal. Hiſt. P. C. x38 ——Sir J-bn Davis mentions fix Things as E 


199. 2 Salk. 446. 8. P. 
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K. EI N & G,A\Ty ly Vyl * 
Meaſure of Commerce is the intrinſic Value of the Silver or Gold, there 
can be no Variation of ſuch Meaſure withoyt Idjuſticmee. 
2 Iaſt. 5% % And indeed the keeping to the Common Standard is of that Impor. 


© tance, that my Lord Coke ſeems to be of Opinion, that the Alteration of 
„Money in Weight or Allay cannot be without an Act of Parliament; and 
in this grounds his Opinion on the Statutes of 25 E. 3.. cap. 13. and 9 H. 

354 are 7 2. cap. v. but herein the Law ſeems to be as laid down by my Lord 

BE ee I ir gi 9 14s Agr ie 4 | m7 6 e 

Hal. Hiſt. 1. That at the firſt Inſtitution of any Coin within this Kingdom, the 
F. C. 191. King, and he alone, ſets the Weight, the Alloy, the denominated Value 
of all Coin; and this is done commonly by Indenture between the King 
r Mi... — 
Hal. Hiſt. 2, He may by his Proclamation legitimate foreign Coin, and make it 
P. C. 192. Current Money of this Kingdom according to the Value impoſed by ſuch 

Proclamation; but the Counterfeiting ſuch Money was not Treaſon till 

the Statute of, 1 Mar. cap. 6. made it ſo; nor the Clipping, Waſhing, 
Impairing thereof was not Treaſon till 5 Elia. cap. 11. and 18 Eliz. wp. 

1. but all theſe Statutes allow the Power of Legitimation thereof to the 

%%% ̃ ̃ re ͤ⁰ Ao 

Hal. Hiſt. 3. He may inhanſe the external Denominatien of any, Coin, already 
P. C. 192 eſtabliſhed, by his Proclamation; and thus it hath been gradually done 
(a) Though almoſt in all Ages (a); this is ſome times, called Imbaſing of Coin and 
it be not ab- ſometimes Inhanſing of it; and. it is both; it is an Inhanſing of Coin in 
folutely an reſpect of the intrinſick Value or Denomination, but an Imbaſing in re- 


Imbaſement 


of the Coin ſpeck of the intrinſick Value; as for Inſtance, when in the Time of E. 4. 


in the Spe- a Noble was raiſed to a higher Rate by twenty bene. 


cies, yet it 1 
e 


hath very near the ſame Effect. LEP Cre: Ea 


Hal. Hit. 4. He may by his Prerogative imbaſe the Species 'or Material of the 


„„ 


| FP. . 194. 


-wheicit 35 


* 


5. C. 192. Coin, and yet keep it up in the ſame denominated or extrinſic Value as 


2 Rol. Abr. before; namely to mix the Species of Money with an Allay below the 
x66, V „ e ; 


Hal. Hiſt, , As to my Lord Cole's Opinion, all he ſays that can be inferred from 
it is, that it is not ſafe nor honourable for the King to debaſe his Coin be- 
lo Sterling; and that if it be at any '| ime done, it is fit to be done by 
e Aſſent of Parliament but. certainly all it concludes is that Heri non debel, 


butfacum valet. ä e e 
Hob 2% . From. the King's. Prerogative in Coins it hath been adjudged, that at 
De Common Law, and without any *tatute, an Information lay againſt Per- 
Caſe, and ons for tranſporting large Quantities of Money, being againſt the Policy 


Poph. 149. of the State and Goyernment. | ' 


: * 1 


held, that irgroffiog a gr ut Quartity of Money ist an Offence; & wide Ret. Rep. 299. 
JJ FRO 4 IP © 1 OR Ts BSE | gs OM x > a . 


5 1 75 3% But though Mines of Gold and Silver belong to the King, yet Mines 

70 E of Tin and Copper belong to the Subject; for by none of the abovementi- 
| . oned Reaſons are theſe to be annexed to the Crown. 

Plow. 33, But herein there hath been a great Queſtion, vis. Whether if the 

542, 33% - Mine of Copper or Tin contained Gold and Silver as they often do, whoſe 
itt ſhouldbe, the King's or the Subjects? And the Judges here made 4 

very extended Conſtruction, and held, that Gold and Silver being the 
nobler and more valuable Metals ſhould attract the leſs valuable, and be- 

long to the King; as likewiſe for the following Reaſon, that the King's 

+ © .. Troperty cannot be held in Jointure with the Subject, and that the King $ 

+ A: at 70 though ever ſo {mall, ſhall not be loſt. by Mixture with the 
Zuhject's. 5 | %% 

\ But 


-- 


% 


STC 
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But upon this Caſe the Reporter very juſtly obſerves, that in all Page 163 


#55 


be worked 3 ſo that this:was declaring all Copper and Tin Mines in 'the _. — 


«adjudged a Royal Mine, although Gold or Silver may be extracted ont 


« wherein wo Ore {hall be found in which there is Copper, Tin, Iron or 8 


And herein my Lord Cole obſerves, 1/}, That it muſt be done with as 12 Co, 13, 
much Conveniency and as little to the Prejudice of. the Owner of the 74. 
Ground as poſſible ; and conſequently that the Digging in a Man's Houſe, 

Barn, Outhouſe, Cc. or weakening the Walls of any ſuch Houſe, Oe. 
7 is unlawful. $7, | 5 4 15 1 4 | + | | 101 . 

2. That the Soil or Ground muſt be made and left as commodious to x2 Co. 12. 

the Owner as it was before. | — ney Ep 


1 w 


3. That this is in Nature of a Purveyance, and an Incident. inſepara- 12 Co. 13, 
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5 —_ the Crown, and cannot be granted, demiſed or transferred. over to 
A moch e | „ 5 | 
ti- 1 8 „„ 
| 4. That the Owner of the Land cannot be reſtrained. from digging and '* CHRIS, 
. | e the King not having an Intereſt in it as he hath in 
ö 5 0 13 2 . 3 . 48 2 3 1 ; 1 . A 200 3 5 5 x 

ſe ud and Süßer jn ehe Lag of the Subje, re. 
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*Page 164 * 8. Of his Prerogative in dereli& Goods ; and therein of 'Waifs, Strays, 


3 


x 
54 « 
FETs . 


Au derelict Goods, and in which no Man hath a Property, belong to 
Prero - pl, 12 the King as well as derelict Lands; ſo (a) of extraparochial Tithes, though 
2 Vent. Things f an Eccleſiaſtical Nature 8 
267-8. . 2 | Es FF * „„ PST RENO. | 
a) 5 Co. 18. 2, Inſt. 646, +—That a Perſon may be guilty of Felony in taking Goods, che Oder 
4 ereof is unknown, in which Caſe the King ſhall have the Goods, and the Offender mall be 
E ; oo oo ot Labs 


Salk. 379, o if a Perſon dies inteſtate and without Kindred, his Goods and Chat- 
pl. 3. tels belong to the King; and herein the uſual Courſe js ſaid to be for 3 
erſon to procure the Ki ogs Letters Patent, and then the Ordigary admits 

Ye Patentee to Adminiſtration oo. 5 
5 Co. 109, As 10 Goods waiyed, theſe belong to the King, and are in him without 
any Of ce; becauſe the Property is in Nobody; and therefore by public 
Agreement is put out of the Finder, in whom it was by the State of Na- 
ture, and is veſted in the King in Recompence for his Trouble and Charge 

in the Execution of Juſtice, _ CNN e 
How fara Bytat the Common Law, the Owner purſuing the Felon, and the 
Sale ina Felon waiving the Goods, the Owner may retake them; alſo upon an 
5 po er of Felony the Ouner is intitled to a Writ of Reſtitution ; and. as 
the Proper- a further Encouragement for the Profecution of Felons by the 21 H. 8. 
ty in thoſe cap. I 1. it is provi ed, that if the Party comes in as Evidence on the In- 
Caſes, vide dictment and attaint che Felon, he ſhall have a Writ of Reſtitution award · 


Title Fai 8 a | 
and Markets, d by the Judge of . 


8 E, If a Felon in Flight waive his own Goods, and the King ſeize them, 
= (9% theſealſoare Waifs; for they are relinquiſhed, and the Froperty is in 
29 E. 3.19. Nobody. Fs Ed ; ; | 9 a | hd, 
no... In Trover the Defendant pleads in Bar, that the Queen was ſeiſed of 
Oro. Eliz, the Manor of Newport Funnel, and that in the ſaid Manor the Goods were 
694 found waived, and doth not ſay, that they were waived in Flight, this is 
; — no Bar; for if the Goods were only laid upon the Manor, and; not 
1 waived io the Purſuit, they are no ſuch waived or derelict Goods as the 
SN King may claim by, his Prerogative. „„ 
21 E. 4. 16. The Owner may at any Time retake the Goods waived, if they are not 
Kitchen 82. ſeiſed by the King or Lord of the Manor; for the Lord's Property begins 
from the Seiſure; for ſince there is no Property altered by the Wrong and 
T heft of the Felon, it follows that the Right remains 'till they are ſeiſed 
+ for the King as Guardian of the Public dafety, upon the Purſuit, or for- 


/ 
Bro. Tit. 


* 


py * 


feited to him upon the Conviction 3355000 
8 H. J. 1. Maifs and Strays are not neceſſarily incident to a Leet, but they may 
Bro. Eftray be appurtenaot to it by Grant from the King; for the original Prerogative 
15. is in 15 Crown, and comes from thence to the Subject at the Pleafare.of 
' Bro. Eftray " And though a Lord of a private Manor may have Waifs and Strays by 
13 Preſcription, yet he canrot have Bona Felonum and Fugitivorum without 
> 7 8 1% Grant from the King ; becauſe no Man can preſcribe for 'them, for every 
rs. ' Preſcription muſt be immemorial, and the Goods of Felons and Fugitves 
cannot be forfeited without Record, which preſuppoſes the Memory of that 

. Continuance, | LS. N 
44 E. 3. 19. The King may grant the Privilege of 1 to the Lord of a Manor, 

u 


2 Co 205” or he may claim it by Preſcription, which ſuppoſeth a Grant loſt; but 
|; | 5 . 7 85 | 10 


* 


ES ©. 


» 2 


»_ 


' 


no Lord of a Manor can take the King's Beaſts as. Strays, becauſe the 


vs. 


ticular Prerogative of the King, that is to take the Cattle of common 
Perſons. N | £ 


it to the King in the Exchequer. Efray.(S)- 


If A. be ſeiſed of a Manor whereunto the Franchiſes of Waif and Stray Co, Lit. iat. 


be appendant, and the King purchaſes the Manor with the A ppurtenances, b. 
the Royal Franchiſes are re- united to the Crown, and not appendant 
becauſe the Stray belongs to the King by his Prerogative, and when the 
Manor comes to him, the Strays are in him Jure Coronæ; but if he grants 
the Manor in as ample a Manner as 4. had it, this grants the Strays by 
Reference to the former Grant. | | : Bo 

In the Caſe of the King, if a Man juſtifies, as Beaſts taken in Behalf 29 E. 3. 3. 
of the King, yet he muſt ſay that the Beaſts were taken and proclaimed ; 9055 Title 
for e the King's mere Seiſure ſhall not be a ſufficient Preſumption # 
in Behalf of his P ; : | a | 


— 


roperty. GY TY | 
The Sheriff or Baliff of the King cannot pray in Aid of the King Bro. Ben 


in an Action of Treſpaſs brought againſt him ; for the Aid of the King 21 SH 
cannot be demanded to come in to juſtify the Acts of his Miniſters, but = 2 — 
they are anſwerable for their own Acts; and the taking any Chattels is 644. 
only a Fact of the King's Miniſters; but in Matters of Titles of Land 
which is no Fact of the King's Miniſters, but relate to his permanent 
Revenue, the particular Tenant ſhall pray in Aid of the King in Re- 

on. | : 
Alſo the Pleading of the Officer is not good unleſs he ſays, he hath Cro. Elis. 
anſwered the Value of them to the King; for the Officer cannot juſtify 694. 
the Taking in his own Right. | 


The King or Lord of the Manor hath Property from the Time of the Yelv. 96. 


Stray's coming upon the Manor againſt all others but the right Owner; 
but in Relation to the right Owner he hath only the Cuſtody, and not 


the Property. 


of the Ear : 
This Prerogative was thought to be of that Conſequence to the Crown, z Inſt. 133. 


The King hath à Prerogative in Treaſure Trove, that is, Treaſures of; Inſt. 133. 
Gold and Silver which muſt be hid in the Earth, and in which no Man Kiech. 80. 
hath a Property; but Treaſures of Gold and Silver found on the Surface 
th, or found in the Sea, belong to the Finder. 


that it is ſaid, that anciently the concealing of Treaſure Trove was pu- Hal, His: 
ee with Death; but it is now only puniſhable with Fine and Impri- 506. 
ionment. a | | 


9. Of his Prerogatiye in Fines an 1F orfeitares, , 


Fines and Forfeitures for Offences at Law, go to the King as the Head 2Vent, 268, - 


of the Government; and are given to him as well for the public Good 2 Title 


Us for the Increaſe of his Reyenue, Forfeiture. 


Hence it is held, that if a Perſon be attainted of High Treaſon, 3 all Had. rig: 


bis Lands of whomſoever holden are forfeited to the King, and that tho P. C. 253; 


the Lands are iminediately held of the King, yet he hath them not as ; 7 
Eſcheats, but Fure Corone or Prerogatiue regalit. | US 


i ger, where this Subject is treated of in a very elaborate and maſterly Manner, and the 
1 5 Propriety, and good Policy of the Law ſet in the cleareſt Light, | | 
© N | | ö 
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5 — * 
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Grant of the King muſt be ſuppoſed to extend no farther than this par- *Pagea6s5 


Where the Lord of a Manor hath not a Grant or Preſcription for Stray, «i 6. 5. 
there the Sheriff ſhall ſeiſe it in Behalf of the King, and ſhall account for 5%. Title 


TSR, ine «a 
n 
1 


As # 


r 
7 . 


. n 


11 Co, 68, 


| 3 2 o 


Hawk. P. 


, Ld 


Moor 238. Alf where a Statute volts a te e Neidenbte t 

hes ale? | Misfeaſnce, 1 King ſhall have it, 1 it be otherwiſe particularly li 
recnady the omtare. oe FTTH: : 

And on this Foundation it e 11 5 that an Arch 


FH having ſold the Office of Regiſter of the Archdeaconry, which being a 


*Pager66 * Forfeiture within the Statute 5 & 6 E. 6 cap. 16. the Right of Nomi. 
2 Vent. 267, nation 37 to the Crown, and not to the Biſhop of the Dioseſe. 
Woodward Fide Plus Titles FORFET TURE and . 


v. Fox. 


2 14 
1 Ls % 


- 
Ah 
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C Tf is rer ative over * erfons of i 
c g « Pr Siber And vr the Per 1 8 5 
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15 Who ſhall be ſad his Subjeds. 4 e 


* 7 F TY * i 8 — * * 
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. 
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7 Co. 1, Ge. A Perſons born i in any Part of the Kang 8 8 — — ö 


2 his Protection are his Subjects, as all thoſe born in Ireland, Scotland, 
+ RR Wales, the King's Plantations, or on the Engliſh Seas ; who by their 
Co.Lit.129: Births owe ſuch an inſeparable Allegiance to the King that, they cannot 


Dyer 300. by any Act of theirs renounce or transfer, their e to any foreign 
| wide Title Prince K 


0 5 Alſo the Subjects of a reid Prince, coming into England and living 
1 S: under the Protection of our King, may, in reſpect of that local Ligeance 


Hob. 291, Which they owe to him, be guilty of High Treaſon, and indicted that 
2 Salk, 630. they contrg dominum regem (the Words naturalem dominum. ſaum being 
pl. 2. omitted) did compals, Sc. contra Ligenliæ Sue debitum ; and it is ſaid 
31 ©. that even an Ambaſſador, committing a H reaſon againſt the King's Lite, 
Hal. Big, may be condemned and executed here, and that for other Treaſons he 
P. C. 55. ſhall be ſent Home. 
Hawk.P.C. But Aliens: who in an hoſtile Manner a” * Kingdom, whether 
35. their King were at War or Peace with ours, and whether they come by 
1 themſelves or in Company with Fng//b Traitors, cannot be puniſhed as 
- Traitors, but ſhall be dealt with by Miartial I aw. 
Dyer 224, If the King of Eugland makes a new Conguelt of any Country, the 
Muth. 281. Perſons there born are his Subjects; for by ſaving the Lives of the People 
| conquered he gains a Right and Property in ſuch, People, and may im- 


„ pole on them what Law he pleaſes. 


2Will.Rep.. But until ſuch Laws given by the conquering Prince, the Laws and 
75, 76. Cuſtoms of the conquered Country ſhall hold Place; unleſs where theſe 

are contrary to our Religion, or enact ar.y Thing that is Malum in ſe, 
=) That or are ſilent (a]; for in all ſuch Caſes the Laws ws of the mh OI Coun- 
where the try ſhall prevail. 


Laus are | i 
rejected or ſilent, the conquered Country thall be governed according to othe' Rule of vaten 85 
2 Salk. 412. 


| Hom 5 it there ER a new and MR TT LO lee a out by Bagh Sub- 
jects, as che Law is the Birthright of every Subject; ſo ders they go 
they carry their I aw- with them; and therefore ſuch new found Country 
Like Paint, is to be governed by the Laws of England; though, after ſuch Country 
dee 21d. is inhabited by the Fngifh, Acts of Parliament made in England, without 
Raym. +1245 naming 10 18 F lantations, will not TRA them. 


2 


2. That 


; f 
«a a«« 121 —_ an. 1 1 K a 1 8 2 2 wi 


— 


„ K K R O 8 AT IV. 
Aland therein of the Oaths injoined them. 
It is clearly agreed, that the King hath an Intereſt in all his Subjects, Fey 3 
and is intitled to their Services, and may employ them in ſuch Offices as Moor 11. 
the public Good and the Nature of our Conſtitution require; and on this 2 wes of 
Foundation it hath been held, that the King may-oblige a Perſon to ſerve 4 1 3 
the Office of Sheriff, and that no Perſon can be exempt from ſuch Office Salk. 167. 


but by Act of Parliament or Letters Patent. E Het 
; | I.4. Raym. 
111 (535⁵;I <2. 46 d R Cath 206; 


Breach whereof ariſeth the Crime of High Treaſon. Odlication 
0 8 | | of Allegi- 

* ance is not to de applied nor laid upon private Cauſes ; for no Man can make a Cauſe of Alle- 
giance other than ſuch as the Law makes, and as concerns the Faith and Loyalty that the Subject 


oweth to his Sovereign in Points of State. Hob. 271, 172 | 


— 


The expreſs Allegiance, or by Oaths and Promiſes, is either by the Spc1m.Title 


Common Law, or by particular Acts of Parliament. By the Common as 6 85. | | 


Finch of ©, 


Law, beſides the Oath due by Tenure or ratione Feodi, all Perſons above 
the Age of Twelve were obliged in the Torn or Leet to take an Oath of Law 247. 
Fidelity and Allegiance, whether ſuch Perſon held any Lands of the » 1nft. 147. 
| King or not; and in all Oaths of Fealty, as likewiſe in the Poſſeſhon of BY bay 
Homage to any inferior or ſubordinate Lord or Prince, it was with a ſuiva OP 
fide et Ligeantia domini 1 egis, which Saving to omit was puniſhable in ſuch | 
The particular Acts of Parliament relating to this Matter are the 1 Elz. 
cap. 1. which enjoins the oath of Supremacy, 3 Fac. I. cap. 4. which inſti- 
tuted the Oath of Obedience, the Statutes 7 Fac. I. cap. 2. & 6. 13 Car. 
2. flat. 2. cap. 1. 13 & 14 Car. cap. 3 & 4. 25 Car. 2. cap. 2. 30 
Car. 2. flat. 2. cap. 1. which are abrogated by 1 JW. & M. fe. 1. cap. 1 & 
8. and new ones appointed in their Room by the 1 W. & M. fa. 2. cap. 2 
3. 3 . & M. cap. 2. 13 W. 3 cap. 6. 8 Ann. cap. 22. 4 Ann. 
'cap. 8. 6 Ann. cap 7, 14, 23. 1 Geo. 1. cap. 13. 13 Geo. cap. 29. 
2 Geo. 2. cap. 31. 9 Geo. 2. cap. 26. | 


By the 2 Geo: '2. cap 31. it is enacted, ' That all Perſons that ſhall 5 


* be admitted into any Office Civil or Military, or ſhall receive 55 
Fay by reaſon of any Grant from his Majeſty, or ſhall have Com- 
* mand or Place of I ruſt under his Majeſty, or by Authority derived . 
© from him, in England, or in his Majeſty's Navy, or in Jerſey, or 
* Guernſey ; or that ſhall be admitted into Office in the Houſehold of ß 


* his NMaſeſty, or of the Prince of Wales, or any other-of his Majeſty's : uy. 


_ © Tſe; and all Eccleſiaſtical Perſons, Heads and other Members of 
„Colleges and Halls in the Univerſities, that are of the Foundation 


« or enjoy any Exhibition, being of the Age of eighteen Years; ande 


all Perſons teaching or reading to Pupils, and all School-Maſters 
and Ulhers, and all Preachers of ſeparate Congregations, High Con- 
« ſtables, and every Perſon who ſhall a& as a Serjeant at Law, Coun- 
© ſellor, Barriſter, Advocate, Attorney, Solicitor, Proctor, Clerk or 
* Notary, by practiſing as ſuch in any Court in England, who ſhall 
* after the 21ſt of January, 1728. be admitted into any of the above- 

| | oy | © mentioned 


+* 2, That hie is intitled to the Service and Allegiance of his Subjects; Page 767 


— 


3, 
7 
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7 « mentioned Prefer ments, c. or ſhall come into any ſuch Capacity, We. 
APager68 «+ ſhall take the Oaths appointed by 1 Geo. 1. cap. 13. as by: * the ſaid 


« Statate is directed in the. Court of Chancery, King's Bench, Common 
* Pleas, or Exchequer, at any Time (a) before the End of the next 


* 


9 Quarter · Seſſions wh ereſuch Perſons ſhall refide.”* - 4 
— —— ix Calendac Months after ſuch Admittance, te, tk e 


N —— AAS GSO. 


4 There ace ſeveral Statutes to e: | rge the Time. Vide the Index to the Statutes, Title ur 


; Perſons neglecting, to incur the Penalties in 1 Geo. 1. cap. 13. vis, 
/ Diſability to, c. or to be Guardian or Executor, or capable of any Le. 

gacy or Deed of Gift; or to be in an Office, or to vote at any Election 

+ The Form * Members of Parliament, and ſhall forfeit p. F © | 
of the Oath 5 e 


of Abjuration is altered, by 6 Geo. g. c. 53. 


— che Term after he ſball be admitted, ©. or before zhe End of the ner: 


3. That he may reſtain his Subjects from going abroad ; and horein of the 
5 ' | | Writ de Ne excat Regno. 5 1 8 5 


(J Noy 182. Common Law, it appears plainly that the King by his r e zud 
| 1 852 33: without any Help of an Act of Parliament, may prohibit his Subjects from 


89. 
1 


Lr St. e geen  fluring nobis < Corone ngftre Prefudicialia ihidem proſequi ir 


Cuſtoms, is. 
his permit- 


ting his Sub, the King may not know where to find his Subject, e direc a Wri: 


je<is to go t ] . 
beyond Sea | | ES ES 
when he might reſtrain them, Dav. 9. (4) Fide Title Merchant. 4 Mod. 179. 5 f 


Djer 19 His agreed, that the. Matter alledged in the Writ of Ne exeat Regw 
Moor 109. ig not traverſable, and that the King may avoid it without ſhewing 


85 | kar ay Cauſe; and tho? it may be objected, that if the King may, without 


Skin. x66. aſſigning any Reaſon, grant it in one Caſe, he may in five hundred, Ce. 

| The nſwer is, that this is a Royal I ruſt repoſed in the King, which the 
Law does not preſume that he will abuſe or make Uſe of to the Prejudice 

| of the Subject. | | | | ; 

F. N B. fs. This Writ may be awarded under the Privy Seal or Signet, as well i 

Lane 29. the G | N | ; AW 1 

2Co. 17. b. 6. reat 5 cal. | | 

11 C. 92. 1 - | Mat | 1 3 The 


* 


neg. . rr TERS. 


. 
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The Writ of Ne exeat Kegna, though a unge or State Writ, 
bak es introduced into the of Chancery, but was at firſt but ten- 
cl 


. * , 


y made Uſe of; it is now, become the common Proceſs of that Court. 


The Plaintiff, by 2 flanding Order made in my Lord Cooper's Time, is 
to make Oath of his Debt. aud the Wiit 5 always marked for the 


vum ſworn in the Affidavit, in Words at length and not in Figures; and 


the Plaintiff ſwears the Defendant is going out of the * Kingdom, which & 
if be ould do, the Debt may be loſt; the Order is till Anſwer or fur- bs 2 
cher Order; and it was formerly thought, that upon the Party's putting Chan. Ca. 
in a full Anſwer the Writ ſhould be diſcharged, but of late the Party hath 118. 
been obliged to give Security to abide the Order on Hearing, before the , c Ca. 
Court will diſcharge the Writ z which Security is taken by Recognizance » Mod, g. One. 
before a Maſter, as all other Security is 3 and it is in the Penalty of what Ld Raym. 
is ſworn due, and the Sheriff takes Bail accordingly when he arreſts the . 
Party thereon, the Sum {worn due being conſtantly indorſed on the Ne core. 


exeat Regno, as a Guide for the Sheriff to take Bail b. Sei 41, 


3 442. f 
A Writ of Ne exeat Regno may be granted in any Caſe where there is 2 Chan. a. 


| Danger of Subterfuge from the Juſtice of the Nation, though of a private 245. 


Concern, : © | | 
Giving out that he intends to go beyond Sea, aſſigned as a Reaſon 2 Chan, Rey 

for awarding a Writ of Ne ea Regno, and it was granted. a =o 

A Solicitor's Bill being taxed and reported N ay 6ol. On Motion R 

and Affidavit of his going beyond Sea, a Me execat Rayne was ranted n. 171. 

| rit 5 N Lloyd v. 


| though no Bill was in Court whereupon. to ground this 


A Motion was made for a Ne exegt Regno againſt Sir Jerom Smithſon, 7 \ 
for that his Wife had ſued him in the Eccleſiaſtical Court for Alimony, Sir nan, 
and it was ſuſpected that he would go beyond Sea to avoid the Sentence ; Si 
and the Writ was granted; and the Lord Chancellor ſaid that it had Caſe. 

_ ſo done before, for this Court was to aid the Eccleſiaſtical Court in 
uch Caſes. _ 4 z | 

It hath been held, that a, Ne excat Regno lies to prevent one's going yy; 
into Scotland; it being out of the Juriſdiction of Chancery; and a iow: 3 
ceſs thereof not reaching thither, is equally miſchievous to the Suiter here Done's Caſe, 
as if he actually went out of the Kingdom; and in this Caſe it is ſaid, - © 
that the Condition muſt be not to go out of the Realm, or to Scotland $ (a), 
but in (a) a latter Caſe it is held, that there is no Occaſion that the Order eee a 
ſhould be particular as to Scotland; and that even ſince the Union, the Caſes in Ld. 
Writin the general Form will reſtrain the Party from going into Scotland as Te 
e any of the King's other Dominions that are out of the Proceſs of 0 196. 

is Court. 0 . ä a 

A Ne exeat. Regno having been awarded againſt the Defendant, J. S. Preced. 
(who was the now Petitioner) became his Surety to the Sheriff; after Chan. 230. 
Anſwer put in J. S. petitions to be diſcharged, but was denied; then the L/ Ca v. 
Cauſe was heard, and 19, oool. decreed againſt the Defendant, and he A 
committed for Non- payment; and then J. S. petitions again to be dif- 
charged, becauſe being a Manucaptor, and the Party in Priſon, there can 
be do Danger of his going beyond Sea. Lord Keeper If ſo, then his, 
durety is in no Danger, and would not diſcharge him. 5 


4 That he may command his Subjects to return Home ; and therein of 


awarding a Privy Seal. 


As the King may reſtrain any of his Subjects from going abroad, in Dyer 128. b. 
ike Manner it is early agreed, that he may command them to return Lane'44- 
tome; and that the diſobe yiog a Privy Seal to this Purpoſe is the Moor 109. 


. 


* 


7 


PrERGOCONT FOE. 
higheſt Contempt. 1, It is a Diſobedience to'the Command of the 


ſhall return upon his Faith and Allegiance, which is the ſtrongeſt Com- 
pulſion that can be uſed. 34%, The Thing required by the King is the 
Principal Duty of a Subject, vis. to be at the Service of his King and 
1 Page jo '* The Puniſhment for this Offence is, the ſeizing the Party's Eftate (4) 
| (a And till he return: and of this there are divers Inſtances in our Books. 


222 ͤ— K —— r * . - 
s » 


when he 3 | 2755 ; | F 
docs return he ſhall be fined. Hawk. P. C. 59, 60. e e , de 
8 4 NE 5 hes | + 04d . . 5 1 . 1 . 
Dyer x28.b, As that of William de Britain in the 19th Vear of Ed. 2. who refuſ- 
Vouched in ing to return upon the King's Writ, his Goods and Chattels, Land: 
e eG and Tenements, were ſeized in the King's Hands; and the like was 
4+; done in the Caſe of (5) Edward of Woodſtock Earl of Kent, in the fame 
mid tobe Reign. FL TR Ur on 
proved by NV : 
other Precedents. ' (6) Leon. 10. cited. | [ 


Dyer x76. | $6 in the Caſe of one Bartue who married the Ducheſs of Suffolk," they 

Jenk. Cent. obtained a Licence from Q. Mar. to go out of the Realm, under Pretence 
220, Bar- . 5 | 2 * * ; 63 . 

1 Ce. Of recovering ſome Debts they were intitled unto as Executors to the 

Duke; when in reality it was on Account of the Religion eſtabliſhed by 

Q. Mar. and living with other fugitives under the Protection of the 

Palſsrave of the Rhine in Germany, who was an eminent Calviniſt, were 

ſent ro by Privy. Seal; but the Meſſenger in endeavouring to ſerve them 

# *  - with his Letters, being obſtructed, beat and abuſed by their Servants and 

Attendants, a Certificate was made of this, and their Lands and Tene- 

ments ſeiſed. | | „ 

Leon. 9. So in the Caſe of Sir Francis Englgſield, who departed the Kingdom on 

Moor 109. a Licence obtained for three Vears; but not returning at the Expiration 

| Ab 375. of the three Years, a Privy Seal. was ſent to him by Q. Elia. which he 

8. C. go. not obeying, and this Matter certified into Chancery by the Queen under 

Francis Exg- her Sign Manual, in the fifth Year of her Reign by virtue of a Commiſhon 

Efiel.”. Cale. under the Great Seal directed to Sir Henry Nevil and others, his Lands 
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Vidallo and Tenements were ſeiſed. 5 


—— ry ne 


Cot '. 
Poph 18. 5 | V 1 VVV BE 
4 Leon. 135 So in the Caſe of Sir Robert Dudley, who, intending to travel, obtained 
Laneg2, Sc. a Licence from K. Fam. 1. to go to Venice; but before his Departure he 
2 by Indenture inrolled for valuable Conſideration, as was expreſſed in the 
Nettingham, Deed (but none paid) conveyed the Manor of Killingworth with other 
Paſch.7Jac. Lands, to the Earl of Nottingham and others in Fee, with a Proviſo, that 
2.in ras, upon Tender of an Angel of Gold all ſhould be void; and with a Core- 
+. nant on the Part of the Bargainees, thay they ſhould make all ſuch Eſtates 
as the ſaid Sir Robert ſhould appoint ; the Bargainees were not Parties to 

the Deed, nor had they Notice of it till ſome I ime after; but afterwards 

they made a Leaſe to Sir Robert Lee, to the Intent that Lady Dudley 

- ſhould take the Profits of Part of the Premiſſes for ten Years, if their 

Eſſtate continued fo long ynrevoked. The King hearing that Sir He- 

bert had been guiity of ſome bad Practices beyond Seat, in the fifth Year 

of his Reign ſent his Privy Seal to bim, which he not obeying, the great 
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feited ? And adjudged that they were, the Conveyance being fraudulent 
(% Lane 48 In theſe Caſes it hath been held, that the King hath only an Intereſt i 
per Tarficld the Offender's Lands till he return; and (e) that his reſtoring of them 19 


* Ch. Baion. him is not a Matter of Grace but of Right. 


* 


King himſelf directed to the Party. 2d), The Command js, that he 


ef © oe. Ä» . 7 ẽůͥm! ] t. ̃ ¹!1 TTL] 


eſtion in this Caſe was, whether thoſe Lands thus conveyed were ſol- 


# 125 * But 


18 


of Fugitives in the Crown; after which the Queen made a ſecond Seiſure 
2 Court, took Surrenders and granted Admittances in Right of the Queen; 


| gave the Queen no greater Eſtate or Intereſt than ſhe had before by 8 


Trial, the Matter being tranſacted beyond Sea; but it is ſaid, that the 


that the Matter therein contained is not traverſable, nor is it returned as 


| forthe Words of the Writ are quod indilate, Qc. 


(a) Meſſenger ought to make Oath of the Service of the Writ of Privy 7o)TheWrit 


J ĩ GAR WH - | 
But though the Lands are to be reſtored to the Offender, yet it is held, Sav. 9, 8, 
that till his Return the King bath a greater Intereſt than the Perception Seon. 9. 
of the Profits; and that he may | aſſign, or grant them, quamdiu. in Der 176. 


nanibur ſuis fore contigerint ; and that he or his Patentee are intitled to Iloor 13. 


"oY 


Woodfals, may make Leaſes, and grant Copyholds, being Domini pro Eg 
temporee. lu node ooo f , PP . ͤ oe wa 

* on this Foundation it was holden, in Sir Francis Englefield'sCave, & Page 31 
that where Q. Eliz. in the eighth Year of her Reign, and after the For- Moor 109 
feiture of dir Francis, granted a Manor, Part of Sir Francit's Eſtate, with Dyer 375 
all the Profits, quamdiu in manibus ngſtris fore contigerit; and afterwards | 
the Acts 13 Elix c. 3. © 14 Elix. c. 6. were made fot veſting the Eſtates 


ud 


of thoſe Lands, and by her Letters Patent appointed a Steward, who held | 
yet it was reſolved, that this ſecond Seiſure, by virtue of theſe Acts, 


the Common Law.; conſequently that the firſt Grant was good, and the 

Courts holden, Surfenders and Admittances by her Steward, were 

void, , ß rats 47 ne Hops | 
The regular Courſe in thoſe Caſes is for the Meſſenger to certify his Dyer 176. 

proceedings into Chancery, of which, by Mittimus, a Certificate is ſent And. gs. 

into the Exchequer, out of which Court a Commiſſion iſſues to inquire, _ 

Sc. and ſeize the Lands of the Delinquent ;z-and it is ſaid, that this Cer- 

tiicate admits of no 1 raverſe, becauſe no Venue can be laid here for its 


* 


y 
- 
. 


| | ought to be 
5 | : og 5 f ſerved by 
ſome Meſſenger, who upon his Oath is to make a Certificate of it in Chancery, 3 loſt. 180. 


Andit is faid, that there is no need of a Date to the Privy Seal for Leon. 9. 
other Writs are, but the King who iſſues it is to receive the Meſſage or 


Anſwer of the Party, and he is the Judge of the Contempt. 45 og 
The Contempt incurs from the very Time Notice is given the Party; Lane 46. 


- 


It is held, that tho? the Party hath a Licence at the Time of his going Lane 46. t. 
abroad, that yet he is obliged to obey the Privy Seal; for that ſuch Licence vis: Dyec 
is countermandable, being only. an Authority or Diſpenſation, and not 176. 
like an Intereſt moving from the King. 4h | 18 . 

It is ſaid that the King cannot recal the Party, but by the Great Seal or ; 1nſt- 180. 
Privy dignet. 5 | 3 | „ * ER 


2 


b) Ot the King as the Fountain of Juſtice, 
and intruſted with the Execution of the 
Laws: And herein, 5 6 


1. That all Civil Juriſdiction flows from the King. 


LL Juriſdiction exerciſed in theſe Kingdoms that are in Obedients Flas, 5 Fr 
to our King, is derived from the Crown'; and the Laws, whether C -.Lit.99.a. 
Temporal, Eccleſiaſtical, or Military Nature, are called bis Laws ; 1 l. vide Ti- 


of a 


* 


1 


K E R G G A T 1E 
and it is his Prerogative to take Care of the due Execution of then, 
Hence all Judges muſt derive their Authority from the Crown, by ſome 
© Commiiſfion warranted by Law; and muſt exerciſe it in a lawful Man- 


ner, and without any the leaſt Deviatton from the known and flated 


Forms. | i} 5 Me 
*Pager72 * So although the King is the Fountain of Juſtice, and intruſted with 


4 Joit, 164. the whole executive Power of the Law, yet he hath no Power to change 


2 init. 54, or alter the Laws which have been received and eſtabliſhed in theſe King. 
2 Hal. Hiſt, doms, and are the Birthright of every je nn for it is by thoſe very 
P. C. 131, Laws that he is to govern ; and as they preſcribe the extent and Bounds 
282. of his Prerogative, in like Manner do they declare und aſcertain the Rights 
Vaueh. 418. and Liberties of the People, and therefore admit of no innovation or 
2 Salk. 510. Change but by A of Parliament. | „„ 

Will. Rep. * From the inherent Right inſeparable from the King to diſtribute Juſtice 
329. pl. 87. among his Subjects, it hath been held, that an Appeal from the Iſle ef 
Chriflian v. Man, lies to the King in Council without any Reſervation in the Grant of 
Carrere, the Iſle of Man of any ſuch Right; and it was faid, that though there had 
been excluſive Words, that yet the Grant muſt have been conſttued to be 

void upon the King's being deceived, rather than the Subject ſhould be de- 

prived of a Right inſeparable to him as a Subject, of applying to the Crown 


2. Of the King's Prerogative in Eccleſiaſtical Matters. 


Hal. Hit. The Supremacy of the Crown of England, in Matters Eccleſiaſtical, is 

P. ©. 55 a moſt unqueſtionable Right, which, as my IL. Hale ſays; may be proved 
by Records of undoubted Truth and Authority; and though as he ſays 

{z)ThePope (a) the Pope made great Uſurpations and Incroachments on this Right, 

by Fa * yet theſe were always complained of as illegal; and thoſe Incroachments 

0 80 People are now pared off by the Statutes 25 H. 8. cap. 19, 20, 21. and 26 H. 8. 

wereblinded cap. I. i % 

with Super- 9 | 

ſtition, uſurped the Royal Authority in all Matters Eccleſiaſtical, as is manifeſt by the Statute of 

Provifors, which was made as a Remedy for this Grievance, Ws. Ld. Raym. 25. vide 5 Co, 


Cawdry's Caſe, Cro. Eliz. 542. and the Statutes 26 H. 8. e. 1. and 1 Eliz. e. 1. whereby ſuch A. 


thority as the Pope had, claiming as Supreme Ordinary, is annexed to the Crown, and is declared 
to belong thereto of Right; for which vi 4 Inſt. 341. Lit. Rep. 232. Moor 463. Dyer 27; 
Selden Fanur Anglo. 27. Co. Lit. 134. Dav. 88. 2 inſt, 580, 584. 5 


' (5; The (65) So that the King of England doth not recognize any foreign Autho- 
13 rity ſuperior or equal to him in this Kingdom, neither do the Laws of the 
hag ro De. Emperor or Pope of Rome, as ſuch, bind in the Kingdom of England; but 
pendence on all the Strength and Obligation that either the Papal or Imperial Laws hare 
the Civil obtained in this Kingdom, is only becauſe they are and have been received 

| 3 5 and admitted in this Kingdom, either by conſent of Parliament or by im- 
38 by-it, but memorial Uſage and Acceptation in ſome particular Courts and Matters, 
are binding and not otherwiſe. . Ht 
by their f 
. . Hal. Hiſt. P. C. 16. 


Show. Rep. The King therefore is ſaid to have two Juriſdictions, one Tempora 
218, the other Eccleſiaſtical ; the latter of which is derived from the Con 
mon law, though the Form of the Proceedings and the coercive Power 
exerciſed in the Eccleſiaſtical Courts, is after the Form of the Canon 

and Civil Law; and this being indulged to them, the Judges of tit 

Sung Common Law will give Credit to their Proceedings and Sentences in Mat- 
.. which they have a Juriſdition, and believe them conſonant 1 — 


Pf a e 
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J EVE „ 
Law of Holy Church, although againſt the Reafon of the Common La; 
and if there be a Gravamen it muſt be redreſſed by Appeal. 
hut if thoſe Courts exceed their Juriſdiction, and the Bounds and IA vid, Tine 
mits preſcribed them by the Laws and Statutes og the Realm, ion, Pe Courts. 
ſubje& to the Controul of, and may be prohibited by, the King's * 
poral Courts; for the Canon and Civil Law did not bind originally in 
England, nor have they been received univerſally ; and therefore are 
called Leges ſub graviore Lege, the Common Law ſtill maintaining its 
Superintendancy over them. 7 8 4 
he King being delivered from Papal Uſurpation, might by Common 
Law grant a Com niſſion to hear and determine Eccleſiaſtical Cauſes, 
Hence the Juriſdiction of the High Commiſhon Court was acknowledged 
2s deriving its Authority immediately from the Crown; but it was held, 
that that Court, without the (a) Help of an Act of Parliament, could not ls) N 
in Matters of Eccleſiaſtical Conuzance uſe any Temporal Cenſure or Pu- 2 2 . 
niſhment, as Fine or Impriſonment. | g Wen 
| | l 


which this Court is aboliſhed and for the Juriſdiction it exerciſed, wide 12 Co. 45, Ge. 13 Co. 
2 Rol. Abr. 224. 4 luſt. 332. Noy 149. NIoor 917. March 80, Gibſ. Cod. 50. 


Alſo the Common Law hath annexed unto certain Offices Eceleſiaſti- . N 
cal Juriſdiction, as incident to the Offices; thus every Biſhop by his my 72 
Election and Confirmation, even before Conſecration, hath Eccleſiaſtical f 
Juriſdiction annexed to his Office, as Fudex ordinarius within his Dioceſe ; 
and divers Abbots anciently, and moſt Archdeacons at this Day, by Uſage 
have the like Juriſdiction within certain Limits and Precincts; all which 
they derive from the Crown, although the Proceſs in the Eccleſiaſtical 
Court runs in the Name and under the Seal of the Biſhop or Eccleſiaſtical 


udge. | 

, The Matters of Eccleſiaſtical Conuzance are of two Kinds, Crimi- „ 
nal and Civil; their Criminal Proceedings extend to ſuch Crimes as by 3 
the Laws of the Land are of Eccleſiaſtical Conuzance, (a) as Hereſy, þ by, Eroiny 
Fornication, Adultery, and ſome others, wherein their Proceedings are cannot hold 
pro reformatione Morum and 5 ſalute Anime 3 and the Reaſon why they Plea of aLe- 
have the Conuzance of thoſe and the like Offences, and not of. others, gal Perjury 


as My Jer, Theft, Oc. is not from the Nature of the Offence, for the poet 


one is as much a Sin as the other; and therefore if the Conuzance were but for Per- 


againſt God's Law ; but the true Reaſon is, becauſe the Law of the Courts they 


Land hath indulged them with the Conuzance of ſome Crimes, and not iy Ayo rs 


—So where 
of others. dene fo 


| | | Letters of 
Ordination it was held, that the Spiritual Court may Soaring to deprive him. Sid. 217. Lev, 
138. Keb. 721. Keilw. 39.— 80 where a Pariſh Clerk was guilty of ſcandalcus Crimes, and 

ing proceeded zeainſt in the Spirirual Court, it was held en a Motion (or a Prohibition, that 
they may proceed to deprive him for theſe Crimes, though they were in their Nature only puniſh- 
able in the Temporal Courts, 2 Ld. Raym. 1507. U vide Dyer 293. Comp. Incumb. 53. Hob. 
Cearle's Caſe L. P.—— Cannot puniſh for writing a Libel, being an Offence indictabie at Lav. 
Comb, 91,—— For Sactilege the Party may be proceeded againſt in the Spititual Court, although 
the Robbery is likewiſe puniſhable in the Temporal Counts. 37 H. 6. 39. Bro. Appeal 22; a4 
2 Inſt, 492. 2 Keb. 23. Sid. 281.——So an Action at Law lies for an Aſlault an Battery on a 
Spiritual Perſon, as alſo a Suit in the Spiritual Court for Irreverence to his Perſon. 6 Mod. 156, 
Coo. Eliz, 655.——But for calling a Woman a Whoreand Thief, the Party cannot be proceeded 
2zanſt in the Spiritual Court and by Action at Law, being one continued Act. 2 Rol. Abr. 2 . 
$9 for Solicitation of Chaſtity which is attended with Force and Violence. Vd, 4 Co. 20. 2 Saif. 
532, pl. 15. 7 Mod. 78. 2 Ld. Raym. 809, 1101. . 


lerdings are ad inflantiam Furiir, ordinarily are the Buſineſs of Tithes, Safe 
5 ; Rights (p) 


*Paget73 | 


Act for reſtoring to the Crown the ancient Inriſdiction Fecleſiaſtical ; and the 16 Car. 1, e. 11. by 


of Offences quatenus Peccata contra Deum, it ſhould extend to all Sins jury in their | 


"The Civil Cauſes committed to their Conuzance, wherein the pro- V Title 
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PRE OO CAE WR 
| Rights of Inſtitution and Induction to Eccleſiaſtical Benefices, Matters of 
55 Matrimony and Divorce, and Teſtamentary Cauſes and the Incidents 
__-- thereunto,. as the Inſinuations of Feſtaments, Legacies of Goods and 
Money, Cc. wherein they proceed according to the Canon Law, and the 
Civil Law, which is taken as a Director in Points of Expoſition and De- 
termination. . IFC 8 


| *Pape1 74 $a f his Prerogative in creating Officers. 


Dyer 176. The King as the Fountain of Juſtice hath an undoubted Prerogative in 
2 Rol. Abr. creating Officers, and all Officers are ſaid to derive their Authority me- 
152. * diately or immediately from him; thoſe who derive their Authority from 
4 Co. 32. him are called the Officers of the Crown, and are created by Letters ba. 


: be 425” tent; ſuch as the great Officers of State, Judges, c. and there needs no 


Rol. Rep. the King hath created all ſuch Officers Time immemorial. | 

20044 > But though all ſuch Officers derive their Authority from the Crown, 
a is and from whence the King is termed the univerſal Officer and diſpoſer of 
Lev. 219, Juſtice, yet it hath been held, that he hath not the Office in him to exe- 
Co. Lit. 3, cute it himſelf, but is only to grant or nominate ; nor can the King grant 
114. any new. Powers or Privileges to any ſuch Officers, but they muſt execute 


- 9 435 their Offices according to the Rules eſtabliſhed and preſcribed them by the 


6 Co. 11, 12 Law. : . 1 Fa . . 

2 Inſt. 540. Neither can the King create any new Office inconſiſtent with our Con- 
2 Sid. 147, ſtitution or prejudicial to the Subject. N 
Moor 808. 5 5 „ : 5 Ss 

4 Inſt. 200. And on this Foundation it was held, that an Office created by Letters 


4 


= "a the Council of 7ork was unreaſonable and void. Fas, 

r. So it hath been held, that the King could not grant to any Perſon 
HB 63. to hold a, Court of Equity, it being a ſpecial Truſt committed to the 
King, and not by him to be intruſted to any other except his Chan- 
cellor. 0 | 1 
4 Aff. . So a Commiſſion to ſeize the Goods and impriſon the Bodies of all 
Br. Commiſ- Perſons who ſhall be notoriouſly, ſuſpected of Felonies or I reſpaſſes, 
frm 3,15, 16. without any Indictment or legal Proceſs againſt them, was held illegal 
2 Inſt. 54. and void. 5 | 2 1 | 
4 Inſt. 163. So Commiſſions to aſſay Weights and Meaſures, being of new Inven- 
(4) 13 E. z. tion, were condemned by (a) Parliament. | _ 50 


eg. , | | 
Co. 116. So where one Chute petitioned the King to erect a new Office for fe- 
| giſtering all Strangers except Merchant Strangers, and to grant the ſaid 
Office to the Petitioner with or without Fee; and it was reſolved by all 


the Judges, that the Erection of ſuch Office for the Benefit of a private 

| Perfon was againſt Laß. 5 5 

2 Inſt, 478. So it is held by L d. Coke, that the King could not authoriſe Perſons to 
| take care of Rivers and the Fiſhery therejn, according to the Method 


the making of that Statute, 


Vide Head of OFFICE and OFFICERS. 


12 Co. 316. greater or ſtronger Evidence of a Right in the Crown herein, than that 


Jon. 231. Patent for the ſole making of all Bills, Informations and Letters Miſhve in 


preſcribed by the Statute of Vm. 2. (13 Ed. 1. A. 1.) cap. 47. before 
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4. Of his Prerogative in making War and Peace. 


"The Power of making War or Peace ie inter Juru ſummi Imperiiy and 12. ve 
in (a) England is lodged (5) fingly in the King; tho', as my Lord Hale 1728 58 


"Y } 


ſays, it ever ſucceeds beſt when done by Parliamentary Advice. Co. 25. 

| 's. TRIS 007» FOWL s. on e ee e ny 
ledii, both Military and Civil, is one of the Jura Majc/tatis ; and therefore no Man can levy War 
in this Kingdom without the King's Commiſſion, z Iait, 9. %) The Diſputes touching the'Diſs 
paliti-n-of the M litia are now ſettled, and declared to be the Right of the Crown, by the Statutes 


of 13 Car. 2. c. 6. and 13 & 14 Car. 2. e. 3. Hal. Hiſt. P. C. 130. 


* A general War, according to my Lord Hale, is of two Kinds ;j - age] 75 


i. Bellum ſolemniter denunciatum. 2. B lum non ſolemniter denuncias P C 463. x 


tum. The firſt is, when War is folemnly declared or proclaimed by our 

King againſt another Prince or State, which is the moſt formal Solemnity 

of a War now in Uſe. 2dly, When a Nation flips ſuddenly into a War 

without any Solemnity, which happens by granting of Letters of 8 _ 

by a foreign Prince invading our Coaſts, or ſetting upon the King's Navy 

at dea; and hereupon a real though nota ſolemn War may and hath for- 
merly ariſen ; and therefore to {c prove a Nation to be at Enmity with („ When 
England, or to prove a Perſon to be an Alien Enemy, there is no Neceſ- the Courts 
ity of ſhewing any War proclaimed ; but it may be averred, and ſo ah iy. ; 


put upon the I rial of the (4% Country whether there was a War or the qu... 


not. 1 EE „ and Miniſ- 


| 8 467 | 5 ters of the 
fame may by Law protect Men from Oppreſũon and Violence, and diſtribute 9 N all, it is 
{aid to be Time of Peace; ſo when by Invaſion, Inſurrettion and Rebellions; Ne. the peaceable 
Courſe of Juſtice is diſturbed, then it is ſaid to be Time of War; and the Trial hereof is by the Re- 
cords and Judges of the Courts of Jultice, Co. Lit. 249. (4) Owen 45. - | 


Peace is of two Kinds; 1/, Poſitive or Contracted. 2dly, Such a Hal. Hiſt, 
Peace as is only a Negation or Abſence of War. A Poſitive Peace is P. C. 159. 
ſuch as ariſeth by Contracts, Capitulations, Leagues or Truces between | 
Princes or States that have Jura ſummi [mpern, and is of two Kinds. 

1. Temporary, which is properly Ce) a Truce, which is a Ceſſation from (e] The Dif. 
War already begun; and then, the Term being elapſed, the Princes or OW be- 
States are iþ/o facto in the fonmer State of War, unleſs it be protracted bee od 
by new Capitulations, or be otherwiſe provided in the Inſtrument or Truce is, 
Contract of the Truce. 2. Perpetual ſine termino or indefinite, which that a Truce 
regularly continues according to the Tenor or Conditions of the Agree- 3 g 
ment, until ſome new War be raiſed between the Princes or States upon W 
ſome emergent Injury ſuppoſed to be done by the one Party or the other; Time, but 
and this is properly called a (7) League Fædus, and makes the Princes a League is 
and States Confederati; and though this may be yariouſly diverſified, ac- - Foe yer 
cording to the Capitulations, Conditions and Qualifications of ſuch peace. 
Leagues, yet they are ordinarily of theſe Kinds. II, Leagues offenſive 4 Inf. 156, 
and defenſive, which oblige the Princes not only to a mutual Defence, vide Molloy, 
but alſo to be aſſiſting to each other in their military Aggreſſes upon 7 & Ke * 
others, and makes the Enemies of one in Effect the common Enemies bh 

of both. 2dly, Defenſive but not offenſive, obliging each to ſuccour and Municipal 
defend the other in Caſes of Invaſion or War by other Princes. 3dly, Laws of 
Leagues of ſimple Amity, whereby. the one contracts nor to invade, in- jonas | 
jure, or offend the other, which regularly includes alſo Liberty of mutual cept 1 
Commerce and Trade, and Safeguard of Merchants and Traders in either's 2Show, 369. 


ominions. . | 
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Hal. Hiſt. 
* P. C-. 160. 


With another, and y 
general Rule is ubi Pellum non eft Pax 


(% f Rol. 
Rep. 152. 
*Paget76 
6 Molloy 
. 
2 Rol. Abr. 


175. No 


, LT 3 5 

2: A Peace which is only a Negation or Abſence of War is where no 
League or Articles of Peace intervene, nor yet any Denunciation of 
War; as among divers Princes in the World who never capitulated one 
et there is no State of War between them; and the 


* 


The King in conſequence of his Beer in making War and Peace, 
hath a Prerogative in the Coin and Royal Mines, in Salt-Petre and Gun- 
powder j may (a) enter into a Man's Lands to make Fortifications 4 ma 
5 on Embargoes, grant 5, Letters of Marque and Repriſal, * pre 
1 Soldiers; Sailors, Cc. and though in many Inſtances relating to theſe 

atters, the ſtrict Letter of the Law may be exceeded, yet from the 
Neceſſity of Order, Government and Diſcipline, are they countenanced 
and allowed ; quod Neceſſitas cogit deferdit. 


Perſon can take the Ship or Goods of the adverſe Party unlefs he hath a Commiſſion from the King, 
the Admiral, or thoſe that are ſpecially appointed thereunto. Hal. Hiſt, P. C. 162. Vern, 54. 
By the Law of the Admiralty, the Property of a Ship taken vpon the High Sea without Letters of 
Margue, veſts in the King upon the taking. Carth. 399.—— Clauſe in a Charter which impoweris 


ing the Goods of every Perſon Is illegal and void. Show, „ (c) 6 Co. 25. Hur: 134. 


— 


— 


3 Asta the preſſing of Saltors, ſec Foſter Rep. The Caſe of Alexander Broadfoot, fo. 154, and 


Black. Com. 1 V. 418. and fee alſo Comb. 245, | 


Ld. Raym. 
28: «per Te- 
by Eh, J. 


Vide Head 
vi ] nfants. 


never be cancelled, though the Subj 


mond, who was appointed Guardiin to the Duke of Beaufort, 


eins only by the King's Proclamation. 


2 


The King may declare War againſt one Part of the Subjects of 2 
ince, and may except the latter Part; as was done by K. Will. in his 
Declaration of War with France, where he excepted the French Proteſtants; 
and of ſuch Proclamations all ought to take Notice, becauſe the War be- 


5. Of his Prerogative as Parent Patri in taking Care of Infants, Ideots, 
** : , Euratics, and Charitable Uſes. / ; 


The King, as Parens Patrie, hath the Protection of all his Subjeds ; | 
and in a particular Manner is to take Care of all thoſe who by Reaſon of 
their Want of Underſtanding are incapable of taking Care of themſelves 
and their Affairs. By virtue of this high Truſt, Infants, who by Reaſon 
of their Nonage are under Incapacities, are under the Protection of the 
Crown; and hence ariſes Allegiance, as a Debt of Gratitude, which can 
ject owing it goes out of the Kingdom, 


e or ſwears Allegiance to another Prince. „ ; 
Will. Rep. This Truft lodged in the King, and the Juriſdiction exerciſed herein, 
„ originally belonged to the Court of Chancery, and now, upon the Diſso- 
lution of the Court of Wards, is again devolved on that Court. Hence 
it is every Day's Practice in that Court to determine as to the Right of 
Guardianſhip, to puniſh Abuſes in relation to their Perſons, Ec. 
Aon. If a Perſon appointed Guardian is attainted, or otherwiſe becomes in- 
206. in the capable, the Truſt devolyes on the Great Seal as, the General Guardian | 
/// ⅛˙ ˙—rie⁊ẽ e SO oF 
Duke of Or- | | 7.1 


In the like Manner and for the ſame Reaſon it in, that Ideots and 15 


Vide Head 
7 8 natics, who are incapable of taking Care of themſelves, are | pronides 


— 


Vide Head 
of Charitable 


. 


for by the King as Pater Patri. | 
In like Manner in the Caſe of Charities, the King pro bono publico has 
an original Right to ſuperintend the Care thereof; ſo that abſtradicd 


Will. Rep. 1:9. : 
| o 


\ 


9 


PREROGATIVE 


from the Statute 43 Blix. capi 4. relating to Charitable Uſes, and ante- 


cedent to it as well as ſince, it has been every Day's Practice to file In -- 
formations in Chancery ia the Attorney-General's Name, for the Eſtg. 
blihment of n r dd EO V5 
8 5 3, % 5 A 21 A bs | 9 5 \, 10 ig 4 N FR: t g | | T | 
6. Of his Prerogative in Pardoning. 


This high Prerogative is (a) infeparably incident to the Crown, and the 

thoſe only whoſe Caſe, could it have been foreſeen, the Law)“ itſelf may *Pagerp 
n Co. Lit. 

cy H. P. C. 104 

3 Inſt. 233. 


Ling is intruſted herewith upon a ſpecial Confidence, that he will ſp: J . 
be preſumed willing to have excepted out of its general Rules, which the 

Wiſdom of Man cannor poſſibly make fo perfect as to ſuit every particular 4. b. 
Yau; ah (a) It is a” . Truſt and Prerogative in him for a Fountain of Bounty and Grace 


to his Subjects, as he obſcrves them deſcrving or uſeful to the Public ; which he can neither grant 


or otherwiſe extinguiſh ; per Holt Ch. J. Ld, Raym. 214. & per Rokeby J. As he cannot but have 
the Adminiſtiation of public Revenge, ſo he cannot but have a Power to remit it by his Pardons 
when he judges it proper. lden. N | OS ON Fe | 


Vide Title PARDON. 
7 . Of Diſpenſations and Non Olftantes. 


The Power and Prerogative of diſpenſing with Laws and granting Non 2 Rel. Abr. 
Obantes, hath been always looked upon with a jealous Eye, and are faid 2 F 
have been firſt invented in Rome and brought into this Kingdom by the 2 2 
ope and Clergy. wo iy gs 5 | 85 

But though 4 have not been favoured in the Courts of Juſtice, yet 
it hath been always held, that the King had a Prerogative in certain 11 Co. 88. 
Caſes + to grant Diſpenſations and Non Obftantes, which is founded in Finch 234. 
Venitudine Foteftatis ; and upon this Reaſon, that it is impoſſible for Dyer 54- 
Law-Makers dy human Prudence to foreſee ſeveral {PRES Caſes Pin, 1 
that may happen, wherein a Law that is good in general might be miſ. did or did 
chievous in ſome particular Caſes; and therefore and for the publick not exiſt 
Good the Law intruſts the King (who is iatruſted. with the Execu- (3nd from 
tion of the Law) to judge of ſuch Circumſtances ; and when ſuch, par- ae ae 
bps Caſe happens, to exempt it out of the Penalty of the General —— it 

aw. | 5 ; . f - 4 perna 

$ N | | 1 * — 

there is now an End to the Claim. Vide the Statute infra 178, 


* 


$1n the ſecond Paragraph, fo. 178. a Caſe is put, that before the Statute of W. 3 (infra 158) 
mizht perhaps have a !mi: ted of ſome Doubt. 1 | FF 


The prevailing Diſtinction herein hath been, that the King cannot by 12 Co. 29. 
any previous Licence or Diſpenſation make an Offence diſpuniſnable 3 2 

which is Malum in e; but that in certain Matters, which are only Mala © © * 1 
robibila, he may to certain Perſons and on ſome ſpecial Occaſions; ang 
this Diſtinction the Ch. J. (b) FYaughan admits, being well underſtood (4) in the 


and rightly applied, is the beſt Guide in theſe Matters, Lit ol The- 
on f 8 mas and Sor» 


rel, Vaugh, 330 to 359. where this Learning is fully diſcuſſed; and in Lev. 2x7, Sid. 6, 7. 8. C. 
On this Diſtinction it was always held, that the King could not dif- Vaugh, 334. 


lege, Extortion, Perjury, Treſpaſs, and others of the {c like Kind ; and 
| | Ry 5 A | £3 5 £2 that (e) Hence 
3 | e e et oe pre ane 10 the Reſolu- 
; 2 0 the Year-Book 13 H. 3. 11, $2. pl. 35. tha' the King's Grant to the Biſhop of Saliſburyand his 
*«cellors having the Cuſtody of a Piiſon, that they ſhall be quit ef all Eſcapes, Ws. havin _— 
* | O32 | 5 * 
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vice a Hawk po, 


fe 


„ ER EN GMG A N N 
allowed in that à Pardon for any ſuch like Offence that was Malum in ſe before it 


Eyre ſhall be happened was void. 


à good Nii- 


charge from any Fine for 4 negligent Eſcape out of the Priſon, is doubted of in 2 Hawk. P. C. 38. 


Hawk P. C. But where a Thing lawful in its own Nature is made unlawful by Ad 
390. and e- of Parliament only, as the Carrying Bell-Metal or Beer, c. out of the 


| * Realm, Importing certain Merchandizes in foreign Ships, Oc. Selling 

there ci ed. Wines beyond a certain Price, Exporting Wool to any other Place than 

| Calais, Coining Money of a baſe Alloy, and other Matters of the like 

Nature ; it ſeems formerly to have been taken for granted, thar generally 

the King might diſpenſe with it as to a particular Time or Place, or 

1 Perſon, or even Corporation aggregate, ſo far as the Public was concerned 
Which in it. 9 1 | | 0 | 


was (in ſuch 3 „ ; 8 55 
Caſes) making tlie King Legiſlator, and, as ſich, full, complete, and ſole Sovereign, inſtead of 


executive Magiſtrate. 


ZHawk P.C Yet where ſuch Diſpenſation could not but be attended with great Js 
convenience, as the Introducing a Monopoly, or Fruſtrating the End for 
which the-Law was made, as the Licenſing a particular Perſon to import 


page 178 foreign Cards or Wines prohibited by Parliament, and * a fortiori, if it 


tended to ſuſpend the whole Statute in general, it was commonly agreed 

+ Theſe to be void. + „„ 

k ind of De- | | | : DE pe: ES | 

ter minations ſhew the Abſurdity of the Claim. As to what the King might legally diſpenſe with, 

ſee the Paragraph next but one, 1 5 i . 

Hawk. P. C. Alſo wherever an Act of Parliament gives a particular Intereſt or Right 

_—_ HS of Action to the Party grieved by the Breach of it, as the Statutes of 

Hard. 110. Mortmain, which give an Entry to the next immediate Lord for an Alien- 
ation to a Corporation, the Statutes againſt Maintenance, Forcible Entries, 

_ Carrying Diſtreſſes out of the Hundred, ſuffering one in Execution to 

eſcape, Ce. which give an Action to the Party grieved by the Offence 
prohibited; it ſeems to have been always agreed, that no Charter by the | 
King can be of any Force to bar the Right of the Party grounded upon 
ſuch” Statute ; becauſe it is a ſettled Rule, that the King cannot prejudice 
the Intereſt of the Party. TR, 


Hauk P. C, Alſd where à Statute is expreſs, that the King's Charter againſt the 


125. . t Purport of it, whether with or without a Clauſe of Von Ob/ante, (hall 


187; be void; it is faid by (a) Sir Ed. Cole, that no Clauſe of Non Ob/lant: 
(a)12Co.18. can diſpenſe with it, unleſs it tend to reſtrain ſome Prerogative ſolely and 
5 inſeparably incident to the Perſon of the King; as the Right of Pardou- 

- ing, or of Commanding the Service of the Subject for the Public Weal; 
which being as he ſeems to argue, founded on the Law of Nature, 

are ſo far inſeparable from the King, that by a Clauſe of Non Obſtante 


.he may diſpenſe with any Statute whatſoever which tends to deprive him 


Reg 


4 This may of them. || 


admit of 8 1 
Doubt: But it ſeems ſtrange to ſay, that when the wwhol: Legiſlative Body hath enaQed any Thing, 
that once the three Eſtates of he Realm, being only a Part of the Legiſlative Body, ſhould have 


x Power fo diſpenſe with what hath been ſo enacted. Hou ever, there is now an End of the Queſti- 
on. Vid the Statute of W. 3. infra. „ . „ 


2H. 7. 6. b. On this Foundation the Reſolution of the Judges in the Trar- Bool 
. 300, 2947-8 faid to be maintainable ; in which it is adjudged, that where the 

| - Statute of 23 Hl. 6. cap. 8, expreſsly enacts, that Patents to Sheriffs to 
continue longer than a Year ſhall be void, and the Party diſabled to bear 

the Office of Sheriff notwithſtanding any Clauſe, of Non Obftante ; 2 

0 e ing 


* * 


- 
— 


n 
King by the Clauſe of Non Ohante might make a good Patent of Tuch 


Office for Liſmme. 503 DO3: $23 it e to MEET: 

In the Reign of K. Fam: 2. when the King's diſpenſing Power was 
endeavoured to be extended, a difference was taken and attempted to be 
eſtabliſhed in thoſe Caſes, which was, That as to a General Law made for 
public Government, and in which all the King's Subjects were equally in- 
tereſted, the King might diſpenſe with it, but not where any Right or 
Intereſt veſted in a particular Perſon ; and it was ſaid to be no Objection 
to ſuch diſpenſing Power, that the Law was made pro bono publico ; for 
that though it was pro-bono Subditorum, yet not being Singulorum but Po- 
puli Complicati, the King might diſpenſe with it. i e 


E 
var bees 2 Cry 2 y a F \ 


| Alſo the following Points were determined in Sir Ed. Hale's Caſe in the Comb. 227. 
{fame Reign. 1. That the King is Sovereign or abſolute Prince.” 2. That IIs 
the Laws of the Land are the King's Laws. 34 That to diſpenſe with Cher z 5 4 
Penal Laws, where the Subject hath no porticular Damage, for neceſſary : 12 
and urgent Occaſions, is an inſeparable Prerogative of the King. 4. That 2 
the King is ſole Judge of ſuch Neceſſity. 5. That this Truſt reſiding in i4Y 
him came not from the People, but was a Sovereign Right of the King Ul 
ab Autiquo. G. That the Diſpenſation in this Caſe, becauſe it came with- 9 
in three Months before any Diſability incurred, was a good Bar to the 1 
Plaintiff's Action. Na | e FA 155 A 
Theſe Reſolutions being thought of dangerous C onſequence, as tend- & N 
ing in Effect to make the Execution of the moſt neceſfary Laws precarious, 7 4 
and merely dependant on the Pleaſure of the King; 472 WED — 1 
By the 1 W. & M. fe 2. cap. 2. it is declared and enacted, That . 44 
no Diſpenſation by Non Obfante of or to any Statute or any Part there- % 24 
{© of be allowed, but that the ſame ſhall be held void and of none Effect, 1 
except a Diſpenſation be allowed in ſuch à Statute.” e 4 
As the aborementioned Caſe of Sir Ed. Hal: is the moſt remarkable 1 
Caſe on this Subject, it may not be improper to inſert it at large“ as *Paget79 4 
taken from an MS. Report, together with the Argument of Sir Ed. | 9 


Northey. | : 

This is an Action of Debt for 5o0ol. founded on a Conviction of the Anthony 
Defendant for exerciſing the Office of a Colonel of a Foot Regiment, Godden v. 
after Negle& to take the Oath of Allegiance and Supremacy injoined to be 8 . 
taken by the Statute 25 Car. 2. cap. 2. by which Statute the Defendant 1 3 
hath forfeited the Sum of 500). to him that ſues for the ſame. | 

The Declaration ſets forth, that the Defendant Sir Ed. Hale, the 20th © 
of Nov. Ann. 1 Regni of this King, at Hackington in the County of Kent, 
was advanced to be a Colonel of a Foot Kegiment'in the, ſaid County 
(which the Plaintiff avers to be a Military Office and Place of Truſt un- 
der his ſaid Majeſty and by Authority from him derived); and that the 
Defendant beld and exerciſed the ſaid Office for three Months then next 
following, and to the Time of exhibiting the Bill of the Plaintiff, andgdid 
and doth inhabit in the ſaid Pariſh, and County, and did not either in the $27 
Court of Chancery in this Court, or in the next Term or in the next . 
Quarter - Seſſions of the Peace holden for the ſaid County of Kent or Place 
where he did reſide, or within three Months after his Admiſſion to the 
lane, take che ſeveral Oaths of Supremacy and Allegiance ; but did wholly #4 
negle& to do the ſame, and did continue after his Neglect to execute the 
laid Office, and yet doth execute the ſame, contrary to the Form of the 
deute in that Caſe made and provided. 

The Declaration further ſets forth, that the ſaid d Ed. Hale the De- 
fendant 29 March laſt, at the Aſſizes held at Rocheſter in the County of 
kent before the late 1d. Ch. J. Jones and Mr. Fo. Withens Juſtices of 
Oer and Terminer for the ſaid County, was indicted for the ſaid * 

an 


* 


_  -; | TT RER OG A VTAIT SE | 
, . and for executing the ſaid Office after the ſaid Neglect contrary to the 
15 Form of the ſaid Statute; and thereon was in due Form of Law con- 
victed, as by the Record thereof may appear; and the [Plaintiff intitles 
himſelf to the ſaid 500. forfeited; by the Defendant by the ſaid Act on his 

ſaid Conviction, and faith the Defendant hath not paid him the ſame. 
Jo this Declaration the Defendant pleads in Bar, that the King's 
Majeſty that now is, after the Defendant's. Admiſſion to the ſaid Office, 
and within the three Mooths next enſuing, and before the next Term 
or Quarter Seſſions of the Peace after the ſame, and before the exhibit- 
ing the Bill of the Plaintiff in this Court, viz. the gth Day of Junnary 
in the firſt Year of the Reign of his preſent Majeſty, his ſaid Majeſty 
by his Letters Patent under the Great Seal of England, did diſpenſe; par- 
+»: 4 - don, remiſe, and diſcharge, to and with the ſaid Defendant, of and from 
5 8 ttaking the ſaid Oaths of Allegiance and Supremacy, and front receiving 
the Sacrament according to the Uſe of the Church of England, and from 
ſubſcribing the Teſt mentioned in the Act of 25 Car. 2. (cap. 2.) ot men- 
tioned and contained in any other Ads of Parliament, and of and from 
all Crimes, Convictions, Penalties, Forfeitures, Damages and Diſabilities 
incurred or to incur at any Time then after for executing the ſaid Office, 
after he ſhould omit, negle&, or refuſe to do and perform any of the ſaid 
Matters injoined to be done by the ſaid Act; and further, that bis ſaid 
Majeſty by his ſaid Letters Patent did grant unto the Defendant, that he 
ſhould be enabled to hold the ſaid Office without taking the ſaid Oaths or 

ſubſcribing the ſaid Teſt, as if the ſaid Act had never been made. 

To this Plea the Plaintiff demurred, and the Defendant joined in De- 

ö murrer. 7 N ö TOE Lon 


Mr.Nerthey., I am of Counſel with the Plaimiff in this Caſe, aud am 


+ dA % + 


humbly 10 ſhew 


*Page180 - * This Action is grounded on the Statute made 25 Car 2. cap. 2. 


Office or Offices, Imployment or Imployments aforeſaid; and that all 
and every ſuch Perſon or Perſons to be admitted as aforeſaid; not having 
taken the ſaid Oaths, ſhall, at the Quarter-Seſhons of that County or Place 
where he or they ſhall reſide, next after ſuch his Admittance or Admit- 
tances into any of the ſaid reſpectiye Offices or - Imployments aforeſaid, 
take the ſaid ſeveral. reſpective Oaths as aforeſaid, and ſhall receive the 
Sacrament of the Lord's Supper, according to the Uſage of the Church 
Of England, within three Mong after his or their Admittance into ot 
receiving the ſaid Authority and Imployment, in ſome publick Church on 
ſome Sunday immediately after divine Service and Sermon, and ſaall ſub- 
ſcribe the Teſt in the ſaid Act mentioned at the Time whien he ſhall take 
the ſaid Oaths. 1 55 Aft 
And by the ſaid Act it is further enacted, That all and every the Perſon 
and Perſons aſoreſaid, that do or ſhall neglect or refuſe to take the = | 


* 


„% GATIYVSE = 
Oaths and Sacrament in the faid Courts and Places, and at the reſpective 
Times as aforeſaid, ſhall be ip/o facto adjud ged incapable? and diſabled in 
and to all Intents and Purpoſes whatſoever to have, occupy and enjoy the 
ſaid Office or Offices, Imployment or Imployments, Qs. and every ſuch _ 
Office and Place, Imployment and Imployments ſhall be void, and is by 
the ſaid AR adjudged voie. da 7s eee do] 
Then comes the Clauſe of Forfeiture, by which the-Plaintiff is intitled 
to this Action, which is, That all and every ſuch Perſo or Perſons that 
ſhall neglect or refuſe to take the ſaid Oaths, or the Sacrament as aforeſaid, 
within the Times and in the Places aforeſaid; and yet after ſuch Neglect 
and Refuſal ſhall exerciſe any of the ſaid Offices or Imployments after the 
ſaid Terms expired wherein he or they ought to have done the ſame, and 
being thereupon. lawfully, convicted in or upon any Information, Preſent. | 
ment or Indictment in any of the King's Courts at We/lminſler or at the \, 
Aﬀiſes, every ſuch Perſon and Perſons ſhall be diſabled from thenceforth 
to ſue or uſe any Action, Bill, Plaint or Information in Courſe of 
Law, or to proſecute any Suit in any Court of Equity, or to be Guardian 
of any Child, or Executor or Adminiſtrator of any Perfon, or capable of 
any Legacy or Deed of Gift, or to bear any Office within the Realm of 
England, Cc. and ſhall forfeit the Sum of 500/. to be recovered by him 
or them that ſhall ſue for the ſame, to be proſecuted by an Action of 
Debt, Suit, Bill, Plaint or Information in any of his Majeſty's Courts at 
Wfminfler, wherein no Eſſoin, Protection or Wager of Law hall 
In this Caſe, my Lord, I ſhall lay down and endeavour to maintain theſe 
two Things: Og Ons ee ee e aaa, 
Firſt, That the Plaintiff hath well intitled himſelf by his Declaration to 
recover the 50ol, demanded by him againſt the Defendant, according to 


the faid Act 25 Car. 2. c. 2. of the late King . 
by his Plea alledged any Mat- Page 18 


* Secondly, That the Defendant hath not, 
ter that can bar the Plaintiff from the Recovery of the ſame. | 
As to the firſt, I conceive, that by the faid Act four Things are neceſ- 
ſarily required before the Informer can be intitled to bring an Action for 
the 5001. 7%%%ͤ%ᷣ“] es LAGO Re T 

Firſt, That ſuch Perſon hath been admitted into ſome Office, Place, or 
Imployment within the Deſcription and Intention of the ſaid Aa 
Secondly, That ſuch Perſon after his Admiſſion into ſuch Office hath 
neglected or refuſed to take the ſaid Oaths at the Times and Places by the 

aid Act directe. KY | 

Thirdly, That ſuch Perſon after ſuch Neglect or Refuſal hath continued 
to execute ſuch Office. ho Es 
Fourthly, That ſuch Perſon be convicted thereupon in one of his Ma- 
jeſty's Courts at Weftminfter or at the Aſſiſes, at the Suit of the King, by 
Information, Preſentment, or Inditment.  '  +<-© —  © | 

The Plaintiff hath ſhewn all theſe Things in his Declaration. 

1. It is ſet forth, that the Defendant was admitted to be Colonel of a 

Foot Regiment, which is expreſsly averred to be a Military Office and a 
Place of Truſt under his preſent Majeſty, and by Authority from him de- 
tired, according to the Words of the ſaid Act of Parliament. We 

2. It is expreſsly ſhewn, that the Defendant did negle& to take the « 
Oaths of Allegiance and Supremacy in the next Term in the Court of 
Chancery or this Court, or in the next 3 for the County or 
Place where he did then inhabit, or within three Months next after his 
Admiſfon to the ſame, which are Times and Places limited and appointed 


by the ſaid Act for the taking of the ſaid Oaths. | 
+ | = Fa : we PP 8 | 3. r 


* 


%% »;; 
| x1 3. It is expreſsly averred, that the Defendant did execute the faid 
= a Office: after . Limes — 4 and his Neglect to take the fi 
3 Oaths. 

1 | 4: Laftlyi i. is 41 8 in che Declaration, that the De was by 


Indictment at the Aſſiſes in Kent before Sir Tho. Jones and Mr. Juſtice 
Withens, Iuſtices of Oyer and Terminer for the ſaid County of Kent, lay. 
fully convicted for executing the ſaid Office after his Neglect to take the 
faid Oaths, contrary to the Form of the ſaid Statute ; which is a Con- 
viction by one of the Means, wiz. by Indictment, and in one of the Cours 
Viz. at the Aſſizes, in the ſaid Statute mentioned. 
- Theſe, my Lord, I conceive are made 2 by the Statute, but i it is 
not incumbent on the Informer to make them al appear to be ſo; for as 
to the three firſt,” they muſt be proved on the Information, Preſentment 
or Indictment at the King's Suit, before ſuch Officer can be convided ; 
but when there is a Conviction; the Informer need only ſhew the Record 
thereof. 
If then Ew Plaintiff bath intitled himſelf for his. i the next 
Thing to be conſidered i is, the Matter alledged by a Dea in Ba 
thereof. 
In ſpeaking to this 1 ſhall conſider. two Things. 5 | 
Firſt, Whether the Defendant ſhall be now admitted to TAY this Dif. 
penſation i in Bar of this Action, and whether he hath not loſt the Benefit 
of it, by not pleading of 1 it in Bar to the Indictment whereon he hath been 
convicted. 
Secondly, hn he may plead ie Eine now, . the fame be 
good in Law to enable the Defendant to execute the ſaid Office without 
taking the ſaid Oaths, ſo that he ſhall be exempted. from the Penalty in- 
flicted by the ſaid Act of Parliament for executing the ſaid Office after his 
neglecting to take the Oaths. 
| As to the firſt Point, I ſhali obſerve to your Lordſhip the 17 men · 
tioned in the Record now before you; the Defendant was admitted to the 
_ Office of Colonel the 2oth of Now: Anno 1. of this King; the Offence in 
85 executing the ſaid Office after his Neglect to take the Oaths of Allegiance 
. and Supremacy, is alledged to be the 1oth of March, Anno 2. of this King; 
and the Conviction for the ſame appears to have been the 29th of Marc, 
Anno 2. of this King; and the Diſpenſation pleaded by the Defendant was 
granted to him the gth Day of January, Anno 1. of this King, which was 
before the Offence and Conviction ; ſo that as to this Point the Caſe will | 
be but this: 
An Act of Parliament doth emaQ, that he who doth neglect to take the 
= . Oath of Allegiance within the certain prefixed Time, and ſhall be convict 
=_ of the ſame by Indictment, ſhall forfeit 500. to him who will ſue on fac 
Conviction for the ſame ; the Defendant neglects to take the ſaid Oath, 
having a Diſpenſation of the ſame granted to him before the Time lapſed 
for taking the ſaid Oath ; and which (to make a Caſe) is admitted to bea 
2 Excuſe, ung may be plaza jo Bar of any Indictment for that Ne: 
glect. 15 
The . is aſter indicded for that Neglect, and pleads Not guilty E 
to the ſame; and an Action is brought by the Plaintiff apainſt him for the b 
Fool. on the faid Conviction, and the Defendant pleads the ſaid Diſpenſar A 
tion in Bar. I conceive with Submiſſion, he comes too late; for the De- of 
fendant had bis Election to have leaded the ſaid Diſpenſtion in Bar 10 
olf the Indictment, and to have 2 0 d on it; and that Was his pro- hi 
per Time to make Uſe of the ſame or to waive it, and inſiſt on h 
his Innocence, ,and plead Not guilty ; and when he 8. eads Not gully 
and does not make Uſe of the Diſpenſation for * efence, 3 


1 W 32 * * 
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„ d and i EF 
To make this plain, I humbly fubmit to ws Lordſhip's Confideration, 
| that after the Conviction the Defendant coul 


t could never have made Uſe of his 
Diſpenfation to have ſtayed the Judgnient on the ſame, which is the ex- 
preſs Opinion in the 11 ff 4. Bro. Tix, Chartres de Pardon, pl. 15. the 
Words of the Book are, “ He who pleads Not guilty cannot plead a 
„ Pardon afterwards, unleſs the Pardon be of a later Date than the Time 


« of his Plea. ; 


makes out the Reaſon of it ro be what I have before offered. Marſhall in 
the Reign-of Q Mary bad committed Petit Treaſon ; the 10 Elia. there 


Petit Treaſon after, and-ſhe. brought a Writ of Error to reverſe the fame ; 
and it was there reſolved, that ſhe may aſſign the general Vardon for Er- 
ror, becauſe ſhe had no Day in Court to have pleaded' it, but always 
Court, and had not pleaded the ſame. q | 
In a Sci: Fa. upon a Recognizance, if the Defendant appear, and hav- 
ing a Releaſe that he may plead, does not plead it, and Judgment is 
given againſt him, he hath totally loſt the Benefit of his Keleaſe, and thall 
not be relieved in an Audita Querela on the ſame againſt the ſaid Judg- 
ment, for that he hath waived tte. Benefit of it himſelf; bur if Judgment 
had been given againſt him by Default on a Nihil returned, there he ſhould 
be relieved by Audita Querela; for that he never had any Time before to 
hare pleaded it: This is agreed, my Lord, in the Caſe cited gf Marſhall, 
and in Rol. Alr. 306. where divers Caſes to this Purpoſe are collected 
together. 8 | 


ant by pleading Not guilty to the Indictment did thereby loſe the 


againſt the Conviction on the ſaid Indictment, either in Arreſt of Judg- 
ment, or by Error. In the next Place, I conceive, that the Defendant 
ſhall be no more admitted to uſe the faid Diſpenſation againſt the Plaintiff 
than he could againſt the King; for on the Plaintiff's bringing his Action 
tor the 5000. forfeited, the Statute veſts the Benefit of the Conviction in 


him, and creates a Privity between the Plaintiff and Defendant as much 


as if the Plaintiff had been Party to the Record of the Conviction; by the 
Words of the Statute this appears very plain, far the Words are, And 
being thereof convicted ſhall forfeit the Sum of Fool. to be recovered by 
Lim who vill ſue for the ſame; this Action I take therefore to be in 
Nature of an Execution of that Conviction, and therefore the Defendant 
2 nt be admitted to plead any Matter precedent to the ſame in Bar of 
is Action. 8 e 
The Plaintiff in this Action, may, I conceive, be reſembled to an Ad- 
miniſtrator de bonts non, who by the Statute 18 Car. cap. 8. may ſue forth 


Execution on a Judgment obtained by an Executor or Adminiſtrator 


before him ; and certainly no Man ever thought but that Statute put the 
Adminiſtrator de bonis non, to all Intents and Purpoſes, in the fame Con- 


dition as the Executor or Adminiſtrator who obtained the Judgment was 


in; and that the Defendant cannot alledge any Matter whatſoever againſt 
_ which he could not have alledged againſt him who obtained the ſaid 
gment. | N | | 
My Lord, I conceive there is a great Difference where a Record of a 
nviction is the Foundation of an Action, ſuch as without which the 


In 3» Cro. 4 Marg 1 et and Masſbulhs Caſe, the Difference there taken > 


was a general Pardon, notwithftanding which ſhe was outlawed for the 


* Benefit of his Diſpenſation, and could not help himſelf by the ſame . 


made Default; but that it had been otherwiſe if ſhe had ever appeared in 


By this I conceive it is very clear, that as to the King, the Defend- 


Pager83 


Action will not lie; and where it is an Evidence only which the Plaintiff | 


may 


— 


' , Prone lifapigr way let inalons, .apd yer muingain 


The ſecond _. But admitting this Point to be againſt the Plaintiff, and that the Defen- 
| and grand dant hath Liberty, to plead the Diſpenſation to this Action, I conceive it i 
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1 Ft his Action; as in 
Caſe of a Conviction on an Indietment of ttery, whi H PE 
Plaintiff in an Action for the ſame Battery may make Ule of, or maintain 
his Declaration by other Proof. In the firſt of theſe Caſes the Recor 
* be taken to be true according to the Tenor of it till it be reverſed 
by Error; but in the other Caſe the Defendant is not at all concluded by 
it, for the Plaintiff doth not, nor can rely on the ſame as he doth on th: 
firſt; for there the Conviction is ſo much the Foundation of the Plaintif', 
Abbe, that l.conceiye he might have. declared only on the fanie, and far 
ſet nothing out in his Declaration, but that the Beadant tos indicted and 

convicted for the Offence contained in the Inditment.., © 
If the Defendant ſhall be admitted to plead this Plea now, he ſhall 
thereby falfify the Record of the, Conviction in the very Point tried; 
wah be faull never be ee 9Þy e e 1d. COMER © 

[f) / LES. PAY is 
f For theſe Reaſons and Authorities, I ſhall conclude as to the firſt Point, 
that the Defendant, by pleading Not guilty; to the Indi&ment, hat 
waived the Benefit, of his Diſpenſation, and ſhall never have Advantage of 
the ſame to avoid the Execution of the Judgment in the Conviction on that 
Indictment, which is to be executed by this Action according to the Di. 


rection of the Statute. _ 


no Bar; but that, . notwithſtanding the ſame, the Plaintiff ſhall recover; 
for that the Diſpenſation was merely void in Law, and could not enable 
the Defendant to execute the ſaid Office, without taking the ſaid Oaths, 
nor exempt him from the Penalties inflicted by the ſaid Act on his exe- 
cuting the ſaid Office after his Neglect to take the ſaid Oaths according to 
the ſaid AR. | 7 8 + LS A ti 
I ſhall not trouble your Lordſhip with a Diſcourſe on Nen Olflants 
in general, nor how nor where they were brought into the World; and ſhall 
not deny but agree, that the King hath, by his Prerogative, a Power of dil- 
penſing with Penal Laws in many Caſes; and it is a great Uſe and Ad- 
vantage to the Subject as well as to himſelf, that he hath ſuch a Power; 


for although Acts of Parliament paſs with the greateſt Deliberation that f 
can be, yet the Judgments of the Law-makers are but finite and fallible, b 
and they cannot poſſibly foreſee all Events that may happen ; and that E, 
which was well intended and ſpecious in the Theory, may be fatal in the 0 
Practice; and to particular Perſons there may be, without the Aid of this C 
Prerogative, the greateſt Injuſtice many times done by the Help of a Law; 
but though the King have ſuch a Prerogative, yet that Prerogative 1s Bl 
| bounded by the Law); and with ſome Acts of Parliament the King cannot py 
diſpenſe at all to any Perſons in any Caſes ; with other Acts though he la 
may diſpenſe, yet not to all Perſons nor in all Caſs. "0 
That the King cannot diſpenſe with ſome Acts of Parliament to wy 8 


Perſon, will appear from 11 H. 7. fol. 11, 12. the King cannot diſpeaſe 
with a Law that prohibits an Act that is Malum in ſe; as the King canno! 
licenſe a Man to kill another, nor do any Nuſance to the Common Hig 
Way; and if ſuch Licences be granted, they are void. 

The King cannot diſpenſe with an Act of Parliament which is of public 
Concernment, and in which the People have any Intereſt; for that is fe 
veſted in them that the King cannot diveſt, The Statutes of 13 KR. 2. 
cap. 3. 15 R. 2. tap. 5. and 2 H. 4. cap. 1 1. being Statutes declat 
the Juriſdiction of the Court of the Admiral, for that all the Subjects of 
the Realm kave Intereſt in them, cannot be diſpenſed with by . 

, ; U 


| PRE OS GO TT LR. 

ate; this rs by Cake's+Furif. of Courts, fbl. 135. Whether the 
_ 18 with bel not e eee ee and the 
have not an Intereſt in it, 1 ſhall leave to the Conſideration of the Court, 
on Conſidleratian:-uf the Stinutel ri, 155 nn tha e eee 
This L only offer to your Lordſhip, to ſhew your Lordſhip, that this 
great Prerogative of the King may be bounded |» | 
I ſhall confine: myſelf in my further Diſcourſe touching the Bound- 
iog of this great Pretogative of the King, purely to the Statute now 
before your Lordſhip 3 and -I ſhall lay down this Rule, that wherever an 
Act of Parliament doth abſolutely and directly injoin and prohibit the 
Doing of any. Action, and dath create a Diſability to any Purpoſe to fall 
on any Perſon on the Doing ur not Doing of ſuch Act (let the Concern 
of ſuch Statute be What it will) the King, with Submiſſion I conceive, 
by Reaſon of the Clauſe of Diſability, cannot diſpenſe with ſuch Law 
by Non Obfnante, either before the Doing or not Doing ſuch Action in- 
joined or prohibited, or after ; although he might have diſpenſed with the 
ſame, if ſuch Action had been prohibited only /u5 Modo, as on a Penalty 
given to the King. This I ſhall endeavour to make out by Authorities; 
tor that clearing the ſame will, } conceive, determine the Queſtion on 
this Statute now before your Lordihip; which I ſhall then come ſnortly to 
conſiders: not , but mill Ho od bag EP oat} os: 

By the Statute 31 Eliz. cap. 6. it is enacted, that every Admiſſion, In- 
ſtitution, and Induction, on any Simoniacal Contract to any Eccleſiaſtical 
Benefice, ſhall be utterly void; and the Perſon ſo corruptly; taking ſuch 
Benefice, ſhall thereupon and from thenceforth be adjudged à diſabled x 
Perſon in Law to have and enjoy the ſame. If a Perſon be Simoniacally 
inducted to any Benefice, the ſame by this Act immediately becomes void; 
and the Incumbent is ſo abſolutely diſabled for ever after to be preſented to 
that Church, as that the King himſelf (to whom the Law giveth the Title 
of Preſentation in that Caſe cannot preſent him again to that Liying ; for © 
the Act binds the King“ in that Caſe, and he cannot diſpenſe with the #Piger 8g 

fame; and this only by reaſon. of the Diſability: therein. 7 

This, my Lord, appears by Co. Lit. 120. 31 /nft. 154. where the Dif- 
ference between an Act of Parliament's making a Diſability, and prohi- 
biting any Matter ſub modo, is taken; and ſo it bath been often reſolved on 

| the Statute; Cro. Fac. 385. The Hing againſt The Biſhop of Norwich and 
others, and the ſame Caſe Hob. 75. are expreſsly ſo reſolved; fo is the 
Caſe of Smith v. Sherborn, Moor pl. 1299.. 1 -] 
By the Statute 5 E. 6. cap. 16 it is enacted that every Perſon that ſhall 
give or contract to give any Sum of Money for any Office, or ſhall make 
any Promiſe, Agreement or Aſſurance for any Office mentioned in the 
lame Act, ſhall immediately thereon be adjudged a diſabled Perſon in Law 
to all Intents and Purpoſes to have and enjoy ſuch Office. Sir Robert Ver- 
nn being cofferer to K. Fam. 1. contracted with Sir Arthur Ingram to ſell 
tus Office (the ſame being an Office within the ſaid AR) to the ſaid Sit 
Arthur, and agreed to ſurrender it, to the Intent that Sir Arthur might 
obtain a Grant thereof; which was done, and Sir Arthur obtained a 
Grant from the King of the ſame : The Office was adjudged after to be 
void; and that Sir Arthur was a Perſon diſabled by the Statute to take that 
Office ; and that no Non Otftante could diſpenſe with the ſaid Act to en- 
ible him. Co. Lit. 234. Hob. 75. Cro. Fac. 386. Fo SHY 

From theſe Caſes it is plain, the King cannot diſpenſe with an Act 
enacting a Diſability on the Doing or not Doing any Action, after the 
Action injoined or prohibited to be done is done, or omitted to be done, 
contrary to the Act; and that if his Diſpenſation to Sir Ed. Hale had 


Far n : 
T5 8 WR" 7 n en : . 
2 — ; 7 * LS e = wage —— = Py + P — Le PE. 
aha x = — 1 = [76 _ 
. FIBER, ef HED T6, BA b 


E 
P 


/ 


- 
. 
- 


WA 8 * ; \ 


PREROGATIVE 


come after his Refuſal to take the Oaths, and his exerciſing. the Office | 
_ contrary: to the on « had been ineffectual to emails bigs” againſt this 
Stunt. 

Now, my ey I ſhall nbd 1 Fig King may diſmal with 
ſuch Act enacting ſuch Diſability on the Doing or not Doing any Aon, 
after the Action injoined or prohibited to be done is done, or omitted to be 

done, contrary to ſuch Statute; and I conceive he cannot; for, with 
Submiſſion, the Reaſon why the King cannot in the Caſes cited diſpenſe 
with theſe Perſons, is, not becauſe the Diſability is attached, but becauſe 
the King cannot controul an Act of Parliament, and make a Perſon capable 
againft the expreſs Proviſion of the ſame; which he doth as much do when 

he grants a Diſpenſation precedent to the Offence, as when it is granted 
ſubſequent. This, my Lord, I ſhall a little enlarge on when I come to 
confider the Statute now in Queſtion. HE 

As for Inſtance, if the King ſhould licence ay Perſia who hath: an Office 

within the Statute of 5 © 6 E. 6. c. 16. to {ell the ſame, and another to buy 
it Non Obftante the ſaid Statute of E. 6 this certainly would be a void Neon 
Obſflante, although it were before any Contract made for ſuch Office; and 
ſuch Non OBftante would not hinder, but that the Statute would eval the 
faid Office, and the Purchaſer would become and remain diſabled to hold 
- ſuch Office. This was agreed by all the Judges who argued for the King's 
Prerogative to diſpenſe with Penal Laws in the Caſe of Thomas v. Sorrel, 
touching Wine-Licences, which was in the Exchequer Chamber about ten 
Years ſince; and ſo it doth appear by my Lord Yaughan's Argument in 
| his Rep. fol. 354, which cannot, I humbly conceive, be diſtinguiſhed from 
this Caſe now before your Lordſhip. 

Now, my Lord, I ſhall conſider this Statute enen this' Queſtion 
1 2 a and with Submiſſion 1 conceive this Diſpenſation of that Statute, 
3 granted before the Offence committed, can no more be maintained 
to be lawful than can the Diſpenſations in the Caſes before cited on the 
*Bagerg6 ® Statutes of the 5 U 6 E. 6. cap. 16. of Offices, and 31 Elz. cap. 6. 
of Simony; but this ſhall. be ineffectual for enabling the Defendant 
againſt this Act, for the ſame Reaſons that thoſe Diſpenſations were uſe- 

leſs againſt the Diſabilities created by thoſe Laws. | 

For by this Statute it is directed and poſitively enacted,” That every 

Perſon admitted to any Office, &c. ſhall take the Oaths of Allegiance and 
Supremacy, either in the Court of Chancery or in this Court, in the next 
Term after his Admittance to the ſame, or at the Quarter-Seſhons for the 
Country or Place where he ſhall reſide, next after ſuch his Admittance ; 
and ſhall receive the Sacrament within three Months after his Admittance 
to the ſame 

Then comes the dilabling Clauſe, That every Perſon that doth or ſhall 

neglect or refuſe to take the ſaid Oaths and Sacrament in the ſaid Courts 
and Places, and at the reſpective Times aforeſaid, ſhall be ip/o fat ad 
judged incapable and diſabled in Law to all Intents and Purpoſes what- 
ſoever, to haye, occupy, oryenjoy the ſaid Office ; and every ſuch 75 
ſhall be void, and is thereby void. 

een Man by 55 Common F Law had a double . ay to 

ces 

1. He was enable to take che 

2. He had a Capacity to hold the Thine for any Time whatſoever. 

The Statute works not at all upon the firſt Capacity, but every Perſon 

remains notwithſtanding as capable of taking as ever; but it,quite changes 
his Capacity of holding, and'annexes a Condition precedent to the _ 
on performing which Condition'only he ſhall be 3 and ?till that be 
; el, by 1 of this = 11 is FR e. | This 
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This, I conceive, may properly be called an Be ; for that he, 
who is incapable to any one. Purpoſe, is as properly aid to. be a Perſon 
incapable as if he was diſabled to all e,, + ah, 
The intent of the Statute appears to be the ſame as if it had been 
enacted in theſe Words, That no man ſhall hold an Office above three 


+ - 
a 


Months, unleſs within the three Months he take the Oath of Allegiance, 8 


in which Caſe it would be plain, that a Diſability to hold beyond three 
Months, would attach on every one who ſhould accept of an Office ſo 
ſoon as he ſhould accept the ſame ; which could not be removed but by 
qualifying %% “)). 
If the Diſpenſation pleaded will enable the Defendant to hold the Of- 
fce without qualifying himſelf by taking the Oaths, then may the King 
enable a Man in a Point wherein he is diſabled by Act of Parliament 
which is expreſsly contrary to the Reaſon of the Caſes I before cited ; and 
here it doth appear the Diſability was attached in the Defendant before 
the Diſpenſation granted; for he was admitted to the Office the 28 Nov. 


and the Diſpenſation was not granted till January; and therefore accord- 


ing to what I have offered it comes too late. : | 

By the Statute 7 Fac. cap. 6. for taking the Oath of Allegiance, it is 
enacted, That every Member of the Houſe of Commons, at any Parlia- 
ment or Seſhon to be aſſembled, before he ſhall be permitted to enter into 
the ſaid Houſe, ſhall take the ſaid Oath before the Perſons mentioned in 
the ſaid Statute. | | ; F | 5 

By the Opinion of I. Vaughan, the King cannot diſpenſe with that Act; 
for that every Member, ſo ſoon as choſen, is Per/ona inhabilis, and not to 
be permitted to enter the Houſe without the Oath taken. ; Py 

My Lord, by the very Diſpenſation it appears, that the King's Counſel, 
who drew it, were willing to make what Proviſion they could againſt the 
Diſability incurred by the Taking the ſaid Office of a Colonel, which the 
Defendant had not three Months when the Diſpenſation was granted; yet 
he is thereby expreſsly difcharged from all Diſabilities incurred by the ſaid 


Act; which ſeems to admit there was a“ Sort of Incapacity then on the Page 187 


Defendant; to remove which the Diſpenſation cannot be of any Avail for 
the Authorities I have before cited. 3 3 
I ſhall humbly offer this farther Matter to your Lordſhip's Conſidera - 
tion, that this Caſe as to this Statute is Prime impreſſionts 3 and that this 
Prerogative was never made Uſe of herein ſinte the making of the Statute, 


| although many Perſons at the Time of making of this Act ſtood in Need 


of the Aid of it, and for want of which they loſt their Employments, and 
the late King the Benefit of their Services. „ 
| ſhall in the next Place conſider the Authorities of Sir Ed. Cale in his 
12 Rep, 18. which I foreſee will be objected to me; and I ſhall ſtate it, 
and give ſuch Anſwer to it as occurs to me, and ſubmit the whole Matter 
to your Lordſhip's Conſideration. | | 5 

There my Lord Cole faith, that no Act can bibd the King from any 
Prerogative which is ſole and inſeparable to his Perſon, but that he may 
diſpenſe with by a Non Obflante, as a Sovereign Power to command any 
of his Subjects to ſerve him for the Weal Public ; and that this Royal 
Power cannot be reſtrained by any Act of Parliament; and for that he 
relies on a Caſe 2 H. J. fol. 6. which is on the Statute 23 H. 6. cap. 8. 
which enacts, that all Patents made or to be made of any Office of a 
theriff, Ge for a Term of Years, for Life or longer, ſhall be void and 
db no Effect, any Clauſe or Parole of Non Ob/ante put or to be put in 
ſuch Patents to be made notwithſtanding ; and further,- whoever ſhall 
take upon him or them to accept or occupy ſuch Office of Sheriff, by 
"rue of ſuch Grants or Patents, ſhall ſtand perpetually diſabled to be or 
bear the Office of Sheriff within any County in England; yet, faith 4 

packs | "Ld 


j — 
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Lord Coke, there the King by his Royal Preregatire may command any 
Perſon to ſerve him for the Weal Public as Sheriff of any County for Years 
+ ven or for Life +; ſo be faith it was reſolved by alt the Judges of England in 
age the Kacheqaer Chamber in that Caſe e. 
Dotine „„ JC pn | 


5 


tantamount to faying, that the Conſtitution had inveſted the King with a Power to tuin any Sub- 


ject that was obnoxious to him: But tee the following Part of the Argument. 


This and ſome other Matters of the like Nature, which are put toge- 


ther by my Lord Coke, are, with Submiſſion, the only Authorities in the 


Law that ſeem to give Countenanee to this Diſpenſation now before your 
Lordſhip. ' I ſhall very briefly conſider whether, that be any Authority 
or not; and if it be whether it differs from the Caſe now before you 
Lordſhip. 3 5 | a 


I 0o the firſt, I conceive it is the ſingle Opinion of Sir Ed. Cole, but 
he is miſtaken in the Caſe on which he relies; for by the Book 2 H. 7.6. 
on which he relies, it appears plainly that there never was any ſuch Reſo- 

lution as he cites, but a ſudden Opinion given, and at which Time the 


Judges declared they would not be bound by what they then ſaid, but 


adviſed the King's Counſel to conſider well the Point; and fo they ſaid 
they would; OF by Bro Abr. Lit. Pard. 45. log. where he rather re- 
peats than abridges the Caſes, it appears, nothing more was ever done in 
that Matter, but it reſted and was never adjudged. The great Founda- 
tion failing, the Superſtructure of Lord Col: thereon, and his Opinion, 


: Miſtake. - © | 


But admit that Caſe and the Reaſon of it 5 1 Law, that the King 


cannot be deprived of the Power of commanding any of his Subjects to 
ſerve him, yet I think it differs quite from the Caſe now before your 


Lordſbip; and the Reaſon of it can be no Rule in this. Caſe, for theſe 


C „ „„ 
5 The Statutes 23 H. 6. cap. 8. was an Act purely reſtraining that Power 
4 the King had of commanding, and was rather a Diſabling the King 
than the Subject; for it took away the Power the King had of granting 


; I age 188 the Office for Years, Life and Inheritance, and by Conſequence * was a 


total Depriving him of the Uſe of ſome of his Subjects at fome Times; 


| Strange and I wy ent brian allow, that ſuch Act of Parliament did not, nor can 


! — : 833 . 2 1 : . 
8 to bind the King; but, my Lord, in the A& of Parliament now in Queſtion, 


apply to the dit ont nor the Power of the King is not in any Manner touched; 
Acts of for the King may grant an Office to any Perſon or may command any 


Parliament Perſon to ſerve him, as he might have done before this Law; and he is 


legally in no Sort deprived of the Uſe of his Subject by any Thing in the Sta- 


made and 


cleatly ex- tute 3 for this Statute is a Direction and Obligation on the Subjects to 
prefled! qualify themſelves according to the Act, to obey the Command the King 
Scean'e1 77, ſhall lay on them; and there is nothing in this Act that excuſes any Per. 


« por ſon from ſerving the King, when he by his Royal Command requires bis 
" Service, but he is at his Peril to qualify himſelf for that Service and to do 


the ſame ; and if he be one incapable, it is by his own voluntary Neglect, 
and he is puniſhable by Law for the ſame, as every other Man is who 
without any Reaſon refuſes to ſerve the King in what Station he is pleaſed 
to require his Service in. ORD ESO PR We Le 
This, my Lord, will appear plain from the Reſolution of the Caſe of 
Sir John Read, which was in the Exchequer Hil. 27 C 28 Car. 2. dit 
John Read was by the late King made Sheriff of Hertfordſbire, and dir 
Jobn was duly ſworn into the ſaid Office; but after neglecting to take the 
Oaths and receive the Sacrament injoined by the Law now before your 
Lordſhip, the Office became void; whereupon. an Information was = 


mg — - — — — — 


muſt needs fall and be rejected as an Opinion grounded on a palpable 
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bited againft Sir John Read in the Exchequer, ſetting forth the Statute of 


® 25 Car. 2. cap. 9. and that he was appointed and ſworn Sheriff for that 


County, and. did neglect to qualify himſelf by taking the Oaths accord- 
ing to the faid Act, whereby the Office became void by his voluntary © 
Neglect; and the public Juſtice in the Adminiſtration thereof in that | 
County, as to the Office of Sheriff, was obſtructed. On this Information 
the ſaid Sir John Read was convicted and fined in the ſaid Court; for the | 

Court there was of Opinion that the Statute never intended to put it in the 
Power of any Man by his 'own Act to diſcharge himſelf of that Daty he 
owed the King, but hath poſitively enacted, that every Officer ſhall qua- 
lify himſclf for his Duty, the not Doing of which is an Offence for which 

he is puniſhable 3 ſo that from hence: it. is plain there is no Reſemblance 
between the Sheriff's Caſe and any Caſe on this Statute. 

There is likewiſe another Difference' between the Sheriff *s' Caſe and 
this Caſe at Bar. In the Sheriff 's Caſe, the Diſpenſation is in the very 
ſame Patent that the Office is granted, and in the ſame Clauſe, and ena- 
bles the Grantee before the Diſabilities are in any Sort attached on him; 
but here the Office was granted in November to the Defendant, and by .' 
which immediately, for the Reaſons I have before offered, he is diſabled 
by this Act; and in January after is this Diſpenſation granted, which, for 
Reaſons I have before offered, I conceive: comes too late. / 0 

For theſe Reaſons and Authorities I conclude therefore, that this Diſ- 
penſation, granted to the Defendant, is void in Law. $ vl,” 2197; 


4 


SI don't 

| | EY one atone 7 OW $34 | rceive 
that the learned Advocate hath drawn a ſingle Argument from tie Nature or Principles of the Con- 
ſtitution, which 1 ſhould have ſuppoſed had been his beſt Foundation, He has not ſhewn that where 
the Power of Legiſlation. reſides, there reſides the Sovereign Power. That notwithſtanding the 
Kine, fitting in Parliament, conſtitutes a Part of the Legiſlative Power, yet out of Parliament he 
is, with reſpect to the Laws in being, only the great Magiſtrate of the State, entruſted with the 
executive Power; and though previous to the Paſſing of a Law he hath a. Negative, yet when he 
hath aſſented, none but the Power which framed can reſcind the Law, But it's reaſonable to pre- 
ſume, from the Circumſtances of the Times, that it would have been very dangerous to have deli- 
vered ſuch Sentiments, or avowed ſuch Opinions in the Comt of King's Bench, conſidering the Men 
who then compoſed it, and of whom:;we may form a pretty accurate Judgment, from their Reſolu- 
tious in this Cale ot Sir Ed. Hale, which vide, ante 178. 5 


— 
* 


8. Of his Proclamations. 

lt is plain that the King by his Prerogative may in certain Caſes and 
ſpecial Occaſions make and iſſue out Proclamations for Prevention of Of- 

tences, to ratify and confirm an ancient Law, or, as ſome Books expreſs it, , 

quoad terrorem Populi, to admoniſh them that they keep the“ Laws on *Page189 
Fan of his Diſpleaſure; and ſuch Proclamations being grounded on the Forteſ & 

Laws of the Realm are of great Force. G * Zan <0... 


| | | 12 Co. 74, 
75. II Co. 87. Daliſ. 20. pl. 10. 2 Rol. Abr. 209. 3 Inſt, * 


lt is likewiſe clear, that the Subject is obliged on Pain of Fine and 12 Co. 74, 
Impriſonment to obey every Proclamation legally made; and that tho! Hob. 251. 
the Thing prohibited were an Offence before, that yet the Proclamation 5 
1s 2 Circumſtance which highly aggravates it; and upon which alone the 
Party diſobeyed may be puniſhed. _. Ag | | Bs. 

lt is clearly agreed, that no (a) private Perſon can make any Procla- Bro. Procta- 

: mat, pl. 1. 


12 Co. 75. Cromp. Jur. 414. (a) Sir Edmund Kni bet Ts of Sir William Spencer made 
Proclamation in certain Market Towns, that the 174 70 ſhould come in by a N Day and 


: * ; 


| * their Debts; he was fined and impriſoned for this, becauſe, às the Book ſays, he did it pub- 


ly and without any Authority, Bro. Protlamat. pl. 10. + 


— 
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+$ed qv. de oc, N if it 5 to an | | : : ; 
| y more than an Advertiſement in the dai! 
lame Purpoſe, and which were not then in Uſe ? 1 * ien ds 
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Daliſ. 20. 


pl. Io 
I2 Co. 75. 
11 Co. 87. 


(a) By the 
31 H. 8. c. 8. which in our Conſtitution the King! is but 3 


(no re- 


pealed) it was enacted. That r made by the King and the ak Part of his Council, 
ſhould have t 
ſhould not crois any Statute or. anne Cuſtom of. 1 0 8 eh N. Bacon's s Hiſt, 2. Fart. fal 215, 


is 1ntrulted,, 


d. Common Law, Statutes, or Cuſtoms of the Realm; nor can he by. his 


n MW kW ©: 
mation of a public Nature except by Cuſtom, as is uſual ; in ſome Cities 
and Boroughs; this being a Fefe Act, with e alone the Kong 


But notwithſtanding, the King's Papa gating = they it ſeems. clearly 
agreed, that the King cannot by his Proclamation change any Part of fa 


Proclamation, create any Offence which was not an Offence before ; for 
that theſe, Things cannot be done without a Ca) Funde Powe, of 


Force of Acts of Parliament; but there was a Proviſo that ſuch: Proclamation 


2 Inſt. 6. And on this a ee ichath Me held, that the Kitg's "6 | 
| tion prohibiting the Importation of Wipes from France upon Pain of For. . 
feiture, was againſt Law and void; there being no War * that Time 
! ſubliſting between the two Nations. | 
12 Co. 75, So where an Act was made by which Foreigners were 7 to mei- N 
f | ohabdile. within London; and Hen. 4. by Froclamation prohibited the m 
Execution of it, and ordered that it would be in Suſpenſe fue ad prox- L 
EE Parliamentum ; and this was held to be againſt Law. ur 
12 Co. 74 | Upon a Conference between ſome Lords of the Privy Council and the m 
two Chief Juſtices (of which the Lord Cole was one) and Ch. B. and m 
Baron Altham, the Queſtions were, I/, Whether the King by Proclama- ir 
tion might prohibit new Buildings in and about London. '2dly, If the King L 
might prohibit the making of Starch of Wheat. And the Judges were 
of Opinion, that the Subject could not be reſtrained i in theſe Particular p. 
a by the King's Proclamation. | anc 
Hob. 251. But notwithſtanding the abovementioned Opinion; there are luce 5 
e 5 of Perſons who have been ſentenced in the Star-Chamber upon Proclz | 
pſt mations againſt the Increaſe of Buildings; and particularly in Hob. where Of 
a Perſon was fined in the Star-Chamber for building without Brick, tho 
upon an old Foundation; and it is there faid, that ſuch Buildings had a 
an ill Effect from the Danger of Fire, Conſumption of Timber, and Dit 
ficulty of Feeding, Cleanſing and Governing the City; and it wat faid in 25 
general that Proclamations were ſo far juſt as - Rey were made wy Bon 8 
+ Obſerve Publico, and for e 9 12 b 
that this p. 
uns a Star- Chamber Opinior. 
3 In f. 138 The King by Proclamation may pay yp or diſſolre 88 may te j * 
Hal. Hiſt. clare War or Peace; for cheſe are Prerogative Acts with which he is in- ay 
0 999 00 truſted as the Executive Part of the Law; but (6) if there be an actual 
War between us and a foreign Nation, it is not neceſfary in Pleading t0 1 Ve 
Raſt. Ent. thew that ſuch War was proclaimed. | King 
50. The King by Proclamation may legitimate foreign Coin, and male he m 
Page 190 it Current Money of this Kingdom, according'to the Value impoſed * by 
Co. Lit. ſuch Proclamation; he may legitimate Bale Coin or mixt below the 7 
207. b. Standard of Sterling; he may inhanſe Coin to a higher Denomination com 
5 Co. 114» or Value; and may deery Money that is current in Uſe and Payment; 0 p. 
Dar. 21. and in all theſe Caſes a Proclamation with a Proclamation-Writ under King 
Hal. Hiſt. the Great Seal is neceſſary. cerne 
F. C. 192, The King by Proclamation may appoint Faſts and Days of Thank | and. 
6 SPY giving and Humiliation ; and ifſue Proclamations for preveatin and pu- 12 
ee niſhing Immorality and Profaneneſs ; ; and injoin the Reading ofthe fame Ve 


in Churches and lapel, | 


A tre 


P R NR OG AN T VE 


$ | A Proclamation muſt be under the Great Seal, and if denied is to be ©, Car: 
4 tried by the Record thereof; but if a Man pleads that he was prevented 180. 
| doing a Thing by Proclamation, it ſeems the better Opinion that he need Keley ↄ 
y not aver that ſuch Proclamation was under the Great Seal; for alledging 7 rings 
. F Sher . | vide 
F that ſuch Proclamation was made, it ſhall be intended to have been duly g Reb... - 


made. . = PE. : | I72. 
4 Com. Dig. 432. Sed. gu, if he muſt not prove it on the Trial, if put in Iſſue ? 


n 


W * * 7 1 N 
— 


(£) Þow the Rules of Law differ with reſpett to 
the King and a private Perſon: And herein, 


1. Of what Things incapable from the Dignity of his Perſon and Office. 


me 8 
| ROM the Dignity of his Office and Perſon the Law preſumes 

er- F him {a) incapable of doing any Wrong; || but if the King com- (a) Cannot 
the mand an unlawful Act to be done, the Offence of the Inſtrument, as my do any 


Lord Hale ſays, is not 3 indemniſied; for though the King is not Wrong. | 


under the Coercive Power of the Law, yet in many Caſes his Com- 8 Lt. 19. 


the mands are under the Directive Power of the Law; which conſequently 11 Co. 72,88. 
and makes the Act itſelf invalid, if {þ) unlawful, and ſo renders the In- Bracton, I. 3. 
ma- ſtrument of the Exęcution thereof obnoxious to the Puniſhment of the 5 9. 

ing Law. TOS | ett e 


d „ Hal. Hiſt. 
P. C. 43, 44. () If two Men combat together at Barriers in Time of Peace for Trial of Skill, 
and one kill the other, it is Homicide; but if it were by the Command of the King, not Felony, 
11 H. 23. a. & vide 3 Inſt. 56,160, | | 


aces 
Cla- , 202 TN 77 | ; 1 
Un his politic Capacity he is under the happy Inability of doing Wreng, becauſe acting by his 
_ Oftcers, and limited by Law. Conf. on Law of Forfeiture, Ne. 101, N SF 5 
0 


The King cannot arreſt in Perſon nor impriſon, nor can he command 


oP another to impriſon ; but it muſt be done by ſome Order, Writ, or P 8 Hal Fi 
Zou cept, or Proceſs of ſome of his Courts. 7 C131, ; 


cannot 


X Judgment upon any Indictment. 2 Hawk, P. C. Aenne 5 a Witneſs, 2 Hal. Hiſt. 


The King cannot execute any Office relating to the Adminiſtration of 


2 | Juſtice, altho' all ſuch Offices derive their Authority from the Crown, = Prereg. 

ul nnd although he hath ſuch Offices in him () to grant to others. Co. Lit: 3:b, 

ng i 2 Vent. 2570, (e) If Lan's with the Office of Foreſler be granted to J. 8. tene. 7 the 
King in Fee, this is a goo! Remainder, thou the King cannot be an Othcer to any Man, becauſe 

make de may grant it over. 1 H. 7. 31. Bro. Done, pl. 51. 5 

# by e | | 

pg the The Kiog cannot be ſeiſed to an Uſe, becauſe there is no Means to "or. 

n compel bim to perform it; for the Chancery has only a delegated _ 

— Power ſrom the King over the Conſciences of his Subjects; and the ꝶ page igt 


King, who is the univerſal Judge of Property, and who is equally con- Bro. Fe,. to 
ark for the Good of all his Subjects, ought to be perfectly indifferent, Rs 

| not to o ® 4 | , ” 
42 N upon him the particular Defence af any Man's Eſtate Dyer 383. 
ſame Vor. IV. . „% . io If Gro. AC. $0. 


t 
i 


| Dyer 48. "If one hath the Wüste to a Church, 104 another this un 

| a ſuch Right of Preſentation doth accrue to the King, he that hath the 

| 5 Nomination ſhall have (a) all; by Reaſon that” it is indecent for the =_ 
e to ao any thing as Servant to another. fe 

"7 ho the N 


minator (hall in 5 Caſe nominate to the I. or Chnneclr, who in the Name of the eKing that pre- 
ſent tothe Ordinary, Pop. 25 | ; 


Co. Lit. 1. The King cannot be 8 nor can he hold "es any ks from 
1 2. his Subjects; for his Poſſeſſions are called Sacra Patrimonia and Doni- 
e * mica Coronæ Regis; and on this Foundation it hath been adjudged, that 
And. 43. Where Lands, holden of the dubject, came to the Poſſeſſion of the King 
Stroud's by the Statute of 1 E. 6. cap. 14. of Chantries, and the King granted thoſe 
wi 8 Lands over to another, though there was a Saving in the Statute to 
Ce, the Donor, of the Ancient Rents, Services, Efc. that yet the Patentee 
800. 174; b. ſhould hold of the King, according. to his Patent, and not of the An- 
Cro.Car.82. cient Lord; and that the Saving in the Statute, as to the Services, 
J Rol--Rep. was controuled and made void by the Common Law; ſo that the Pa. 
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. 2:4." dentee was to pay the Rent, by which the faid Lands were before holden, 
it ED Era, as a Rent Seck diſtrainable of Common Right, to the Lord and hi 


Heirs, of whom the Lands were. before holden, but W ee ones of the 

Services. 
oe 15 The King, in Regard to Denen and Order, cannot ſuffer a common 
; Recovery; for in ſuch Recovery he muſt be either Tenant or Vouchee; 
| Pigot? 4—5: and in both Caſes the Demandant muſt count againſt him, and there mult 
be Judgment againſt him, which the Law does not ſuffer, ſo cannot come 
in as Tenant by Receipt ; but if the Party have any Warranty he mu 


— —— — 
— 
8 
* * 3 
2 
8 


. pray in Aid. 
Ld. Raym, The King cannot be Tenant at Will; ſo that if he takes a Lark a 
„„. though he may determine his Wil, yet the Tenant cannot other: 


5 wile do it but by Surrender. 

4 Inſt. 335. The King may be appointed an Executor; ; but as it cannot be oreſumed 
8 that he has ſufficient Time and Leiſure to engage in à private Concern, 

Pert. 70. the Law allows him to nominate ſuch Perſons as he ſhall think proper to 
take upon them the Execution of the Truſt ; againſt whom all Perfons may 

bring their Actions ; alſo the King may 1 8 others to take the Ac- 

counts of ſuch Executors. 


2. What eng enure to him in his natural, what in 25 polite 
| , Capacity. 


| Plow. 234, 'T 5 King 801 two Captcities; the one Natural, _ bibles Politc ; in 
in the Caſe which laſt he is conſidered as a ſole Corporation, capable of taking in 
arr V: Succeſſion as aBiſhop or Dean. In his Natural Capacity it is ſaid, wy 
may purchaſe Lands to him and his Heirs ; and that 0 ch Lands, as al 

Lands deſcending to him from an Anceſtor, ſhall go to his Heir, in Cl 

he is Removed from the Royal Eſtate. 
Co.Lit.15.b But my Lord Coke ſays, that all the Lands and Poſſeſſions whereof tht 
7: COLON: King is ſeiſed Jure Corone, ſhall ſecundum Fa s Corone attend upon and 
A2 "* follow the Crown ; ; and therefore, to whomſoever the Crown * deſcends 
9 Co. 123, thoſe Lands and Poſſeſſions deſcend alſo; and that the Lands and tht 
* Page 192 Crown are Concomitantia. 
Co. Lit. 16. If the King purchaſe Lands to him and his Heirs, he is Kelle thereof 
is in Jure Corene ; a fortiori when he purchaſes Lands to 998 bis Heir 


1 = \* Succeflors, | 35 ee” 


„ 


80 if I. ands in Gavelkind deſcend to the King and his Brother, the Plow. 205. 


M King ſhall take one Moiety and his Broth: 
the 1 „ | is Brother the other; but if the King 8. i 
by =_ I ſhall deſcend to his eldeſt Son, and not according to ns Co. Lit, 15. 
les of Deſcent in Gavelkind ; for the King was ſeized of hi 1 the 5. 
Jure Corone, therefore it ſhall attend the Crown, and conſe al | 
eld bs 8 5 equently go to 
fr. The King can have Nothing in his Natural Capacity, unl pi bs | 
his Dutchy, or an Eſtate- Tail, by the Statute ogg od ger on Right of 7 Mod, 78. 
on would now be in the Crown it not kept ſepar _ and Dutchy Lands (en 725 ä 
omi. ment. | e (a) AR of Farlia- (a) rhesta- 
that that 3 chy La = © | F tute of 1 H. 
' | h. Dutchy Lands come to the Ki | ,, provides 
ee ele e ONT ne 
au moo r tales officia: or rot p. | e . 'S, quod tali ter, 
r eee e eee Begie Hi minime 
nter 3 e i | LT e * 
A If the King has a Title to preſent to a Church e 4 A 
. | di | BIN: urch bh . 
ices, dies before Preſentment, his Succeſſor ſhall have LIEN void, and + Bal Abr. 
e Pa not his Executor. } bans on entment, and 211. 
Iden, So if the King be ſeiſed of a Ward ; | Es 
15 1 15 his Executor. Set and dies, his Succeſſor ſhall have [me Abr. 
f the ie Treaſure and other valuabl | | 3 
to the Crown, that in caſe the King die, Tok 5 1 en, Caen TA. 
nmon ® _ rn eons not ta the Executots. 7 hall go" were COA ” N 
chee; So a Leaſe for Years to the King and hi ; 3 
mak e and not to his eee om ane? dne 
gg 10 e wg ary Jewels of the Crown are Heir-Looms, and ſhall deſc | d 0 1 gets 
wust = e next Succeſſor, and are not deviſable by Teſtament :; bu cen 2 
"If ar 7 of them in his Life-time ent ; but (5% the 344 2 
aſe at the King be ſeiſed in Fee of an Advon EY 
other: bent Biſhop, he ſhall preſent as Patron $6 908 he creates the Incum- Ld, Raym. 
£3 that of the Prerogative.. 1 at being 2 Title precedent to 206. | 
ſumed — On Fer aged FN - 
"cer, . Of the Difference in the Rules of Law as directi Ti b 
ä | : s directing th , 
4 : | perty, otherwiſe than that of a Subject. n in. 
nsM | | X : | 0 
| The Ki * — ; | | 
e Ac- ing may reſerve Rent : 3 „ 
real, as ommons, Tithes, Fai 2 ed wr which are Incorpo- Co. Lit. 47. 
. 7 „ Lalrs, c. becauſe the K b 1 
gave may diſtrain in all ing by his Prero- Plow. 227. 
olitical Rent; and having * * r the Lands of the Leſſee for ſuch in ld Berk- 
at nd ene Remedy; eee 33 
al Gch other Lands 3s his nant has in his a RT x: mult. be une 
1 er" 1 his T has in hi . 3 derſtood of 
cal in a 1 Life, Ye e e N 5 1 actos! Pavefion, and not in the Poſſeſſion of bis Leſ- 
King in „Abr. 159. Lane 59. —Whethe 4 Inſt. 119. & vide 5 Co. 4. 56. 1 Rol. Ahr. 6 
that ht under Sequel{ration 1 ether he may diſtrain on other Lands of the T 5 
at ne ſhall ue out of Chancery, vide 2 Verrg 714. Will. R the Tenant that are 
as 4 | not extend to the King's Grantee, Bo. Tit. Fn 68. ORIG ets ns 
in Cale 80 1K Do | | 1 
do if a Rent-Charge i | : TP: | | 
: Wen arge v e to the King to be iſſuing out of the Ma- Bro. P: 
reof be e King may diftrain ay ns "oy oper e Laos arty Con os 
100 a1 | y diſtrain for a Rent-Seck, which i | Leon. 
0 0 my k 1 NY. wee neee 818 ich in the Caſe of a Common 1 n 
wlll eee pajubls 60 4 Jergn Ee. 
4 ; w, which makes void | Stranger, contrary to the? Pagel 93 
a : rakes void fuch Reſervation io the Caſe of a common Moor 19%. 
eirs and e 9 
i 2 Rol. Abr. 
447. 


But where hs Kine 15 | 
Hlouſe-ke ing made a Leaſe of his Houſe belonęing to his Ld. Raym. 
eper of N, huchall, reſer 2 a Rent to the eee for — 285 * 
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gative. Plow. 247. a. | 
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OENDE RO ©a Ti vk 
Time being, it was keld an ill Reſervation ; for though the King may 
reſerve Rent to a Stranger, yet ſuch a Reſervation as this is ill, becauſe he 
3 reſerve Rent to ſuch an Officer who is removeable at the Will of 
e e e 


Co. Lit. 15. vb The Rule of Poſſeſſio Fratris does not hold in the Deſcent of the Crom 


or its Poſſeſhons, neither is Half Blood any Impediment in ſich Caſe; 
for the Brother of the Half Blood ſhall be preferred to the Siſter in the 
| Enjoyment of the ('rown, as the moſt capable Perſon of the two, by the 
Advantages and Prerogative of his Sex, to diſcharge the important aud 
weighty Buſineſs of the Crown. | 
Co. Lit. 15. b So if the King hath Iſſue a Son and a Daughter by one Venter, and 
Son by another Venter, and purchaſes Lands and dies, and the eldeſt Son 
enters and dies without Iſſue, the Daughter ſhall not inherit theſe Lands 
nor any other Fee-fimple Lands of the Crown, but the younger Brother 
| ſhall have them together with the Crown. + : 
— 5 : If Lands are given to the King by Deed inrolled, without the Words 
w.2c Ca Succeſſors or Heirs, a Fee- ſimple paſſeth; for he is confidered 28: 


Plow. 250. n 
8. P. and Corporation that never dies. 


adding of Succeſſors i» Grants to the King, was but of late Time, and a new Device; ter Dyer Ch, 
þ Jenk. 209, 271. 8 P. (a) So a Grant by the King, without mentioning Succeſſors, ſhall 
ind the Succeflors, Plow, 176. Yelv. 1. 135 | 


Co. Lit. 21.b Tf the King gives Lands toa Man and a Woman and the Heirs of ther 
8 Bodies, and the Woman dies without ſſue, the Man ſhall be Tenant in 
Tail apres Poſſibility, c. but if the King gives Lands to a Man with: 
Relation of his in Frank- marriage, and the Woman dies without Iſſue, 
the Van ſhall not be 'l enant apres Poſſibility, c. but his Intereſt in the 
Land ceaſes upon the Death of his Wife without Iſſue; this is a Privilege 
of the King's which is not extended to a common Perſon g and the Rex 
ſon of it may be this; the Wealth and Demeſne Lands of the Crown are 
not only neceſſary for the Honour and Credit, but alſo for the Safety and 
Protection of the Nation; and therefore in this particular Caſe it is but 
reaſonable, that if | and applied to ſuch particular Uſes and Purpoſes be 
granted away, ſuch Grant ſhould bind the King no longer than the Con- 
ſideration and Cauſe of the Grant continues; and therefore, in the firſt 
Caſe, the Man may be "Tenant in Tail apres Poſſibility ; c. becauſe the 
Services, which were the Cauſe of the Gift, are ſtill owing, and to be 
bee by the Tenant to the King; but in the laſt C where the 
oman, which was the Cauſe of the Gift, dies without Iflue, the Caule 
of the Gift, which was the Proviſion for the Deſcendants of that Marriage, 
ceaſes ; and conſequently, if the Grant continued, the Tenant would hold 
the Land free from all Services | 


Dyer 1. pl.. The King may grant a Choſe in Aion, as an Obligation forfeited to him 


Cro. Jac. upon an Outlawry, tc. and the Grantee may fue by Action in his own 
379, 180. Name, or by Extent in the King's Name, although there are not the 
Words in the Grant to ſue in the King's Name. 7 85 
2 H. . 19. Soa Choſe in Addion, as an Obligation, may be granted or aſſipned to the 
Bro. Prag. King, and he may bring an Action in his own Name, tho the Deed of 
ws Gift be not enrolled. . 
Page 194 [fa Man enters into an Obligation to two, and one of the Obligees 
Bro. Prerog. aſhgns to the King, or is outlawed, the King may bring an Action in hit 
. 82 ; own Name, and ſhall recover the Ch whole Debt to his own uſe. 
FP. though one of the Obligees mi+ht have releaſed the Obligation. 1.ucas Rep. 225. 5. P. % 
Parker Ch. J. (5} If Lands deſcend to the King and a common Perſon, the King ihal! hate 
but a Moiety : for to take the Whole would be a Wrong, which the King cannot do by his P:&# 


Before 


PE R O G N Ä . 
| Before the Statute De donir, when the King created a Conditional Fee, Bro: Aer. 
ty = 4 ; Bl ues © 

there was no Reverſion but a Poſſibility ; and if the Donee had Iſſue and 35 Tit. 
aliened, the King s Poſhbility was barred as well as that of a common g,overy 31. 
Perſon ; but after the Statute De donis had turned that Poſhbility into a Lit. 7/42 
Rererſion, and after common Recoveries were allowed to be common = Lit. 37% 
Conveyances, and to bar Remainders and Reverſions, it became a Queſ- By 483. 
tion, how far a Recovery could bar a Remainder or Reverſion veſted in Byer 344. 
| the King; and herein the Judges determined, that tho? a Recovery ſuf- Moor 344. 
fered by Tenant in Tail barred the Eftate-Tail, that yet it did not (a) Piggot * - 
diveſt any Intereſt the King had in the Remainder or Reverſion, it being 85. 
unreaſonable to ſtrip the King of any Part of his Revenue upon the Con- () The AR 

| Gderation of an imaginary Recompenſe; but they allowed that the of the Party 
Eſtate-Tail as to the Iſſue, was barred ; for that otherwiſe the Eſtate- Y* Fine or 


| he : 5 ommon 
| Tail, in the Subject muſt be perpetuated, which is againſt the Policy of the — 
L... 1059 a | 1 18 +. ſhall never 
„„ 3 | pi "= ; . + ,, diveſt an 
Eſtate, Remainder or Reverſion out of the King: but by Act in Law a Remainder or Reverſion 
| may be diveſted out of the King, ———=— As if theze be Tenant in Tail, Remainder to A. in 
Fec, Tenant in Tail diſcontinues in Fee, and takes back an Eſtate to himſelf for Life, Remainder 
to the King in Fee; Tenant in Tail dies; the itlue is remitted, and the Remainder pulled out of 
the King, and veits in 4.——S0 if a Recovery be on a good Title againſt Tenant in Tail, and the 
King has the Remainder by a Defeaſible Title, there it ſhall diveſt the Remainder out of the King, 
and reſtore and-remit he light Owners. —But if a Gift be mauve to A. in Tail, Remainder to 5. 
in Tail, Remainder to tHe King in Fee; if in this Caſe A. ſuffers a Common Recovery, this bars A. 
and his Iſſue, and the Remainder to B. but not the King's Reverſion; for that cannot be diſcon - 
tinued or put to a Right, or plucked out of him by the Act of a third Perſon. Piggot of Recove- 
ria 8b, 87. £27 ; ; 


yy WH a nw 


he But in the Reign of Hen. 8. an Act of Parliament was made to inva- 2 Jon. 252. 
ge WW date Recoveries even againſt the Iſſue in Tail, where the Reverſion or 
Remainder was in the Crown ; the Intention of which Act was, to per? 

petuate thoſe Eſtates in Families which the King himſelf had given, or 

for Money or other Conſideration had procured to be given to any Sub- 

ject, es a Reward for his Services to the Crown ; that the Deſcendants 


be of that Stock might never forſake the Intereſt of the Crown which had fo 

on liberally rewarded their Anceſtor's Loyalty. „ 

iſ | And therefore by the 34 & 35 H. 8. cap. 20. it is enacted, that if the 

the King give any of his own Manors, Lands, fc. or cauſe or procure ano- 

be ther, in Conſideration of Money or other Lands, to give any Manors, Ec. 1 

the 0 any of his Subjects or Servants in Tail, in Recompenſe of their Ser- „„ 
ule nee, Remainder to the King in Fee-Simple or Fee-Tail, ſuch Eſtates- | 
ge. [ail are not to be barred; nor ſhall any feigned Recovery to be had by 

old Aſſent of Parties againſt any Tenant or Tenants in Tail of any Lands, Qc. 


whereof the Reverſion or Remainder at the "lime of ſuch Recovery had 


him ſtall de in the King, bind or conclude the Heirs in Tail; but that after 
own phe Death of every ſuch Tenant in Tail, againſt whom ſuch Recovery 
fusl tall be had, the Heirs in Tail may enter, hold and enjoy the Lands, &c. 


covered, according to the Form of the Gift in I atl, the ſaid Reco- 
er notwithſtanding. yg £ „„ 
the Conſtruction of this Statute, he collowing Opinions have been 
zolden: | {ol £5 | 
(hat if a Reverſioner or Remainden Man upon an Eftate-Tail grant 
nc Keverſion or Remainder to the King, this is no Security to the 1ſ- 
ein Tail, becauſe the Eſtate-Tail was neither of the Gift or other *Pageagy 


ES orion of the King, and conſequently not within the Act. Moor 195. 
ul | Np „„ Yelv. 149 | 
hare | . : 2 Co, Is. Wiſenas's Gaz. : 


of t Man make a Gift in Tail, and the Crown deſcend on him, or » Co. 15. 
1 King's Anceſtor not being King make a Gift in Tail, and the Re- Co. Lit. 35a, 
00 deſcends on him, the Eſtate-T ail may be barred. 


\ 


31 FEDMPERO0GCAOT WE, 
2 Co. 2. If a Man makes a Gift in Tail, Remainder in Fee, he in "Remainder 
oy 132: grants his Eſtate to another for Life, Remainder to the King in Fee, on 
| 1835 Condition to be void on Payment of Money; a Recovery by Lenant in 
— PTPaail bars the King's Remainder and Condition; for the Grant was void. 

Piggot of © If a Subject by the King's Proviſion or Procurement makes à Gift in 
Recoverics Tuil, and then grants the Reverſion to the King for Life or Years only, 
85, 89. in this Caſe the Eſtate - Tail, Remainders, and Reverſions may be al 
barted for the Reverſion or remainder in the King, muſt be in Fee or in 


PigSot $8. If the King grant an Eſtate-Tail, reſerving the Reverſion to himſelf, 
-. and after grants the Reverſion to another, Tenant in Tail may ſuffer a 
Recovery, and thereby bar the Reverſion. | rk bor an 
Raym, 288, Therefore where Hen. 8. gave Lands to Michael *tanhope' and his Wife 
„and the Heirs of their Body, in Confideration of Services, c:: Micha 
A Eb died, and his Son and Heir petitioned the Queen, to grant the Reverſion 
Bambridge to ſome Perions in Fee, to the Intent that he might make a Teaſe for 
©... ninety-nine Years by Way of Mortgage; and entered into a Recognizance 
to the Queen, conditioned that nothing ſhould be done whilſt the Rever- 
fon was out of the Crown, prejudicial to the Crown; and according]y the 
Queen conveyed the Reverſion to the Lord Burleigb and Sir Walter Mill 
may, in Fee; then the Son made a Leaſe for ninety-nine Years, and ſuf 
feed Recovery ; and then the Truſtees re-convey to the Queen; and i 
was reſolved, ½, That the Grant of the Queen was good. 24h), That 
'during the Time the Reverſion was out of the Crown, the Son ws 
not reſtrained from aliening within the Statute, and ſo the Recovery 
good to bind the Iſſues but a Fine or Recovery, after the Regrant to the 
| ueen, would not have been good to bind the Iſſue, as it ſeems ; becaule 
u that Act doth not require that the Reverſion ſhould continue (a) alvajs 
Hard: 409. in the King, but it ſufficeth if it be in him at the Time of the Fine lend 
: or Recovery ſuffered. „ VVV 
2 Jov.250-1 If Tenant in Tail of the Gift of the King, makes a Gift in Tail, the 
ace ſecond Donee is not within the Statute ; for his E ſtate, as far as it could, 
citedto have. diſaffirms the Reverſion of the King, though it could not take it out of hint 


bee nadjudg · and his Poſſeſſion was injurious to the Eſtate given by the King. 


ad att gu UC Wy 


ed by eleven 
Judges, 13 Car. 1. | . ; 40 : 
Raym. 260, King R z. by Letters Patent gave ſeveral Lands to the Earl of Der I 
be 319, and the Heirs Male of his Body, in Conſideration of great Services © ft 

2 Jon: 2 49. the Crown, ge. afterwards by a private Act made 4 Jac. 1. ſeveral At 

Earl of Des- terations were made in this Eſtate ; as that Charles then Earl of Va A 
678 Cale, ſhould hold and enjoy them for his Life; and after his Death, to Jana et 
| his Son and Heir apparent, and the Heirs Male of his Body; and fo In 
| the ſecond, third, Sc. and ſeventh Son of Earl Charles; and then t ci 
ſeveral others in Tail Male, who by the Limitation of the Letters th 
Patent would have ſucceeded to the Eſtate upon Failure of 1 K 
Male of Earl Charles ; with Power for Earl Charles and the Sons fic 11 
in 


ceſſivwely to make Leaſes for lives or Years, and Jointures for Wue. 

After Earl Charles's Death, his Son Earl James levied a Fine of f 
Lands, and fold them to a Stranger; yet upon ſpecial Verdict in Eject 
maert, brought after his Death by his Son, it was reſolved by al te 
*Pagexg96 * Judges in the Fxchequer-Chamber, except three, that the Fine uad“ 
Bar; for that the Reverſion continued in the Crown, and that the 
Eſtates given by 4 Fac. 1. were no new Eſtates, but all within ® 
Compaſs of the firſt Tail created by the Letters Patent, and only # 
Diſtribution of the Enjoyment of them, and all to the ſame Perſons 
would be intitled under the Letters Patent; and the Power to . 
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with the Services due to him. 


EE 5 R E, R. O, G A; "Tee IV, E. 
Leaſes was with Conformity to the Power of Tenant in Tail; and that 


* 


| to make Jointures was in Lieu of Dower ; beſides there was a Saving to 


p 1 
* 


the Kicg, and all other Perſons, all ſuch Rights, Oe. ſo as the Prero- 
gative of the King, by his Reverſion to reſtrain the Tenant in Tail from 
barring his Iſſue, was ſaved ; and the eighth, ninth and all other Sons in- 


heritable by virtue of the Entail let in, though the firſt, &c. and ſeventh 


only were named; and the Alterations were WE in Accidents, and not in 
0 


the ſubſtantial Parts of the Limitations; and ſo within 34 & 35 H. 8. 


Cap. 20. 3 Y IF - 2 d f | Fs, : $ 2 
If the King in Conſideration of Money, or other Conſideration by way C. Lit.352 


of proviſion, 1. oor] ef ſettle his Lands an one of his Servants P.ggot 91. 


in Tail, for Recompenſe of Service, by Deed of Bargain and Sale in-“ 
rolled, with Remainder to the King in Fee; and all this appears on Re- 
cord; the Tenant in Tail cannot bar his Iſſue, being protected by the ex- 


preſs Words of the Statue. 


It hath been held, that the latter Words of this AQ, wiz. bad done orien Co. 78. 


ſuffered by or againſt any ſuch Tenant in Tail, muſt be intended where And. 46. 


Tenant in Tail is Party or Privy to the Act, be it by doing or ſuffering that Co. Lit.373 
which ſhould work the Bar, and not by mere Permiſſion. As if Tenant 019: 7 ; 
in Tail of the Gift of the Ring, Reverſion to the King, is diſſeiſed, and ©:o. Eis, 
Diſſeiſor levy a Fine, and five Years paſs, this bars the Eftate- Tail ; and 30 m. 
ſo if a Collateral Warranty be made by the Anceſtors of the Donee, and eln. 72+ 
the Donee ſuffer the Warranty to deſcend, without any Entry made in the 3 166 32 
Life of the Anceſtor, this binds; becauſe he is not Party or Privy to any "wat Ive 1 
Ad either done or ſuffered by or againſt him 4 Burr. 2424 
If the King make a Leaſe reſerving Rent, with a Clauſe of Re-entry, , 1 f A 
for Non- payment, the King (a) is not obliged to make any Demand pte- Bra Ke 1 
vious to his Re- entry, but the Tenant is obliged to pay the Rent for the pl. 101. * 
Preſervation of his Eſtate; becauſe it is beneath the Royal Dignity, of the ( But this 
Crown to attend a Subject, to demand the Rent; but the Law for the Pletogative 
Support of that Dignity obliges every private Perſon to attend the Kin 9 not 10 by. 


3 


g exttnded to 

the Dutchy 
e 

Moor 149, 154, 157. 


But if the King, in Caſes where he need not make a Demand, aſſigns 4 Co. 73. 
over the Reverſion, the Patentee cannot enter for Non-payment without Moor 404. 
a previous Demand; becauſe the Privilege is inſeparably annexed to the 3 | 
Perſon of the King for the Support of his Royal Dignity ; and therefore Des 39... 
ſha!] not be extended to Caſes where the King is no way concerned. And. 304. 

So if a Prebend make a Leaſe rendering Rent, and if the Rent be Doug. 463. 
Arrear and be demanded, that it ſhould be lawful for the Prebend to re- 2 - _ 
enter; if the Keverſion in this Caſe comes to the King, the King muſt Moor 18. 
in this Caſe demand the Rent, though he ſhall be by his Prerogative ex- Pyer . 
culed from an Implied Demand; for the Implied Demand is the Act f 
the Law, the other the expreſs Agreement of the Parties, which the 
King's Prerogative ſhall not defeat; therefore in the Caſe of the King, r 


ü he make a Leaſe reſerving Rent, with a Proviſo that if the Rent be 


in Arrear for ſuch Time (being lawfully demanded, or demanded in due 

Form) that then the Leaſe ſhall be void; it ſeems that not only 'the - .. 
Patente of the Reverſion in this Caſe, but alſo the King himſelf, * 2 
whilſt he continues the Reverſion in his own Hands, is * obliged to p 107 
make rs actual Demand by reaſon of the expreſs Agreement for that bad 
urpoſe. „ 1 e n | 

There can be, po Occupant of any of the King's Poſſeſſions ; and it. 4T 

therefore if the King Fans Lands to % during the L ns th 
A. dies, hving Cęſtuĩ que vie, the Law allows no Man to gain the Poſ. 150, | 
ſeſſon which is now vacant by the Death of A. but preſerves it for the 


King; 
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King ; for this Reaſon, that he is preſumed to be taken up in the public 
Affairs of the Kingdom, and therefore not at Leiſure to attend his own 
private Concerns ; alſo the King's Grants proceeding from his own Bounty 
and Liberality, none ought to have any Benefit from them but thoſe for 
whom he firſt defigned them; and therefore when he made the Grant to 
A. during the Life of B. though he intended A. ſtiould have the Beneſit of 
it during the Life of B. yet if A dies before B. none can make himſelf 
2 a Title under the Grant, becauſe it was made only to 4. nor ought any one 
by Way of Occupancy to take Advantage of a Grant made to A. for his 
particular Services; becauſe that were to extend the King's Bounty further 
than he deſigned it, whereas ſuch a Grant in the Caſe of a common Per- 
fon ought to be taken moſt ſtrongly againſt the Grantor, becauſe he par. 
ed with his Land for the Life of B. upon a valuable Confideration, and 
therefore is no Sufferer if he does not enjoy it during the Time for which 
he granted it away. Alſo no Man can'make himſelf Title to any of the 
King's Poſſeſſions, without Matrer of Record; and therefore none can 
claim any of them as Occupant, becauſe that is an Act in Pars, and no 

#7 Matter of Recotd. | Z 80 
. If the King makes a Leafe reſerving Rent, the Tenant muſt pay it 


' Gro Eliz. without Demand, either to his Receiver for that Purpoſe, or at the Re- 


462, "ceipt of the Exchequer, as well as if by Words of the Leaſe the Rent had 
Moor 404. been made payable at the Exchequer, or into the Hands of his Receiver; 
4 Co. 23. but if the King grants the Reverſion, the Patentee muſt demand the Rent 


Dyer 87. . | . | k 
Dovg 483 upon the Land, that being the Place appointed by Law for a common Fer- 


ſon to demand it on. 


Rol. Rep. If the King make a Feoffment on Condition, chat upon Payment by the 


169. King of 1000. ſuch a Day, the Feoffment ſhall be void; the Feoffee muſt 
; apply to the Tang at the Day ; for the King is not obliged to make a Ten- 
der, as in the Caſe of a common Perſon. 


| Plow. 491. The Deed of a private Perſon hath a Relation only to the Time of the 


Delivery, and not to the Time of the Date; bat the King's Charter 
hath Relation to the Time of the Date; for being of Record, it cannot 
be averred to have been executed on any Time than that on which it 
bears Date. 15 17 1 an | 
Fide Comp, If the King preſents to a Church, and his Cletk is admitted and inſti- 
Incumb- tuted, yet before Induction the King by his Prerogative may revoke ſuch 
wit Pr et Preſentation ; nay the Preſentment of another is in Jaw a Repeal and a 
Authorities Revocation of ſuch Preſentment, and that without any Notice to the Ordi- 
there cited. nary 5 but in the Caſe of a common Perſon, by Preſentation and Inſtitution. 


= (a) Latch, he hath given up his Power to the Ordinary, and cannot afterwards varys 


254. alter, or revoke his Preſentation; but ſome (a) Books hold, that after a 

2 Rol. Abr. Preſentment only he may vary; and this ſeems to be the Right DiſtinQioo 

3 5 and better Opinion at this Day. | | 9 4 

: 5 | 125 

Page 198 4. That his Rights ſhall be preferred to the Subjects where they hap- 
5 EET pen to meet. „ 


| 1 30 b In is an eſtabliſned principle in Law, that where the King's Right and 


2 that of the Subjects meet at one and the ſame Time, the King's ſhall be 
9 Co. 129. preferred. | | 


Hard, 24.— 


In Caſe of concurrent Titles between the King and Subject, the Rule is Detur Digniori, 2 Vent. 268, 


5 Leon. 251. Hence it is ſaid, that if there be Lond Meſne and Tenant, and the 


Tenant pays his Rent at the Day to the Meſne, before Noon ; OO 


* 


8 AFT 8S 


PR ELLE OG A T1VER:? 
on the ſame y. the Meſne dies, his Heir within Age, the Tenant ſhatl | 
ay it over nth RIES e ne LL a NO 
If a Woman marries and hath Iſſue, and Lands deſcend to the Wife, Co. Lit. 30 þ 
and the Huſband enters, and after the Wife 'is found an' Ideot by Office, | bY 
the Lands ſhall be ſeized for "the King, according to this Maxim, That 
when the Title of the King and a common Perfon begin at one Iuſtant, 
the Title of the King ſhall be preferre. * | 
80 if the Woman had been the King's Nief, and one had married her Co. Lit. 30 b 
without the King's Licence, fc. and Lands had deſcended before or after 4 Co. 55+ 
Iſſue, yet the King, upon Office found, ſhould have them. HL | 
| Baron and Feme Joint Purchaſers of a Term for Years, the Huſband * _ 
drowns himſelf, the Leaſe is forfeited, and Wife ſurviving ſhall not hold 5 
it againſt the King or his Almoner ; becauſe the Title of the King and a Cale. 
common Perſon coming together, the King's ſhall be preferred. FER. 


4. Of As of Parliament which extend to or bind not the King. 


Herein a general Rule hath been laid down and eſtabliſhed, viz. that Plow. 136, 
where an Adt of Parliament is made for the Public Good, the Ad- 437. in Ld. 
vancement of Religion and Juſtice, and to prevent Injury and Wrong, Berkeley's : 


the King ſhall be bound by ſuch Act, though not particularly named 2 8 
therein. | | | "Rn | 


3 BY 3 4 S Coe 14. 
But where a Statute is general, and thereby (a) any e Right, 7 Co. 32. 
Title or Intereſt is deveſted or taken from the King, in ſuch Caſe the 60 e & 
King ſhall not be (5) bound; unleſs the Statute is made by expreſs Words ems that 
to extend to him. — = 1 ttzbe uſual 

| N | 35 5 Saving of 
the King's Right, Nc. is only ex abundanti Cautela, and not of abſolute Neceſſity. Show. P. C. 
179. (5) But may take Advantage of an Act of Parliament, though not particularly named. 11 
Co 68. b. Leon. 150. 5 5 e 5 | „ 15 


On this Foundation and theſe Diſtinctions it hath been held, * 

That the Statute of V gm. 2 (13 Ed. 1. flat. 1.) De donis extends to Plow. 238. 
and binds the King; as where Lands were given to the King and the 8. Ld, 
Heirs of his Body, it was adjudged, that the King's Prerogative had not 22 ths 
given him a greater Eſtate than in the Caſe of a common Perſon ; and 8 12 8 | 
that an Alienation by him would be a Tort and an Injury to the Donor, 5 Co. 14. 
which the King cannot do. | 21 Co. 44. 

do it hath been adjudged, and alſo held in Parliament, that the King 

is bound, though not named, by the (c) 1 3 Eliz. cap. 10. which reſtrains 


| * Eccleſiaſtical Perſons from making Leaſes, Qc. this being a General Page 199 


Law, and for the public Good. . r 
6 Caſe of 

Magdalen Collage, 6 Co. 15, b. Rol. Rep. 151- (c) The Statute 1 Eliz. c. 19. which reſtrains 
Bihops from making Eſta cs, Oc. hath a Proviſo that it ſhall not extend to the King; which 
mr Lord Cs ſays, was of abſolute Neceſſity ; for that otherwiſe the King would be bound by it. 
5 Co. 14. b.—lt ſeems the Law was held othetrwile on the Stat. 1 3 Elis. c. 10. and therefore 
here a Leaſe was made to th: King by a Dean and Chapter, and the King had aſſigned it over, 
after that the I aw came to be held, that the King was bound, the Aſſignec had his Leaſe made 
en to him in Chancery againſt the Statute, becauſe he could not know the Law in a Matter ſo 

bious, Rol. Abr. 378, q . : . 


do the King is bound, tho! not named, by the Statute 32 Vl. 8 cap. 28. 2 Inſt. 681. 
%unſt Diſcontinuances by Huſbands of their Wives Eſtates, & for Show. Rep. 
4 an Injury to the Wife, it ſhall extend to the King, whoſe „ 


Vier mmediate Concern it is to relieve his dubjects from any Injury or 
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| o"_ 236.b 20 H. 3. cap. 5. ma E againſt Uſury in doubli the Rent, in the Caſe of 


phos diſtrain bis Frecholders without the King's Writ. 


| this Piero». the King, as to deprive him of any Preference he might have by his Pre. 


been done by Jefferies, and never conteſted. Th ; 


' Plow, 249. But as Ads of Parliament are to be conſtrued according to the Schiel 


Plow. 240. 


Piow. 40. b in B. R. 
244. 1. 5 


Plow. 240.b Not bound by the Statute of Marlbridge, (52 H. 3.) cb. 9. but all Co- 


4 


: i 4 5; « : 5 = 7 7 f N 
5 PAR ET R O N IA VAE. 


Plow.236. b 80 the King, though not named, is bound by the 10 40h. of, the Str. 
2 Init. 99. Merton, 20 H. 3. which ordains, that Suit to the Lord may be done by 
| Attorney, c. tg] 1 5 4 N . wy N 5 
Go.Lit. 130 The King is bound by the 31 Hir cp. 6. agaioft. Simoay; benz: 
Law made ſor the Advancement of Religion. 5 


. 


againſt Voluntary Conveyances to defraud Purchaſers ; ſo that a Voluntz- 
x Conveyance to the King is as much 8 phe a ſubſequent Purchaſer 
ora valuable Conſideration, as in the Caſe of a common Perſon. 
2 Inſt. 169. Bound by the Stat. Weſt. 1. (3 Ed. 1.) cap 5 that none ſhall diſtubb 
4 Mod. 207. Elections upon Pain of great Forfeitures. VVV 
2 Inſt, 142. Bound by the Statute of Marlbridge, (52 H. 3.) cap. 22. that none may 


£ 3 


4 Mod 5071 By an AR of Parliament 22 Car. 2. cap. 11. the Pariſhes of St Michal 
Show - Rep, N 0adftreet and St. Mary Staining in London, were united and eſtabliſh. 
208. Gele ed as one Pariſh Church; and it was provided, that the firſt Preſen- 
Caſe gat tation ſhould be made by the Patron of ſuch of the ſaid Churches, the 
the End of Endow ments whereof were of the greateſt Value; the King was Patron 
T Aer of St. Maty Staining (of far leſs Value,) and a common Perſon Patron of 
theini were: Of- Michael Woodftreet, who preſented Mr. Croote: on a Caveat entered 
ro inſtan - againſt the Inſtitution ; it Was determined by Civilians,” by the Advice of 
3 Lawyers at Doctors- Commons, chat this Statute though in the Afffrma- 
Colour of tive, and without any Negative Words, extended to, and ſo far bound 
gative the rogative, as in Caſes where his Intereſt is intermixed with” others; and 
eing's Pie: that the Act of Parliament giving a new Eſtate to the King, and preſerib- 
3 . ing the Manner of Enjoyment, the Method limited muſt take Place of the 
but this is King's Preragatire. a E . | 7 ide cf 
faid to has ee 


Hob. 146. Matter, and not to be extended further than the Intention of the Legiſl- 
Nee bh ture; hence in Variety of Caſes we find it determined, that Generd 
Words io an Act ſhall not ouſt the King of his Prerogative. 778 
Lit. Sect. As on the Statute Qi Emptores Terrarum, which enacts, That non: 
Wy, TT all alien Landi in Fee to hold of himfelſ ; yet it is held, that the King may 
AR give Lands in Fee to hold in Frankalmoigne or other Services. 
11 Co. 68. b ö - 1 EO 
| So the 12 cap. Mag. Cha. which provides, quod communia Placita rt 
fequantur-curiam noſtram ſed tencantur in aliguo certo loco, does not bind 
*Page200'® the King; but that he may bring an Action of Debt or Qzære Inpedi 
11 Co. 68. b e 411-0 _ 1 e 
Plow. 240. $0 of the Statute Weſt. 2. (13 Ed. 1. fat. 1) cap. 17. which provides, 
| that where divers laheritances by Knight's Service deſcend, quod ill: de 
2 gatero habeat Maritagium de quo Amtecefſor ſuus prius fi" 


parceners in Reſpect of the Lands deſcended on them, muſt each of them 
do Service, as before the making of the Statute. N * 


By R E R 5 8 A BN N V bz 
Not bound by the Statutes of (a). . nor by the Statute of | 11 ae 68. 


eim. 2. (13 Ed. 1 Hat. I.) cap. 5. which makes F for ſix Months Comp. luc 


a you Plea. 108. 
: 3 - e ay nt pong Riba 188. 


Nor 1 the Seatute 27 E. 1. (fat 1. cap. 4.) which OY « te Trial 1 Co. 68. 
by > fe prius in the Country. 
W the Statute Merchant, thoſe concerning the Staple, the Sta- Jon ca 


tute of e nor thoſe reg to Re. extend to nor bind the 125 N 


King. 5 | 0 1 + l. 1. 


There are alſo Statutes, ck, as my Lord Hobart fey were made Hob, 126. : 
to put Things in an orderly Form, and to eaſe a Soygreign of Labour, 
but not to deprive him of Power, which cannot aid to bind the 
King. 
As the 27 H. 8. cap. 27. which enacts that all Grants concerning 1 Dyer 50. a 
Court of Augmentations ſhould be under the Seal of that Cgurt ; Let 5 


Grants under the Great Seal have been held good. 


So the Statute 25 H. 8. cap 21. which directs the Manner of granting Hob. 146. 
Diſpenſations, though it ſays that J iſpenſations ſhall not "otherwiſe be 
granted; yet the King's Power is not thereby reſtrained, but that by vir- 
tue of his' Prot ghee he may grant them as before. | 

So on the Statute 28 H. 8. cap. 15. for the Trial of Brady: by Commiſ- e. 225. 
ſion, it hath been held, that the Trial may be, though the Chancellor on 146. 
does not nominate the Commiſſioners, as that Act appoints. 

80 on the Statute 9 E. 2. 75 2. that ml Queen yy make Sheriff Dyer 303. 
without the Judges. : 

So on the 31 H. 6 cap. 5. the Office of Alnage was aries by the Hob. 146. 
Qs without the Bill of the Treaftirer : : and held good | 

y a private Act of Parliament 1 7am 2 the Pariſh of St Fames was 

taken out of the Partſh of St. Martin, and made an independent: Pariſh ; wir Po 
and it was provided by the Statute, that Dr. Teniſon, the then Vicar of 
St. Martin's ſhould be the firſt Rector of St. James's Pariſh ; and that the 2 alk. 540. 
Patronage of the Avowſon ſhould belong to the Biſhop' of London pl. 7 | 
and the Lord Fermin, alternis Vicibus ; the firſt Rector, after Vacation by Show, Rep. 
Dr. Teniſon, to be preſemed by the Biſhop of London, and the next by the 155 n 
Lord Jermin and his Heirs, and ſo on Dr. Teniſon was promoted ro 3 Lev. 377, 
the Biſhoprick of 1 incoln, by which the Church of St. Fames became void; 11 382. 
and it was adjudged, that although it was by the Statute expreſsly ap- LJ. Raym. 
pointed, that the Biſhop of London ſhould preſent to the Avoidance, yet 3. C. 


the Statute deſigned only to direct the Methods and Turns between the Lex. us 


Patrons, and not to exclude the King of his Prerogative; and although 24. 
this was a Church newly erected, yet the King having the Prerogative to Comb. 205, 


preſent to all Churches where the incumbeat is promoted, ſhall have it in poet ape 
this Church when! it is erected. | | « * 539. 


Hole 585. pl. 1. between The Nen and Bijbop of Landan as 55. Birch. 


6. ng) no o Lache can be imputed to him; and therein of the Maxim, | 
Nullum Tempus occurrit Ri. 


Vw the Prefumption that the King is daily employed in the 
weighty and public Affairs of Government, it hath become an * eſtabliſhed *Pagezo1 
Rule at Common Law, that no Laches ſhall be imputed to him, nor he'$tamf, Pre. 
any way . ene, which are certain and permanent; r. 32, 33. 

OV. 1 
| 7 Co. 28. Jon. 79. Hard, 24 
this 


* 


4 Nod, 200. :: 
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i PREROGATIVE. 


6% . * this his Privilege Ca) quod Nullum tempur . e confi 
tibus IF non ed by the Statute de Frærqgutiva Regis. + N 
dormientibus | 
Jura. ſub veniunt, is 2 Rule for the Subject; but Nullum iempus EEE Regi, is the King's $ Plea; : for 
there is no Reaſon that he ſhould ſuffer by the Neg; ages of N e or by ae! ir Compath or 
Sint with the adverſe Party. Hob. 347 | 

7-15 Ed. 2. ſtat. 5 


Lies s Hedce i it was 123, chat if the King's Villein had e Land, 
Co. Lit. 118 and aliened before E ntry by the King, yet upon Office found the King 
WHY | 

might have entered, quia M ullum tempus occurrit Regi; tho" it was other. 
vwiſe in the Caſe of a Common Verion. | 

Co.Lit, 294 So in a Writ of Right of Advowſon brought by the e the Tenant 
ſhall not tender ii D Mart, becauſe Nullum tempus occurrit Regi ; and 
therefore the King ſhall alledge, that he or his Progenitor was ſeized with- 
out ſhewing any Time. 

Co. Lit. 90. b So an Action of Account lay at ons Law againſt the 8 or 
Adminiſtrators of the King's Debtor or Receiver; tor being ſuppoſed buſi- 
ed and employed in the weighty Affairs of the Kingdom, it was not thought 
reaſonable that he ſhould ſuffer in his Treaſure by an Omiſſian accaſioned 
perhaps by ſuch his Attendance. The 

Co. Lit. 41. b For this Reaſon it is that there can be no Occupant againſt the King; ; 

| ſo that if the King grants Lands to A. for the Life of B and B. dies, no 
Man by his Entry can gain himſelf a Title againſt the King; tho' it was 
otherwiſe in the Caſe of a Common Perſon. 

Co. Lit. 57, So there can be no I enant at Sufferance againſt the King; but he who 
holdeth over is an Intruder, becauſe no Laches can be imputed to the King 

for not entering 

Bro. Title J herefore if the King be liked i in Fee of the Moane of B. and a 

Diſſeiſn (a.) Stranger erects a Shop in a vacant. Plot of it, and takes the Profit of it 

Hoy 3 322. without paying any Rent to the King; ; an1 after the King grants over the 

6 = 8 Manor in Fee, and the Stranger continues in the Shop and occupies it 

ls before, this is no Diſſeiſin; for the firſt Entry of the Stranger was 
no Diſſeiſin, but an Intruſion on the King's Poſſeſſion; for that the King's 
Title appearing on Record, the Entry in Pais, which is not an Act of 

val Notoriety, will not diveſt it out of him ; if then the King is 

not diſſeiſed, his Conveyance of the Freehold is good, and the Grantee is 

ſeiſed by virtue of it; and conſequently cannot be ſaid to be diſſeiſed by 

the Stranger who has made no Entry on him after the King's Conveyance, 

but only continued the old Intereſt which he had before the Grant; and 

ſo remains an Intruder til], and liable to an Action of Trans or. Heck 

| 4 ment for it. 7 

Co. 9. A Ferſon cannot be indicted on the Satutes againſt Farctble Entries 

10 Ov. 112. for enteling into the. King': $ Pollefhons, vecaule. he cannot be dl 

Dalt. Juit. -ſeiſed. 

3093s . 

Plow-243.a. A Deſcent caſt is no Plea againſt the King, nor does it take away his 

2 Leon. 31. Right of Entry. 

2 Inſt. 168. If the King's Goods become Wreck, the Lord of the Manor cannot 

Plow. 243- take them, but the King may claim them after the Year and the Day ; for 

this Reaſon, that he is ſuppoſed employed in the publick Affairs, and 
therefore no Lapſe of Time ſhall injure him. 

49 E. 3.4 For this Reaſon the Lord of the Manor cannot take the King's Beaſts 


| 'Ritehen 81. as Strays ; as alſo that this Privilege of Waifs aud Strays is derived from 


the Crown, and cannot be ſuppoſed to extend farther than a Liberty to 
take the Goods and Cattle of a common Perſon. 


| Plow.243-2. If a Grant be made to the King of the next Avoidance of a Living, 


and a Stranger upon the Death of the then Incumbent preſents, * 


a” 53% 


S8 88 8 2 


8 AB 


'kis Preſentee continues in ſix Months, and dies, yet the King may pr 


out a Quare Impedit. 


3 - * 
= 


Pr R H NM 0 A) N LV *E: 
* ſent another, - quia Nullum tempus occurrit Regi; fo if a Grant had been *Pagez02 
made to the King of all ſuch Preſentments as ſhould happen within twenty =— © 
Years, and in the twenty Years there happen ten Preſentments which are 
all filled up by a Stranger, yet the King ſhall preſent to them over 


in. N | | 
If the King be Patron of a Church, and he omits to preſent within fix Iro. Tit. 


Months, the Ordinary cannot preſent, for the Lapſe, but is only to ſe- Proſentment 


ueſter the Profits, and ſerve the Cure till the King thinks pro to (24)- 
Sas I but if in this Caſe the Ordinary collates his Clerk, pu Re. 3 5 
wards the King preſents, the Clerk ſo collated cannot be turned out with- 


Iſ the King preſents to a Church, and his Clerk is admitted and inſtitut- Y E. 4. 32. 
ed, yet the King may before Induction repeal and revoke his Preſentation; Dyer 9%, | 
and it is held in this Caſe, that the Preſenting another is a Repeal in 327, 300. 
Law, without any other Notice to the Ordinary. Fo 


ante 197. the laſt Paragraph. 


So where a Title by Lapſe comes to the King, if the King doth pre- Leon 156. 
ſent, and his Preſentee is inſtituted, yet the Kiug may revoke his Preſen- - Fig Vs | 
tation; and ſo null the Inſtitution at any Time before his ( lerk is inducted; Neu 
or if his Clerk be inſtituted upon ſuch Title, and die before his Induction, _ 
the King may preſent another, his Turn not being ſerved by the Inftituti- 
on only of his Clerk. | | 

But tho' the King may remove the Patron's or Strangers Clerk that ) Co. 28. © 


comes in upon his Lapſe, yet if ſuch Clerk happens to {a} die Incumbent Owen 3. 


of the Church before the King doth preſent, the King hath loſt the Ad- And. 148. 


vantage of the Lapſe, and ſhall not preſent afterwards, or remove the 8 


Patron's ſecond Preſentee, becauſe the King is to have but one Turn 216. Nen, 
and that the next; and if the Law ſhould be otherwiſe, the King, by Hetley 125. 
ſuffering divers Uſurpations upon his Lapſe, might even diſinherit the very Bull. 28, 


Patron; and the Rule Nullum tempus occurrit Regi, is not to take Place — Sg 
where the King is limited toa Time certain, | | 2 Stra. 84 2. 
; I TermRep 


650. (a) Or if the Church becomes void by Reſignation or Deprivation, unleſs ſuch Reſignation 
were by Fraud or Covin, Cro. Jac. 216, Owen 89 4 Leon, Cale 351. þ \ 


* 


= . 
— — 


By ſtat, 9 Geo. 3. c. 16. The King ſhall not ſve, &c. any Perſon, c. for any Lands, Wc, (ex- - 
«pt Liberties and Franchiſes) or any Title which has not firſt accrued within lixty Years before 
the Commencement of ſuch Suit, unleſs he has been anſwered the Reuts within that Time, or 
they have been in charge, or ſtood inſuþer of Record, and the Subject (hall quietly enjoy againſt the 
King, and all claiming under him, by Patent, e. This extends not to Eſtates in Reverſion, or 
Remainder, or limited Iſtates.—Theſe Lands ſhall be hetd on the uſual Tenurcs, Gr. Uſual 
fee Farm Rents confirmed. Putting in Charge, ſtanding inſuper, c. good only when on Ver. 
dict, Demurrer, or Hearing, the Lands, c. have been given, adjudged or dect epd to the King, | 


7. Of his Prerogative in his Suits and Proceedings in Courts of 


As the King is the Fountain of Juſtice, and all Courts of Juſtice de- Co. Lit. x 
tire their Authority from him, hence he is ſuppoſed to be always preſent B'o. Biſon 
in (ourt; and therefore it hath become an eſtabliſhed Principle of | Law, 8 | 
that the King cannot be Nonſuit in any Action or Information ip which 36. 
be is ſole Plaintiff, | n 


» 


Co. Lit 13 
Sid. 420. 
% Bak t King only. 


Fa l e en e . re 


"Of Lit. 139 But it ſeems that any Informer qui tam, or Plaintiff in a popular Ac 


2 Rol. Rep. tion, may be Nonſuit, and thereby Wally” e the 1 as oſha in 


33. 130. Reſpeck of the King as of himſelf. F 


But the 


King may eee . e for bis Sbare of the Penalty, i in 5 8 aa Way, as ir oeh Sui 5 


en inſtituted, provided the n is commenced i in due Time. | 


4 Alſo the king 8 A General may enter a Volle Profegui, x which 
? has the Effect of a Nonſuit to any Information or Action brought by the 


pl. 17. 


award new Proceſs 1 a the ſame Indictment. 


, 


Vent. 33 "I an badete 8860 for 8 Iſſue was 38 66 and the Day the 
King v. Jury were returned, the King ſent a Writing under his Sign Manual to Sir 


Benſon. Thomas Fanſhaw Clerk of the Crown, to enter a Ceſſor of Proſecution ; 


*Page203 and Palmer Attorney General affirmed, that the King * may ſtay Pro- 
| # ceedings ; yet notwithſtanding the Court proceeded to ſwear the Jury, 
and ſaid they were not to delay for the Great or Little Seal; I | 


the Attorney entered a Wolle Froſequi. 


Ld. Raym. No Profecutor upon an (a) Indictment can enter a Nolle 4h ono 


721 out Leave of the Attorney General. 


(4) That en- . 
tering Nulle Preſepui upon Indictments, began in Charles 24's Time. 6 Mod. 2C2, per - Hol Ch. J 


4Inſt. 17. Tt it a Rule of the Common Law, that the King by his Wann may 


Plow, ax ſue in what Court he pleaſes ; and therefore may bring a Writ of Right or 


Rol. Rep 


290. 2 Quare Impedit in the Court of King's Bench. 


In an Action for embezzling the King's Goods, which was laid in the 


Made Declaration to be in London, it was moved for the King, that the County 
* . might be changed; and the Court held, that the King might chuſe his 


County, and might waive that which he had ſeemed to have elected before, 
as he may waive his Demurrer and join Iſſue. 


| Hill 6.G.2 If a Perſon be guilty of two capital Offences, the King may ele&t 


in 8. K. Rex which of them to try him on firſt; and accordingly, where two Perſons 
7 85 murdered the Poſt- Boy in Lincolgſbire, and afterwards committed a Rob- 

bery in Wile, for which they were taken and in Cuſtody in Wilts ; the 
Attorney General moved for a Habeas Corpus to the Sheriff of Wilts, to 
deliver them to the Sheriff of Lincoln, and another to the Sheriff of Lin- 
colx to receive them; which was granted; the Court allowing the Crown 
had ſuch Election. 
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0 Ot we e Grants and Letters pu 
| tent: and herein, 


1. What Things the King my grant; and therein, 


4p Lol 1 ; 65 th 11. Of Grants e from his Prevogition: of Power, 1 


en are inſeparably annex ed to the Crown. 


e 6 TE - great Truſt and Contdence repoſed in the Xing, and 


a þ Abr. the high Authority with which he is inveſted, the Law hath in- 
187 


9 Co. 25, 87. Co. Lit, 99 Godb. 254. . 79, 305. 


like Point, where it is ſaid by the Ch J. that the Gen nornibanding » a Noll r gab, may 


ſeparably 


„ © & 9 


( 


2 22 


e © a= * 


Licence or a Grant for that Purpoſe. 


1 


FI R E HG GA 1 V 
ſeparably annexed to the Crown a Power of granting and diſpoſing of di- 
vers Rights and Privileges, which cannot be granted or eſtabliſhed by an, 
leſs Authority; of theſe there are ſome that have no Exiftence till creat-, _ 
ed, ſuch as Franchiſes, Liberties, Fairs, Markets, Hundreds, Leets, Parks, (a) 1 
Warrens, which the King (a) only by his Prerogative can (5) eſtabliſh. 9 
| x nes ERA | I Subject can- 


not buil l a Caſtle. or other Place of Defence without the King's Licence. Co. Lit. 5. (6) May . 
be created by Ordinance, as my Lord Habart expreſſes. Hob. 15. | Cy 2 


So the King may grant Pontage or Murage to be taken b/ thoſe who Bro. Patent 
erect new Bridges or Walls; but the Payment thereof ſhall continue no 7 6 
longer than the Bridge remains uſeful, or the Wall neceſſary for the De- Be * 
fence of the Subject. EO EY le 

So a Grant of a Ferry, and that every Perſon going over ſhall pay 13 H. 4. 1, 
a Halfpenny, is good, being for the publick Utility; and the Payment is Bro. Paten 
in Conſideration of the particular Benefit. aL. © 

» * But the King cannot grant Toll to be taken in the Highways, which Pageacg 
are to be free to all People; and therefore a Toll-Traverſe or Toll- Bro. Pau 
thorough cannot commence by Grant at this Day, but muſt be claimed by 199. 
Preſcription. | | | | | : Noy 176. 

And indeed in all Grants of this Kind, the Good of the Publick ſeems Moor 476. 
to be principally regarded, as appears by the Writ of {c) Ad quod damnum; vide Title 


* 


and in this, that if the King creates or grants a Fair or a Market to a Per- Ne 
ſon, and afterwards grants another to another Perſon to the Prejudice of % T. N. B. 
the firſt, the ſecond Grant is void. 3 e 
All Extraparochial Tithes belong to the King by his Prerogative, and Bro. Pas 
may be granted by him. 5 . 3 | 
So the King may grant a Swan-Mark or the Game of Wild Swans in 7 Co. 17,18. 
ſuch a River, and ſuch Grant is good; but none can have a Swan-Mark 


unleſs he hath an Eſtate of Freehold of five Marks per Ann. 


So all Royal Mines belong to the King, and he may grant them, but it Plow. 339. 
muſt be by expreſs Words. 9 8 . 

None but the King can erect a Beacon or Sea-Mark, unleſs he hath a Carter go. 

Where the King hath a Suit to a Mill ratione Prerogative, he may Carter 98. 
grant it. | | 

All Judicial Offices which have been uſually granted by the Crown, are 4 Iaſt. 87. 
of the Inſegnia Majeftatis, and ſo inſeparably annexed to the Crown, that 114 
they cannot be granted by any leſs Authority, nor in any other Manner, Le, os 6 4 
nor with other Powers than as warranted by the known and approved 
Forms in ſuch Caſes. © © 5 | 

Hence Commiſſions of a new Invention, though under Pretence of 4 Inſt. 163, 
public Good, have been condemned; as Commiſſions to aſſay Weights 745: 
and Meaſures. „ | 2 ET 

So Commiſſions to ſeize the Goods and impriſon the Bodies of all Per- 2 Inſt. 54. 
ſons who ſhall be notoriouſly ſuſpected of Feſonies or Treſpaſſes, without 
any 1 or other legal Proceſs againſt them, have been held illegal 

void. | e | | 2 

So it has been held, that the King could not authoriſe Perſons to take 4 Iuſi. 161. 
Care of Rivers and the Fiſhery therein, aceording to the Method preſerib 
ed by the Statute Mf. 2. (13 Ed. 1. fat. 1.) cap. 47. before the making 
of that Statute. 5 „ an . 

50 2 Grant by Hen, 6. to the Corporation of Dyers in London, of à 2 laſt 67. 
Power to ſearch, Cc. and if they found any Cloth dyed with Logwood, + * 
that it ſhould be forfeit, was adjudged void; it being againſt. Law that 4 
Uy (d) Forfeiture ſhould incur by Letters Paten. (08d. 4%. 

00 5 8 The Vent. 47.” 


. 
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| Lit. Rep. The Crown may grant Cognizance of Pleas to proceed ſecundum 
| 15 3 Terræ, but not to proceed by other Laws; for that would be to make new 
X Lucas 125. Laws, Which the Crown, being but one Branch of the Legiſlative Fower, 
cannot do. „„ 5 3 N 
Hob. 63. The King cannot grant to any to hold a Court of Equity, becauſe 
* Os. this is in Derogation of the Common Law; and the Chancery in 
105 3 Font and ' Durham are Incidents to a County Palatine which had Jurg 
galla. „ . 1 85 oo 
Vent. 407, A Grant to the Town of Berwick that they ſhould be a County, but no 
| Grant of having a Sheriff, was adjudged to be void, becauſe there would 
| de no Officer to execute and do Juſtice, | | 
Dyes 300. *Thereare likewiſe perſonal Prerogatives which the King only can grant, 
1 Patent and which are of ſo high a Nature, as that they cannot be delegated to 
Skin. 606. any other; ſuch as the Power of making an Alien a Deniſon, the Power 
= of pardoning Felonies, Sc. my | 


»Pagezog 1 V2. Of Grants ariſing from his Intereſt. : - 


Plow. 236. lt ſeems to be clearly agreed, that the King may alien, grant, or charge 
; in Id. Berl. any Franch of his Revenue, in which he hath an Eſtate of Inheritance, 
bt 3 Nach 420 as alſo his Lands in Fee- Simple, though he is ſeized of them Juræ Coro. 

C 19. nz; and this Lower is ſaid to be founded on Reaſons of State, and ariſes 


| 3 Co. x2. from the Nature of our Conſtitution, by which the King is diſabled to lery 
= Money en the Jubject without an Ac of Parliament; ſo that if this 
| Power were not inherent in the Crown, the Kingdom might ſuffer by a 
| ſudden Invaſion, c Alſo as Rewards and Puniſhments are the Sup- 
rters of all Governments, it is but highly reafonable that the Crown 
ſhould have the Power of rewarding thoſe who deſerve well ; and this 
hath been the conſtant Uſage of the Kings of England, by granting out of 
\ the ( rown-Revenue Penſions and Eftates to thoſe if Services have 
been meritorious, as alſo to ſuch of the Nobility whoſe Fortunes have 
+ And ſuch come to decay.F | p 9 85 


Sitants may, f | „ 5 | 
3 free Country, be conſiſtent with ſound Policy, if the Crown is not thereby too much impo- 
yeriſhked ; The Realcn, I conceive, is obvious. 5 


5s Mod. 33. Lands in ancient Demeſne, tho' they ſeemed moſt appropriate to the 
per Holt Ci King's Uſe of any of his Revenues, for they had ſeveral Privileges all fe- 
3 Ve lating to the King, as not to be impleaded out of the Manor, to- be free of 
. 1 oll for all Things concerning their Suſtenance and Huſbandry, not to be 
| impannelled on any nqueſt; and yet notwithſtanding all this, thoſe Lands 
| were always alienable E 1 x | | 
g Co. 25. '| he Goods of Felons, Fugitives, Perſons outlawed, c. Waißz, 
The Abbet of Strays, Deodand . reck, Wc. are deemed the Flowers of the Crown, 
ae diſtinguiſhed by that Name; and theſe the King clearly way grant; 
Moor 474. and between theſe and Liberties and Franchiſes, which have no Exiſtence 
Palm. 58. till created, a Diſtinction hath been eſtabliſhed, vi. That if the firſt of 
Aud. 87. theſe, and the Poſſeſſions to which they are appendant or annexed, come 
Mod. 232 tothe Crown, they fink in the Crown, and the King is ſeiſed of them 
again Juræ Corone ; but if the Poſſeſſions, to which Liberties or F- 
chiſes, ſuch as Fairs, Markets. Cc. are appendant, come to the Crown, 
et theſe Jaſt are not extin&, but continue to exiſt according to their 
3 : ſtabliſhment. A | — 3 
C10. Eliz. If the King grants to F K Felons Goods, or Waifs and e 
463. his Manor, J. S. ſhall have them in the Lands of the Freeholders; fot 
Heigham v. they are Liberties due to the King, which he may grant, and are nd 
#3 * ql pt "I 8 ue Chags 
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Charges to the Subject; for the King hath this Right in every Man's 


' Land, and therefore may grant it to another. 


The Forfeiture of Goods and Chattels in an. Outlawry in a Perſonal Velv. 19. 
Action belongs to the King, which the King may, and uſually does grant Will. Rep. 
to the Perſon who is at the Expence of fuing out the Outlawry ; yet this 699. 
is but ex Gratia Regrs, and not debito Fuſtitiæ. 

All Fines for Offences de Jure belong to the King, becauſe it is his Ld. Raym. 
Correction, and the public Revenge is in his Hands; but the King may 213, 214. 
grant thein to others. 1 5 | | 

t was agreed in the Banker's Caſe, that King Car. 2. having the Re- Mod. 46. 


venue of Exciſe veſted in him, his Heirs and Succeſſors, by Act of Par. Comb. 250. 


liament, might grant or charge the ſame or any Part thereof ; and that, e * 


accordingly, the Letters Patent and Grant of 25, oool. a Ann. out of Banker's 
the Hereditary Revenue of Exciſe, for the Payment of Intereft to Sir Caſe, 
Robert Vinor and others, of whom the King had borrowed large Sums of 
Money, 'till ſuch 1 ime as the principal Debt ſhould be diſcharged, were 


good and valid in Law, and bound the King's Succeſſors; although it was 
Obdjected, that this Revenue was granted by Act of Parliament; that it 


aroſe out of the Purſes of the People, * and that it was given in Lieu of Page 206 
Wards, Liveries, Purveyances, Sc. which were Inheritances unalienable. 

But to theſe it was anſwered and refolved, that being given in Fee, though 

by Act of Parliament, it muſt have the ſame Incidents as other Inheri- 

tances in Fee have, one of which is to be alienable at Pleaſure ; and as to 

its being granted in Lieu of Inheritances which were unalienable, that was 

held not to be material, as thoſe Inheritances were extinct, and ſo could 

not affect Inheritances of another Nature newly given; beſides thoſe Inhe- 

ritances of Wards, Liveries, &c. were in Effect alienable, for they might 

have been releaſed or diſcharged. 


3. How far the King muſt have an Intereſt, in order to enable him 
| to grant. | | 


There are three Kinds of Inheritances which the King my grant, 8 Co. 55. b. 
though different as to the Manner; which Differences ariſe from the 56. a. 
Nature of his Intereft. ½, All his Lands, Tenements, Rents, Commons, 
fc, he may grant in Poſſeſſion, Reverſion or Remainder. 2dly, A Coro- 
dy in a Religious Houſe, or Preſentation to a Church, which he can only 
grant in Poſſeſſion, or when the Corody or the Church become vacant ; 
tor of theſe he hath only the Preſentation or Recommendation, and there- 
tore cannot grant them in Reverſion. 3dly, Offices which he may grant, 
but cannot himſelf occupy. 5 Tt” 

If the King grants for three Lives, habendum a die confectionis Literarum 5 Co. gz. 
Patentium, this is void; becauſe an Eſtate of Freenold cannot commence Bie 
i futuro, and Letters Patent under the Great Seal amount to a Livery ; 7 
and if the Freehold ſhoud paſs immediately from a Day to come, then the 8. C. 393. 
King would have a particular Intereſt in the mean Time without any Do- 
nor, which is againſt the Rules of Law. 5 | 

Upon a Grant of the Office of a Searcher in the Port of Plymouth, it 4 Mod. 275 
was adjudged, that the King may grant an Eſtate in an Office to com- 2 Io 
mence in ſuturo, or upon a Contingency ; for he hath no Inheritance in the 2 Salk. 465. 
Office or to the Execution of it, but in Point of Intereſt only to grant; pl. 2. 
and it was ſaid in this Caſe, that there was a Dany between Offices in Cath. 350. 
Fee exiſting, and ſluch as were granted only for Life ; which being as a 88 334. 
”" Thing created might, as a Rent de Novo, be granted to commence 1% Raym. 
. Juturo, | | 49. 

Vor. IV. | | 9 | The kin, 446. 
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)))) as = To wg 
= ; The King may grant that which is not actually in him at the Time o 
5 oy Abr the Grant; as the Marriage of (a) a Ward, quando acciderit ; although 


198. he had the Ward in Right of his Prerogative. 


enk. 246. | 3 : | 
5 Wards, Liveries, Purveyances, c. were alwavs in eſſect alienable, as they might be releaſed or 
diſcharged. 5 Mod. 56. Skin. 605. per Holt Ch. J. in his Argument in the Banker's Cafe, —Byt 


the King cannot grant Land when it hall etcheat. Raym. 24i.—Whether he can grant Land 


when it ſhall! become derelit, Raym. 241. 2 Lev. 171. 


Salk. 58. The King cannot grant an Annuity, for his Perſon is not chargeable 


pl 3 as the Perſon of a Subject; but if he grant it out of his Exciſe, or any 


Branch of his Revenue, it is good, for there is ſomewhat therewith 


chargeable. | 


Scaccar ” 5 


4. Grants tending to a Monopoly; and therein of Things of a new 


Invention. 


Fide Title The King's Grant of a Monopoly, as of the ſole Buying, Selling, 
Monopoly. Working, Making or Uſing of any Commodity, is not only void by 
*Page207 * the Common Law, but the Perſons procuring ſuch Grants are faid to 
be puniſhable by Fine and Impriſonment. N 
And indeed the Freedom of Trade and Labour is of ſuch Conſe- 
quence, that as no Perſon can by his own Act totally debar himſelf of 
this Privilege, much leſs can he be reſtrained by the King's Letters 
Patent. ; i 
But notwithſtanding this, it is agreed, that the King may for a reaſon- 
able Time grant to a Perſon the ſole Uſe of any Art firſt invented by him; 
and this it ſeems the King might do at Common Law, and is therefore a 
Matter excepted out of the Statute of Monopolies, 21 Fac. 1. cap. 3. by 
which it is provided, That no Declaration in the Statute ſhall extend to 
& any Letters Patent and Grants of Privilege for the Term of fourteen 
“ Years or under, of the ſole Working or Making of any Manner of new 
« Manufactures within this Realm, to the true and firſt Inventor and In- 
« yentors of ſuch Manufactures, which others at the Time of making 
« ſuch Letters Patent and Grants ſhall not uſe ; ſo as alſo they be not con- 
5 trary to the Law, nor miſchievous to the State, by raiſing Prices of Com- 
* modities at Home, or Hurt of Trade, or generally inconvenient ; the 
&« ſaid fourteen Years to be accounted from the Date of the firſt Letters 
“ Patent or Grant of fuch Privilege; but that the fame ſhall be of ſuch 
* Force as they ſhould be if the ſaid Act had never been made, and of 
< none other.“ | | | | 
In the Conſtruction of this Branch of the abovementioned Statute, the 
following Points haye been held : PE. 
4 Inſt. 194 That no new Invention concerning the working any Manufacture is 
within the Meaning of this Exception, unleſs it be ſubſtantially new, and 
not barely an additional Improvement of an old one. 
Z loſt. 184. That no old Manufacture in uſe before, can be prohibited in any Grant 
| of the ſole Uſe of any ſuch new Invention. $4 
Lucas 131. That if a Patent be granted in Caſe of a new Invention, the King can- 
not grant a ſecond Patent ; for the Charter is granted as an Encourage- 
ment to Invention and Induſtry, and to ſecure the Patentee in the Profits 
for a reaſonable Time; but when that is expired the Publick is to have the 
Benefit of the Diſcovery. 


"pong 127, 
oy 182, 


3 Inſt, 184. It is held by my Lord Coke, that a new Invention to do as much Work 


in a Day by an Engine as formerly uſed to employ many Hands, , re 


| 
( 
t 
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within the ſaid Exception; becauſe it is inconvenient in turning ſo many 
labouring Men to Idleneſs. . | | + Sed qu. de 
8 8 hee ? For it 
enables us to ſel] our Commodities at foreign Markets cheaper than the Natives of thoſe Places can 
atford them, and muſt thereby increaſe our Trade and Commerce, of great Moment to a com- 
mercial Country like ours, and may be a Means of opening new Channels of Commerce, which 
muſt ultimately incicaſe our maritime Power. | Rs 


If the Invention be new in England, though the Thing was practiſed 2 Salk. 447. 
before beyond Sea, the Patent is good; becauſe the Act intended to en- 
courage new Devices uſeful to the Kingdom; and it is not material he- 
ther the Diſcovery be owing to Study or Travel. 1 | 

If a Man invent a new Art, and another happens to learn it before the ; Mod. 97, 

a 


Inventor can obtain a Patent, a Patent afterwards obtained, is void. $ id ar guen- 


; do. 
$ Se gu. if learnt of the Inventor? 


If a Perſon obtains a Patent for a new Invention, and another makes Skin, 204. , 
uſe of the Invention without the Licence or Conſent of the Patentee, an 
Action hes againſt him. | 


F. Grants of the ſole Liberty of Printing. 


* 
- 


The King's Prerogative in granting Letters Patent for a Privilege of 
Printing, hath in many Inſtances been diſputed, and his Power herein 
greatly doubted, on this Foundation and theſe Reaſons, that Grants of 
this Kind which excludes all other Perſons, and confine this Liberty or 
Privilege to the Patentees, tend toa Monopoly in * enhancing the Prices page 208 
of Books, reſtraining Trade, diſcouraging Induſtry, and in making the 
Patentees careleſs and remiſs in their Duty. | Carter 89. 


; Mod. 256. 

Skin. 232. pl. 3. 3 Mod. 77. Vern. 275. 
But notwithftanding theſe Reaſons, and the Uncertainty that appears 
in ſome of the Caſes in the Books on this Subject, it ſeems the better 
Opinion, that the King hath a peculiar Prerogative in Printing, which 
hath been countenanced and allowed in all (a) Ages, and ſeems eftabliſh- (4) Carter 
ed on the fundamental Maxims of Government, as being a Matter of a 90. it is faid, 
public Nature, firſt (c) introduced by the Kings of England; and in that fifty 


which an (d) unreſtrained Liberty might be of dangerous Conſequence to 1 . 
the Public. 8 Pe | | ranted 


1 | | ince Ed, 6. 
Time.—And that before ſuch Grants, this Buſineſs was managed by the King's Servants, (% In 
3 Mod, 75, a Difference is made between Things of a public Nature, and thoſe only of public 
bie; and on tais Diſtinction the Court inclined to think, that the Letters Patent granted for the 
ole Printing of Blank Warrants, Bonds and Indentures were not good, theſe being only of public 
Uſe, and not ſo in their Nature. (c) The Art of Printing was firſt at Harlem, the News of it 
came to Hen, 6. whoat the D-fre of the Archbiſhop brought it over at his own Charge, at the 
Fxpence of 1520 Marks; the Perſon aſſigned for this Service was a Merchant. Garter 91. 
dach to be introduced by Hen 6. Skin. 234.——And that the King printed the Bible at his own 
Charge, Vern. 275. (4) Printing is a Conveyance by which Men communicate their Notion ; 
'1 the moſt public Manner, and with the moſt laſting Impreſſion; and therefore if they ate 
god, this is a Means to ſpread th-m and to give them a more ditſuſive Influence ; and if they 
die bad Nations, this is likewiſe a Method to ſpread the Miſcii.cf wider. Skin. 234. 


Accordingly we find this Prerogative admitted in the Caſe of Darcy Moor 673, 
Alen, the great Caſe of Monopolies, and the Reaſon thereof given by Noy 173. 
Dadderidge, who argued againſt Monopolies, - becauſe it is neceſſary for 
"uv Peace and Safety of the Realm, | | 0 | 
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| Mod, 256, It ſeem agreed, that if a Book has no certain Author, the King has 


: the Property of the Copy, and may grant it to whom he pleaſes ; hence 
(a)So of the (a) Almanacks are deemed Prerogative Copies. 55 


Tranſlation 


of the Bible, Year Books, Common Prayer, and Statute-Byok, Lucas 105. 2 Chan. Ca. 76, 


I.oids, 


_—_ 53%: good, as it would go to Executors and Adminiſtrators ; and that there was 


Carter 8g. In the 1 5 Year Fac, 1. a Patent for printing Law Books was granted 
M.18 Cat. 2 , one Moor, which came to Colonel Atkins on his Marriage with Moors 


Lucas 106. 


8. C. eited Daughter. The Company of Stationers obtained Copies of Roll's Abridg- 
tohave been ment, which they printed; and this being complained of in Chancery by 
decreed in Colonel Atkins, an Injunction was awarded, not only againſt thoſe of the 
us od ig Company (viz. ,Tyton and Roper) who were principally concerned, but 
the Paten.. againſt every Member thereof; and this Matter coming afterwards before 
tees, and af. a Committee of Parliament, it was there likewiſe determined in Favour of 
emed inthe the Patentee ; and in this Caſe it was ſaid, that the King hath a particular 
* Prerogative over Law Books, and that ſo he would have had, if the Art of 
Printing had never been known. 795 0 
But the Caſe of the greateſt Weight on this Head, is that of Roper and 
Streater, which was this; Roper bought of the Executors of Juſtice Crole, 
the third Part of his Reports, which he printed; Colonel Streater had a 


Grant for Years from the Crown for printing all Law Books, and printed 


upon Koper; on which Roper brought an Action on the Statute 1 39 1 


Car. 2. c. 33. Streater pleaded the King's Grant; and on Demurrer it 
was, adjudged in B. R. for the Plaintiff againſt the Validity of the Patent; 


on theſe Reaſons, that this Patent tended to a Monopoly; that it was of 


a large Extent ; that Printing was a Handicraft Trade, and no more to 

be reſtrained than other Trades; that it was difficult to aſcertain what 
mould be called a Law Book; that the Words in the Patent, touching or 
*Page209 concerning the Common or Statute Law, were looſe and uncertain ; that if 
this were to be conſidered as an Office, the Grant for Years could not be 


and ſaid to no adequate Remedy in the Way of Redreſs in Caſe of Abuſes by Un- 
have been ſo ſkj]fulneſs, ſelling dear, printing ill, Sc. Bur this Judgment was reverſed 


1 on a Writ of Error in Parliament, for the following Reaſons; that the 


NI. 22 Cut. Invention of Printing was new; that this Privilege had been always allou- | 


but reverſed ed, which was a ſtrong Argument in its Favour, although it could not be 


inthe Houſc {aid to amount to a Preſcription, as Printing was introduced within Time 


of Loi ds. . ; | | ; 
2 ae PE of Memory ; that it concerned the State, and was Matter of public Care; 


8 C cited that it was in Nature of a Proclamation, which none but the King could 


as adjudged make; that the King had the making of Judges, Serjeants, and Officers 
M.24 Car.2 of the Law ; that as to the Uncertainty, theſe Words in the Patent were 
355 hot, © to be taken ſecundum ſubjeftam materiam, and not to be extended to a Book 
3 ea containing a Quotation of Law, but where the principal Defign was to 
in B. R. is treat on that Subject; that as to its being an Office, it was not ſo properly 
called a ſud - an Office as an Employment, which may well enough be managed by Ex- 
den Judg- ecutors or Adminiſtrators ; and that, as to Abuſes, theſe like all others 


e . were puniſhable at Common Law, or the Patent itſelf might be repealed 


-  Feverſed in () by Sci. Fa. 


Parliament. | 

I. ucas 106. 8. C. cited, and there ſaid, that the Validity of the Patent is now eſtabliſhed by tht 
Judgment in Parliament. Vern. 120. S. C. cited, and ſaid it was not now to be ſhaken. 
(4) Though it cannot properly be called an Office, yet it is a Truſt, and a Sci. Fg. will lie to repeil 
the Grant. 3 Mod. 77. . | | | 


Mod. 256, In an Action of Debt by the Company of Stationers againſt Seymour, 
Keb. 792. | ; „ | 
„ C. 2 Show. 260. 3 Mod. 56.5. C. cited, and the like Jud ent ſaid to be given in the Caf 
vi the Stationers e v. Wright, for printing Plalters an Pfalaas, Hill, 35 Gar, 2. Skin. 234 
Lucas 105. like Point, but no Judgment. 5 - | 

| for 
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for printing Godbury's Almanack, it was adjudged that the Letters 
Patent, granted that Company for the ſole printing of Almanacks, were 


good; and though the Jury found, that the Almanack ſo printed con- 


tained ſome Additions; yet having likewiſe found, that the ſaid Al- 
manack had all the eſſential Parts of the Almanack that is printed before 
the Book of Common Prayer, the Additions were looked upon as imma- 
terial. 7; — | 
So an Injunction was granted againſt Lee, on the Application of the z8how. 258. 
Stationers Company, to reſtrain him from ſelling Primmers, Pſalters, Al- . S 
manacks and Singing Pſalms imported from Holland; the ſole Privilege of 
printing theſe belonging to that Company; and that (a) without any Trial 


(a) An in- 
directed as to the Validity of the Patent. 0 An In 


junction was 
3 | refuſed to 
ſtay the Sale of Eng/i/b Bibles, and to quiet the Right of Patentees, becauſe not a plain Right; 
and therefore an lffue di ected. Vern. 120. So where the Univerſity of Oxford claimed by Patent 
a Right of printing Bibles, though the Lo'd Keeper was of Opinion, that the Univerſity Patent 


extended to no more than were tor their own Ute, or to ſome {mall number to compenſate their 


Charge; vet he refuſed to grant an Injunction until the Right was ſettled by a Trial at Law. 
Vern. 275. vide 2 Chan. Ca. 76, 93. © 2, as to thi ſ: Cafes; for Injunctions ſeem frequently 
to have been ſince granted in Favour of Patentces and Owners of Books, upon producing the pa- 
tent in Court under the Great Seal. | | , 


Here it may be proper to take Notice of the Att of Parliament rela- 2 laſt. 944, 
tive to this Matter, and the rather as they have been urged as Arguments | 
for the King's Prerogative in theſe Concerns The firſt Statute is that of 
25 H. S. cap. 15. $ which expreſsly provides in Cafes of Books, that the 5 Repealed 
Lord Chancellor, Lord Trinket or any of the Chief Juſtices, may ſet by 12 Geo. 2 
and limit the Prices as well of Books as of Binding. | c. 36, . 3. 

In the Statute 21 Fac. 1. c. 3 (J 10.) againſt illegal and miſchievous 
Monopolies, it is particularly declared, that this Statute ſhould not extend | 
to, or any ways impeach Patents for ſole Printing thentofore made or then N 
after to be made. e . . b 

* The Statute 14 Car. 2. (now expired) recites that Printing is a Mat- „page 219 
ter of Public Care, and every where countenances the ſole Privilege of Mod. 257 
Printing, and ſeems to be founded on the King's Prerogative; but was 3 Show. 269. 
a hard Law and injurious to the Liberty of the Subject, in reſtraining the 
Number of Preſſes, licenſing Books, and impoſing Penalties and For- 


ſeitures. 


By the 8 Ann. cab. 19. “The Author of any Book not yet printed, and 
his Aſſigns, ſhall have the ſole Liberty of printing it for fourteen Years, 


to commence from the Day of publiſhing thereof; and (% if any Per- 


* ſon within the ſame Time ſhall print, reprint, or import any ſuch (5) It ſeems. 
* Book without the Conſent of the Proprietor in Writing ſigned in the Pre- alſo a good 

« ſence of two credible Witneſſes, or ſhall knowingly publiſh it without te”; 
« ſuch Conſent, the Offender ſhall forfeit the Books and Sheets to the 


: : on at Com- 
* Proprietor, who ſhall forthwith damaſk and make them Waſte Paper, non Law, 


and ſhall forfeit 1d. for every Sheet found in his Cuſtody, either printed or for an 


* or printing, one Moiety to the Crown, the other to him who will ſue in Arr 
oy any Court at Weſtminſter,” | : Equity; but 
2. Of in order to 

53535 entitle the 
Puty to the Penalty in the Statute, the Terms of the Act as to regiſtring the Book in the Stati- 
ogers Company, Cc. mult be complied with, 2 Atk. Rep. 95. This Act onght to receive the 
molt liberal Conſtruction. Books colourable, ſhortened onlv. are within the Meaning of the Act. 
14 49. Collection of Letters as well as other Books within the Intention of the Statute. Re- 
priating a Book in England, which originally uns pira.ed and prin ed in /rc/ard, will not be ſuffers 
ed, being a new Evaſion of this Act. Id. 34 2. 5 


| An In junction to ſtay Printing may be continued after the Anſwer come in, on Affdavits of 

the Prejudice would accrue on diſſolving it. Gibbs v. Cole, P. 1734. 3 Pcere Williams 235 The 

. 8 G. 2. c. 13. for Encouragement of Engraving, c. is not confined to Works of Inventidn or 

ly, but extends to any new Print: as a Print of a Building, P:ints of Plants repreſented 2 
| . ac 


1 4 


- 


. 


* 


2. Of the Conſtruction of the King's Grants and Letters Patent, as to 
their being good or void; and herein of the King's being deceived in 
his Grant. | „ 3 . 


Plow. 333. As the King's Grants proceed chiefly from his own Bounty, and his 
Co. 44 Letters Patent are Records of a high Nature, they ought to contain the 
5 50 * utmoſt Truth and Certainty, and have in all Times been conſtrued moſt 
38 16. favourably for the King (a) contrary to the Grants of common Perſons; 
(a) z Co, 24 and accordingly in a great Variety of Caſes we find Incertainty, Miſre- 
8 Co. 145. citals, falſe Suggeſtions, and all ſuch Matters as ſhew that the King was 
Hob. 224, deceived in his Grant, held ſuch Reaſons as have been ſufficient to vitiate 
OL Grant,” Fg TRAP: „ 
Ia a Matter therefore in which ſuch great Exactneſs has been required, 
it may be neceſſary in the firſt Place to lay down the following general 
Miles. | | | EEE 
(3) 5 Mod. Firft, that in the Conſtruction of Letters Patent every falſe Recital in a 
he al 6 Part Material will not vitiate the Grant, if the King's Intent ſufficiently 
. 7 5 appears; this was ſo held in the Caſe of (b) The King and Biſbop of Chef- 
Skin. 651. ter, where the Grant was made to a Perſon as a Knight who in Truth 
pl 1. was no Knight; and tho' the Grant was held void for this Reaſon in B. R. 


7 ap ; 9g yet the Judgment was reverſed in Parliament. 


5 


| Secondly, That if the King is not deceived by the falſe Suggeſtions of 
; _  - the Party, but only miſtaken by his own Surmiſes, this will not vitiate 
6e 4 Mod. his Grant; and fo was the Reſolution in the Caſe of (c) The King v. 
| 27 Kemp. 1 15 3 375 N g 
Carr. 350. | = 
y Comb. 334. Salk. 465.'pl. 2. Skin. 446. pl. 4. Ld. Raym. 50. S. C. 5 
Thirdly, That though the King miſtakes either in Matter of Law or 
N Fact, yet this is not any Part of the Conſideration of the Grant, it 
/ {4)6 Co. gs. will not vitiate it; and fo is (d) Lord Chandos's Caſe, which was thus: 
Id. Chaz. Hen. 7. granted to Lord Chandos a Manor in Tail, and the ſame King 
dos's Cale. by other Letters Patent reciting the former Grant, and that in conſide- 
ration thereof to be cancelled that he was and is ſeiſed in Fee, did 
E *Page211 * grant the {aid Manor to Huſband and Wife, and to the Heirs of the Hul- 
” band, Sc. Now, tho? by the Surrender of the firſt Letters Patent, tbe 
5 Eſtate-Tail was not determined; and fo the King not ſeiſed of the Manor 
in Fee as he recited he was in the ſecond Grant; for he had only a 
Rexerſion in Fee expectant upon the Denomination of the Eſtate-Tail; 
yet the Clauſe, viz. by virtue whereof we are ſeiſed in Fee, being what the 
King colleGed to be the Conſequence of the Surrender, and not at all 
owing to the Miſinformation of the Party, either as to the Intail or Sur- 


- $ 2 r 
— 


— — . 7 Fo 


"a different Manner than hitherto. Blaclꝛtell v. nh a M. 1740, 2 Atkyns 93. — Books co- 

lourably- ſhortened, and where Quotations are tranſlated, arc within the 8 Ann, c. 19. but fair 
Abridgments are not; for the Invention, Learning and Judgment of the Author are ſhewn in them. 
Gulet v. WHiltex, H. 1740. 2 Atkyns 141.—— The Court will grant an Injunction for a Collecti- 
on of familiar Letters, as well as other Books, There is a Diſtinction between Letters wrote by 4 
Perſon, and wrote to him. Pope v. Curl, T. 1741. 2 Atkyns 342,——S0 though the Book 
been pirated and printed in Trelard, und pretended to be only reprinted here. . The Couit 
il not grant Injunction to reſtrain one Tradeſman from uſing another's Mark, (as a Card Maker 
from uſing the Mogul Stamp.) Blanchard v. Hill, M. 1742. 2 Atkyns 484. 


ky.” | | render, 


; 
| ; 
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4 7 
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0 
1 q 
N 
3 
{ 
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der, 


Cl! 8 1 
render, the Miſtake which he made being no Part of the (a) Conſideration, (4) It is ſaid 
the Grant was held good. : | the King 

| may gran 


with any Confideration.” Hob. 230.80 if the Conſideration be not a full one, it is no Objec- 
tion; for Kings are ſuppoſed to be bountitul, Vein. 279.—— —If the King be deceived in a 


Conſideration real-executory, it will avoid the Grant; but not in a Conſideration perſonal exe · 


cuted, Freem. 332. For this Difference vide 5 Co. 93. Jenk. 304. 10 Co. 67. but in $ Co. 94. 
Berwict's Caſe, it is ſaid to be a Maxim, that if the Conſideration which is for the Benefit of the 
King, be it executory or executed, or be it of Record or not of Record, if it be not tive or not 
truly performed, or if any Prejudice may ariſe to the King, by Reaſon of the Non performance 
thereof, the Letters Patent are void, & vide Moor 393. Hob, 221. 3 Leon. 248. Plow, 354. 
Skin. 663. Lane 3. 76. Dyer 252. | | q 8 


Fourthly, that the Words ex certa Scientia © mero Motu, in the King's 1 
Charters and Letters Patent, do occaſion them to be taken in the moſt ol ws. 
benign and liberal Senſe, according to the Intent of the King expreſſed in pjow, 337- 
his Grant. | e 

e . 2 « 7 Co, 14, 
3 Leon. 249,—But where the King in his Grant recites a Thing which is falſe, that ſhall not make 
the Patent good, although the Words be ex certa Scientia & mero Motu, 10 So, 21%: Leon. 


249. Plow, 502. 3 Co. 4. Savil 5, 37. Dyer zoo. 2 Salk. 561. 


Fiſthly, That tho', in ſome Caſes general Words of a Grant may be 


qualified by the Recital, yet if the King's Intent is plainly expreſſed in the . 1 


| Granting Part, it ſhall enure according to that, and is not to be reſtrained the Caſe of 


by the Recital. * 
| and Biſbop 
of Cheſter, which is grounded on Legats*s Cate, 10 Co. 112, 


In a Quare Impedit, it was found by a ſpecial Verdict, that King H. 8. Mod. 195. 
was ſeiſed in Fee of the Manor of Leyburn in Kent, to which the Advows 2 lo 
ſon of the Church of Leyburn is appendant (which Manor came to the The King b. 
King by the Diſſolution of Monaſteries, having been Part of the Poſſeſ- Sir Francis 
ſions of the Abbot of Gray Church) and that he granted the Manor to the Clark. 
Archbiſhop- of Canterbury and his Succeſſors, ſaving the Advowſon ; 


afterwards the Archbiſhop regranted the Manor and the Advowſon to the 


| King, his Heirs, and Succeſſors; after which the King grants the Manor 


with the Appurtenances, and this Advowſon (naming it in Particular) 
which lately did belong to the Archbiſhop of Canterbury and to the Abbot, 
of Gray Church, together with all Privileges, Profits, Commodines, Oe. 
in as ample Manner as they came to the King's Hands by the Grant of 
the Archbiſhop, or by Colour or Pretence of any Grant from the Arch- 
biſhop, or by Surrender of the late Abbot of Gray Church, or as amply 
3s they are now or at any Time were in our Hands, to Sir Edward North 
and his Heirs ; and the Queſtion was, Whether by this Grant the Advow- 
lon did paſs ; and adjudged that it did; for tho” here was a falſity or 
Miſrecital, the Advowſon never: having been in the Hands of the Arch- 
biſhop, yet that not being material, as the King could not be ſaid to be 
45 having granted the Advowſon expreſsly by Name, it was adjudg- 

ut ſupra. | | | 1 3 

In the Argument of the above Caſe, the following Points were laid _ 
cown as ſupported by the Authorities in the Margin. | 

* 1. Where a particular Certainty precedes, it ſhall not be deſtroyed by * Page212 
an uncertainty or Miſtake coming after. -  Cro. Elia. 


; 15 | 34, 48, 
Lelv. 42. 3 Leon, 162. And. 148. 2 God. 423. Markbam's Caſe. 10 Co. Legatt's Caſe, 


* 


2. That there is a Difference when the King miſtakes his Title to the 21 E. 4. 40 
Prejudice of his Tenure or Profit, and when he is miſtaken only in ſome 33 H. 7. 6. 


36 H 
9 E. 4. 11, 12. Lane 171. 40 


Deſcription ' 


«+ (5) Dav. 45. ps 
a Caſe a Rule was laid down, vis. that (ö) if che Ki: 


5 Med. zor Grant may be taken to two Intents, one of which may be g 


a : % 


Deſcription of his Grant, which is but ſupplemental, and not material nor 
iſſuable. | © | 
Bulf. 4. 3 That diſtin Words of Relation in the King's Grant are good to 
Dyer 350. Pals away any Thing. h | | Sts IF 


9 Co. 24. | x 
10 Co. 4. Whiſlr's Caſe. 


2Inſt. 446-7 4. That when the King's Grants are upon a valuable Conſideration, 


„os, e they ſhall be conſtrued favourably for the Patentee for the Honour of the 


Malin: 


Caſe King. : i | 
„ | 5 | 
Hons: One Southævell and his Wife being ſeiſed of the Parſonage of Horſham 


Needle, v. to them and the Heirs of the Huſband, by Deed dated. 10 May granted 
Big of the ſame to K. Hen. 8. in Conſideration whereof the ſame King, by his 
Winchiiet, Letters Patent, dated the 21 July following, granted the Vicarage of 
Fs Harley to them and the Heirs of the Huſband ; after which, and on the 
26 July following, the Deed 19 May was inrolled ; and it was objected, 

that the King was deceived in the Conſideration, as nothing paſſed by the 

Deed before Inrollment, and therefore the Grant void ; but notwithſtand- 
ing this it was held, that here was no Deceit in Effect, that tho' the Deed 
could not be pleaded as ſuch before inrolled, yet it took its Force and Ef- 


fed from the Execution; and to that the Inrollment ſhall have relation, ſo 


as to make it good «b initio | 
Plow. 455. if the Kingrecites the Conſideration to be the Services of the Patentee, 
Sir T Hen, tho? none were done by him, or if he recites that a Manor came to him by 
as Eſcheat, when in Truth it was his Inheritance; theſe will not vitiate the 
Calc. ; - a | mY 
| Grant; ſecus if they are the Surmiſes of the Party. 


I. eon. 30, Queen Elia. being ſeiſed of a great Waſte in the Pariſh of Chipnam, 


Sit i aller granted a Moicty of a Yard-Land in the ſaid Waſte to the Mayor and 
Ager Burgeſſes of Chipnam, without any Certainty, Name or Deſcription; and 


2 85 ee afterwards granted the ſaid Waſte to H. And it was adjudged, that 
1 this . firſt Grant was void, not only againſt the Queen, but againſt the 


86. I. P. ty ſecond Patentee, for Incertainty ; and (a) that it could not, as in 
wide Title Caſe of a Common Perſon, be made good by any Election of the 
Election. Patentee. | 


2 Rol. Rep, Ed. 6. granted iotam illam reforiam de Dale, ac omnes decimas, &c. que 


118. Dixon's quidem omnia & ſingula Premiſſa are of the true yearly Value of 320. and 
Caſe, at the Time of this Grant there was a Farm in the Pariſh of Dale in Leaſe 
under a yearly Rent; and tho? the Words gue quidem omnia, Oc. refer 
only to l ithes of that yearly Value, and it might be the King intended to 
paſs no more, yet having granted totam illam reforiam generally, it was 
adjudged, that the Tithes of that Farm ſhould paſs, tho' it made it more 
than 327. per Ann. | | 210-4 | 
8 Co. 167, If the King grants totum illud manerium ſaum, ſive totam illam reforim 


Jane 39: five Advocutionem, fc. if he had a Manor and no Rectory, or an 


Cumber- 


lands Caſe, Advowſon and no ReQory, or a Manor or a Rectory impropriate, yet 
that which he bad ſhall paſs, becauſe it was the Effect of the Grant; 


*Page213 * and the other not, it ſhall be conſtrued to ſuch Intent that the Grant 
may take Effect. | 8 

Cro. Eliz. If the King grants a Manor with ſuch Privileges and Franchiſes as the 

512, $13. Dean and Chapter of St Paul's formerly enjoined therein, it is a good 

5 * Grant becauſe of the Certainty to which it relates. ; 

jo Co: 65 So a Grant of a Manor, Habend. to the Grantee and his Heirs aleo oh 

Wigs * & integre, as it came to the Hands of the King by the Attainder of * 


— 


j; a 43 © 
or as is contained in ſuch Letters Patent, or the like, is good according 
to the Rule, id certum eſt quod certum reddi 2 8 
King Ed. 6. being ſeiſed of the Manor of Cleobery, then late Parcel of 8 3 
the Poſſeſſions of the late Earl of March, whereof a great Wood was Par- __ prac 3 
cel, grants this Wood to the Lord Paget in Fee; from the Lord Paget it 5, Tborntes. 
came to the Lord Seymour, and by his Attainder it returned to Ed. 6. again, 5 
from Ed. 6. the Manor and Wood came to Queen Mary, and from her to 
Queen Elizabeth who grants to the Earl of Leiceſter this Manor, nuper 
parcell. Pofſeſſronum nuper comitis Marchiæ, et omnia al" ter, boſe” & Vere- 
ditamenta manerio pred” ſpedant, vel ut pars, parcelP five membrum inde 
antehac habita, cognita five reputata exiſten; and it was adjudged that theſe 
Woods did paſs. Ps | Fe . & 

Sir Francis Forteſcue being ſeiſed of a Manor, grants the ſame to the Pollexf. 
Earl of Denbigh except ſuch Lands as were then held for Life by Copy ; #'% 
afterwards the Inheritance of this Copyhold was granted to the Earl of e. 
Denbigh, and then the Copyholder dies, and the Earl grants by Copy Browne 
again, and afterwards forfeited all to the King, who granted the Manor | 
and every Part and Parcel thereof, or that is reputed Varcel thereof, to 1 81 7 
the Earl of Clarendon ; and the Queſtion was, Whether this Copyhold, 
having been thus ſevered, paſſed by the Words reputed Parcel, or not; 
and adjudged that it did. | 1” | 

If the King grants to J. S. Lands and the Mines therein contained, and Plow, 336. 
Royal Mines are found in them, they ſhall not paſs; for the King's | 
Grant ſhall not be taken to (a) a double Intent; and the moſt obvious 


Intent is, that they ſhould only paſs the common Mines that are granta- 0 
dle to a common Perſon - | metec ments 
Royal, Es- 


cheats Royal, ſhall not paſs by general Words, of all Mines, Amercements, and Eſcheats. Dav. 
17, 57. f a 8 | — 


80 a Grant of Bona Felonam, c. will not paſs the Goods of one who g H. 4 2. 
ſtands mute and will not plead. 5 F 


6 | | _ Raym. 247, 
cited, & vide Rol. Rep. 399. 12 Co. 75. Jenk. 325. 2 Rol. Abr. 194. Owen 155, Sand. 275, 
Vent, 32. Sid. 142. 2 Mod. 107. | . 


By the Statute 17 E 2. ( flat. I.) de Prerogativa Regis, the King's Gift 10 Co. 64. 


2 or Grant of Land, Manors, cum Pertinentis, conveyeth not Knight's 

ae? Fees, Advowſons, or Dowers, without expreſs Words, though it be 

4 2 otherwiſe in the Caſe of a common Perſon. 

4 5 But if a Manor with an Ad vowſon appendant be in the Hands of the to Co. 64. 


King by Eſcheat or by Purchaſe, and he at this Day gives it as entirely as Plow. 251. 


was 7.5. held it before it came into our Hands by Way of tſcheat, or as J. S. 
note held who enſeoffed us, in ſuch Caſe the Advowſon ſhall paſs without ſaying NETS 
11 in the Charter cum feodis & advocationibus ; becauſe the Law in ſuch Caſe 


intends, that the King is appriſed of his Right. | 
80 if the King grants Ecclefiam, the Advowſon paſſes, the (b) Intent, Latch, 248 
ad not the preciſe Words, being to be regarded in the King's Grants. / The 
. - ; 5 Ki 5 
Grant of the Vicarage of D. will not paſs the Advowſon of the Vicarage of which the King . 
vas ſciſed. Cro. Eliz. 163. | : ' ; | | 


| AGrant of Stewardſhip of ſeveral Manors by Name, without mention- 9 Co. 42. 
ng in what County, has been held good, tho' uncertain ; notwithſtand- 4. CO 279 
ng it was objected that“ the King may have divers Manors of the ſame *p , 8 
8 and no Iſſue can be taken which Manors the King intended to age214 
f 8 0 j b N 5 0 In plead- 
to he 8 5 ; | ing it ought 
Jake alledged in what Counties the Manors lie, as the Plaintiff did in the Earl of Shrew ſoury's Caſe, 
= the other Party had pleaded non conceſſit, upon Trial of the Iſſue, the Circumſtances (mention - 
the Court) may be given in Evidence, to prove what Manor was granted. Yide 9 Co. 47. 4. 


- 


7 - : 


5 : - 


ON 


„ 


„ = be WW OL 8 gh 
8 Co. 45- 80 a Grant to the Earl of Rutland; a tempore plena etatis, when in 
4 Mod. 279 Pruth he was of Age long before, was adjudged a good Patent, becauſe 


cited. 


and if that could not be, then for the Lime to come. 


co 46. lf the King, being Tenant in Tail or for Life, grants, /atum flatun 


* 


() Owen 
| = 70 Jac.82. ſned in her own Name, it was held that ſhe well might; for the Law allow. 


fſuum, nothing paſſes. _ SY „ | 
Day. 43,45 Soif the King, being ſcizedin Fee, grants the Lands or a Rent, and 
Ro). Abr. limits on particular Eſtate in the Gift, the Grant is void, and the Pa- 


75 ph tentee has no- Freehold either for his own Life or for the Life of the 
| King, nor even an eſtate at Will; becauſe moſt grants proceeding from the 
Application of the Subject, they ought to know what they aſk ; and if that 


do not appear, nothing ſhall paſs from the King by reaſon of the Incer- 
tainty. | | 


. Co Lit. 25.4 So if Lands are given by the King's Letters Patent to a Man and his 
Jenk. 199. Heirs Male, this is void, for there can be no ſuch Tenure ; and there- 


+ Contra of fore the King is deceived in his Grant. F 
Ai mories or | | 


Arms granted by the King to a Man for Reward of Service, as the ſame is deſcendible to e 


Heirs Male lineal or 'collateral. Co, Lit. 27, a. 


3 Lev: 134. 80 if the King poſſeſſed of a Chattel Intereſt grants it in Fee, this 
e ac is void. | Fo 1 55 | 
3. Where the King's Grantee ſhall pattake of his Prerogative. 


* 


Dye: «pl. 1 A Choſe in Aion may be aſſigned to the King, as alſo granted or aſlign- 


Sin Marg. ed by him; and in this latter Caſe, the Grantee may either ſue in his own 


= 5 Ke or in the. King's Name; bur it is Ca) ſaid to be moſt uſual to ſue in the 


Rep. 252. King's Name, in order to take Advantage of his Prerogative. 

Dyer 30. J. F. attainted of Treaſon, and being poſſeſſed of certain Obligations 
Sav. 2. - which became forfeited, the King granted them to the Wife {b) without 
any Words enabling her to ſue for them in her own Name; and ſhe having 


like Point. ing the Grant good, gives by Implication the Grantee the neceſſary Means 


ITerm Rep of attaining the Benefit of it. 


*% 


* FM So where J. S. in an Action on the Caſe recovered 4oool. Damages, 
179. And afterwards became outlawed in a perſonal Action; and the King har. 
The King v. ing granted this 4000l. it was held, that the Grantee may levy this Debt 
Trine. by Action in his own Name, or by Extent in the King's Name; though 
s pd 22. he has no Words in his Grant to ſue it in the King's Name, as is uſual in 
ShepTouch ſuch Caſe; but in this Caſe an (c) Aſſignment by the King's Patentec 
4” was held void. 1 
* 184. | 
7 Term Rep. 219. (.) 2 Lev. 49, 5c. Dro. Diſſciſ. 65. 


-» | grants Lands ſo ſeized, and the Patentee enters, he is a Diſſeiſor; be- 

not take Cauſe he has Time to enquire. into the Legality of his Title, which the 

13 King is ſuppoſed ro want Leiſure for. | RES 

of the | | ES 

Maxim Nullum tempus occurrit regi. Poph. 26. 

Bro. Prereg. The King may diſtrain for his Rent-Service in any Lands of his Te- 

nant; ſo if he hath a Rent-Charge iſſuing out of certain Lands, he may 
4 in any other Lands of the Party; but his Grantee cannot do 
0, heb! 11 


| | T4 | EY. Orginal 


it was the Intent of the King that it ſhould commence from that Time; 


I, 


* 
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Originally all Wrecks were in the Crown, and the King 3 a Right to 6 Mod. 149. 
2 Way over any Man's Ground for his Wreek ; and the ſame Privilege 
goes to the Grantee a | 


RIV ILEGE is an Exemption from ſome SO Burthen or At- | 
pa tendance, to which certain Perſons are entitled, from a Suppoſition 
of Law, that the Stations they fill, or the Offices they are engaged 
in, are ſuch as require all their Time 1 Care; and that therefore with- 
out this Indulgence it would be impracticable to execute ſuch Offices to 
that Advantage which the public Good requires. 


Under this Deſcription we ſhall conſider, 


(A) The Duties and Offices from which certain 
—— by reaſon of their Privilege are 
21 ; 

(B) The particular Privileges in Suits allowed 
RS and Attendants in * Courts of 
U ce. 218. 4 | 


* 


ing And herein, | | 
W. a 
a0s 1, What ſuch Officers are that are zntitled to Pri- 
vilege. 218. 

2. Of the Privilege and Protection allowed thoſe - 
* whoſe Attendance is neceſſarily required. 221. 
68 3. In what Caſes this Privilege is to be allowed. 222. 
ugh 4. Of claiming and allowing Privilege ; and therein, 


that it muſt be ſet forth and pleaded. 223. 
5, How privileged Perſons are to ſue and be ſued. 226. 


6. Whether there can be 1 againſt e 
227. 


(C) Privilege of Peers and Pembers of Par- 
liament, 228. 


1. Who ſuch Perſons are that are 1 to this Pri- 
vilege. 228. 


2. How far this Privilege extends to their Servants 
and Attendants. 229. 
3 In what Caſes this e is to be allowed. 231. 


b 4. Of 


U 
4. Of the Commencemient and Continuance of this 
Privilege. 233. Ns | EO 
5. How Privilege is to be claimed and taken Adyan. 
tage of. 233 


6. What ſhall be deemed a Breach of Privilege. 235, 


1 5 Of the Proceedings in Courts by and againſt Per. 
13 ons entitled to Privilege of Parliament. 236. 


— : % — 


—— 


*Pagez16 * (A) The Duties and Offices from which certain 


exempt. - | 
2 taft. 531, HE King's Servants are privileged in ſome Caſes in reſpe& to their 
704. neceſſary Attendance. . I” 
Skin. 21. | 


Pl. 21. 2 Chan, Rep, 196. 2 Show. 84. pl. 73.———Privileged from Atreſts. Raym. 151, 
wide & Mod. 12. Sir Hans Sloan's C iſc. | 2255 


_ (a)rSid.287 One {a) Swallo-», being the King's Minter or Moneyer, was elected 

44 = an Alderman of London, but refuling to take the Oath of an Alderman 
= / 54 8. C. Was fined and committed for the Fine by the Judgment of the Court in 
| Swallew's London, which appeared on the Return to a Habeas Corpus. He alledy- 
Caſe. ed in B. R. that he was an Officer of the Mint, and that by an ancient 
Charter of Privilege granted ſuch Officers, he ought to be exempt; and 

; offered to plead this Matter on the Return of the Habeas Corpus, as 2 

f Matter conſiſtent with it; but this the Court refuſed to admit, as he might 
have pleaded it in the Court below; however he was directed to ſet it 
forth in a Suggeſtion in the Crown-Office, which he did, and obtained a 
Writ of Privilege, which at another Day he brought into Court. The 
Recorder objected to its being allowed againſt the ancient Privilege of the 
City, confirmed by Acts of Parliament; but the Court held it a reaſon- 
able Privilege, the Office being ancient, and the Attendance neceſſary 
elſewhere ; they ſaid, that if there were not Perſons ſufficient beſides to 

| ſerve, this might have been ſhewn, and it would be a good Reaſon to ſuſ- 
pend his Privilege; and though Aldermen were not mentioned in the 
Charter, yet as ſuperior and inferior Officers were mentioned, as Mayor, 

| Sheriff, Eſcheator, Collector of Tenths, tc. they ſaid the Middle were 

# included; and accordingly he was diſcharged. _ ; | 

| Sid. 272. But where ſome Perſons belonging to the Cuſtom-Houſe, London, were 
4 Keb. 933. indicted for not keeping Watch and Ward, though they pleaded a ſpecial 
| The King v.] Privilege granted them by the King to exempt them from this Duty; yet 


> 


| Clark. as they did not aver that there were ſufficient Perſons beſides, the Plea was 
| | over-ruled. 5 | . 
| Sid, 243. The King by his Charter may exempt ſome Perſons from ſerving on 


Ley, 159 Juries if there be enough beſides ; but ſuch Charter of Exemption does 

Raym. 113. not extend to the Court of King's Bench, unleſs particularly named; not 

an. 5 any Caſe where the King is concerned, unleſs it has theſe Words, lat 

- tangat nos; allo the Sheriff muſt not return ſuch Privilege, but the Perſons 
who would have the Benefit of it muſt claim it. 


8 209, A Juror ſurmiſed at the Bar, that he was Tenant in Ancient Demeſne, 


Perſons by reaſon of their Privilege are 


Mills v., and had his Charter in his Hand, and prayed to be exempted from ferr 


Mt, AHA, os «as 1 


Bd Ts 


SBS AMP 25 — 2 3 © 577, 


Ik a ſworn (5) Attorney or other Officer of any of the Courts of H. 


f ER E. - : | 
ing on the Jury; but the Court did not regard it, but cauſed him to be 1 Title 
5 it Ty ſaid (a) he might have his Remy againſt the Sheriff, or if 5 
he had made Default and loſt Iſſues, he might ſhew his Charter in the (a) & & 
Exchequer upon the Amercement eſtreated, and there he ſhould be diſ- 3 2 30 

arged. 243. 
On a Peet is Party, either Plaintiff or Defendant, two or more 2 Mod. 182 
Knights t muſt be returned on the Jury; and it was ſaid that in Cumber- 8 226. 
land there was but one Freeholder who was a Knight, beſides Sir Richard « 5 105. 
State, a Serjeant at Law; and the Court were of Opinion, that rather 
than there ſhould be a Failure of Juſtice, a Serjeant at Law“ ought to be * Pagez 17 
returned a Juryman ; for that his Privilege would not extend to a Caſe of Ee tae 
Necellity. 


. 8 | : } See 24 G, 
2. c. 18. .. 4. No Cx allenge to the Array, for want of a Knight, 


minfler-Hall be choſen Conſtable, he may have a Writ of Privilege for his March 
Diſcharge ; and it is held that ſuch Officers ſhall have this Privilege, not Noy 08, Hh 
only where there is no ſpecial Cuſtom concerning the Election of Conſta- Cro. Car. 
bles, but alſo where they are choſen by a particular Cuſtom in reſpe& of 389. 


their Eſtates or otherwiſe ; for that no ſuch Cuſtom ſhall be ſuppoſed to be Keb. 477. 


more ancient than the Uſage of thoſe Courts, and therefore ſhall give way Dow WR. 
to them, | 2 8 | 8 


; | ; | 403. 
(4) This Privilege is thought to extend to Barriſters at Law, and the Servants of Members of Par- 
lament, 2 Hawk. P. 3 63. 99. | | | g 5 d 


So an Attorney being choſen Church-warden of a Pariſh, may have a 
Writ of Privilege ; ſo a Writ of Privilege was figned by all the Court of 
C. B. for G. a Clerk under the Cuflos Brevium, to free him from being z Rol. Abr. 
a Soldier; and it is thererein recited, that it is the Privilege of the Court, 273. 
that neither the Attornies nor Clerks of it ſhould be elected to any Palm. 392, , 


. . . 4 0 2 * 
Office without their Conſent, but ought to attend the Service of the 8 
Court. | | BREW, Foe: 


: | FE. | Cro. Car. 1c 
333, 585. and Co. Ent. 4.36. the like Writ of Privilege. Stra. 1143. 1 Bl. Rep. 636. 2 Bl. 


Rep. 1125, 4 Burr. 2111. Cowp. $513. 518. 


Gale an Attorney of B. R. was elected one of the twenty-four Bur- Trin. 27, 
geſſes in the Town of — and becauſe he refuſed to ſerve was fined Car. in B. R. 
ten Pounds; then he procured a Writ of Privilege, which he ſhewed; after — _—_ 
which Debt was brought for the ten Pounds in B K. and it was prayed 8. 5 
after Imparlance to ſtay the Action againſt Gale, becauſe that alter 
Imparlance he could not plead his Privilege to the Action; and Stone's / 
Caſe was cited, who was elected Reeve to collect the Rents of the Lord | 
at Harrow the Hill, and was diſcharged by his Writ of Privilege. The 
Court held, that the Privilege of an Attorney was a good Diſcharge in 
this Caſe ; they likewiſe held, that the Writ of Privilege had a Retroſpect 
to the Whole, and that being diſcharged from the Office, he was diſcharg- 
ed from the Fine alſo. 

It ſeems to be the better Opinion, that if 28 of the King's sid. 272, 
Guards, a Gentleman of Quality, or practiſing (e) Phyſician, be choſen 355 431- 
Conſtable ina Pariſh, where there are Perſons ſufficient to ſerve, and in _ 725 
vhich there is no ſpecial Cuſtom direQing ſuch Election, that every ſuch e. 238. 
Perſon may be rnd or diſcharged by the Court of King's Bench, 933- : 
which hath a ſupreme and mandatory Power in Caſes of this Nature; but 2 Keb. zog, 
in Caſe of a ſpecial Cuſtom in reſpe& of Eſtate or otherwiſe, it hath been 57%: 
holden, that ſuch Perſons are not to be excuſed ; and the rather becauſe 6 | 
they may execute the Office by Deputy. © | 


College of 
| Phyſicians 
in Zendon exempted by the — 32 H. 8. c. 40. 


y 


, 


| | Ts i on aL Oe PH eB Fs | 
2 Keb. 578. By the Statute 5 H. 8, cap. 6. Surgeons are exempt from ſerving Puig, | 
; ces. 1 | — | | 

By the 6. W. 3. cap 4. All Perſons uſing the Art of an Apothecary 

« and who ſhall be brought up and ſerve in the faid Art as Apprentice 

“ ſeven Years, ſhall be exempted from the Offices of Conſtable, Scaven. 

ger, Overſeer of the Poor, and all other Pariſh, Ward, and Lee: 

Offices, ad from ſerving on Juries. | Ws 

Ero. Car, If an Alderman of London has a Houſe in the Manor of R. in the Cow. 

585. ty of Hex (in which Manor the Lord has by Preſcription a Leet) and he 

Jon, 462. as an Inhabitant is choſen Conſtable there, yet he is not compellz 

3 ble to ſerve ; for that as an Alderman he is bound to be preſent in the 

x Rep. City for the good Government thereof. — And a Writ awarded to the 
1126, Lord of the Manor to diſcharge him. 1 55 


1 Com. Dig. . 5 4 15 | | 5 
450. Doug. FW. 2 Hawk. P. C. Tool 1 Term. Rep. 686. 2 Term. Rep. B. R. 404. 


so at the Summer Aſſizes at Croydon in Surry, 1777, Lord Mansfield very propetly refuſed to 
fine Mr. Plumbe, returned as a ſpecial Juryman in a Cauſe before his Lordihip, becauſe at that 
Time he was one of the Sheriffs of London. „„ „ 


Pagezis One Price being High Conſtable for the Hundred of Wanftead, was 

2 Jon. 46. elected Overſeer of the Poor in the Pariſh of Sr. Peter the Poor, in Londen; 

Pric'sCafe. and upon producing the Certificate of the Juſtices of the Peace of the 

County, and their certifying that his Service in the Office of Conſtable was 

of great Uſe and Importance to his Majeſty, he was by the Court of B. l. 

diſcharged from the Office of Overſeer till ſuch Time as his Office of 
Conſtable expired. | 5 . = | 

Vent. 344. But where H. was indicted for not taking on him the Office of High 


2 Show. 75. Conſtable, and the Queſtion on a ſpecial Verdict was, Whether a Ie. leg 
— „ nant in Ancient Demeſne may be made Conſtable of an Hundred 
|  Zetreſworth, Which reaches further than the Demeſnes; and it was adjudged that be te 


might. | 
Vent. 105, Doctor Lee, having Lands within the Level, was made an Expenditr ſati 
Lev. 303. by the Commiſſioners of S:wwers ; whereupon he prayed his Writ of Fri 
Dr. Lees vilege, which was granted; for the Regiſter is, Vir militans Deo non in- 


3 * Plicetur ſecularibus negotiis; and the Ancient Law is, guad Clerici non fv fer ( 


. 
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o 4 * r 


8. 5 in Offcza—Clergymen are not to ſerve in the Wars. 7 
ir is ad, | | | 

the Reaſon was, becauſe the Land was in Leaſe, and the Tenant, if any, ought to do the Office = 

3 i 15 10 

6 Mod. 140 A Writ of Privilege was moved for to have a Clergyman, who appeared Ir 

to have no Cure of Souls, privileged from the Office of Overſeer of the 0 ap 

Poor, which three Judges thought reaſonable ; but Holt Ch. J. ſeemed Not f 

_ againft it, who thought that their Privilege of Exemption was only es- Pt bei 

tendible to their + rope Revenues ; ant if in any Caſe they were perſo- ſhoul 

nal, it was only from common Law Offices, eſpecially if they were with Offic 

out Cure, as in the preſent Caſe ; and in Deference to his Opinion it $0 

was directed to be moved for again. i | Ih] 

M. 9 Geo. 2 In the Cafe of Evedon an Attorney of B. R. it was determined, that i 

in B. R. Eve- he was not obliged to ſerve in the Train-Bands, or to ſind a Deputy for 4 — 


A that Purpoſe, although the Array and Muſter of theſe is directed by {ere 

fog or] Acts of Parliament which contain general Words; for his Priu- A 

33... lege ſhall exempt him from Offices, as well created by Statute as thol ü 

i” eg Law, if there be not an expreſs Clauſe for taking away l 
Prixilege. 5 . | 


—— 


N 


858 CR | . 
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(B) The particular Privileges in Suits allowed 
Officers and Attendants in the Courts of 
Juſtice: And herein, | e 


YON 


1. Who ſuch Officers are who are thus intitled to Privilege. 

HE Officers, Miniſters, and Clerks of the Courts in Veftminfter- 2 tg. SFr. 
T Hall are allowed particular Privileges in reſpe& of their neceſſary 4 Inft. 71. 
Attendance on thoſe Courts; they are regularly to ſue and be ſued in the Vaugh. 154» 
Courts they reſpectively belong to, and cannot, except in certain Caſes, : — 377. 

be impleaded elſewherè; which Privilege ariſes from a Suppoſition of Law, . 
that the Buſineſs of the Court or their Clients Cauſes would ſuffer : by their 
being drawn into any other than that in which their perſonal Attendance is 
required. | | 1 5 

2 Anderſon Ch J. of the C. B. brought Treſpaſs by Bill for breaking Pagez 19 
his Houſe in the City of Morcgſler, againſt a Citizen of the ſaid City; 3 Leon. 
the Mayor and Commonalty came and ſhewed a Charter granted > "3: pp Fo 31a 
E. 6. and demanded Conuzance of Pleas ; but it was refuſed, becauſe fan's Caſe. 
the Privilege of that Court, of which the Plaintiff was a chief Member, ye 
is more ancient than the Patent; for the Juſtices, Clerks, and Attor- 
nies of this Court ought to be here attending to do their Buſineſs, 
and ſhall not be impleaded or compelled to implead others elſewhere; 
by this Privilege was given this Court upon the original Erection 

"HE 1 c | | 

An Attorney, ſo long as he remains on Record, ſhall have his Privi- Bro. Titte 
lege; and therefore where it was moved, that J. S. ſhould put in fpecial Auen 67, 
Bail, being an Attorney at large, and having (a) difcontinued his Practice, eee 
the Court ſaid, that Attornies at large have the ſame Privilege with the Sir obs 
Clerks of the Court, and are to appear de die in diem; and they were not How v. 
ſatisfied that he had diſcontinued his Practice. | Walley. 
an Attorney abſents himſelf for a Vear, by the new Rules he loſes his Privile 2 Loſes 7 
fer Clin Ch. J. i | SW ee 


But where F. §. was arreſted in B. N. and after the Arreſt he procured 2 Rol. Rey 
nmſelf to be made an Attorney of C. B. and prayed his Privilege; it was 115. | 
Ulallowed, becauſe it accrued pendente lite. | 


opeared In debt againſt the Warden of the Fleet, by Bill of Privilege, he refuſed Leon 273. 
of the 10 appear; the Court doubted how they could compel him, as they could args D 
ſcemed not forejudge him the Court, he having an Inheritance in his Office; but 

aly er. e being ſurmiſed that he made a Leaſe of his Office, it was held, that he 

, perſo ſhould not have his Privilege, for that the Leſſee, and not he, was the 

te with Officer during the Leaſe. 95 5 

hinion . So if the Marſhal of B. R. grants his Place for Life, the Grantor has no Vent. 65. 


Ftiilege during that Time. + + Bs. if he 


ed, that rant it? Y 8 : 3 can now 

| wy "or ZI Stat. 27 Geo. a. c. 17. whereby the Power of appointing the Marſhal js reveſted 
fore | = 

1s thoſ A Clerk of B. R. was ſued in an inferior Court for a Debt under fire Palm. 403. 


*nds, and had a Writ of Privilege allowed; for the Star. 21 Fac. 1. 


7. 23. never intended to take away the Privilege of Attornies. 


23 
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an Officer or 


Qs minus in the Exchequer, 2 Inſt. 531 


2 Leon. 21. lege of the Exchequer for that Cauſe; but (5) if the King grants Tithes, 


316. 2 Vent. 362. 


CN ED CE INT 


. Raym, 34. In Debt in B. R. againſt J. S. he pleaded to the Juriſdiction, that v0! 
ſe) 2 Lev. It was agreed in Serjeant (e) Scrogg's Caſe, that the Privilege of be 


ofa Serjeant nies or Philazers, who cannot practiſe in their own Name in any 


1 Bl. Com. 


8 7 
9 


* 


5 + TAL Te Op 
-1 6. In the Court of (a) Exchequer there are three Sorts of Privilege: | 
| a6 oh As Debtor. zdh, As Accomptant. 3dly, As Officer. er , 


Miniſter of the Exchequer is one of the Parties in a perſonal Action, he ſhall be ſued in that Court, 
becauſe his Abſence might hinder the King's Afﬀairs ; to a Priſoner of this Court, or any Account. 
ant that is entered into his Account, ſhall have the like Privilege; and a Farmer or one indebted 
to the King, for the King's mote ſpeedy Satisfaction ot his Debt or Duty, may ſue his Debtor bra 


Noy. 40. J. S. was ſued in an Action of Battery in London, which he removed 
1 into B. R. and afterwards prayed his Privilege in the Court of Ex. 
e chequer; and upon the Puiſne Baron's coming into Court, and bring. 
ing the Red-book of the Exchequer, which ſhewed that he wa 

an Eſcheator, and ſo an Accountant to the King, the Privilege wa; 


7 allowed. 1 | 
> If one holds of the Queen as of her Manor, he ſhall not have the Prix. 


bt 5 ; ; > x 
23 and thereupon reſerves a Rent Nomine Decime, and a Tenure of hin, 
(4)InzLeon, there he ſhall have Privilege. N 
146. it is ö ' * „ 
faid, that the Tenant of the King in Chief, or he who pays Firſt Fruits, or he who holds of the 
Queen in Fee - Farm, ſhall not have P:ivile;e. H. vide 3 Leon. 258. That commencing a Sui 
in the Exchequer on a 240 minus as Deb! or to th! King, are not ſuch Privileges as will ouſt an inf. 
rior Juriſdiction ; for they are now grown the common Methods of ſuing in thoſe Courts. Hard, 


* 


*Pagez2o On a Latitat's being ſued out againſt the Commiſſioners of the Tre. 


2 Show. 299. ſury, the Puiſne Baron of the Exchequer came into the court of B. N. 2 
. er and brought into Court the Red · book of the Exchequer, which is deemed ; 
Sir Els à Record in that Court; and thereby it appeared, that the Treaſurer hal t 
Deering & Privilege of being ſued only in that Court; and the Yatent being produced b 
in Court which conſtituted the Defendants, c. and granted them the : 
Office of Treaſurer of England, their Privilege was allowed them without 
putting them to bring a Writ of Privilege, the Court grounding then- 
(e] Differ. ſelves on the (c) Record before them. | | | 
ence be- 1 A 
tween Officers that are of Record and not, Hard, 164. 3 
Hard. 316. It hath been held, that the Treaſurer of the Navy is eo ipfo an Ac Bi 
vide Moor countant; and that an Accountant's Privilege will hold againſt a þt- char 
9 OY 23, Cial Privilege in another Court, as Officer of the Court or otherwile; 
451. though it be not alledged that ſuch an Accountant is (d) entered upon b [ 
Bro, Privi- Account; for that every Accountant may be attached by tne Court Ven 
lege 16. to make up his Accounts, and muſt attend for that Purpoſe & dei tega 
(4) But il an 33 Fs | 
Accountant 8 = 
has finiſhed _ 


his Account and reduces it toa Debt, he ſhall have no Privilege but asa general Debtor, Hard. 36! 


8 of the Privy- Chamber ought to be ſued in any other Court, without be 

1 ſpecial Licence of the Lord Chamberlain of the Houſehold, and thi 
he was one of the Privy-Chamber; on Demurrer to this Plea, the Con 
over-ruled it with great "reaps and awarded a Reſpondeas Ouftr. 


＋ 6 Court of C. B. which Serjeants claimed, extended only to inferio 
233 10 Courts, not to the Courts in i gſtminſter-Hall; and that he may * 
S, C.—Sooffſued in any of theſe, becauſe he is not confined to that Court 

the Servant but may practiſe in any other Court; but it is otherwiſe as to Au 
Car. 14. 


atLaw. Cro. C ourt but ſuch as they reſpectiyely belong to; and that therefore | 
24. 3 Bl. Com. 27. | | 


PORTS EMS 8 


. 


f, Serjeant at Law is to be ſued by Original, and not by Bill of Privi- 
art, 185 in an Action by Bill brought in C. B. againſt a Serjeant at Law, for Trin. 78. 2, 
nt Work done, he pleaded that he ought to have been ſued by Original, Sergeant 
ted and not. by Bill; and on Demurrer, the Court held, that the Caſe of a age 
1 Serjeant and Prothonotary's Clerk were upon the ſame Foot, neither of e 

3 them being bound to perſonal Attendance, as Prothonotaries and Attor- Rep; & Cat 

| | nies were; and that therefore he ought to have been ſued by Original, and of Prat.C. 
5 accordingly gave Judgment for the Defendant. DS P. 104, os. 


J. 5. being arreſted by a Writ out of C. B. brought his Writ of priri- © 
lege as Clerk of the Crown-Office; but it appearing that he was only a a _ 287 
Clerk to Mr. Ward (Clerk of that Office) and not an immediate Clerk of „ 
the Office, a Super ſedeas to the Writ of Privilege was granted on Motion; Lawrence. 
the Court having agreed, that he had no more Privilege than an (a) At- That an 


torney's Clerk. Attordey's 
155 Ts , 2, | | Clerk hasno 
him, Piivilege, Comb. 12. adjudged. But the Clerk to the Cl: rk of the Pells in the Exchequer is en» 
titled to the Privilege of that Court. Comb. 482. SF BD ys | 
of 8. A Serjeant at Law, (6) Barriſter, Attorney or (e) other privileged 
5 Perſon, whoſe Attendance is neceſſary in Meſtminſler-Hall, may (d) 
Hard lay his Action in Middleſex, though the Cauſe of Action accrued in 


another * County; and the Court on the uſual Afidavit will aot change *Page221 
the Fun. , 08s 1 ET |  *  Ftil. 460. 


Te. | 18 | „ : Mod. 64, 
B. K 2 Show, 242. pl. 239. (65) Though he hath diſcontinned his Practice for ſome Time. 2 Show. 
3 1 on pl 195.4 in) Lge Privilege extends to Nn and alſo to the Clerk of Aſſize. 
k. 670. pl. 9. 671. 2 Ld. Raym. 1253. {d) it is the common Right of any Gentleman at 
er - * a; to have a Trial at Bar; and it has never been denied in the Caſe of an Officer of the Court, 
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em the 
yithout 
them- 
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Sed gu. Vide ante 219. n. 


But it hath been held, that if a privileged Perſon be ſued, and the Carth, rad, 
Action brought againſt him in the right County, his Privilege will not Tak Raym. 


* 


intitle him to have it tried in Middleſex. 3 38. 2 
- | : | Sho, T 
an Ac. Bi v. Harcourt. — But in Salk, 668. in Wilæcl's Caſe, Tlin, 2 Ann. the Venue is faid to bave been 
ſt a ſpe changed wheie an Attorney was Defendant. | ; | 
xerwile; | | os | 
upon bi If an Attorney lays his Action in London, the Court will change the 2 Vent. 77. 


e Covr Venue on the uſual Affidavit; for by not laying it in e he ſeems 5 9 

4 de n regardleſs of his Privilege, and is to be conſidered as a Perſon at large. | 

| On a Motion to diſcharge a Rule which had been obtained for chang- 2 Ld.Raym. 

ng the Venue, it appeared, that the Plaintiff was a Barriſter and Maſter 1886. 

in Chancery ; and the Court held, that he had a Privilege by reaſon of gee, 8 

5 e, to lay his Action in Middleſex, and therefore diſcharged Ab 
2 | | | 


ard, 36! 


that boßt v. Will 'ss 
ny 2 Stra. $24, Barnard, K. B. 2. 
an Vi” 135 „ 

the Con Of the Privilege and Protection allowed thoſe whoſe Attendance is 

2 F ; - neceſſarily required. 2 55 | 7 

* | I . 

o infend The Law not only allows Privileges to the Officers of the Court, but Brownl. 13 


ulo protects all thoſe whoſe Attendance is neceflary in Courts; ſo that if? , 197, 
| Vultor is arreſted either in the Face of the Court, or out of the Court, MOT: | 
to A GG be is goirg and coming to attend and follow his Suit, and it appears 23. 
pon Complaint made thereof, chat * Fact was ſo, the Court malt 


0 
not Goldi. 33. 2 


Vol. IV 


only 


* 


© _- knew that - tempt to the Court. e 


j / Jo le 4 
only diſcharged the Party from the Arreſt, but will puniſh the Cfficers or 
02 If he Bailiffs, as alſo the (a) Plaintiff who procured, the Arreſt, as for a Con- 


i 


the Party , p 5 „ | FEE . 
was proſecuting or defending any Suit; becauſean Affront to the Court as well as 40 Injury to 


the Party arreſted. 2 Lil. Reg. 369. 5 5 f 1 


© M-26Car.2. Serjeant Scrogge entering his Coach at the Door of Meſiminſter- Hal, 
: in C. B. was arreſted upon a Latitat out of 5. R and Complaint being made 
: thereof in C. B. it was agreed, that not only Serjeants at Law, but att 
other Perſons whatſoever, are freed from Arreſts ſo long as they are in 

View of any of the Courts at I g//min/ler, or if near the Courts, though 
out of the View, left any Diſturbance may be occaſioned to the Coutts or 

any Violence uſed, which in ſuch Caſes 1s very penal. In this Caſe the 
Serjeant was diſcharged of the Arreſt by Rule of Court, and the Judges 

ſaid, that if the Plaintiff ſhould bring an Action againſt the Sheriff for an 

- Eſcape, they would commit him; the Bailis who made the Arreſt were 

; committed to the Fleet; but the next Day upon their Submiſſion and Ac. 

knowledgment were diſcharged. paying their Fees | | 

2 Mod. 431 80 where one Long an Attorney of C B was arreſted in Palace-Yard, 
Len Call: not far from the Hall-Gate, ſitting the Court, he together with the Off 
5 cer was brought into Court, and the Officer committed to the Fleet ; and 
becauſe the Plaintiff was an Attorney of B R. who informed the Court 

of C. B. that his Cauſe of Action was 2000. the Court ordered that another 

of the Sheriff's Bailiffs ſhould take Charge of the Priſoner, and that the 
Prothonotary ſhould go with him to the Court of B. R and that Court be- 

ing informed how the Caſe was, diſcharged the Defendant on common 

Bail. The Writ upon which he was arreſted was an Attachment of Pri- 

vilege, which the Court ſuppoſed to be deſigned to ouſt. him of his Privi- 

lege; for there was another Writ againſt him at the Sheriff's Office, at the | 
8 Suit of another Perſon. 5 | 85 8 
*Pagezz2 II Proceſs hath iſſued againſt a Huſband, and in coming to defend it 
Dyer 375. a. he and his Wife are both arreſted, the Wife thalt have Privilege as well f 
Pl. 30. as the Huſband ; for they are confidered as one Perſon in Law, and ihe | 
Bro. Priv. Wife cannot anſwer without her Huſband. - 115 > 


17. vide 1 
„ 3 n 5 . t 

2 Rol. Abr. Tf the Court gives either Plaintiff or Eefendant Leave to inquire aft! 3 
272. Evidence in any Cauſe depending in that Court, and he be arreſted, he 1 


ſhall have Privilege ; but it is otherwiſe if he goes without the Permiſſon 
of the Court. So if one on the Day he has been attending his Cauſe be 
arreſted at ten o'Clock at Night, by one no way engaged in the Cauſe, le 
$ But gu, if ſhall not have Privilege. $ | | | | 
this does not . | | 
mean here the Part has loitered much longer Time than neg ſary fer returning H me. cr gone 
much out of the uſual Way, oi on other Bulinets, or perhaps an Arrcil, ſome Fime after the Fail 
had returned Home ? „ Hes 7 | „ e 
5 - > 7 FEES | ; 
Jenk. 273. * A. has a Suit againſt B. in C. B. and afterwards B. is arreſted in an i. 
ferior Court, when he was not coming to or returning from the Defence 0 


5 


| his Suit, he ſhall not have Privilege. 3 dere 
Comb. 29. A Verſon coming to give Security of the Peace, it was held he was pi. ”7 


The King v. vileged; if he had come to have ſworn the Peace, the Arreſt would hart 
Cog: been allowed. 2 e | Oh" | 

2 Salk, 544. So where one came to confeſs an Indictment, the Court held he had no 
Pl. 6. Privilege eundo & r edeundo, becauſe there was no Proceſs againſt him. 
Vent. 11. The Courts not only protect the Parties themſclves, but all Witneſſes 


| Mod. 66- are protected eundo & redtundo; for ſince they are obliged to en 


| likewiſe all-thoſe Things that are neceſſary for their Journey or the De- Bro, Priv. 


3 


F 85 
the Proceſs of the Court, they will not ſuffer any one to be moleſted whilſt 
he is paying Obedience to their Writ. | 5 | . 
Alſo the Courts not only protect the Perſons of their Attendants, but 20 H. 6. 4. 


ge 


ſence of their Suit; but not Merchandiſes or Goods for Sale or Traffick. sss. 1 
| : 55 ; . # | | 2 Rol. Abr. 1 


. 3. In what C aſes this Privilege is to be allowed. PM | 


* 
— — _ py * 
N 
©, 


The Privilege allowed Officers of the Court, is to be underſtood as Sand. 67, 
extending only to ſuch Caſes where the Party who ſues them has ſufficient 
Remedy in their own Courts ; therefore if a Writ of Entry or other real 
Action be brought againſt an Atg#ney of B F. he cannot plead his Pri- 
vilege ; becauſe, if this ſhould be allowed, the Plaintiff would have a' 

Kight without Remedy; for the King's Bench hath not Cognizance of 
real Actions. . : | g 

80 if an Attorney of C B. be ſued in an Appeal, he ſhall not have his Sand. 67. 
Privilege ; for his own Court hath not Cognizance of this Action. 

So if Money be attached in an Attorney's Hands by foreign Attach- Sid. 362. 
ment in the Sheriffs Court in London, he ſhall not have his Privilege; be- K 85 | 
cauſe in this Caſe the Plaintiff would be remedileſs ; for the foreign At- Tris 
tachment is by the particular Cuſtom of London, and does not lie at Com- Caſe. & vide 
mon Law. | — 1 . Ef 2 2Leon. 156 

In Indictments, Informations or Suits in which the King alone is con- 4 Leon. 8r. . 
cerned, the Officer ſhall not have Privilege; for it would be unreaſonable 2 Rol. Abr. 
that the Court ſhould allow Protection to thoſe who offend againſt the 12 . 
public Peace of the Community and the King's Intereſt | Te 

But it ſeems the better Opinion, that in an Acton qui tam, as on the 3 Lev. 398. 
Stat. 23 H. 6. cap 7. againſt an Attorney, for continuing Sheriff longer Comb. 319. 
than a Year, the Defendant ouyht to have his Privilege ; for though it be 8 193» 
brought in the King's Name, and the King is to have Part of the Money, Nas 1 
yet it is to be conſidered as the mere Suit of the Party, in which the Party Salk. 30. 
may be Nonſuit ; alſo the Party may have a Tales, without the Warrant Ld. Raym. 
of the Atrorney General. | Wo. 

TE | 1 
; . | ES 

* Alſo the Privilege of the Courts allow their Officers, is reſtrained to Pagez23 
thoſe Suits only which they bring. in their own Right, or are brought 
wanſt them in their own Right; for if they ſue or are ſued as Executors 
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or Adminiſtrators, they then repreſent common Perſons, and are not in- — Wh 
titled to Privilege. EY > : pl. 150. 


Latch 199. Godb. 10. Brown & Goldſb. 47. Sav. 20, * 


As where a Clerk of the King's Remembrancer in the Exchequer, mar- 
ned a Woman who was Executrix to J. S. and having brought an Ac- 
ton of Debt by Privilege, for a Debt due to the Teſtator, it was held 
bat he was not intitled to Privilege. ; . 
So in an Action againſt an Attorney, who was Executor to J. F. who Salk. 2 pl. 4. 
peaded his Privilege, but was over-ruled, though it was urged, that Id. Raym. 
le e was a Difference where the Attorney was Plaintiff, and Where De- * ie 
{ndant ; but the Court held it the ſame in both Caſes. I : 
Alſo if a privileged Perſon brings a Joint Action, this deſtroys his Pri- 2 Rol. Abr. 
lege ; becauſe thoſe with whom he. joins are not Officers of the Court, 274. 
* intitled to the Attachment which the Court grants to its own Offi- 
do if an Action be brought againſt a privileged Perſon and others, he 
lell de ouſted of his Privilege 3 for if otherwiſe, he would deftroy Byer IP 
= - 8 | N 0 2 Ral. Abt. 
275, Godb, 10, Noy 68. 2 Sid. "7. Vent, 298. 2 Lex. 129, 2 Mod. 2066, Vern. 246. 


in BB. X. 


the Plaintiff's Action, as he would be obliged to ſue the others by original 
Writ, and him by Petition; but ſome Opinions are, that this muſt be 
underſtood where the Action is joint in its Nature, and cannot be ſevered; 
and that if the Action can be ſevered, without doing any Injury to the 
Plaintiff, the Officer ſhall have his Privilege. 5 
Hil. 8 G.2. But this Matter came fully to be conſidered in a late Caſe where Tref. 
- ms. tb paſs was brought in B. K. againſt an Attorney and another. Perſon, the 
15 Attorney pleaded his Privilege as an Attorney of C. B. and concluded, 
quod non inttndit quod cur cognoſcere velit, &c. and on Demurrer, though it - 
was admitted that the Nature of the Action was feveral, yet the Cour: 
on Conſideration of the above cited Caſes held, that the Rule was general, 
and that the Plaintiff was not bound to bring ſeparate Actions; and 
| thereupon awarded a Reſpondeas Ouſſer.. N TT 


| 4. Of dlaiming and allowing Privilege ; and therein” that it muſt be ſet 
: 3 . forth and pleade t. 


1 Privileges are to be claimed and allowed of in Courts in ſuch (a) 
Vauph, . 54. Manner as the Law directs, and in moſt Caſes is a Matter to be taken 50 
4 Bulſ. 36. ſtrictly. b „ 
(a) Not to 5 2 5 Th 1 Bees 5 | 

be allowed on Motion. Stil. 373. vide 2 Char. Ca. 69. —An Attorney muſt plead his Piivilege, and 
cannot be diſcharged on Motion, Salk. 544. pl. 3. (5: 2 Sid. 164.— — but 9. for it ſeems dil. 
cretionary in the Court to relieve on Motion, or put the Party to his Wiit R 


II an inferior Court will proceed after a Writ of Privilege is de- 
2 Co. 147. livered, it is 4 Nullity; and the Coufts at Weflminfier will diſcharge the 
P N | „„ 


2 Brownl. 


107. arty. 
— A Writ , 4 * ; — N 5 5 
of Privilege diſallowed by an inferior Court, held Error. Cio. Elz. 152. oy 


Hil.26C.2 One Fletcher was ſued in the Marſhal's Court, and he procured 4 
in C. B. Writ of Privilege as Attorney of C. B. upon which the Plaintiff in 
Flicker, the Marſhal's Court ſurmiſed, that he was forejudged before, and pro- 
'  * duced the Record of his Forejudger; upon which the Marſhal's Coun 
#Pagez24 * proceeded : and upon Complaint thereof in C. B. the Court held, that 
| the Writ of Privilege ought not to have been queſtioned there, but 
ought to have been allowed; and that if it was not duly obtained, it vu 
A2 Matter examinable here; therefore all the Proceedings in the Marſhal's 
Court were ſet aſide, and the Plaintiff ordered to pay all Coſts of the 
Proceedings fince the Writ of Privilege, otherwiſe an Attachment to 
A „„ . : | 
6 Mod. os. A Clerk to one of the Barons of the Exchequer being ſued in P. A. 
Phipsv. pleaded, that tempore guo memoria non extat all the Clerks of the King 
Feeiſer. Court of Exchequer were privileged from being ſued elſewhere than in 
, that Court; and that the Defendant was Clerk to R. P. an' Bares « 
Scaccario noftro prædic“; upon Demurrer the Courts ſaid, there were tw 
Ways of pleading Privilege; one was, to go to Iſſue, and at the Tri 
if the Party be an Officer of Record, to ſhew it by producing the Re 
cord ; if he be not an Officer of Record, but is Attendant on one 
Barons, that muſt be tried by a Jury; becauſe the Court of Exchequt 
as a Court, cannot take Notice of it any more than the Court of King 
Bench; the other Way is, if he be an Officer on Record, to produce 
Writ of Privilege at the Time of the Plea pleaded, and then no Iſſue cin 
be joined upon it; and here the Cuſtom is ill pleaded, for * 
non extat memoria is Nonſenſe, it ſhould be cujus cont” memoria, Cc. 11 


* 


w 


* 


% * 4 ; 


WL LI. c- . 


al becauſe that he did not aver to one of the Barons of the King's Exche- 
» quer, but de Scaccario nofiro, a Reſpondeas Ouſter was awarded. ' 
d; ln an Action againſt A. he pleaded his Privilege thus: And the ſaid A. Carth. 364. 


in his proper Perſon, ſays, that he is, and at the Time of exhibiting the Skin. 582. 
Bill was, one of the Clerks of T. V. one of the Prothonotaries of the - . 
| Court of C. B. at Weflm. in the County of Middleſex, and attending his . 
Offce every Day, and concluded with an Averment generally, without 


led, annexing any Writ of Privilege to his Plea ; and this on Demurrer was 

zh f held ill, becauſe the Defendant did not ſay venit as well as dicit; and for 

44 that he did not lay any Venue, ſo as the Fact of his being a Prothonota - 0 
eral, | 


ry's Clerk might be tried; for it is a Matter iſſuable, for their Clerks are 
not (a) inrolled. | EE, | (« ) Hard, 


| . | 164. 
1 Mod. 9.— But the Privilege of au Attorney or Officer on Record is no. traverſable, nor triable 
per Pais, Salk. 30. 2 Salk. $43. pl. 1. Ld. Raym. 27. 2 Sid. 164. 2 Lutw. 1466. Vent. 
104. 3 Keb. 352. Skin. 582. pl. . | ; 


To an Action brought in B. R. the Defendant pleaded his Privilege 2 Salk. 545. 
of an Attorney of C. B. without producing any Writ gf Privilege, and mo Raye 
without ſaying prout patet per Recordum; and two Exceptions taken: 17722 
if, The Want of Averment, prout, c. 2-/ly, That there was no Scawen v. 
Place laid where the Defendant was an Attorney; and fer Holt Ch. J. Garret. 

| there are two Ways of pleading this Matter ſo as it cannot be denied,  _ \ 
viz. with a Profert of a Writ of Privilege, or of an Exemplification of the | 
Record of his Admiſſion ; or elſe it may be pleaded as it is here; and as 

to the Averment by the Record, it is never pleaded as a Matter of 
Record, which is always pleaded with Time, wiz. of ſuch Term, Se. 
but never any Plea was ſeen that the Defendant of ſuch Term was 
admitted Attorney, &c. As to the ſecond Exception he ſaid, that 

it was not neceſſary to lay a Venue; for that this being a Matter concern- 


is de- 


rge the 


1: 


a F ing the Perſon of the Defendant, ſhould be tried where the Writ wass 
r brought. | 5 

ph An Attorney of C. B. being ſued in B. R. pleaded his Privilege; to 

»; Coun which it is demurred ſpecially, for not concluding his Plea with a Profert 

1d, that of a Writ of Privilege teſtifying his being an Attorney, Ec. and per Holt 

i Ch. J. the Difference is, if Privilege of an Attorney be pleaded with a 

F : ol Writ, che Defendant cannot be denied to be an“ Attorney; if without, *Pagez25 
Marſhal's he may; and then a Certiorari ſhall be awarded to certify whether he be 

s of the F ä 8 lf 2 Salk. 545. 


pl. 7. Dillen 


hment i +. Harper. 2.1.d. Raym. 898. 8. C. vide Fareſl. 106. Clifton v. Swezeland, like Caſes 


in P. R. 
ne King 
e than il 


An Attorney of C. B pleaded to the Juriſdiction of the Court of B. R. 6 Mod. 114 
5 per Curiam, he ſhall not be ſo (b) ſworn to his Plea, nor need the (5) An At- 


Baron 4s 5 pleaded 
del. — and found againſt the Defendant, Judgment (e) final ſhall bioPrivilege 
the 1 ; given. | EE in B. R. and 
* 95 ES | annexed 
1g the Re dit of Privilege to his Plea, teſted afrer the Action brought, bu* made no Aſſidavit of the Truth 


his Plea; and on a Motion of Mr. Purker, the Plea was ſet aſide for Want of the Oath ; and 
ctauſe it Ai not appear by the, Wiit, that the Defendant was an Attorney at the Time of bring - 
of King dg the Aion. M. 6 Geo. 2. Wicks v. Digi 2 Bainard. K. B. 216. 8. C. The Defendant 
q aged his Privilege that he was an acting Cleck to Sir George Cooke, and annexed an Affidavit to 
s Plea, that he ſolicited Cauſes in the Court of C. B. but becauſe he did not ſwear that he enter. 
Cauſes in that Office, or that he did Buſineſs as an entering Clerk, the Plea was ſet aſide. Hill, 
: „ in B. R. Edmund and Thomas, Barnard. K. B. 141, 8. C. may be pleaded without a 
aue. 2 Ld. Raym, 1173, 1243, (e) That it is peremptory. Bro. Perempt. pl. 48. , 


» 4 by A. againſt B. for 1000 Yards of black Cloth for 2 8id. 164, 
h the Defendant promiſes to pay, Oc. the Defendant pleaded, his Ts Is 
. e TPrixilege paris 


l 5 * _ Y a 
r Neo ee. 
= *S &. =» on, 


Vit of Privilege be ſet forth at large; and if Matter of Fact be pleaded wy ney of 9. 
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n . 
Privilege as an Auditor of the Exchequer, in theſe Words, That the B34 
rons of the Exchequer, their Clerks, or other Officers of that Court, haye 
| not been impleaded elſewhere; to which Plea there was a Demurrer; 
(a) Fide2 If, Becauſe it was pleaded in the (a) Negative. 2dly, Becauſe it was 
Id. Raym. general, Wat the Barons and-their Clerks ; which doth not ſhew but that 
. 1466 One of their Clerks might be ſued elſewhere. 3dly, That the Concluſion 

was, he hopeth, &c. and for theſe Reaſons the Plea was thought ill; 
it was likewiſe ſaid, that he ought to have concluded hoc paratus oft ve. 
toy The Pri- 6 unleſs the Puiſne brings into Court the (5) Red Book of the Ex-. 
vilege of an chequer. : 7 | SR 
Officer of "I : „„ „ a ö | | +46 
the Exchequer may be pleaded, or by ſhewing the Red Book of the Exchequer allowed. 1 Keb. 
456. 2 Keb. 103. 2 Lutw. 46.——An Accountant of the King's Exchequer allowed his Priri- 
lege in B. R. on a Baron's coming into Court and ſhewing his Bœok of Accounts, and this without 
any Plea or Prayer of the Party. 2 Bulſ. 35.— Where one entitled to the Priyilege of the Court 
of Exchequer is ſued in C. B. the Court ſends a Super/edeas ? but if it be in B. R. no Superſedeas is 
ſent, for that would be to ſuperſede the Ki but the Practice is, to ſend up the Red Book by 


kl 
— 


* 


the Puitne Baron. 2 Salk. 540, per Walter Ch. Baron. | 


\ 


| rh In Aſſumpſit, the Defendant Penis £9 dicit, that he is an Officer of the 
336. | 


Lloyd. 
i 


Sid. 74. 


Sid. 65. 
and not by the Secondaries 3 : 

2 Bulſ 20% It hath been a Matter of great Doubt how far an Attorney of C. 5. 
2 Rol. Abr. or other privileged Perſon ; being. in Cuſlodia Mareſchalli, ſhall be ouſted 
275. of his Privilege ; for as on the one Hand being in actual Cuſtody, he is 
E 3- to anſwer to the Plaintiff's Demand lodged againft him, and not to the 
8 y. Proceſs that brought him in; and on the other Hand, it being thought 
5 Mod. 310, hard that his being there by Coercion and on a fictitious Treſpaſs ſhould 
3 Lev, 343. ouſt him of his real Privilege: The Determinations herein have been, 1}, 
3 377. That though A. be in Ceſtodia Mareſcalli at the Suit of B. yet when 6. 
wy nh. declares againſt him he may plead his Privilege, “ becauſe he comes cher 
Page 226 by, Coercion, and had no Opportuaity before to take Advantage of i. 
| 2dly, If A. files Bail at the Suit of B. and in the ſame 'Term a Declas 
tion is delivered againſt A. at the Suit of C. A. may plead his Privilege 
againſt C. as well as againſt B. for it were abſurd that C. who tops bs 
Suit upon the Action of B ſhould have more Liberty or Advantage agi 
A. than B. himſelf had. 34ly, But if it be in a ſubſequent Term, or i 
by any Thing A. waives his Privilege in the firſt Action, he then be. 
comes obnoxious to the Suits of every one; and as to C. he is truly 
Cuſtodiam Mareſcalli ; for being once ouſted of his Privilege, he can 
longer attend as an Officer in the ether Courts, but is fixed in the ing! 
Bench; and therefore cannot by the Suppoſnion of the Neceſlity of l. 

Attendance ouſt the Party of his Action. 4 
Curth, 377, 80 if an Attorney of C. B. is brought into the Court of B. R. at fle 
Suit of an Attorney there, which is an Eſtoppel to the He 
; 2-1 | vues 


| | „„ We od 
1 , „FETT : . 
Pripilege, the ' Defendant ſhall be ouſted of his Privilege in all other 
ARions commenced againſt him in B. R. in the ſame Term; becauſe © - 
the Juriſdiction of this Court was attached upon him by the firſt | 
Action. 5 5 5 „ 15 
As to the Time of e Privilege, it has been laid down- in a 22 H. 6. 7. 
variety of Caſes as à ſure Rule, that after Imparlance the Defendant a Ro _ 
cannot plead his Privilege, becauſe by imparling he affirms.the Jurif- oo MEET 
dition of the Court, which by this plea he would ouſt ; but herein Godb. 286. 
theſe Diſtinctions have been taken, and the Law herein by the modern Stil. 295. 
Authorities ſeems new eſtabliſhed, that after a general Imparlance, the ES ; 
Defendant cannot plead Privilege, becauſe he muſt then plead in Chief ; aps, — Z 
ſo after a ſpecial Imparlance in this Manner. Salvis omnibus allegationibus a Show 149 
i exceptionibus, omnimodis tam aud breve quam ad narrationem ; for by pl. 124, | 
this ſpecial Imparlance he has confined himſelf to take Advantage of De- Hard. 36s. 
ſects in the Writ and Count only; but in Caſe of a general ſpecial Impar- ＋ 3 10 5 
| lance obtained from the Court; wiz. Salvis fibi omnibus & omnimodss 121, W 
advantagiis & exceptionibus, he may after plead his Privilege; for this is Show. 4 
not to ouſt the Court of its Juriſdiction, but is a Privilege which each Lutw. 46 
Court allows to the Officers of the other, to be ſued in their own Court 3 
oaly. | 3 | . 
A Witneſs was arreſted in his Return trom Winchefler Aſſizes, and in Trio. 13. 
the Term following was diſcharged by Motion on common Bail by the Ann, in B. XR 
Court from which the Record iffued, and that without having the Privi- __ I. 
lege of the Court of Niff Prius” certified ; had the Arreſt been at the Git. car. 
Aſſizes, the Judges there might have diſcharged him; for Privileges given 30s. 
by Law are to be proſecuted in ſuch a Manner as the Party may moſt eaſily 2 Stra. 986. 
get the Benefit of them. . | : | ; - 
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5. How privileged Perſons are to ſue and be ſued. 


When an attorney or other Oſkeer intitled to Privilege, is Plaintiff, he 4 Inſt. 1777,.᷑ ny 
regularly ſues (a) by Writ of Privilege, and is ſued by Bill; which Pro- Rua —_ 


ceſſes iſſue out of the Court in which the Action is commenced, and have Eachequer, 


00 Foundation in Chancery. | where the 
„ 5 Plaintiff is 
privileged, the Suit is by uo Min; where the Defendant is privileged, the Suit is by Bill, 


2 Salk, 546, 


But an Attorney is not obliged to ſue by Writ of Privilege, but may ſue Vent. 199,5 
by Original; but if he elects the former, he muſt name himſelf Attorney, 28 E. 3: 4+ 


c for when any particular Character or Relation gives any Perſon Rights TN A 
pnd Privileges, it muſt (4) be ſet forth. | 0 
5 | | | 2 Wilſ. 231. 
Dag. 314. (4) But the Court of X, F. ſaid it was not uval for to inſert in Proceſs on What 
count or in what Right the Purty fuss as in the Cale of Exe utois and Adminiſtrators, the 
ve 01 40 Aflignee of a Bail Bond, and the like, wheie tie Proccls is only to anſwer 4. B. 2 
bir, 1232, f 8 


* And therefore it hath been held, that if an Attorney ſues by Origi- *Page227 
dal, he muſt declare as others do; and that if he does otherwiſe, it will 2 Lev. 40. 
e fatal on a ſpecial Demurrer, though aided after Verdict, and alſo good Vent. 198, 


Mn 2 general Demurcer, 55 1 = 
ad. e 3 Keb. 15. 
Auornies are intitled to Proceſs of Attachment, are not to be arreſted or Mod. 10, 


deld to ſpecial Bailz let the Cauſe of Action be what it will; for being 
| ficerz of the Court they are obliged to a conſtant Attendance, and are 
clumed to be always amenable. | wr © 

by , 


23 FEE 2 
P 


— o rere. — 
= \ a ——_ - 
TER —_ _ a I = 


3 Lev. 39 


ard. 


36. Supplem, to Baines 7. 2 Browal. 267. Moor 753, 2 Rol. Abr. 274. Jenk. 173. 2 Keb. 346 


% - 


* 


TJ 
2 Balk. 44. A Philizer of B. R. was arreſted by Writ, but diſcharged on common 
> =, Bail; for he ought to be ſued by Bill, as being preſent in Court. 


. 8 12 then he is not preſent in Court, and as to the Vacation, it begins the la 


6 Mod, 16. In an Attachment of Privilege by the Marſhal, he ſhall have no Attor 


An Information was exhibited againſt the Cuſtos ren of B. R. for 
Sid. 134 Abuſes and Miſdemeanors in his Office, who refuſed to appear in (4 


ie Ong Perſon, but would have appeared by Attorney; and the Opinion of the 


Paget. 


. An At- Court was, that he could not appear by Attorney, being an Officer of the 


torney may Court, and preſumed to be always preſent ;- and therefore it was agreed, 
wow? vis that no Proceſs ſhould be iſſued againſt him; but that upon reading the 


e Information, if he did not appear, Judgment ſhould be given againſt 
Without any FD „% ow | 

Inconveni- | M | 9 15 

ence, for he may be ſick, or have Buſineſs in another Cout, and the Precedents are both Ways. 
Stil. 473. e %%% œ˖ꝛP x 

Oro. Car, In an Action brought by an Attorney by Bill of Privilege, the Judy- 

I 3 ment was, guad Nil capiat per Breve, inſtead of Nil capiat per Billan; 

*. . its which was held manifeſt Error, unleſs it could be amended as the Miſ- 

en take of the Clerk. „ . 


Leon, 329. | In a Bill of Privilege by or againſt an Attorney, no Capias lies, but an 
Crewv. Attachment of Privilege ; and conſequently on ſuch Proceeding there can 


Bailie, vide 
Title Cu. be no Outlawry. 5 . Z 


- nf In an Attachment of Privilege by or againſt an Attorney, it hath, 
Dyes 288. a been held; that Pledges to proſecute muſt be entered on the Impar. | 
om” lance Roll; and that this is not barely Form, but Matter of (5) Sub- 
9, 92. ſtance. * ö | 
£ G) — now aided by the 4 & 5 Ann. c. 16. | X | ; g 
| f 


2 Mod. 297 The Judges, Prothonotaries, Attornies, Cc. of the Court of C B. 
Sk 585 whoſe Attendance is wholly required in Court, are not ſuable by Ori. 
= 8. 3“ ginal, but by Bill only; but Serjeants at Law, Judges, Servants, and 
Ld. Raym, Other Clerks, who though they may be intitled to the Frivilege of being 
399- ew in that Court, yet muſt they be ſued by Original, and not by 
| Bill. 3 p . 
Trin. $G.2, In Aſumpſit by Bill againſt the Defendant as un' clericorum Domin 
in B. R. Du- Reis coram ipſo Rege, the Defendant pleaded that he was a Philazer, 
OT oy abſque hoc, that he was a Clerk; and on Demurrer the Plea was ſet aſide 
as frivolous and impertinent, for that Philazers are Clerks 


6. Whether there can be Privilege againſt Privilege. 


It ſeems a general Rule, that there can be no Privilege againft /e Pre 
vilege; ſo that if an Officer of one Court ſues an Officer of another, 
*Page228 * the Defendant ſhall not plead his Privilege; for the Attendance of tht 
Bro. Privi- Plaintiff is as neceſſary in this Court as the Defendant's is in his; 


lege pl. 40. 2 ; : 
Godb. 8r. Jenk. 131. (% But ſee 2Str. $35, 1141. Barnard. X. B. 182, 2 Barnes 343 


there 


1 


therefore the Cauſe is legally attached in the Court where the Plaintiff is 


I '# 


5 - \ _  {Thisfrems 
at 5 | | to be now the atlas Dodtine. 
; As where J. S. Attorney of B. R. brought Treſpaſs againſt the War- 2 Leon. 41. ⁵ü 
ſt den of the Fleet, who came into the Court of C. B and ropes the Advice Povey'sCalc. _ 
| of the Court, whether he being an Officer of the Court ſhould be obliged to -. = 
N anſwer; and on Conſideration of the Equality of Privilege, the Court de- LY i 
termined, that he who commences his Suit firſt is intitled to Privilege; = 
K- and therefore adviſed the Warden to anſwer. 3 | 
So where one of the Clerks in Chancery was impleaded in C. B. by Bill Leon. 193. i'Y 
or of Privilege by an Attorney of the ſaid Court, and prayed his Privilege; Ben Foba- | 
a) but it was denied him, becauſe the Flaintiff was privileged in that Court ess Cale. bk 
the 2s well as the Defendant in Chancery, and was firſt intereſted in his Pri- = 
the rilege by bringing his Wit. pA | ö . * 
ed, do where the Plaintiff brought his Bill in the Exchequer, to be relieved Hard. 117. Is 
the againſt a Bond, put in Suit againſt the Defendant in the Petty-Bag Office, Bate: v. | 
inſt which is a Court of Common Law, to which the Defendant pleaded his £254. 1 
Privilege as an Officer of the Court of Chancery; and herein the Court bt. 
agreed, that when both Parties are privileged Perſons, his Privilege ſhall Ef 
Jas. take Place who firſt ſues; ſo that here the Suit in Equity to be relieved $75 1 
185 againſt the Penalty of the Bond, being firſt attached here, gained a Pre- OM! 
ference in the Plaintiff in his Suit, which is a diſtinct Suit from that of * 
nag the Defendant's at Common Law; and therefore the Plea was over- ruled, " "nt 
wy and an Injunction awarded till Anſwer. In this Caſe it was ſaid, that if 15 
Mi both are privileged, but the Attendance of the one is more requiſite than 4 IT j 
BA that of the other, his Privilege ſhall be allowed who has moſt Cauſe of 1 2 
4 Privilege. 1 . b | 14 
9 8 Where an Action is brought by the King, the Defendant ſhall not have 1.4, Raym. LIE 
| | Privilege. | | ET Ta 14 
An Ts of C. B. ſued a Member of the Univerſity of Oxford, who La. Raym. 4 
hath. prayed his Privilege, which is not to be ſued in another Place; and tho” 342. Jae Ny cl 
m1] it was inſiſted that this Privilege was given them by Act of Parliament, 1 
| Sub- yet, in regard the Words were general, the Court held, that there was IE 
no Neceſſity to conſtrue them ſo as to extend to Privileges before in g; 
os that therefore this ſpecial Privilege was not taken away by the - 
abith, | «jy 
C B. we 
3 — | 3 . 
8, al 3 | : | | 
* being (C) Privilege of Peers and Members of Par: 
not. by liament: And herein, EE 
"9 1. Who ſuch Perſons are that are intitled to this Privilege. 
. 85 5 | 
EN AS Peers without any Diſtinction as to Degree or Rank, are Ink. 
| 1 intitled to Privilege; for they are equally obliged to (a) attend = _ | 
| the Service of the Public, and (5) are-alweys fg. amenable, and 222, 253, 
3 Dyer 314. Mod..66, Bro. Exig. 3, Moor 767. Scobel's Memorials 8, 103. Sir don Dew's 
) Pri Journals 44. Pick. 39. Fitch. 355. 2 Ld. Raym. 1247. 3 Seld. Wilk. E lit. p. 1478. (a) Dy. 
1 00. a, in Margin. Noy 102. Moor 578. pl. 1080. Stamf. P. C. 38. Hawk. P. C. 59. c. 22, £. 
another, 2. That the King's Grant or Chatter of Exemption cannot diſcharge a Nobleman from his Atten- 0 
© of the cance in Parliament. 4 Inſt. 49. (5) The Law intends them to be aſſiſting the King with their 
us; Counſel for the Commonwealth, and to keep the Realm in Safety by their Proweſs and Valour. 


9 Rep. 45. a. id. 63, Jenk. Cent. 107. pl, 6, Hob, 61. 10 Rep. 76, b. 12 Co. 96. 


3 | jj 88 

| to have ſufficient Property to anſwer in Suits and Actions brought againſt 

them, and on theſe Grounds are not to be arreſted or moleſted in their 

> *Page229 Perſons. This Privilege extended formerly to Abbots, as it“ does to 

| Biſhops, Members of the Convocation, and Members of the . Houſe of 
J 2 4 lm i a gn 
2 "The Privilege of Parliament, according to the (a) Law of Parliament, 
% Ld. Cote is of a very extenſive Nature; but all that is here intended to be treated of 
is only the taking Notice of and pointing out ſuch Caſes and Reſolutions 
bus gue- relative hereto, as are to be found in the Books of Law; not to deter. 
reada 9, „ mine concerning this Privilege as ſettled by the Rules and Orders of each 
Si 179+. Houſe, of which they themſelves are the (5) ſole Judges, though the 
eee King's Courts (c) incidently take Notice thereof, and are bound to deter- 
4 Inſt. 15. mine in Matters of Privilege when ſo directed by Act of Parliament. 


(501 3Co. 63. | | i a 8 
4 Inſt, 23, 50, 363, Piinn's Animal. on 4 Inſt. 12. Cro, Car. 181, 604, 2 Ld. Raym. 1111. 

Fe Vide Mod. 66. Have determined in iclaticn to then Journals. Hob. 1. See the Arguments 
in the Caſe of Aſoby v. HW hte, Salk. 19. pl. 10 6 Mod. 45. 2 Ld. Kaym. 938, Barnardiflen v. 
Same. 2 Lev. 114. 3 Keb. 365, 369. Orfloww's Cale, 2 Vent. 37- The Deen v, Paty. 2 LA. 
Ray m. 1105. 5 | 5 F | by HEL 


# 


Co. Lit. 156. This Privilege extends only to the Peers of Great Pritain ; ſo that a 
2 Init, 48. Nobleman of any other Country, or a Lord of 7reland, hath not any other 
Privileges in this Kingdom than a common Perſon ; alſo the Son and Heir 
apparent of a Nobleman ts not entitled to the Privilege of being tricd by 
his Feers, which is confined to ſuch Perſon as is a Lord of Parliament at 
the Pime; but it ſeems that an Infant Peer is privileged from Arreſts, 
| his Perſon being held ſacred. _ | V = 
(co. 11. The Peers of Scotland had no Privileges, in this Kingdom (4) before the 
Stat. 3 Ann, Union, but now by the twenty-third Article of the Union, the ſixteen 
e. 8. elected Peers ſhall have all the Privileges of the Peers of Parliament of 
— Great Britain ; alſo all the Reſt of the Peers of Scotland ſhall have all 
Rep, 163, the Privileges of the Peerage of England, excepting only that of Sitting 
x65, and Voting in Parliament. _ „„ 
F. Wil. Rep. : ; . | CASE 
$83.—and the Privilrg s depending thereon (ſays the Act); but thefe Words are entirely omitted by 
Pier Williams, The Practice and Uſage of allowing al! the Scotch Peers this Privilege, which folely 
depends on, and is the Conſcquence of fitting and voting in Parliament, are in direct Violation of 
the expreſs Words of the Act of Union, the only Law whereby the Scotch Nobility can at this Day 
claim any Privilege at all. : | 7 


= A Peereſs by {e) Birth is entitled to Privilege; fo of a Peereſs by Mar- 


* 3 riage, and that as well during the Coverture as after; but as a Peereſs by 
\ 2-4 »ca Marriage (/ loſes her Dignity by marrying a Commoner, after ſuch Mar- 


x # 


prog 


E234, 252, © ; ; oY 
2 Chan, Ca. riage ſhe is not entitled to any Privilege. ; 
224. : " x a ; . 
Forteſc. Rep. 162. Ventr. 298. Styl. 222. Eq. Caſ. Ab. 349. (A) Co. Lit, 16. b. 6 Rep. 83. b. 


* 


Dy. 79. pl. 51. 2 Hauk. P. C. 423. Order of Houſe of Peers, 21 Feb. 169 2.— le) But doubted 
; Whethet a Peereſs by Pa ent on, for. Life, is entitled to this Privilege, Styl. 234, 252. held that 
” ſhe is not entitled. Style 254, but adjou;ned.-——(F) Co. Lit. 16. 6 Co. 53. Dyer 79. 


* (gs) Fidethis It was holden by my L. Ch. J. Holt, in the Caſe of (g) Ld. Banbury, 
- nee that where a Perſon is called by Writ. to the Houſe of Peers, he is no Peer 
e till he fits in Parliament, the Writ. giving him no Nobility or Honour; 

15 but that it was the Sitting in the Houſe of Lords, and affociating himſelf 
. with them that ennobled his Blood; and that therefore, if the King or be 
dlies before a Parliament meets, the Writ is determined, and the Party te- 
mains a Commoner ; but he held it otherwiſe in à Creation by Letten 

Patent, by which the Party is immediately noble without any other Act ot 

Ceremony; and though the Parliament never meets, or the King dies, 
the Nobility remains to him and his Poſterity, according to the Limit 
tions in the Patent. N | | 
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2. How far this Privilege extends to their Servants and Attendants. | 
A (a) Member of Parliament ſhall have Privilege of Pate not 
only for his (5) Servants, but for his Horſes, c. or other Goods diſ- 


4 Pryn. Reg. 1 
Writs 624. 


5 : % 
f 4 Inſt. 24. (a) Noblemens Servants are privileged from Arreſts in Time of Nele © hows 
a: 84. Order of Houſe of Lords, 28 May 1628. Sir W. Jo. 155. Style 139, 167. Sir Sies 
[- I Exve's Journals, 31 5, 323, 530, $32, 533, 007, 608, 6:7. (5) Said to extend only to Ser- 

h van s, and not to their Tenants. Mod. 13, And in Marth 92. it is faid to have been ordered by the 
Lots in Parliament, 16 Car. 1. That only menial! Servants, or one who attended on the Perſon 

f of a Knight oi Bu. geis of Parlament, ſhould be fiee from Arreſt. | | 

, * 7. S. brought Debt for Rent againſt H. who pleaded that he was *Page230 - 

7 | Tenant and Servant to Lord Moon, and prayed his Writ of Privilege might Stile 139 

= be allowed; the Flaintiff demurred ; it was argued, that the. Matter of Sith oY 

EF the Plea was againft the common and Statute Law; but per Roll, Ch. ]. . 

LI. you ought not to argue generally againſt the Privilege of Parliament, every andthe 8.C. 
Court hath its Privilege; I conceive a Writ of Privilege belongs to a Par- Stile 169, 

5 liament Man, ſo far as to protect his Lands and (c) Eſtate; and you have 223. | 

Fe admitted his Privilege by your Demurrer. | : | 25 Jo.” 

ir The Warden of the Fleet inſiſted upon a Writ of Privilege, alledging 2 Vent. ! 5 

'by that he was obliged to attend the Houſe of Lords; but it appearing that 

£54 he was ſued upon an Eſcape, and the Court conſidering the. great Incon- 

. venience would enſue, and being of Opinion that it was in their Diſcre- - 

83 tion whether they, would grant ſuch Writ or no, upon a Motion they ſaid 

ho he might plead it if he would, but they would not award ſuch a Writ, 

3 or if his Privilege was infringed, he might complain to the Houſe of 

2 Lords. | Mod. 146. 

8. In Debt, the Defendant pleads he was a Servant to a Member of Par- cited to hass 

in hament, and ideo capi ſeu art gari non debet the Plaintiff prays Judgment, 2 ; 

a and quia videtur quod tale habetur Privilegium quod Magnates, Ec. k eB Ris 
eorum familiares capi */eu arreftari non debent ; ſed nullum habetur Pri- vers v. Co 

ed by | vilegium quod non debent implacitari, ideo reſpondeat Ouſter. e, Hil. 24 

ſolely - : „ 7 ogg, 

ion 0 | | » TO, . 

s Day Defendant after a general Imparlance pleaded, that he was a Servant to 9 

a Peer, wiz. the Earl of Pembroke ; and by North Ch. J. it is not receiv- mages 8 
Mar- able, for it is the Privilege of the Maſter and not the Servant's ; but the C. B. z 

oſs by Defendant ought to ſue his Writ of Privilege, for perhaps his Maſter will Lea v. 

Mar: not protect him; and if he will not, he is then left to anſwer; like to the leatlq. 

Caſe of a Counſellor, where it is the Privilege of the Client that he ſhall 
not be compelled to diſcover the Secrets of the Client; but if the Client 4 

| 225 be willing, the Court will compel the Counſel to diſcover what he knows 3 : 

worm which Serjeant Maynard ſaid was his Father's Caſe before the Lord Cecil, 

Do in the Court of Wards. North ſaid, as it was a Matter of great Conſe. 

quence, he would adviſe with the Lord Chancellot and the reſt of the | 

Inbury. Judges, what uſed to be done in ſuch Caſes; afterwards it was moved X 

jo Peer again, and North ſaid it was moved ia the Houſe of Lords, and that 

onour 3 they had left it to the Judges to do according to Law; and therefore the 

himſelf Flea was rejected. ' | 5 | | 

or be By an Order 24 Jan. 1606, in the Houſe of Lords, it was reſolved, 2 Stra. 1006. 

iy . that no common Attorney or Solicitor, though employed by any Peer ; 

Leuen ould have the Privilege of this Houſe. _ . „ 

Act of By an Order 24 May 1 724, this Privilege was reſtrained to menial Ser- 2 

gg dies vauts and others neceſſarily employed about Eftates of Peers. 
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3 as „ Pein i d d d e + Lap ä 
ü By an Oider 22 Jan. 1715, it was reſolyed, that every Peer ſhould 

upon his Honour certify to the Houſe, that the Perſons protected were 
within the Privilege of the Houſe z and ſhould by Letter acquaint the 

a, Party arreſting ſuch privileged Perſon with the ſame. Ek | 
M. 108. 2. An Attorney was taken in Execution upon a Ca. Sa. about two Years 
e „ ago, but upon a Letter under the Hand and Seal of the Lord Say and 

e og Seal, the Sheriff diſcharged him as Steward to his Lordſhip ; a Rule was 

astra. 106 f. Obtained at the Side-Bar for the Return of the Writ; and now on Motion 

5 in Court to diſcharge this Rule, it was urged in Behalf of the Sheriff, 

that this Privilege belonged only to the Peer, and not to the Party, and 

was not returnable to the Proceſs; and that therefore the Court onght not 

to inſiſt upon a Return, as the Sheriff could not juſtify the Detention of 

6&2 the Defendant, but under Peril of bringing himſelf and the Plaintiff under 

*Page231 the Cenſure of the Houſe of * Peers; but on Conſideration of the aboye- 

mentioned Orders, and on conſidering the Nature of this Caſe, that the 
Plaintiff was within the ordinary Juſtice of the Court intitled to a Return 

of his Writ ; that without ſuch Return he might be debarred from any 

further Execution; but principally from the great Inconveniency that 

might ariſe by allowing Attornies, who are Officers to the Courts in which 

they reſpectively practiſe, and therefore amenable to thoſe Courts, this 

Kind. of Privilege; the Court gave the Plaintiff Liberty to proceed 

gate the Sheriff, but gave him Time till next Term to make his 

turn. 1 1 | ; 


3. In what Caſes this Privilege is to be allowed. 


© Bro-Exigent. In all Cauſes this Privilege is regularly to be allowed; fo that a Peer 
hat a Capics of the Realm, or a Member of the Houſe of Commons, is not to be 
does not lie arreſted or moleſted in his Perſon or (a) Eſtate. | 
inſt a | | 
* of Parliament, nor againſt an Abbot or Biſhop; but if Reſcous be returned upon a Lord of 
Parliament, a Capias lies for the Contempt. Moor 767. Finch of Law 365. (a) The Goods 
of a privileged Pei ſon taken in Execution during the Privilege of Parliament ought to be re-deli- 


vered and freed as well as the Perſon, Jon, 155. $ 


— 


ara 


b 


: 8 See IO Geo, 3. c. 55. 


+ 


Inf. 2 But Privilege of Parliament doth not extend to (4) High Treaſon, 
4 Inft. 25, þ | 
Prin's Sur- Felony, Breach of the Peace, or Surety of the Peace. | 
bey of Par- . ; ; | 
liament Writs, (5) In Treaſon or Felony, or Miſpriſion of Treaſon or Felony,” they can only be 
tried by their Peers; but for all other Offences, as Præmunire, Riot, Scducing a young Lady from 
her Parents in order to dehauch her, c. they are to be tried by the Country. 2 Hawk. P. C. 474. 
hat neither Magna Charta, nor any other Law piivileges a Peer from being indifted by 2 
Grand Jury of Commoners, either in the King's Bench or before Commiſſioners of Oyer or the 
Coroner, tc, 2 Hawk. P. C. 424——But the Court of B. R. cannot receive the Plea of Not guilty, 
or the Confeſſion of a Peer, but only the Lord High Steward; but may allow a Pardon pleaded by 
a Peer to an ludictment in that Court. 2 Hawk, P. C. 424, —=-S0 if a Peer be attainted of Tiea- 
fon or Felony, he may be brovght before the Court of B. R. and demanded what he has to ſay, why 
Execution ſhould not be awarded againſt bim; and if he plead any Matter to ſuch Demand, his 
Plea ſhall be diſcuſſed, and Execution awarded by the ſaid Court, upon its being adjudged agaiaſt 
him. 2 Hawk. P. Wh 4274. Fl, : 9 4 . 


2 Hal. Hiſt, And therefore in an Indictment for Treaſon or Felony, Treſpaſs vi & 
P. C. 199- armit, Aſſault or Riot, Proceſs of Outlawry ſhall iſſue againſt a Peer of 
3 the Realm; for the Suit is for the King, and the Offence is a Contempt 

* againſt him; but in Civil Actions between Party and Party, regularly 4 
Capias or Exigent lies not againſt a Lord of Parliament, 


* EY 


8 
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PR 1 VEIL; G4 Bc . 
If a Peer of Parliament be convict of a Diſſeiſin with Force, a Capias Cro. Eli. 


fine and Fxigent ſhall iſſue; for the Fine is given by Statute in which 1 4 64 fr 7 
10 {a exempted. 5 15 1 1 3 | 


. wide | 


| Dyer 314. , For Excention-en a Statute Staple, Merchant, on the Statute of Aae, Burneh, 


or on the Statute of 23 H. 8. the Body of a Baron (hall be taken in Execution; for by theſe Sta- 
totes, ſuch Perſons are not exempted, 2*Leon. 173.80 a Cuſtom to commit Perſons who ſhall 
take an Orphan out of the Cuſtody of a Guardian, is good without Exception of Peers; for a Peer 
is not privileged in this Caſe, and in a Homine replegiando, where be detains the Body, he (hall be 
committed, Lev. 162-3. , | 


So in Debt upon an Obligation againſt the Earl of Lincoln, who pleaded Cro. Eliz. 
Nen eff faftum, which being found againft him, the Judgment was /deo 5 La 
capiatur ; which on a Writ of Error brought by him was objected to, in . v. 
that 2 Capias does not lie againft a Peer of the Realm; ſed non allocatur; Floues. 
for by this Plea found againſt him, a Fine is due to the King, againſt _ 
whom none ſhall have any Privilege. VVV =» 

An Information was exhibited in B. R. againſt the Earl of Devonſhire, 
for ſtriking in the King's Palace; which being in Time of Parliament, 

* he inſiſted on his Privilege of a Peer, and refufed to plead in Chief, but #Pagez 32 
ut in his Plea of Privilege; to which there was a Demurrer, and the Comb. 49. 


1 5 | The King v. 
lea ow es and he was fined 30,000! 5 e 3 
| | | von ſbire. 


In the Caſe of the ſeven Biſhops it was inſiſted, that Peers of the Realm 3 Mod. 215. 
could not be committed in the Art Inſtance, for a Miſdemeanor before | 
Judgment ; and that no Precedent could be ſhewn where a Peer had been 

brought in by a Capias, which is the firſt Proceſs for a bare Mifdemeanor, - 

and they put in a Plea in Writing of their being Peers, Cc. but the Plea. 

was rejected. 1 „ f ; 

Alſo Peers of the Realm are puniſhable by Attachment for Contempts 2 Hawk. 
in many Inſtances ; as for reſcuing a Perſon arreſted by due Courſe of P. C. 152: 
Law; for proceeding in a Cauſe againſt the King's Writ of Prohibition; | 
for diſcharging other Writs wherein the King's Prerogative or the Liberty 
of the Subject are nearly concerned; and for other Contempts which are 
of an enormous Nature. | | 5 

If a Peer be returned on a Jury, on his bringing a Writ of Privilege Dyer 314. 
he may be diſcharged; alſo it 5 the better Opinion, that without Moor 767. 
ſuch Writ he may either challenge himſelf or be challenged by the 8 > 
Party. | 8 : | 5 Jon. 153. 

Alſo in the Caſe of Sir Edward Bainton, who being returned on a Jury, Paſch. 2 
the Court would not force him to be ſworn againſt his Will, he being a Car. 2. ia 
Parliament Man, and the Parliament then ſitting. 3 5 * 

A Day of Grace ſhall not be given againſt a Lord of Parliament; for , Co. 49-4. 
be is preſumed to be attendant on the Service of the Public. 

So if a Peer be made Steward of a Baſe Court or Ranger of a Foreſt, 9 Co. 49. a. 
de may, from the Dignity of his Perſon, and the Preſumption that he is 
engaged in the more weighty Affairs of the Commonwealth, exerciſe theſe 
8 by Deputy; though there are no Words for this Purpoſe in his 

tion. c L ; . 

do if a Licence be granted to a Peer to hunt in a Chaſe or Foreſt, he 9 Co. 49. b. 
may take ſuch a Number of Attendants with him as are ſuitable to his | 
State and Di WW EO BE 

A Peer or Lord of Parliament cannot be an Approver ; for it is againſt 3 Inſt, 129, 

agna Charta for him to pray a Coroner. | | 

If a Peer of the Realm bring (5) an Appeal, the Defendant ally Pk, 
N In an Appeal brought againſt him he ſhall be tried by a Jury of Commoners, and not by His 


dels; for the Words of Mag. Char, ner ſuper cum ibimur, c, arc to be intended only of the Suit of « 
the King, 3 Inſt, 39. 2 Inſt. 49, 115 5 . ö : 9 i 


not 


— 


5 , CE OTE 
wn lms admitted to wage Battle, by Reafon of the Dignity of his 
. Perſon. 5 Wh | 38 
enk. 107 In Jenkins the following Privileges are laid down as belonging to Peers; 
(a) This 1. They are intitled to a Letter Miſſive. 2 (a, They have a Knight to 
28 is any Iſſue which concerns them. 3. They are not to be arreſted for 

dy 24 Geo Debt, Treſpaſ: ſonal Action, 4. They ar 
dy 24 Geo, Debt, Treſpaſs, or any perſon on. 4 ey are exempted from 
27 c. 18. ſ. 4. ſerving on Juries. 5. To have no Day of Grace againſt them. 6. Upon 
3 the I rial of a Peer for Treaſon or Felony, they try him upon their Honour 
1 only, and not upon Oath. 7. When they paſs through any of the King's 
| Foreſts to attend upon the King, upon blowing a Horn they may have 2 
Buck or Doe, as the Seaſon of the Year is. 8. They have Power in their 
| Houſe to reverſe Judgments given in the King's Bench. 9. They have 
the Benefit of Clergy though they cannot read. 10. They are not 
uable to find Carriages for the King when he removes from one Place to 


7 


+ No Peer another. f 0 | 
hath Privi- | Ee 
lege of Peerage or of Parliament againſt being compelled by Proceſs of Courts of WefAminſter-Hall to 
pay Obedience to Habias Corpus direfted to him. Order 7th Feb. 1757. 8th June 1757. 


* 


; page 2 33 4. Of the Commencement and Continuance of this Privilege. . 


Moor 57, The Privilege of the Lords commences from the Teſte of the Writ 
340. of Sammons, and the Privilege of a Burgeſs at his (5) Election; but 
1's 1 if he be arreſted, or in Execution before his Election, he ſhall not have 
Dyer 59, 60. Privilege. | | x | | | 
Latch 46, „ 
150. (5) Lide 1 Sid. 42. 


And. 293. So Perſons outlawed ought not to be Knights Or Burgeſſes of Parliament, 
and ſuch Perſons outlawed may be arreſted by Cap. Utlag. Privilege of 
| Parliament notwithſtanding. - 1 8 
Atkin's As to the Time and exact Continuance of this. Privilege, it ſeems in 
Power of good Meaſure unſettled even at this Day. It is indeed agreed in moſt 
Parl. 38. Books that Members of Parliament have Privilege eundo, morando, (e) U 
eee redeumdo; and that they are intitled to Privilege as well after a Diſſolution 
8 as a Prorogation of the Parliament. „ 
Meme rials ME > | „ TD | 
88, 103, 180. Sir Simon Derne's Journals 414. /e By the 35 H. L. c. 11. Members of Parliz- 
ment have their Waves ſo many Days after the Parliament as they may reaſonably ſpend in their 
return Home, Jide Raſt. 664. Appendix to Reg. 1. ; | | 


2 Lev. 72, By two Orders of the Houſe of Lords, one dated the 28 of May 1624, 
E Ca. the other the 27 January 1628. it is declared, that their Privilege com. 
Sid. 20 pl. mences from the Teſte of their Writ of Summons to Parliament; and 
Keb. Rep. 3. that upon every Seſſion and Prorogation, their Privilege is for twenty Days 


before and twenty Days after each Seſſion, which one of the- Orders fays 


Mos oe . A 6. 


pl. 7. 
1 8 is Time enough for them to come from all Parts of the Realm, and to re- 
= - Y In Cot. turn; but the Commor.s never aſſented to this, for they claim (d) forty 
don Record. Days before and after each Seſſion. | > | 
524. they „5 


e aim forty Days. 80 by Jenk. 118. 


Trin. 8 G.. In the Caſe of Colonel Pitt, the Parliament was prorogued 16 April 
. K. Col. 1734, diſſolved the 170%, and the new Writs bore Teſte the 18 follow. 
1 Pitt's Caſe. ing, and the Defendant Fit, who was a Member of that Parliament, 
5 2 Stra. 985. was arreſted on the 20); one of the Queſtions in this Caſe was, Whether 


\ | 3 the Arreſt was within Time of Privilege ? And it was determined that it 
0 ; 342. | : 3 5 \ 


Bainard, K. B. 442. : Com. Rex. 44. 1 85 Silom | 


wah, although the Defendant had lived for two Years before e 


— 2 * 


n 


diſtant from London than Hammerſmith ; but the Court did not think it ne- 
ceſſary, in the Determination of this Canſe, to aſcertain the exact Time of 
Privilege that Members of the Houſe of Commons were intitled to after a 
Diſſolution of Parliament. 2 a | 


—.— 2 2 _ 
- * % 


] 5. How Privilege is to be claimed and taken Advantage of. 


It ſeems that formerly the uſual and indeed neceffary way of taking Ad- elt of” <- 


vantage of Privilege, was to plead the ſame, or to bring a Writ of Privi- Stil. 177, 

lege; and that Applications in other Manner, or even by Motion in Court, wth 214. 

were held inſufficient. wh | 1 — 
As where the Defendant being a Burgeſs of Parliament brought a (a) Noy 83. 


— 


| Letter from the Speaker to the King's Bench, to ſtay, c. bat it was Latch 48, 


diſallowed by the Court; for, as the Book ſays, it ought to have been a 0. 


Writ of Privilege ; and in this Caſe it was faid, that when Thorpe was ee * 


Speaker, he had a general Superſedeas for all Actions againſt him; and it (a) Sce Ord. 


was held ill. Houſe of 
ö Commons 
I June 162 r. 


* A perſon choſen to ſerve in Parliament, ſhall not have Privilege *Page234 


before the Day of Seſſion ; for there is no Clerk of Parliament to. cer- sid. 42. pl.g. 


tify, and the Court will not admit Affidavits in that Caſe ; he ought Kel. Rep. 3. 
to ſue his Writ of Privilege in Chancery, on the Return of his pl. 7. 


a 55 T. Ray m. 1 
Election. Sce Forteic. 


| | : | Rep. 152. 
Lord Banbury was indicted of Murder by the Name of Charles Knollys, 2 Stra. 98g. 
Eſq; and he pleaded in Abatement, that by Letters Patent- K. Car. I. 2 Salk. 509. 
created his Grandfather Earl of Banbury, and ſo ſhewed the Deſcent to b. 


him, and prayed Judgment of the ladiatment, becauſe he was not named f , 2 


| t A.. 
Earl. The Attorney General replied, that upon his Petition to the Garth, 29%» 


Houſe of Lords to be tried by his Peers, the Lords diſmiſſed his Peti- Comb. 273. 
tion, and diſallowed his Peerage, ffc. and upon Demurrer, the Repli- LA. Raym. 


cation was held to be naught, and the Plea good, and the Indictment * The 


abated ; and in this Caſe the following Points were determined: 1/0, King and 
That it was not neceſſary for the Defendant in his Plea to aver that Ban- e v. 
bury was within any County in England ; for that in Reality there. is not not, al 
any Neceſſity that he ſhould be created of any Place. 2dly, That it was Trin 6w 3 
not neceſſary for the Defendant to aver that he was anus Parium regni M. in B. K. 


* Anglie ; for whatever is done- under the Great Seal of Fngland, ought 


to bear Relation to England ; and to ſuppoſe him a Peer of Vreland, is (5)22aM-24. 


a foreipn Intendment, and ought to be rejected. 3dly, That the Con- 11 6. 
clulon of his Plea, & hoc paratus ft werificare unde ex quo, without * os 


Prout patet per Recordum, or producing a Writ to certify that he was an 9 C, 1. 
Earl, was ſufficient ; ( though Baron or not Baron is regularly to be F-N-B 247. 
tried by the Record of his having ſat in Parliament; but herein the ee 
Court took a Difference between a Creation by Writ, and that by Pa- 88 5 
tent; and held, that in the latter Caſe his ſitting-or not fitting in Par- 2 Bl. Rep. 
ament was not material, as his Creation was by Patent, which gave 288. 
him all the Privileges of a Peer though he had never ſat in Parliament; 1 y REY 
beſides his Plea does not barely conſiſt on Matter of Record, but the 00 „ 
Delcents are Matters of (c) Fact which might be traverſed, and tried in ſome 
by a Jury, 4/hly, Tt was held, that the Replication did not avoid the Caſes ſhall 
endant's Plea, nor he concluded from his. Peerage by the Order of e b the 
the Houſe of Lords: 1/1, Becauſe in an original Cauſe the Lords have hey end, Fog 
no Juriſdiction, not is there any Precedents 
termined a Right of Peerage without a previous Petition 


* 


5. 


to the nobled by 


1% Marriage. 
| King, 6 Co, 35, 


— 


Ld. Banbury, I 


Bro. AHL 290 


of their having ever cheſs is en- 
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2d. Raym. A Motion was made in the Behalf of tne Lord Banbury for a Superſe 


Forteſe Rep 


Y 


„ W-2 V. 4k M0 he ; 
King, who is the Fountain of Honour, and the King's Reference tg 
them. 2dly, That this Diſmiſſion can amount to no more than an Or. 
dinance of one Part of the Legiſlature, and ſuch Ordinance cannot d. 
veſt the Patty of that in which he hath a Freehold and Inheritance, and 
in whoſe Advice and Services the King and Commonwealth are in. 
tereſted. 3dly, That this Diſmiſſion does not amount to a Judy. 
| ment of Parliament, and therefore cannot be pleaded in Bar to the 

| Defendant. . | | ; — 
Vent. 298. A Bill of Middleſex was iſſued out of B. R. by an Attorney of the 
Countels of Court, againſt the Counteſs of H. which was diſcharged by Superſedu 
2 * without Pleading ; becauſe it appeared by the Record that ſhe was a 
Peereſs, and the Attorney committed fur ſuing out the Proceſs. 


1247-  deas to a Latitat which was iſſued out of the Court of B. R. againſt hin, 
1 Fo and on which he had been taken; and to induce the Court to grant it, 
they offered to produce an Exemplification of the Judgment in the In- 
; dictment in 8 againſt my Lord, and the Letters Patent of Crea. 
tion, and an Affidavit that my Lord was the ſame Perſon in the Record 
of the Judgment; and it was alſo pretended, that if my Lord ſhould 
put in Bail he would be eſtopped to plead his Peerage ;+ but the Cour |} 
denied the Motion, and the Ch. ] ſaid, that they could not take Notice 
that this Charles Knollys is Earl of Banbury ; that there * was a Dif. 
ference between this Caſe and the Caſe of a Peer that had ſat in the Houſe 
of the Lords. If my Lord had been ever ſummoned to Parliament and 
had a Writ to ſhew, and there were no Diſpute about the Identity 
of the Perſon, it would have been reaſonable to have granted a Super- 
fedeas ; but in this Caſe of a Lord who has never ſat, they could not do 
it; for they could not try Peerage on a Motion, but his Lordſhip might 


*Pagez35 


* 


1 plead it, and pray a Superſedeas. c | 
$21k. 3. pl.. Fillars was arreſted as J. Pillars Armiger, and pretended himſelf to 
Smithy. be Earl of Buckingham; and upon a Motion, the Queſtion was, How he 
og 5 1 ſhould put in Bail, ſo as not to eſtop himſelf; & per cur. he need not join 
iin the Recognizance, and then there is nothing to eſtop him; for the Ad 

| of others cannot conclude him. „ 

4 Inſt. rr, If a Biſhop has Occaſion to plead to the Juriſdiction of a Court, he 
Skin. 521. mult plead that he is unus de pa- ibus hujus regni Anglia; for he has n0 

Patent to produce in Teſtimony of his Peerage, but is only a Peer 78. 
13 Baroniæ, which he holds in Jure Eecitſiæ; otherwiſe of a temporal 
ecr. | „ 5 
M. v Geo. 2. In the Caſe of Colonel Fit who was arreſted two days after the 
Col. Pitt's Diſſolution of that Parliament of which he was a Member, and which 


. Ser- was held to be within Time of Pivilege, the Queſtion of the greateſt ich Pre 
33 Difficulty was, How he ſhould be relieved, and whether he could not be o comn 
K. B. 423, diſcharged on Motion without bringing hi; Writ of Privilege; and be Stat 


433,448. it was held by ten Judges, that though a Writ of Privilege was here 
Coma. ue tofore held a ſure and legal Remedy, that notwithſtanding, and eſpeci- 
| © 5 p4-IK "ally ſince the Statute 12 & 13 W. z. cap. 3. which expreſsly provides, 
' that no Perſon intitled, c., ſhall be arreſted during Time of Prin. 
159, 34% lege, that he might be diſcharged on Motion.; for the Judges are !9 
i take Notice of every Act of Parliament, and to take Care that they b: 
duly executed; and this Method was ſince the making of the abore- 
mentioned Statute thought more adviſeable by the Judges than 2 Plea 
or Writ of Privilege, as the Act does not make the Proceſs void, but 
only avoidable; and as there could be no Plea to a Proceſs for reg 
larity which is aided by the Appearance of the Party. 10 Mad. 86. w 

' "155. 2 Str. 989, 1072. and this Caſe was compared to Arreſt 


an Ambaſſador's Servant contrarf to the 7 Aun. c. 12. % 3. 10 


* 


P R 1'V I I. E G E. | 
88. Forteſe. Rep. 163. Com. Rep. 446. and to an Arreſt on a Sunday 


Y L2ainſt the Statute 29 Car. c. 7. and to other Caſes of Privilege, as When 

ry Juror or Witneſs, or the Plaintiff himſelf, is arreſted in going to or re- 

1 urning from the Court 3 which are all diſcharged upon Motion. f 1A Meme 
In- pay be diſcharged without a Writ of Privilege on Motion, Fort. 342. & vide Fort. ON 
do. 85. Rep. Temp. Hard. 28. But it is on filing common Bail ; for it is a Diſcharge to his Per- 
the jon, not to the Suit, Fort. 342. A Scotch Peer {not one of the Sixteen) ſhall be diſcharged 


n Motion. Lord Mord 'ngton's Caſe. Fort. 165. f a Member is illegally taken and detained 
y Proceſs of B. . and is brought by Habeas Corpus to be charged in Execution in C. B. they will 
mand him, that he may be ditcharged in B, X. Barnes 199. 


6. What ſhall be deemed a Breach of Privilege. . 
The Privile . Order or Cuſtom of Parliament, either of the 4 e 1300. 63,64 
a iſion 


ouſe or Houſe of Commons, belongs to the Determination or Dec 3 


ii, aly of the Court of Parliament; ſo that they are the proper Judges of 
In- 1 ca of Privilege, and. of which the Ent of H FR wget 2 wa 
e. ale Notice ineidently. 5 1 7 | | 
ord | And accordingly in the Caſe of Patty and others who were committed 2 Ld. Raym 
uld gat for a Breach of Privilege in commencing and proſecuting 1105. 
ure \tions at Common Law againſt the late Conſtable of (a) Aeſbury, * 
ce de Court of X. B. by the Opinions of three Judges againſt Holt Ch. J. (aj gee the 
. fuſed to relieve or diſcharge them on a Habeas Corpus, this being a Caſe of 46. 
ale amentary) Matter in which the Houſe of Commons are the ley v. White. 
and Judges. | * | | ] | | 6 Mod. 45. 
tity | 5 e | 22.8 oo 
her. 80 in the Caſe of one Ferrers, the Sheriff was committed for detaining __ 19 
40 Member in Execution. TT, N pl. 10. 
10 * But where in ¶ umpſit the Defendant pleaded the Statute of Limitati- *Page2 36 
be s, and the Plaintiff replied that the Defendant was a Parliament Man, 81. 
in Ve the Plea was over-ruled ; becauſe one may file an Original againſt Bain v. 
At Parliament Man, and continue it down without any Breach of Privi- Freie. 
ze, here being no actual Moleſtation of his Perſon or Eſtate ; and e. IIs 
he tat this ſhould be ſo is of abſolute Neceſſity in order to fave the Bar, "pF 
no the Statute, for ſuch Caſe not being provided by an wary” iy the pl. 2. 
85 intiff would be barred of his Action, though he could not file an Ori- Show. 99. 
oral . 2 - Carth, 159, 
| | | 2 Ld. Raym 
the | | Now ſee 10 Geo. 3. e. 50. Privilege does not ſtay any Proceedings, . wo 8. 
ich 0a Man whilſt Member of Parliament may alien his Eſtate by Fine 21.4. Raym 
teſt th Proclamations :; and a Perſon who has a Right may be neceſlitated 1 r. 
| be o commence an Action to ſave the Bar that would incur againſt him by Was 
and ie Statute of 4 H. J. c. 24. | 3 : : 
eſte do one may commence an Action againſt a Member of Parliament that 214. Raym 
ecl- Executor. | 4 | 7 11t3. Per 
les, „ PD, | Aal. 
ivi· | | 
to Of the Proceedings in Courts by and againſt Perſons entitled to 
bt Privilege of Parliament. | 
re · . ; 2 Tn 
lea b7 the Statute 12 & 13 V. 3. cap. 13. ef 1. it is enaQted, © That 
but uy Perſon may -any Suit in any of his Majeſty's Courts at 
1 Wefminfer or Chancery or Exchequer, or the Duchy Court or in the 
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in the Court of Arches, the Prerogative Courts of Canterbury and Tort, 
and the Delegates, and all Courts of Appeal, againſt any Lord of 
Parliament, or any of the Knights; Citizens, and Burgeſſes of the Houſe 

„ of Commons, or their Servants or any other Perſon intitled to Priri. 

4 lege of Parliament, at any Time immediately, after the Diſſolution or 
% Prorogation of Parliament until à new Parliament ſhall meet, or the 

i, oF — re-· aſſembled, and immediately after any Adjournment of both 

KH ouſes for above fourteen Days until both Houſes ſhall meet; and the 
„ faid Courts may, after ſuch Diſſolution, Prorogation or Adjournment 
% proceed to give Judgment, and to make final Decrees and Sentences 

% thereupon; any Privilege of Parliament notwithſtanding. 
Sed. 2 © Provided that this Act ſhall not fubje& the Perſon of any of 
e the Knights, Citizens, and Burgeſſes, or any other Perſon intitled to 
i Privilege of Parliament, to be arreſted during the Time of Privilege; 

' nerertheleſs if any Perſon having Cauſe of Action or Complaint apainf 

d any Peer, ſuch Perſon after fuch Diſſolution, Prorogation or A dſoum. 
ment as aforefaid, or before any Seſſions of Parliament, may hav 
. ſuch Proceſs out of his Majeſty's Courts of King's Bench. Common 
©. * Pleas and Exchequer againſt fuch Peer as he might have had out of | 

».” ,* Tine of Privilege ; and if any Perſon have Caufe.of Aion againſt ay 

4% of the Knights, Citizens, or Burgefſes, or any other Perſon intitled to 

„ Privilege of Parliament, after any Diſſolution, Prorogation, or ſuch 
NE Adjournment, c. ſuch, Perſon may proſecute fuch Knight, Citizen, or 

e Burgeſs, or Str Peron intitled to Privilege, in his Majeſty's Courts 
„„ of K. B. C. P. and Exchequer, by Summons and Diſtreſs Infinite, or 
„ by Original Bill and Summons, Attachment and Diſtreſs Infinite, which 
the ſaid reſpective Courts are impowered to Iſſue, until they enter: 

* common Appearance, or file common Bail; and any Perſon haniy 
Cauſe of Suit or Complaint may, in the Times aforeſaid, exhibit any 

Bill or Complaint againſt any Peer, or againſt any of the ſaid Knight, 

Citizens, or Burgeſſes, or other Perſon intitled to Privilege, in the 

*Page237 Chancery, Exchequer or Duchy Court, and proceed 1 by * 

Letter or Subpeng as uſual 5 and upon leaving a Copy of the Bill with * 

e the Defendant, or at his laſt Place of Abode, may proceed thereon, and 

for Want of an Appearance or Anſwer, or for Non- performance of a 

Order or Decree, may ſequeſter the Eſtate of the Party, as is uſed 

_ +46; where the Defendant is à Peer, but ſhall not arreſt the Body of any of 

the ſaid Knights, Citizens and Burgeſſes, or other privileged Perlot, 
during the Continuance of Privilege of Parliament.“ . 

And Ses. z. Where any Plaintiff ſhall by reaſon of Privilege of 

Parliament be ſtayed from proſecuting any Suit commenced, ſuch 

& Plaintiff ſhall not be barred by any Statute of Limitation, or nonſuited, 

s difmiſſed, or his Suit diſcontinued for Want of Proſecution, but ſhalf 

% upon the Riſing of the Parliament be at Liberty to proceed _ 

See the Sta- And Sed. 4. No Suit or Procceding in« Law or Equity apainſt the 

| tires 2 U 3% King's original and immediate Debtor, for the Recovery of any Dt 

5 c. 18, < originally and immediately due to bis Majeſty, or againſt any 
80. 2. ee liable to render an Account to his Majeſty, for any Part of his Ne 
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„ „ ble „ 18 : t not 
J „ nues, or other original or immediate Duty, or the Execution of « t ba 
{ & ſuch Proceſs, ſhall be impeached or delayed by Privilege of Parliament; Bn * 
8 4 yet ſo that the Perſon of fuch· Debtor or Accountant, being a Peer, a 
L | 4e not be liable to be arreſted, or being a Member of the, Houſe of Cen ſpe 
4-8 % mons, ſhall not, during the Continuance of Privilege, be arreſted y app 
q Nenn Juch Procedings.?” | + (1 16 he 3 2 
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94. 5. c This AR ſhall not give any Juriſdiction to any. Court to held ; 
« Plea of any real-or mixed Action in other Manner than ſuch Court | 


66 might have done before.“ = 1 5 f + By flat. 
\ "1 : | 1 f | Sg EE Geo. 2. 
e. 24, Perſons intitled to Privilege may be proceeded againſt in any Court of Record in Wales, or 
in the Counties Palatine.—By 10 Geo. 3. c. 50. (a beneficial Ad procured by Lord Mansfield) Peers 
and Members may be ſued at any Time, and the Suit ſhall not be impeached or ſtaid by Privilege 
but the Perſon not to be impritoned. — The Couit may order the Iſſues from Time to Time to be 
fold, and Plaintiff's Coſts to be paid, and the R. ſid ne retained till the Purpoſe of the Writ an- 
ſacred, and then the Iſſues or Money returued. —Rule of Court of B. R. or C. P. or Exchequer, 
may be inforced by D ſtreſs infinite. | | | FFF 
It hath been always held, that a Peer is to put in his Anſwer to a Bill, 
: . | R 4) The 
n Equity, on his Ca) Honour only, and not on his Oath; but when he 8 May 1628 
N examined as a Witneſs he muſt be ſworn. 8 Areas dee 
3 | | | : +: 273+ "ad by the 
2ue of Lords, that the N-bility of this Kingdom are of ancient Right to awer in all Courts 
z Defendants, upon Pioteſtation of Honom only, and not upon the common Oath, W. Jon. 155. 
tele. Rep. 395- (8) Dyer 314. Jon. 153. 2 Mod. 99. 3 Keb. 633. 
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Alſo ifa Peer is by Order of Court to be examined on Interrogatories, 2 Salk. 513, 
to make an Affidavit, the ſame muſt be on Oath. . m "2; 0327, em. 


— 
. 


422. pl. 566 
11 % Proceds p 
| | ys | | | Chan. 92, „ 
As where the Lord Stou ton brought a Bill againſt Sir Thomas Meere to Will, Rep. 
pmpel him to a ſpecific Performance of Articles for the purchaſing of 146. pl. 39. 
rd Haurton's Eſtate, Sir Thomas in his Defeace inſiſted, that there 3 _ 9g 
ere Defects in Lord Stourton's Title to the Eſtate; and it being ordered gir Thomas 1 
at Lord Stourton ſhould be examined on Interrogatories, touching his Mrers'v. Ld 
d Title, it was objected, that Lord Stourton, being a Peer of the Realm, Stourton. 
gt to anſwer upon Honour only; but it was ruled by Lord Harcourt, 
it though Privilege of Peerage did allow a Peer to put in his Anſwer 
on Honour only, yet this was reſtrained to an Anſwer; and that as to 
Affidavits, or where a Peer is examined as a Witneſs, he muſt be 
n his Oath ; and that this Examination upon Interrogatories, being in 
| auſe wherein his Lordſhip was Plaintiff, to enforce the Execution of 
Agreement, as his Lordſhip would have Equity, ſo he thoald do 
Juity, and allow the other Side the Benefit of a Diſcovery, and thatin a 
a Manner; and accordingly ordered Lord Stourton to put in bis Exami- + * 
on on Oath bs 5 5 „ | 
thath been held, that though a Court of Equity will not t proceed Vern. 329. 
ut a Member that has Privilege of Parliament, yet if a Parliament Wees 
n ſues at Law, and a Bill is brought here to be relieved againſt that e ee 
ron, the Court will make an Order to ſtay Proceedings at Law till 3. c. o. 
lwer or further Order. e | | 
RT, being choſen a Burgeſs for Buckingham, and having a Trial at *Page238 
to be bad on Tueſday before the Sitting of the Parliament, moved to Raym. 13 
lis Privilege allowed him; but was denied in regard the Parliament Sid. 42.8. C. 
dot ſitting nor to ſit till after the rial had. | 
| hath been held, that in an Action founded on the abovementioned H. 10 G. 1. 
te 12 & 13 ,. 3. c. 13. the Defendant ſhall have an Imparlance 8 8 
tus ſaid in this Caſe, that the Practice is to file a Bill in Nature * Handifue - 
pecial Capiar againſt the Defendant, and then to ſummon him, and 
Pears upon ſuch Summons, the Plaintiff may declare againſt him, as 
Yoda Mareſealli, © * his FE 8 
"7 Ire _intitled to a Letter Miſſive, which Method was introduced Jenk. 0% 
' Freſumption that Peers' would pay Obedience to the Chancel. 
er; and is founded on that Reſpect that is due to the 
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- 14.Cliferd's Ported inſufficient, it was moved for a Sequeſtration abſolutely. an ah 


. T = 
If the Lord doth not appear upon the Letter, a Subpena on Motion i 

awarded againſt him; becauſe no ſubſequent Proceſs can be awarded bee 

upon a Contempt to the Great Seal; and the Chancellor's Letter; is only 


3 ex Gratia. „„ | ; 
2Vent, 342 If, on the Service of the Subpena, the Peer doth not appear, or if he 
Har. Chanc. s and does not put in his Anſwer, no Attachment can be awarded 


rt © againſt him, becauſe his Perſon cannot be impriſoned ; but the Proceedings 
65, 66, muſt be by Sequeſtration, unleſs Cauſe, &c. and this is regularly made 
3 Scld.1543. out, upon Affidavit made of the Service of the Letter and the Subjeny, 
| though ſometimes it is moved for without, ſince the Peer may ſhey 
Want of Service at the Day aſſigned to ſhew Cauſe why the Sequeſtration 
8 ſhould not iflue ; and this Order for a Sequeſtration is never made abſolute 
5 without an Affidavit of the Service of the Order to ſhew Cauſe, and aCer 
tificate of no Cauſe ſhewn. Wy 
A Bill being filed againſt a Peer or Peereſs, the firſt Application is for 
my Lord Chancellor's Letter returnable in Term- Time; or it may be in. 
mediate, if the Peer or Peereſs lives in Town ; but in this Caſe there muſt 
be an Affidavit, that the original Letter is left with the Peer at his Houſe, 
with the Copy of the Petition as anſwered ; and therewith alſo is left a 
Office-Copy of the Bill ſigned by the Six Clerk; for if the Bill is not 
ſigned, the Service is irregular. rh Re. - 
Ihis Letter is only a Compliment, and no Proceſs to found Proceeding 
on; ſo that a Peer may appear or not, as he pleaſes ; if he fais 
Subpena iſſues againſt him, and his Time for appearing and anſweriny 
being out, an Attachment muſt be actually ſealed and entered againt 
him, though never executed, to ground a Sequeſtration upon. It is: 
rr ra of Courſe for a Sequeſtration upon an Attachment for Want of u 
Anſwer. | | | | 
The Peer muſt be perſonally ſerved with this Order, and he hath eig 
Days to ſhew Cauſe after mar far Service of the Order ; if no Cauſe, the 
Order is abſolute 3 but if the Sequeſtration is for Want of an Appearance, 
and- he e the Plaintiff muſt run the ſame Race over again for Wan 
of an Anſwer, and the Peer muſt pray Time to anſwer, as Suitors do. 
Ihe Proceeding is the ſame againſt a Member of the Houſe of Con 
mons 3 there the Party proceeds by Way of Sequeſtration, only with di 
Difference, that inſtead of a Letter there is always a Subpena ſued out 
and when a Cauſe either againſt a Peer or a Commoner ſtands in the Pape 
and is called, and cannot proceed (Privilege being in) the Court leit 
ſtrikes it out as they do in other Caſes ; where the Party is not ready, ti 
| let it ſtand over from one Term to another, till Privilege is out, and nes 
<7 put the Party to ſue out a new Subpena to hear Judgment; and the Dues 
Page 2 39 on of the Court to the Regiſter is to put all privileged * C auſes (wil 
+ This was have been put off on that Account the very firſt Cauſes in the Paper un 
before 10 G. the Court ſits after Privilege is out, | | | 


3. C. 40. | | A . : 
which enacts, That Privilege ſhall not delay I roccedings in Law, Equity, or Rceleſiaſtica 


Will. Rep. A Sequeſtration was granted, unleſs Cauſe, againſt the Lord © 

— 1 5 for want of an Anſwer; he afterwards put in an Anſwer, which being 

Caſe,  /| Cieht Anſwer being as no Anſwer ; but the Court thought it a HardB 
the Caſe of a Peer or Member of the Houſe of Commons, that 2 *1 
tration, which in ſome Reſpects is in Nature of an Execution, ſhould 
the firſt Proceſs againſt them; and therefore allowed, that in Caſe d 
Anſwer, which is reported inſufficient, the Plaintiff is to move 28 
novo, for a Sequeſtrati on NM. a 
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It was moved for a Sequeſtration N, for Want of an Anſwer, 2painſt will. Rep. 


2 menial Servant of a Peer of the Realm, as the firſt Proceſs for Contempt, 535- pl. 2 


io the ſame Manner as in the Caſe of the Peer himſelf ; and though the 

Motion was granted by the Maſter of the Rolls, yet the Regiſter refuſed - 
to draw it up as thinking it againſt the Courſe of the Court; which being 
moved again before the Lord Chancellor, his Lordſhip, upon reading the 
Statute 12 & 13 W. z. c. 13. likewiſe granted the Motion, it appearing 20 
be both within the Meaning and Words of the Statute ; and if it were not 
ſo, as it was plain no Attachment would lie againſt their Perſons, conſe- 
quently there would be no Remedy againſt them, and they would have a 
greater Privilege than their Lord, if the Proceſs againſt ſuch menial Ser- 
vant were to be a Subpæna. 9 £5 ” | It is ſaid 


. ember of 


Parliament may be ſued io 85 5. by Bill. Darulin: 5 Burridge, M. 13 Geo. Stra. 734. Ld. Raym, 3 
1442.— By ſtat. 4 Geo. 3. c. 33. The Creditor of a Member, a Merchant, may on Affidavie 


ſue out a Writ, and ſerve him, and if he does not make Satisfaction in two Months, he ſhall be 
Bankrupt from the Time of Service. Merchant committing Act of Bankruptcy, Creditors may 
ſue out Commiſſion, and Commiſſioners proceed, notwithitanding Privilege, —But the Perſon, 
ſhall not be arreſted or impriſoned, except for Caſes made Felony by the Bankrupt Ach. 
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* PROHIBITION. 4 
s all external Juriſdiction, whether Eccleſiaſtical or Civil, is de- 2 Inſt. 60r. 
rived from the Crown, and the Adminiſtration of Juſtice is F. N. B. 30. 
committed to great Variety of Courts, hence it hath been the 7? 550 | 
Care of the Crown, that theſe Courts keep within the Limits and Bounds - Jon _ 
of their ſeveral Juriſdictions preſcribed them by the Laws and Statutes of Skin. 628. 
the Realm; and for this Purpoſe the Writ of Prohibition was Ca) framed ; (a) And is of 


vhich iſſues out of the Superior Courts of Common Law to reſtrain Iufe- great Anti- 


nor Courts, whether ſuch Courts be Temporal, Eccleſiaſtical, Maritime, 2 
Military, Sc. upon a Suggeſtion that the Cognizance of the Matter be- ment giant- 
longs not to ſuch Courts; and in caſe they exceed their Juriſdiction, the ed againſt 
Officer who executes the Sentence, and in ſome Caſes the Judges that give che Bap 
it, are in ſuch ſuperior Courts (5) puniſhable, ſometimes at the Suit of the 3 
King, ſometimes at the Suit of the Party, ſometimes at the Suit of both, Plea aſtet 1 
according to the Nature of the Caſe. 8 2 
2 Rol. Ahr. 


2860, (5) Eccleſiaſtical Courts holding Plea by Fraud of Matters of which they had not Cogni- 


- 


zance, were puniſhable in the Star- Chamber. Dav. 52. 


The Reaſon of Prohibitions in general is, that they preſerve the Right Show. Put. 
of the King's Crown and Courts, and the Eaſe and Quiet of the Sub- Ca. 06. 
ed; thatit is the Wiſdom and Policy of the Law, to ſuppoſe both beſt 
preſerved when every Thing runs in its right Channel, according to 
the original Juriſdiction of every Court; that by the ſame Reaſon that 


„ EW 


r 1 O HI B Ir ION. 


oo" © 5 one Court might be allowed to incronch, another might; which. cou 
EIS + 7 1 amhking by Confuſion and Diſorder in the Adanniſtration of 
PD uſtice. 


+ Toft. 602. 800 that Prithiblaions 45 not import chat the Eccleſiaſtical or other Inks 
Rol. Rep. rior [Temporal Courts are aha than the 'King's Courts, but fignify that the 
252. -Caaſe i is drawn ad aliud examen than it ought to be; and therefore it is al. 
5 3 '2”, ways ſaid in all Prohibitions (be the Court EcelelGaftiadl or Temporal to 
65 which it is awarded) that the Cauſe i 1s drawn 4 aliud examen contra Coro. 

a ann 71 geen 8 Fi 


1 fler this Head we ſhall TORY | 


(a) Chat Courts may grant a | Prohibition, 241 
"(By Whether the granting a Prohibition be dif: 


EE 15 . cretionary or ex debito juſtitiæ. 242. 
.; Cho have ls e to ſuch Trit, and ma 


D) Who m ay join in ſuch TUrit. 244. 
(E) Df the a 0d 155 Manner of obtain: 


| es Prohibition. 
#Page241 of (F) hen to be granted ablolutely, or hoc uſque 
onlp, and therein of diretting the Party to 
Dec are on his Prohibition. 247. 
(G) Whether more than one ſuch en is to be 
_ awarded, 248. 
(H) At what Time to be granted; and therein 
in what Tales it may be granted atter Sen- 
tence. 249. 
. ( To what Courts a a Prohibition may be 
dwaärded; and therein, that the Superior 
Courts are to determine the Boundaries ol 
all Interior Juriſdiſtions. 250. 
05 Prohibitions to Interior Temporal Courts 
in what Inſtances to be granted. 
162 rohibitions to the Sptritual Ebutt in 
wh | tweet 2885 Eo 


- And herein, 


1. Where- they meddle with a Matter 8 Ten. 
pPoral. 255. 
2. Where they determine on a Matter of Freehold. 256 
3. In what Caſes a Prohibition lies when they deter- 
mine on Criminal Offences. 25 | 
4. Where the Eccleſiaſlical Courts determine on AG 
of Parliament. 2 "0 : 
| EC In 


* 


FC 
5. In what Caſes they have a concurrent Juriſdiction. 
_ - and may determine Incidents. |. 2 5920ʒiv9(dn.. 


F 28 


41 (M) The iDffence of paping Difobedience to a 
Proe. a8 i ey 
Coro- ” | . | wt: 3 
(4) What Courts may grant a Prohibition. 
| 1 Superior Courts of Meſiminſter, having a Superintegdency over F. N. B. 53 
241 all Inferior Courts, may in all Caſes of Innovation, Qc. award a 4 Inſt. 71. 
dif. Prohibitionz in this the Power of the Court of B. R. has never ben 
| doubted, being the Superior Common Law Court in the Kingdom. 0A Ja 
may Alſo the Court of Chancery may award a Prohibition, which may iſſue Bro. Prihik; 
{a) as well in Vacation as in Term-Time, but ſuch Writ is returnable into e 1 5 
B. R. or C. B. Jö; EG Alunſt. 87. 
| C | 3 Will. Rep. 43 
gin⸗ j If one be ſued in an Inferior Court for a Matter out of the Juriſdiction, the Defendant may 
. cithet have a Prohibition from one of the Common Law Courts of #//minfler Hall; or inre 
tis may happen in a Vacaticn, when only the Chancery is open, he may move the Court for a 
1 ue piohibition; but then it muſt appear by Oath made, that the Fact did ariſe out of the juriſdiction, 
q and that the Defendant tendered a foreigu Plea, which was refuſed ; and If a Prohibition has been 
P 10 granted out of Chancery improvide, and without thete Circumſtances attending it, the Court will 
grant a Superſedeas thereto. Will, Rep. 476. pl. 35. HE | 
0 be As the Juriſdiction of the Court of C. B. is founded on Original Writs 
8 


ſuing out of Chancery, it hath been heretofore (5) doubted, whether (5) Bro. Pre- 


erein Idis Court could without Writ or Plea depending award a Prohibition; #%ition, + 


Hen⸗ bat this Point has deen (c) determined by the ananimous Senſe of all the Ae 00 
Judges, viz. That this Court may upon a Suggeſtion grant Prohibitions, SE 


5 to keep as well Temporal as Eccleſiaſtical Courts * within their Bounds *Pagez4h 
) be and Juriſdictions, and that without any original Writ or Plea depending; 22 
erior he Common Law being, in theſe Caſes, a Prohibition of itſelf, and ftand- 4 I K 7 
es of jag inſtead of an Original. e | ie) ai at bs Bro. Cay: 

| lat. 99. 2 Brownl. 17.— Prohibit ons for ineroaching Juriſdictions iſſue as W 
wurts . Vaush. 157. Her Vaugh. Ch. J. Rod = Bw „ 


* 1 
” , q 


Accordingly*it hath been adjudged, that a Prohibition ought to be 
ranted by the Court of C. B. to the Court of Delegates, for ſaing there 1 Ber. ©, 
o oid an Inſtitution of a Clerk to a Church in Lancgſbire, after Induc- 5 ay age 
on made of him thereto, though the Quare Impedit for this Church could t Cafe, 
ot be brought in C. B. but only in the County of Laneafter 3 becaufe Hob. 28. 
e Title of the Advowſon was not queſtioned by this Prohibition, but $: C. and 


g a - 1 there ſuid 
EY upon a Common Law, of which this Court has ſpecial by Hob.that 


7 5 8 the Party 
might likewiſe have a Prohibition out of the Duchy Court, 


J. 2 50 But 28 to the Se of B, K. + and C B. this Difference hath been . ns 1 5 
deter. ade, that in the firſt of thoſe Courts a Prohibition may be awarded Die, Tf ns 


upon Frows, 
4 5 i e ee Latch 114. S. C. 
When a Prohibition is moved for, the Method is ſor the Party to file a Suggeſtion in Court, 
ing the Proceedings that have been had in the Court below, and then ſugge 


* o 


be ptays the Prohibition; upon this the Court ts a Rule for the other Party to ſhew Ca 
Wat of Prohibition would not iffue ; and if ; t appear to the Court that the Surmife is whe 
1 9 nat clearly ſuſſicient to yround phe Writ upon, they will deny it; otherwiſe they will make- 
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ing the Reaſon 


1 — 


+ as 
FRY TAG 


—y 


on, > - 


— ————— 


— ————— An = 


- — 


ac ——_ 
— 7 


— —-—ᷣ —— x „6 
— a 


2 — 
— 12 WF rn 


7 8 - 
P ING EE AO IIA I WE Et en 
7 4 A 6 - 
3 
% « 
Fr © 


j 
1 
' 
11 
161 
5 


. . 
— — * —— 
2 —-———— — . —j—mẽ—— ( —w 


1 


don, a Prohi- tinued by the Demiſe of the King; but that as to a Prohibition iſſuing 


\ 


423. Latch 114. per Doaderidge and Jones. 


— this to the Spiritual Courts there, as well as the Courts here may. 


mob ez. in IT is hid down in Hob. that though a Surmiſe be a Matter of Fad, al 
V. / 1 N | 

J 1 9 i ote ſupra. 

| diiſcretiona- that the awarding a Prohibition is a Matter diſcretionary, that is, thi 


xa re ſaid by 


Palm. 525. If the King's Vihar: or a = pro of the King's Manor, be ſd 
Kol. Abr. is 


Prohibi 


6» 8 
That if oO £ (a) bare Surmiſe, without any Suggeſtion on Record; and ſuch 
it be inſiſted Writ is only in Nature of a Commiſſion piohibitory, which is (3) diſcon- 


_ un out of C. B. the So eftion muſt be on Record, and therefore is conſidered 
ed for till as the Suit of the arty, and in which he may be non-ſuited, and is no 
the Suggeſ- diſcontinued by the Demiſe of the King, 1 
tion be en- | 5 ; Fa | 

tered on the Roll. Salk, 136. per Holt Ch. ]. (5) But if an Attachment iſſues upon ſuch Pro. 
hibition, or the Party puts in Bail, then it becomes a private Suit, not diſcontinued by the Denit 
of the King; and after ſuch Proceeding the Party may he nonſuited, though not before, Pala, 


Lane 39. in the Eccleſiaſtical Court for Tithes upon a Suggeſtion in the Court of 

$39. Exchequer that he preſcribes to pay a certain Modus in Lieu of Tithes, he 

hall have a Prohibition out of the ſaid Court, and ſuch Modus ſhall be 
tried there. Ne | | 

The Grand Seſſions of North Wales may fend a Prohibition and writ 


vide Cro. 
Car. 341. Jon. 330. Vavgh. 471. Dove. 632. 


— 2 * » — EY 1 3 
Wa > nh 


(B) Whether the granting a Prohibition be dif 
krretionarp, or ex debito juſtitiz. 
the Caſe of eriable by a Jury, yet it is in the Diſcretion of the Court to deoy 


mY > mg Prohibition, when it appears to them that the Surmiſe is not true. J 


mn; 76. This Authority has been often quoted in Queſtions of this Kind 
it is ſaid to ànd in fome Caſes denied to be Law; but yet it ſeems the better Opus 
be s Matter on, and to have been ſo holden by the greater Number of our Judges, 


age 4. from the Circumſtances of the Caſe the Superior Courts are at L. 
Sid. 6c, berty to exerciſe a legal Diſcretion herein, but not an arbitrary 0 


Prohjbitions in refuſing Prohibitions, where in ſuch like Caſes they have ben 
the 


_—— be a debito ee and not de gratis. In Raym. 92. Hide Ch. J. affirms, that 
tion is ex gratia, but Keling and Twiſden poſitively denied it.— Salk, 33. pl. 6. Comb, 1 
they are held to he diſcretionary, —Ld. Raym. 2:0, 558. it is ſaid by Halt Ch. J. that Hak ut 
Windban held Prohibitions to be ditcretionaty in all Caſes.— And of this Opinion is Hott ; 20409 
Ld. Raym. $86. 5 5 ; 

| te granted 


FIRE "ES 
5 
Y% : — 


— 


the Rule abſolute for the Prohibition ; and if the Matter he doubtful, they will order the Tf 
to declare in Prohibition. Hob. 63. When the Court inclines to grant the Motion for W, 
dition, the Defendant has a Sort of Right to inſiſt that the Plaintiff ſhall declare ; but whe!t 

Court inclines againft the Motion, the Plaintiff has not any ſuch Right, for there might be 

ment by Default, and the Court be obliged to prohibit, againſt their own Opinion ; and it i 

any Injury to the Plaintiff, as he may apply to another Court. Rex v. Epiſe. Eh. M. 390% 
42.— Where the Party is ordered to Ai e in Prohibition he ought not to take out the WII. 

ſerving the other Side with a Rule is ſuſßeient; and if in that Suit he obtain Judgment, the joy 
ment is fer Probibitio, otherwile it is quad eat ay, e Therefore if the Party be excomm * 
the-mandatory Part of the Wiit, to affoil the Party, is not to be obeyed till after Trial bad- * 
Deen and Bifbep of Wells. M. 25 Geo. 2.——lIn Caſes of Tithe, and ſuch fort of Marters, "| 
many Things are in Controverſy, it is very frequent to erger the Prohibition to ſtand 85 to 
and a Conſultation to go as to other Part. In Suits for Tithe: u Prohibition ſhall not be 
until a Copy of the Libel be delivered to the Judges. 2 & 3 E. 6. c. 13. ſ. 14. 


Y f & 


CCC 5 
granted, or where by the Laws and Statutes of the Realm they ought, *Page243 
to de granted. pn. | eo; | 

It — been determined in the Houſe of Lords, that no Writ of Er- Ld. Rays. 
ror will lie upon the Refuſal of a Prohibition; but when a Conſultation is 2/4 — 9 
awarded, it is with an /deo conſideratum git, and then a Writ of Error will 3 Bes 
lie. e Ne | 7 

If a Maſter of a Ship ſues in the Admiralty for his Wages, and a Pro- g K 33. 
hibition is moved for, upon a Suggeſtion that the Contract was made on pl. 4. 


Land, and the Court is of Opinion that a Prohibition ought by Law to be Canh. g 6. 
granted ; in this Caſe they will not compel the Party to find (a) ſpe- La. Ku. 


| Sial Bail to the Action in the Court abore. 


7 IN 


| | 576. S. C. 
| ONS Clay v. Snel- 
ave. (a) But Holt Ch. J. confeſſed that the Court had ſometimes interpoſed, and _— Buil 
be given, but that was by Conſent. Ld. Raym. 578. TY | 
If there is Judgment againſt a Simoniſt, who by the Aſſent of Parties is Comp. In- 
to continue for a certain Time on the Benefice, and who at the Expiration cum. 43. 
of the Time refuſes to remove, but commits Waſte on the Houſe or Glebe, Sid. 63. 
a Prohibition to ſtay his doing Waſte may be had by the Patron, Incum- 
bent, or any other Perſon, becauſe that is the King's Writ ; and any one 
pray a Prohibition for the King, and it is grantable ex debito juflitie, 


— 


va: þ- in the Diſcretion of the Court. | 1 
(0) Who have a Bight to ſuch Writ, and mag 
FP ĩ Eons 


HE King may ſue for a Prohibition, though the Plea in the Spiri- F. N. B. 40. 
tual Court be between two common Perſons, becauſe the Suit is in 
Derogation of his Crown and Dignity. oe. : Engl} 
So if the Eccleſiaſtical Court will hold Plea of any Matter which be- 2 Inſt. 607, 

longs not to their Juriſdiction , upon Information thereof to the King's 
Courts, either by the Plaintiff, Defendant, or by a mere Stranger, a Pro- 5 
hibition will iſſue. | . | | f A Prohi- 
- | bition pro 
To Juriſdiionis is 8 2s well where the inferior Court has a Turiſdiftion, but exceeds it, 2s 
where it has no Juriſdiction at all; for if the ſudge of ſuch inferior rt do not act agreeable to 
the Power he has, it is the ſame as if he had no Juriidiction ; therefore though the Comt will not 
iatermeddle with the Determinations of Viutors, but preſume they have done tight, while they keep 
within their viſitatorial Power; yet if they exceed it, or do not act in a regular viſitatorial Manner, 
they will grant a Prohibition. Dean and Biſbep of Gloncefler. Tr. 24 Geo. 2.—Nete, where there 
is not any defeftus juriſdiftionis, but only triatienis, the Defendant muſt plead it below, and have his 
Plea diſallowed before he can be intitled to a Prohibition. Smith and Bradley. E. 24 Geo. 2. 


As if a Man libels in the Spiritual Court for a Matter which does not 2 Rel. Abe | 


appertain to that Court, but to the Common Law, as a Matter of Frank- el 
tenement ; yet he himſelf, againſt his own Suit, may pray a Prohibition, Gonlf. 5 
and ſhall have it. „ | 12 Co. 56 
80 where the Plaintiff in the Spiritual Court brought a Prohibition to Cro. Jae. 
ſtay his own Suit there, for that he ſuing for Tithes by virtue of a Leaſe 361. 
made by the Vicar of 4. for three Years, the Defendant claimed to be 2 Bulſt. a8. 
diſcharged of the Tithes by a former Leaſe and Compoſition by Deed ; N.. 


and in this Caſe it was held, that the Plaintiff himſelf may have a Pro- Ca. 
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* % hibition to ſtay the Suit; for the Eecleſiaſtical Judges are not to meddle 
Voith the Trial of Leaſes or real Contracts, though they have Juriſdiction 
„ +} of the original Cauſe, viz. the Tithes) 3 for the Leaſe is in the Reality, 
dad is not merely accidental; and it makes no Difference, that the Plain. 
Aiff bring this Prohibition to ſtay his own Suit; for if the Temporal Cour, 


9 has Knowledge by any Means, that the Spiritual Court meddles with Tem- 

1 poral, Trials, a Prohibition ought to be awardteeelnl. 

2 Rol. Abr. lf a Vicar. ſyes, a Pariſhioner for Tithes in the Spiritual Court, and the 

312. Re. Parſon, appropriate appears there (6) pro interefſe ſuo, and prays à Probi- 

e e, it hall be granted. 

ro. EIIEZ. - 2 N . : ; 

— *Keilw. 110. Cowp. 414. Doug. 3ù58. e e e 

„ ES | | 9 5 . 

®Pape244 If Lefſee for Vears is fued in the Spiritual Court for Tithes, he in 

Moor 915: Reverſion may have a Prohibition. c 728 e Ss we 

Cro. Eliz. 55. ; . | , | 

| . 5 4 $ Fj Fo 9:1} T ©; FF 25 ; 37S 7”, Eo A „ 
Match 22, But no Man is intitled to a Prohibition unleſs he is in Danger of being 


f * 5 
: . * 


45.—APro- injured by ſome Suit actually 1 0 and therefore upon a Petition to 


2 
2 


hibition guja " ”" a „ 45 5 8 TS) . 
timer does Fe Archbiſhop, or other Eccleſiaſtical Judge, no Prohibition lies. 

not lie. N 1 1 * 7 i WOT BY, 2 5 * 3 1 
Allen 56. . — * - - A a — „ cn R er — * . — — — 1 — 


3 


yx cao may join in ſuch Crit. 


Noy 131, FF ſeveral Libels are exhibited againſt A. and B. in a Matter in which 

Leon 286. I che Court hath not Conuſance, A. and B. cannot join in à Prohibi- 
Of: Car. tion; fo if the Griefs be ſeveral; as ſome Books ſay. EL 
Yelv.r28-9g But where the Vicar of H. libelled ſeveral Perſons ſeverally for Tithes, 
Burgeſs and who joined in a Prohibition, ſuggeſting a Modus; and though the Court 
Hen v. held in this Caſe, that the Prohibition was not regularly brought, being 
_ £00 all their Names, when there were ſeveral Libels ; yet inaſmuch as this 
Barnes Was on a Cuſtom, and Matter triable at Common Law, in which, the Ec- 
Caſe, clefiaſtical Court was properly prohibited, though not in exact Form, they 
L. F. ad- refuſed to award a Conſultation, but directed that the Parties ſhould put in 

judged. ſeveral Declarations, as if there had been ſeveral Prohibitions. | 
| So if A. libels againſt H. and C. for Defamation, and they ſue a Prohi- 


Atos, they ſhall join in Attachment upon it; and it is no Objectian to 


* 


5 Tb Cn. J ſay, that the Defamation Was ſeveral. 

oe 25 E a 

this Vent. 266. Ray m. 425. Comb. 448. 

a Where two or more are allowed to Join in a Prohibition, and one of 
r Cur. them dies, the Writ ſhall not abate ; becauſe nothing is by them to be 


recovered, but they are only to be diſcharged. 


C) Df the Suggeſtion and Manner of obtaining 
} Vide ante | _ a Prohibition, ft _. 
247. n. | | 1 e 5 | 
at cow "HERE the Matter ſuggeſted fof a Prohibition appears upon: 
a oy | the Face of the Libel, an Affidavit „„ * — 


pl. per = q 
err if i does not appear upon the Face K the Libel or if a Prohlition i 
. en Bf ; e mon 


r n O H I 1 1 0 . 


moved for, for more chan appears upon the Face of the Libel, to be out Will. Rep. 85 
of their Juriſdiction, there ought, to be an Affidavit of the Truth of the 7 7.8. FP. 
Suggeſtion. 4 Hnds- | 155 fi : 


The Suggeſtion in the Temporal Courts may be traverſed. dep 2 lach biz, 


5 2 Co. 44. 
Moor 52 5.—— Prohibition not to be granted upon Proceſs before Libel or Appearance, Salk, 
35. pl. 8.——Where it is in Nature of a S:perſedeas, Lev. 253.-———That a Perſon may alter 
his Suggeſtion, Show. 179,—Where a Variance between the Libel and Suggvition is not. material. 
Yelv. 79. bo 5 13 2 „ i 3 FF N £451 i * © ; N 
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On a Rule to ſhew Cauſe: why a Prohibition ſhould not be granted to 2Ld. Raym. 
ſtay a Suit againſt the Plaintiff in the Court of the Archdeacon of 1 
 Litchfeld, for not going to his Pariſh-Church, oor any other Church, Fa 
on Sundays or Holidays, nor receiving the Sacrament thrice. a Lear,, 
* upon Suggeſtion of the Statute Elix. and Toleration Act, and then qua- „Pages 45 
lifying himlelf within the Act, and alledging that he pleaded it below, 
and they refuſed to receive his Plea; Cauſe was ſhewn, that this Fact wass 
falſe, and that the Plaintiff was not a Diſſenter, nor had qualified himſelf * 

ut 42 and therefore hoped the Court would not ſuffer the Rule to ſtand 
unleſs there was an Affidavit of the Fact; for by that Means any Perſon 
might come and ſuggeſt a falſe Fact, ard ouſt the Spiritual Court of their _ 
Juriſdiction; which the Court admitted; and therefore for want of ſuch . 
Affidavit the Rule was diſcharged. OL | 185 | 

If a Plea to an inferior Juriſdiction be 

refuſe, though this be a g 


properly tendered, which they Stig 20, 
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ood Cauſe for a Prohibition, yet an Affidavſt muſt jj 20. 
be made of the Refuſal. - KH PTS DF man 
1 5 | OE ns CASES ö e | 5 3 Keb. 217. 
5 A Motion was made for a Prohibition to the Eccleſiaſtical Court of , Rod. 367 
London, for calling a Woman Whore, upon a Suggeſtion that the Worllss [STM 
„ were actionable there by Cuſtom of the Place; but the Court would not 5-4 
t grant a Prohibition without Oath made, that if any ſuch Words were 14 
8 ſpoken, it was in London, and not elſewhere. | „ 8 | WY 
is On a Libel for calling the Plaintiff Old Thief and Old Whore; the De- vent. 10. 1-0 
c- fendant n for a Prohibition, that if any ſuch Words were ſpoken, Day v. Pius. 170 
ey they were ſpoken at the ſame Time; but this Sy was held ill, be- 1 
in cauſe the Words ought to have been fully confefled. | | 
| By 2& 3 Ed. 6. chap. 1 3. it is enacted, © That if any Party at any (a) Re- 
hi- * Time hereafter, for any Matter or Cauſe before (a rehearſed, limited, hearſed in 
to or appointed by this Act, to be ſued or determined in the King's Ec- the dtatuteg 
* cleſiaſtical Court, or before the Eccleſiaſtical Judge, do ſue br any 27 H. 8. 
* Prohibition to any of the King's Courts where Prohibitions before this 35% be 
Time have been uſed to be granted, that then in every ſuch Caſe the 7. to which 
of « ſame Party, before any Prohibition ſhall be granted to him or them, this Act ter 
LY * ſhall bring and deliver d the Hands of ſome of the Juſtices or *15 
| be % judges of the ſame Court, where ſuch Party demanded Prohibition, 
; the very true Copy of the Libel depending in the *Eccleſiaſtical 
Court concerning the Matter where the Party demandeth Prohibi- 
— 


: tion, ſubſcribed or marked with the Hand of the ſame Party, and 
: under the Copy of the ſaid Libel ſhall be written the Suggeſtion, 
: vherefore the Party ſo demandeth the faid Prohibition; and in caſe 
i the ſaid Suggeſtion, by two honeſt and ſufficient Witneſſes at the 
: leaſt, be not proved true in the Court where the ſaid Prohibition 
K ſhall be granted and awarded, that then the Party, that is letted or 
1 hindered of his or their Suit in the Eccleſiaſtical Court by ſuch Pro- 
- hibition, ſhall, upon his or their Requeſt and Suit without Delay, 
10 have a C onſultation granted in the ſame Cauſe in the Court where the 
a ſaid Prohibition was granted, and ſhall recover double Coſts and Da- 
mages againſt the Party that ſo purſued the ſaid Prohibition; the 


*« ſaid 


nove 


1 ne er s 
N ad coſts and Damages to be aſſgned or aſſeſſed by the Court where 
ts 1 the faid Conſultation ſhall be fo granted; for which Coſts and 
mages the Party to whom they ſhall be awarded may have an Action 
1 of Debt by Bill, Plaint or Information, in any of the King's Courts of 
Record.“ 5 5 „„ | 5 
: In the Conſtruction of the above-mentioned Statute the following Ops 
nions have been holden. . 5 8 „ 5 
. 58 Ws That this Statute referring to the Statutes 27 H. 8. c. 20. and 32H 8. 
e ra e. 7. which extend to Tithes and Offerings generally, all ſuch Tithes and 
Dyer x50. b. Church-Daties as are mentioned in thoſe Statutes, are as much within this 
Act as if particularly enumerated. - _ EE 
Yelv, 102. And therefore it extends to Prohibitions te Suits for ſmall Tithes as well 
2Ld.Rayw. 2. great. . ; f 1 „ N 


1172. | „ | RE Ef” IF 
*Pagez46 *® So it hath been adjudged, that the Suggeſtion of a Modus decimand; 
Foy 148: ought to be proved within fix Months, being within the At. 


Rol. Rep. Ss So where one that was ſued for Tithe of Hay in the Spiritual Court, 
Reynolds v. ſuggeſted for a Prohibition, that he was to pay ſo much upon an Arbj- 
. trament; and it was heid, that this Suggeſtion ought to be proved, as 
well as one made of a Modus decimandi : So on a Suggeſtion upon the 
Statute 31 H. 8, cap. 13. that Lands are Tithe-free, becauſe the Clauſe 
requiring the Proof of a Suggeſtion is general, and not limited to Real 


| | Compoſition. 1 ä 6 
Jen. 231. So upon a Suggeſtion, that the Suit in the Spiritual Court was for Tithes 
— of Heath and Barren Ground improved within ſeven Vears after the Im- 
19 Cro. Car. provement, contrary to the Statute; in this Caſe Proof of the Suggeſtion 


208. within fix Months was held neceſſary. | . | 
Comb. 147. But it hath been held, that there needs no Proof of the Suggeſtion 
3 Com. pis. here the Suit is for Tithes contrary to common Right, or where the (a) 
þ $1S, 518. C f the P is ſuggeſted. | 1 
? "ell " 4. ontract of the Party is ſuggeſted. | 
| w_ or this a | 
A ae. 104, 119. 2 Leon. 29. Brown. and Goulſ. 99. Hetl. 145. Rol. Rep. 15. 2 Keb. 1. 
Lit. Rep. 29 | | 5 


It hath been held, that the Suggeſtion need not be proved (5) ftridly 


| = Elis. nor with preciſe Certainty as to all its Circumſtances; but that if it be 


| '  Moorg11, Proved in Subſtance, or in ſuch a Manner as to Ce) ſhew that the Eccle 
= (5) That fiaftical Court has not Juriſdiction, it is ſufficient. 


Proof by 4 
Hearſay is ſufficient. Palm. 377.—Or that it is ſo by common Fame. Noy 28. (=) As wheres 
Modus was alledged to be, that one ſhould pay 203. in Satisfaction of Tithes, and the Proof wa, 
that he ſhould pay 407. this was held ſufficient Proof; becauſe thereby the Court above hat 
ſufficient Juriſdition. Het). 100. So where the Suggeſtion was to pay 27. 6d. for Tithes, and tht 
Witneſſes proved the Modus to be to pay 3s. this was held good by two Judges againſt one; becauit 
it ouſted the Eccleſiaſtical Court of Juriſdiction. Noy 44. Hetl. 110. t& wide Velv. £6, 2 Keb. 
$7, 407, —$0 if one furmiſe that the Inhabitants of B. (of which he himſelf is one) have paid! 
Modus, and the Proof be that he himſelf had paid it, this is ſufticient ; becauſe it ouſts the Ecclel- 
aſtical Court of its Juriſdiftion. Noy 28. k e 


2 Bulſt. 154 The Suggeſtion muſt be proved by honeſt and ſufficient Witneſs, which 
is required by the expreſs Words of the Statute ; and therefore the Tcl 
mony of one attainted of Felony, excommunicated or convicted of he 

„ is, as in other Caſes, to be rejected. a . 

M.25Car.22 But it hath been held, that Perſons, ſuch as Pariſhioners of the Paid, 

io C. gy” fc. who may not be ſufficient and able Witneſſes at a Trial at Law, 

_ „e notwithſtanding be fufficient Witneſſes to prove the Suggeſtion; de 

7 chief Intent of the Statute being to prevent e and vexatious Suf 
'  geſtions; alſo it hath been held, that after the A dmitting and * 
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ing the Proof of the Suggeſtion, nothing is to be objected againſt the Per- 
he of the Witneſſes on that ae 3 . 
If a Suggeſtion conſiſts of two Parts, it ĩs ſaĩd to be ſufficient to produce Vent. 107. 
one Witneſs to the one, and another to another. 1 if 1 
Tt hath been held, that the Six Months for Proof of the Surmiſe ſhall Hob. 179. 
be accounted according to the Kalendar; for. that this being a Computa- Lit. Rep. 
tion which concerns the Church, it is but reaſonable that it ſhould be done * Megs 5 
according to the Computation uſed in the Eccleſiaſtical Law. a 
It is ſaid in (a) Moor, that the Time of Six Months given by the Statute (a) Moor 
to prove the Suggeſtion, ought to be intended fix Months in Term-time, 373. 
and that the Vacation ſhould be no Part of the Time; but this hath been 
| ſince (b) adjudged otherwiſe, and that the Time ſhall commence from the (% Noy 3 
7;fte of the Writ, of Prohibition, and not from the Time of the Rule 21d. Ram. 
made for awarding it. OY LY 1172. 
3 | 2 Salk. 554. pl. 20, 656. pl. 2. 


If the Ce) Surmiſe be proved before one of the Judges within the ſix 8 
Months, although it be not recorded till after the Six Months by the (ehr xp 


Court, it is well enoung. : an; muſt be en== as 
| | | tered in the Office, 2 Show. 308. pl. 3x6. 


* It hath been held, that Proof which is not ſufficient may be ſupplied *Page247 
by better Proof within the fix Months, but not after. „ 

The Party on Failure of Proof of the Suggeſtion, ſhall not only have Bo 
double Coſts and Damages, but alſo his Py Coſts and Damages in the 7 
Action he brings for the Recovery of them. | | | ; 9 W. z. 

f „ 

But if the Prohibition be grounded partly on a Modus, which needs Brownl. 
Proof, and partly on the Contract of the Parties, which needs no Proof, Govll. 99. 
there ought not to be double Coſts ; for the mixing the Contract with the Yelv. 119. 
Manner of tithing privileges the Whole. : | | | | 

So where for a Variance between the Libel and Suggeſtion, a Conſul- ye1e.q9, Bo- 
tation was awarded, and double Coſts adjudged to the Defendant ; and 


ed.1; 

eb. 156 this was held to be Error by the very Letter of the Statute, which gives 
double Coſts {e) only for want of proving the Suggeſtion, and for no (e) Carth. 

tridly, other Cauſe. | _ 

it be So where a Prohibition was obtained upon a Suggeſtion which was not Latch 130. 

Eccle | proved within the Six Months, in which the Defendant took Iſſue with #athin/en v. 

| the Plaintiff, which was found for the Plaintiff; and in this Caſe it was St C. Fac. 
reſolved, that the Defendant ſhould nor have double Coſts for want of the 

3 Suggeſtion's being proved ; for the Statute is, that he ſhall have a Con- 

"ve hal ſultation and double Coſts ; but in this Caſe he could not have a Conſul- 

and tht dation, the Matter and Ifſue being found againſt him; but ought to have 

— | hrayed a Conſultation upon the Suggeſtion's not being proved, and then 

p Should have had his double Coſts. | . 

"Eccleb | The Surmiſe or Suggeſtion may be brought in by Attorney, and need Leon. 286. 
not be in proper Perſon. | | ; 

: A Prohibition is not to be granted the laſt Day of Term, but on Lach 5. 
„which Motion a Rule may be obtained to ſtay Proceedings till the enſuing 2 Rol. Rep.” 
e Teſt Term. : „ Sie. 456. 
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) When to be granted abſolutelp, or hoc uſque 
| only; and. therein. of. directing the Party to 
eke an his Prohidition. + 


: PIERCING are granted either abſolutely, or hoc uſque only till ſuch an 
Act be done; the firſt of theſe is peremptory, and ties up the In- 
7 ferior Juriſdiction till a Conſultation be awarded; the ſecond is ipſo fads 
45 | diſcharged upon complying with the Act, and that without any Writ of 
E: - Conſultation. „% th E960] ts e 
Vent. 252. When a Prohibition's moved for, becauſe a Copy of the Libel is denied 
2 Salk. $53. to be delivered, the Court requires that Oath ſhould be made of the De- 
Pl. 19.  nial, and the Prohibition is only quouſque the Copy is delivered. 8 
GMod 308. A Prohibition quoiſque they give Copy of the Libel, if it be granted 
before any Libel exhibited, does not bind them from exhibiting any Libel, 
| and after they ſhall not proceed till they give a Copy of it 
. e bh A (area Wos denied to be granted to the Admiralty Court, 
upon a Suggeſtion that they refuſed to give the Party ſued there a Copy 
| all o the Libel, becatiſe the 7. Statute vgs 0's only to the Eccleſiatica 
21d. Kym. it was formerly held by all the Judges of England, that when there was 
29 T. ber Hall a Proceeding ex officio in the Eccleſiaſtical Court, they were not bound to 
Sh. - ot give the Party a Copy of the Articles ; but the Law 1s otherwiſe ; for in 
a uch Caſes, if they refuſe to give a Copy of the Articles, a Prohibition 


* 


| 6 Mod, zo? 
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m in a 
Ie Caſe. hall go guouſque they deliver it. | 
*Page248' \* On (, Motions for Prohibitions it is frequent in doubtful Caſes to 
(Bro. Eliz. rant them =, or that the adverſe Party ſhould ſhew Caufe why they ſhould 
16.94 not be granted; alſo in (c) nice and difficult Caſes it is uſual to direct toe 
; 5 Mod. 247. Plaintiff to Cd declare on his Prohibition, and fo proceed to (e) Iſſue, 
Ld. 5 hog that the Merits of the Cauſe may be brought before the Court with the 
e greater Exactneſs, and they thereby be the better enabled to judge of the 
pl. Reaſonableneſs of granting or refuſing them. 9 
Ys 379. , 

— 3755 7. Pl. 2: (e) Cro. Eliz. 236 4 Mod. 15 t- 2. Lev. 125. Naym. 88 (4) Stiles 
Pract. Rep. 43. F. N. B. 44. () If the Jury, upon an Iſſiie joined in a Prohibition de Mode dlci· 
wandi, find a different Modus, yet the Defendant ſhall not have a Conſult ation; ſor it appears that 
he ought not to ſue foi Tithes in Secie, theie being a Modus found, Vent. 32. CG 
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ln ent 24 l. 

Leon, 191, The Court is not obliged to give Direction for ſuch Declaration, 

| but are abſolute Judges of the Sufficieney or Inſufficiency of the Sug- 
ſtion. WY 0 I e 1 5 722 6 8 8 


> Nod. 113, If. the Declaration varies from the Suggeſtion, this is naught, and a 
114. Conſultation will be awarded. + W ee 0 
for the Su miſe is as the Writ. - 


+ Where an Iſlue is joined on a Declaration in Prohibition, if the Jury find a Verdict for the 
Plaintiff, yet they ſball.giye no more thay 1s. Damages; for it is in Nature of an Iſſue to inform the 
Conſcience of the Court; but after he has had Judgment, quod flet prob ilitio, he may bring his Action 
upon the Cafe, and recover the Damages he has ſuſtained. Carter and Leeds, M. 2. Geo. 2.— 

= Colts in Prohibition ſhall be taxed from the Suggeſtion, ſo as to take in the Coſts of the Motion. 
WE The ſtat. 8 & 9 W. 3. c. 11. extends only to Caſes after Plea pleaded, or Demurrer joined; but if 
Wthere be Judgment by Default, and the Plaintiff have Damages on a Writ of Enquiry for the Con- 
empt in proceeding after the Prohibition delivered, which is confeſſed by the Default, he will be 
WWntitled to Coſts. at the Common Law. However, as this Part of the Declaration is no more than 
orm, Colts are allowed only fom the Time of the Rule for a Prohibition. Willi and Turner, Hil. 
= Geo. 1. C. B. Sir E. Bettiſen v. Dr. Hinchman, M. 7 Geo. 1. C. B. 8 | 
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8 e TO Je 
Y the 50 E. 3. 2 it is 8 & That where a war agg is 
„ once duly granted upon a Prohibition made to the Judge of (a], | 

« Holy Church, that abs (5) ſame Judge may proceed in A Ro 95 99 
« yirtue of the ſame Conſultation, notwithſtanding any (c) other Pro- judge, ana 
« hibition (d) thereupon to be delivered; provided always, that the tbetefore 
« Matter in the Libel of the {aid Cauſe be not inlarged or acherwiſe (e) is innate. 
« changed.” : 2 3 | 


tothe Court 
ty. 2 Brownl. 35. (5) Eccleſiaſtical Judge in general, or Perſon competent, and not the ſame. 
individual Perſon. Poph. 159. Palm. 418. Latch 6, 25. (e) But if the firſt Prohibition was 
unduly obtained, as on Proceedings by Exgliſ Bill in Chancery, tF:., a ſecond Prabibition may be 
awarded notwithſtanding this Statute. Cro. Eliz. 736, Ia) Whether proceeding out ot the 
ſame Court or another, if for the ſame Cauſe. Cro. Eliz. 277. (e) 2 Rol. Rep. 228. 


This Statute hath been conſtrued to extend to thoſe Caſes where a Con- 2 Brownl, . 
ſultation hath been lawfully granted; that is, upon the Right and Merits oy 1 
of the Thing in Queſtion, and not to ſuch Caſes where for Defect of Form, 3Bulft; 5 oe 
Miſpriſion of a Clerk, Miſpleading an Act of Parliament, &:. Conſultas Moor 91 
tions have been awarded. - Ff... ĩðͤ OO On 

80 if a Conſultation be awarded for Default of Proof of the Supgeſtion Jopes 231. 
purſuant to the Statute 2 3 E. 6 c. 13. the Plaintiff is not. precluded, . 98. 
but may bring (/) another Prohibition; for this Statute goes to the Sug- Cre. 8 5 

geſtion made upon the (g) fame Libel, and to a Conſultation duly granted, 206." 
and not to the \ aſe of not having Witnetles ready to prove the Suggeſtion 2 Keb. 319. 
through Neghgence, ns | nn OS > ĩ 

| e +3 | mut pay 

p To | | 1; kn deny 
Coſts, Carth, 463. (g) It is aid by Juſtice Hay, that after a Confultation awarded for not 
proving his Suę geſtion, r. the Party ſhall be for ever barred-from having another Prohibition on 
the ſame Libel, Comb. 63.—[Sad. u. BY 2 47 ds JOTE 402 e GL-T | 


F f . 3 6 406 LEEDS $2 $4 Th Me +4 
A Motion was made for a Prohibition to a Suit for Tithe-Lamb, 2 Vent. 47. 
upon Suggeſtion of a Modus to pay 2d. a Lamb for Lambs falling in 
the Plaintiff's Farm in the Pariſh. It was objected, that a Prohibition 
was granted before to ſtop this Suit, upon a Suggeſtion, which was Me 
tried and found for the Flaintiff, and a Conſultation granted. But it 
was anſwered, that that Suggeſtion was for every Lamb which fell in = ES 
* the Pariſh, whereas this only is for Lambs falling in a particular Farmy* Page249 
and ſo not within this Statute 3 but the Court inclined againſt the Prohis | 
bition, thinking it within the Statutmmee no 
If upon the Trial of a Suggeſtion the Plaintiff be nonſuit, no new Pro- Keb. 286. 
hibition ſhall be granted, although the Nonſuit was occaſioned for want of 
ſome of the Plaintiff's Witneſſes, who were to prove the Truth of the 
Puggeſtion, and who were neceſſarily obliged to be abſent. 


* 


* by 


the Eccleſiaſtical Court refuſe to grant a Copy of the Libel, for Moor 917. 
which a Prohibition is granted, and thereupon they grant the Copy, and 
terwards proceed in the Cauſe; the Matter not being within their Juriſ- 
dition, another Prohibition lies. e | | 
If the Defendant in a Prohibition die, his Executors may proceed in Lit. Rep. 
the Eccleſiaſtical Court, and the Judges of the Court, out of which the 155- 
Prohibition was granted, will alſo in ſuch Caſe make a Rule to the Spi- 
ritual C ourt to proceed; but the Plaintiff may, if he pleaſe, have a new 
Prohibition againſt the Executor s. . | 
5 | a at 


TG 


— 


z * 1 N 1% * 
() At what Time to be granted; and here⸗ 
in in what Caſes it may be granted after 

Sentence. 1 MR ED colt ig 


: T is clearly agreed, that in all Caſes where it appears upon the Face 
22 _ I of the Libel, that the Admiralty, Spiritual Coe Ef: have not a Ju- 
318, 319. riſdiction, a Prohibition may be awarded, and is grantable as well after 
Noy 137. as before Sentence; for the King's Superior Courts have a Superintendency 
Sid. 65- over all Inferior Juriſdictions, and are to take Care that they keep within 

-1, their due Bounds. „„ | 7 
Moor 462, ; | | | 3 

907. Skin. 299. pl. 2. Carth. 463. March 153. 2 Rol. Rep. 24. Comb, 356. 


n e But where the Court has 2 (a) natural Juriſdiction of the Thing, but 
thorities /a- is reftrained by ſome Statute; as by 23 H. 8. c. . for not citing out of the 
pra, and Dioceſe, there the Party muſt come before Sentence; for after pleading 
5 and admitting the Juriſdiction of the Court below, it would be hard and 
| o. 145. . 49 5 4% 
pl. 163, 155, inconvenient to grant a Prohibition. 1 . | 
pl. 141. % : TEN . 
Vent. 6x. 6 Mod. 252. 7 Mod. 137. Godb. 163, 243. 5 Mod. 341. Hetl. 19. 12 Co. 56 — 
(a) 3 Salk. 543. pl. 1. Ld. Raym. 27. Salk. 30. Like Point; becauſe the Cauſe belongs to the 
Spiritua Court, and though not to that Spiritual Court, yer it belongs to ſome other, and not to 
the King*s Temporal Courts; vide Carth. 33, 34. wheie it appeared on the Face of the Libel, 
that the Party was cited out of his proper Dioceſe.——Cro. Jac. 429. Cro. Car. 97. Comb. 448. 
where the Party obtained a Prohibition before Sentence, but did not ſetve it till two Terms after, 


which was after Sentence definitive, and it was held to be too late. 


1 Vpon a Motion for a Prohibition the Caſe was, The Defendant libelied 

ws 2 in the Spiritual Court for Tithes of Faggots made of Loppings of Trees; 
2 and the Suggeſtion for a Prohibition was, that theſe Loppings were cut 
"2 from the Stumps of Timber-Trees above the Growth of twenty Years ; and | 
it was alledged, that Sentence was given in the Spiritual Court, and there- - 

fore the Plaintiff comes here too late to have a Prohibition: But per Hol 

Ch. J. the Sentence will not hinder the having a Prohibition in any Caſe, 

but in Caſe of Prohibitious grounded upon 23 H. 8. c. 9. for not citing out 
of the Dioceſe ; but becauſe the Plaintiff had not pleaded this Matter in 
we Spiritual Court, they denied the Prohibition, becauſe: the Spiritual 8 

®Page250 Court has a general * Juriſdiction of Tithes ; and if any Special Matter 


I 2 
* 


deprives them of their Juriſdiction, it muſt be pleaded there ; and if it had x 
deen pleaded there, and Iſſue joined upon it, and upon the Trial it had : 
been found not to be Silva Cedua, it had been well; but if they had te- 1 

kaſed to admit the Plea, a Prohibition ſhould have been granted. 1 
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4) To what Courts. a Prohibition may be 
"awarded : And herein, that the Superior 
Courts are to determine the Boundaries ot 

all Jnferior Juriſdictions 


i 


| HE King's Superior Coord of Weſtminſter have a Superintency over F. N. B. 43, 
; all Tnferior Courts of what Nature ſoever, and are by Law intruſted 45- 3 
ö with the Expoſition of ſuch Laws and Acts of Parliament as preſcribe the? Inſt, 231 
. Extent and Boundaries of their Juriſdiction; ſo that if ſuch Courts aſ- 3 Bate: _ 
ſame a greater or other Power than is allowed them by Law, or if they 2 Rol. Abr. 
refuſe to allow of Acts of Parliament, or expound them otherwiſe than ac- 317-8. 
cording to the true and proper Expolition of them, the Superior Courts 
(a) will prohibit and controul them ((̃̃“ᷓ TheHo- + 
t 5 | | 8 ey 4l ppt 20 © anfop "0: hue 5 - 1 -nourof B. l. 
e e 5 to keep Inferior Courts in Order. 2 Rol. Rep. 471, 
0 Hence Prohibitions are grantable to almoſt all, Sorts of Courts which | 
| differ from the Common Law in their 1 to the Courts (6) ow. P. C. 
| Chriſtian, to the Admiralty, nay to the (c) Delegates, and even to the II That the Es 
_ Steward and Marſhal, upon the Statute of Articuli ſuper Chartas. D Spiritual: : 
he | | : . a | Eds Juriſdiction 
1 exerciſed within this Realm is derived from the King. Dav. 97. (e) Where they excee | their 
el, Authority, or proceed in Matters not properly within their Cognizance, may be prohibited. Moor 
wn 460, 463 Lube Fg m6 RT CY V7 os OO OL Ss 
A Prohibition lies to the Convocation Si contilium teneam de aliquibus : Int 2. 
ied. que ad Coronam Reges pertinent, vel que perſonam Regis, vel Statum Lay fo 
es; ſuum vel Statum Concilii ſui Contingunt. | 5 Ky te High 
. x . Commiſſion Court. 4 Inſt: 333. Lit, Hep. 152, 189, 274. 
4 Prohibitions have been granted to the Marches of Malis, of which _ 
5 there are many Inſtances 1 5 VVV 
Hol re are many $ : Kol. Abe. 
3 b 5 e | 
— | = Rdl. Rep. 309, 311. Winch. 78, 103. Raym. 191. Vent. 00. Jon. 248. 
ae. | As where a Bill of Forecloſure was brought againſt one in the Grand 214. Raym. 
i deſlons for the County of Montgomery, upon a Mortgage of Lands that _— 3 
— lay there, but the Party himſelf was not an Inhabitant ; and it was held p,,. ' 
e. in this Caſe, that a Prohibition ought to go; for that the Party living 
out of the Juriſdiction could not be ſerved with Proceſs, and conſequen t:: 


ly could not be guilty of a Contempt, on which a Sequeſtration on his 
Lands could be grounded. | | E's rg 


80 Prohibitions have been granted to the County Palatine of Cheſter in Hutt. $9. - 


* : 


» 


wany Inſtances. where they bave exceeded their Juriſdiftion., 2 Rol. Abr. 
** 318. 
o 


stile 285. 3 Bulſt. 116. Hob. 15, Rol. Rep. 246, 331. Sid. 180. 
to- the Duchy Court of Lancaſter, *Pagez51 | 


do Prohibitions have been granted. tot 7 Cor 
(d) for holding Plea of Land, not Parcel of the Duchy, (e) for determining 3 

on the Validity of Letters Patent granted of a Manor. | 8 2 312-8. 
3 3 ft. 119. Rl. Rep, 252. Skin. 43. p'. 14. | 

| Vor. IV, Mrs arr ge nn by bee e SE l 
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28K. 55. So where a Suit was commenced in the Duchy Chancery Couft, tg 
nn pl. 11. diſcover Matters whereby the Defendant there would forfeit his Freehold; 

_ CVV%V%%V%V/V%%%%r ß 
Comb. 26 A Prohibition was moved for to the Chancery Court of the Cinque 
Ports, in which a Bill was filed, ſetting forth a Cuſtom, that every Ship 
that uſed the Pier of Ramſgate ſhould pay 4d. for all their Gettings in 
the Year, for the Maintenance of the Pier, and for a Diſcovery of the 
Defendant's Gettings ; and ſuch Prohibition was held to lie, as to the 
Caſtom, which is only triable by Law; but the Court held, that ſuch Bil 
: might be proper as te the Diſcovery. „ fs 
Vent. 2tz. A Prohibition was prayed to the Court of the Chamberlain of Celle, 
— 3 where an Engliſb Bill was preferred, ſetting forth, that J. S. being in- 
I debted to the Plaintiff, the Defendant upon good Conſideration pro. 
-miſed, that if J. S. did not pay it, he would, and that he wanted fuch 
- preciſe Proof as the Law required, and ſo prayed to be relieved by the 
Equity of the Court; the Defendant cenfeſſed the Promiſe in his Ar 
Fer, and ſaid that he had paid the Money; and a Prohibition wa 
granted; for the Plaintiff had now obtained the End of his Suit, and 
might have Remedy at Law upon the Evidence of the ' Defendant's 

r oo or oo os gr 

-4 Salk. 555, Phe Plaintiff in Prohibition ſuggeſts, that by the Laws of England, 
' 5 Mod. 252, when Iſſue is joined between the Parties, that it ought to be tried by 
278. 8. C. the Evidence viva voce, and not by Notes or Minutes of their Teſt 


| TT: mony: That an Information was exhibited againſt him before the Com- 
1.4. Raym. miſſioners of Exciſe, purſuant to 12 Car. 2. cap 23. & 15: Car. 2. ay. 
219. 11. fetting forth, that he was a common Brewer, and did keep a com- 


: Comb. 474. mon $tore-houſe without acquainting the faid Commiſſioners therewith; 
; that he was found guilty; and that he appealed from their Sentence to 
the Commiſſioners of Appeals, before whom the Informer did produc 
24s Evidence the Minutes taken before the Commiſſioners of Exciſe, and 
that the Witneſſes who gave Evidence there were till alive; which Mi 
nutes were allowed as Evidence by the Commiſſioners of Appeals, &c. and 
aſter great Conſideration a Prohibition was granted guoad the Admittng 
this Evidence. | 3 
in Show. If the Commiſſioners for determining Policies of Infurance graſp at more 
396. Power, or proceed otherwiſe than as they are enabled by the Ads of 
T2, Parliament which create their Juriſdiction, they will be prohibited by ths 
King's Superior Courts. 1 
Lit. Rep.. A Prohibition lies to the Vice-Chancellor's Court in Oxford and Car 
| 'bridge, where they exceed their Juriſdiction. 54 
M. 26Car. 2. On a Motion 452 Prohibition to the Court of the Vice-Chancellor a 
1 in B. K. Ri. Cambriage, it was ſuggeſted, that one Richardſon had a Libel preferred 
_ > 2 there againſt him, becauſe he had preferred an Information in this Cour 
1 „ 'againſt divers Perſons for a Riot committed within the Juriſdiction of ther 
| Court, and the Libel was read in this Court; and upon that the Cour 
declared, that their. Juriſdiction was concurrent, but not exempt fron 
this Court, and that they ought to plead their Privilege here, if they had 
any ſuch Privilege, but they ought not to proceed againſt the Informer a 
4 Criminal ; and ſo the Court granted a Prohibition, ni, upon the Me 
-- tion of Serjeant Scrogg rer. 3 ah © 
Lit, Rep, If Juſtices of Peace take upon them more Juriſdiction than they 1. 
163 allowed by Law, as where they determined on the Statutes of Uſury, 
Prohibition lies. „„ 2 
»agezgz , * $0 a Prohibition lies to the Court of Stannarier, which is confined 9 
' * 4lnit. 22 Fin Matters only, and where the Parties who ſue, or one of them, !s 1 
Cro. Car. Tinner, if they exceed their Juriſdiction, Abe 
333» 


* 


oo. do 


n Replevin and Avowries; the Court being clear of Opinion that theſe * 
« Matters determinable'at Common Law. 1 } 
80 a Prohibition hath been granted to the Court of Requeſts, for in- Bulſ. 20. 


be 
bp ining a Creditor to give Time to his Debtor to pay his Debt, upon Se- 


rity given. 


It hath been reſolved, that a Prohibition lies to the Court of the Earl Show. P. C. 


the arſhal, for proceeding againſt a Perſon for painting Arms and marſhal- 58. in che 
Pill ag Funerals, ET. | 2 of = . 
an 


Dani where there is good Learning on this SubieQ, 4 Mod. 128. S. O. 


is Caſe Hoſt Ch. J. at firſt doubted whether there was, or could be any Chambers v. 


bc h Court; but ſaid a Prohibition would lie to a pretended Court. Sir Jobn Jen 
| | ; . niu gs. 
is id by my Lord Coke in 3 Full. that the Court of King's Bench Bulle. 136. 


y prohibit (a) any Court in #e/fminſter-Hall, if they exceed their Ju- (i) if the 
dition ; but this Notion of Lord Coke, and of which he was very fond, Judges of 
ecially as to Proceedings in Courts of Equity, hath been ſo ſhaken ©. B. hold 


Ty d contradicted of late Years, that his Authority herein ſeems to be but ws do | 

Tet rery little Weight ; but for this we mult refer to Title Courts and their N 

Gam ſdifion, | 1 EH Ao is to be 5 
; | granted by 

« Cap. R. 3 Belſt. 120.80 if the Court of Exchequer hold Common Pleas without a Writ of Privi- 

com- . Bulſt, 120. & wide 2 Salk, 550. pl. 12.—80 an Engliſs Court, or Court of Equity, holdin 

with; of a Thing whereof Judgment was given at Common Law, hath been prohibited, -Moor 836, 

ce to , Jac. 335,—But for this vide Juriſdiction of the Court of Chancery, and Ld, Raym. 531. | 

roduce 


e Superior Courts of W:fminſter not only grant Prohibitions where Lt. Rep. 42. 


b 6 crior Courts aſſume a Juriſdiction, which properly belongs to ſuch Su- mw Rep. 
t--and or Courts, but alſo in Caſes where one Inferior Court incroaches upon | 


ther, and that even in Matters in which ſuch Superior Courts have not 
niſdiction. LE - 3 
\s if the Eccleſiaſtical Court grant the Probate of a Will made within 5 Co. 733 


= 1 by Cuſtom or of Right ſuch Probate belongs to the Lord e "BB 
| e or, 3 | | ; 

* „bare he Marches of Wales held Plea of a Matter that belonged 2 Rol. Abr. 

FRE be Court Chriſtian, it was held that a/ Prohibition lay. we ch. 78. 


in London, where the Lord Mayor and Court of Aldermen have the , tad. 249, 
rrament of City-Orphans, if any Orphan ſue in the Eccleſiaſtical Hob. 257, 


I ; 
« Cour ge ere, for a Legacy or Duty due to them by Cuſtom, a Pro» 
gow 3 Biſhoprick be void, and the Juriſdiction devolved on the Metro- Hob. 198. 
en de muſt hold the Courts within the Inferior Dioceſes, otherwiſe - 
pt 11 il be prohibited. . CR | 
ey there be a Controverſy, whether ſuch a Will ought to be proved 


Ms * 2 Peculiar or before the Ordinary; whether by the Archbiſhop of Mod. 211. 


"vince or another, or both ; and what ſhall be b) Bona notabilia : e ; 


Uſury, 4 22, this P A RD 3 | 33 
206 ure het oiat is taken Notice of and denied to be Law, for that the Spiritual and Common 
3 4 to Bona notabilia; and there ſaid, that if a Prohibition lay, there muſt be free 


4 
ems 0 Br he EcleGatical Count proceeds in = Manter merely potty i they provecd in thei 
A Pro lanner, though that is different hom * Common Law, no Piohibition lies; as in * 1 X 


* „ 


9 —_ — —_——— 


A Prohibition was granted to the Council. of Yor, for holding Pleas Bulſt. 110. | 


$0 Prohibition was held to lie to the Court of Honour, to prohibit a 2 Salk. $54. 
it there for theſe Words, you a Knight ; you are a pitiful Fellow ; and in 5 Mod. rhe 


Rs 


— — oimy 
* — a 
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22 
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CERES A 
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X O H LB 1 Ti 1 0 N. 
In theſe and the like Caſes the Common Law retains the FuriſdiQion of 
determining. | | : Eg | „ 


a 


— 


: — — 


*Pagez53 (K) Prohibitions to Interior Temporal Courts 
in what Inttances to be granted. 
'F N. B. 45. 1 is clearly agreed, that . Prohibition doth lie-as well to a” Tempo 
2 lnſt;229, Court as to the Spiritual, Court of Admiralty, or other Court, wha 


243, art Proceedings are different from the Common Law, if ſuch Tempo 
„ol DP Court exceed the Bounds of its Juriſdiction, or take Cognizance of (, 
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N 5 3 
Rol. Rep. Matters not ariſing within its Juriſdiction, 


251, | 7 55 Ks 
1% v. if dut Part only, cannot have Juriſdiction, Ld. Raym, 698. 


F. N. B. 47. As if Treſpaſs Vi & Arnis be brought in the County-Court, a Probi- 
bition lies to the Plaintiff or Sheriff. 5355 | 
F. N B. 47. So if one ſueth another in a Court Baron or other Court, which is no 
2 Court of Record, for Charters concerning Inheritance or Freehold, he 
| ſhall have a Prohibition. 15 Fo PS | 
Kol. Rep. 4 A Perſon having obtained Judgment in B. R. for his Debt and Damage, 
brought his Action for the Recovery of them againſt the Bail in the Cour 
of the Tower of London, in which Action the Party was taken on a Ci 
(3) If an and was (b. reſcued ; after which the Plaintiff brought his Action on th 
1 fo let a Caſe in the ſame Court for the Reſcue ; and all this appearing to the Con 
Man at Li- of B. R. they granted a Prohibition. VVV | 
berty who is | ; 
in Execution upon a Bond ſyed in an Inferior Court, the Bond not being made within the Juice 
tion thereof; this is no Eſcape. 2 Mod. 29. Squib v. Hole. —So where the Plaintiff, in an Ach 
 Hronght'againſt an Officer, declared in Hull upon a Bond made at Hallifax, and had Judement uf 
Execution, and the Defencant eſcaped; and in an Action brought for this Eſcape the Dcclarats 
was held ill, begauſe it did not alledge the Bond to be made Infra Furiſdiftionem Curie. Rol. Al 
Bog. Richardſon v. Bernard. gi | = | 85 


ma oo 


[1 
4 


2 Salk. 439. So where an Action of Debt was brought in the Mar/balſea, on a Ju 
pl.2- ment in B. R. and a Prohibition was granted | 

Keb. 648. A Suit was ſurmiſed to be before the Lord Preſident of the Marche 

| for an Office, between the Grantee gf the Lord Preſident and a Strang! 

wherein the only Queſtion would be, Whether the Grant of that Ot 

| belonged to the Lord Preſident ; and becauſe in this Caſe he would bes 

(-) Salk, it were (c both Judge and Party, a Prohibition was granted. 


39 . I. I, ; j a A 4 8 * ; 4 
That hace a Judge has an Intereſt, neither he nor Iifs Deputy can determine a Cauſe or fit in Ca 
and in ſo doing a Pohibition lies. Hard. 503. | 9 


1059 H. 6. 5. If there be one intire Contract above 401. and a Man ſues for it i 
fy Abr Court-Baron, ſevering it into divers ſmall Sums under 40%. a Pi 
F.N.B 46. bition ſhall-be granted, becauſe this is done to defraud the Cour of 

: b 75 King. CLE: | | s 18 | \ ” | : 
So 


Wills, if they refuſe one Witneſs ; but if they have Conuſance of the original Matter, and u! 

cident happen which is of temporal Conuſance, or triable at Common Law, they muſt try k 
Common Law would; as in a Suit for a Legacy, if the Defendant plead a Releaſe or Paywe%%® 
muſt admit the Evidence of one Witneſs; but if they admit the Proof, they are to judge vn 
ue be credible or not; therefore if they determine againſt his Evidence, the Party has uo N 

I, * ; but by Appeal, Vide Noy 12. Lelv. 92. Salk. 547. Vide poſt. 261. a 555 


j 


— 


* 
* *%, 
b l g 7752 . 7 * 
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| Þ R O-H % fog CO BY : 

An Action was brought in the Hundred - Court for 407. in which Aion Palm! 564. 
the Plaintiff confeſſed that he was ſatisfied one Shilling, which being done Cle v. 
vith an intent to give that Court Juriſdiction, and to defraud the Superior Corte. 
Courts, a Prohibition was granted. ; 


If there be ſeveral Contracts between A. and B. at ſeveral Times for Vent. 65. © 
divers Sums, each under 40s. but amounting in the Whole to a Sum ſaid to have 
{ficient to intitle the Superior Court to a Juriſdiction, they ſhall be ſued es — 7 

for in ſuch Superior Court, and not in an Iaferior one, which is not of 15 9 


Record. the Savoy i 
Court and Stand ford. 


80 in a Prohibition to the Court of the Honor of Eye, where the 


zmpord 
of (a) ife was: One contracted with another for divers Parcels of Malt, the 


Money to be paid for each Parcel being under 40s. and he levied divers *Pagez54 
laints thereupon in the ſaid Court; wherefore the Court here granted a Vent. 73. 
Prohibition 3 becauſe though there be ſeveral Contracts, yet inaſmuch as /g v. 
e Plaintiff might have joined them all in one Action, he ought to have _— / 
o done, and ſued here, and not put the Defendant to unneceſſary. Vexa- 8. C. 
jon, any more than he can ſplit an entire Debt into divers, to give the In- Show. 11. 
rior Court Juriſdiction in fraudem” Legs e 8 | S. C. cited. 
It is laid down by my Lord Cole, and admitted in a great Variety of 2 Inft. . 
ales, that no Inferior Court can hold Flea of an Obligation, Contract, Sand. 74. 
battery, or _ tranſitory Action, if not made 1 the Juriſdiction, * Ja 4 
d that the Cauſe of Action muſt be alledged to ariſe withi eee ee 
= Cauſ 5 e a | ged to ariſe within ſuch Juriſ- '& vide Tit. 


their Furiſdiftion. 


And therefore, in an Action on a Premiſe in an Inferior Court, not on- Rol. Abr. 
the Promiſe, but the Conſideration muſt be alledged to ariſe within the 545+ 
| an ach erior Juriſdiction, and muſt be fo proved on the Trial. | 8 
lement u but if the Plaintiff had ſhgwn that the Money had been lent infra Ld. Raym. , 
De ts i/difionem Curie, or if it had been for Goods there ſold, the Plaintiff 211+ | 
KY buld have had no need to ſay that the Defendant aſſumed to pay infra. 
priſcitionem Curiæ; becauſe the Law creates the Promiſe upon the 
eation of the Debt, which Debt being within the Juriſdiction, the 
miſe ſhall be intended there alſo. | ; 1 5 
In all Caſes where Inferior Courts aſſume a Juriſdiction, or hold Plea 6 Mod. 146, 
a Matter not ariſing within their Limits, the Party hath his Remedy, 2 40. 
that Ofi may ſtay their Proceedings by Frohibition 3 but ſuch Prohibition can n's 4 in 
vould bed regularly be obtained by its appearing on Oath made, that the Fact wilt, Rej. 
| arile out of the Juriſdiction, and that the Defendant tendered a foreign 476. pl. 1353. 
_ „ which was refuſed. : e : © 
r ſit in la the Caſe of (a) Mendyle v. Stint it was greatly inſiſted upon, that, (a) 2 Mod. 
pu uch the Party neglected to plead to the Juriſdiction, yet the Mat- 271-4. 
nfing out of the Inferior-Juriſdi&tion, the Superior Courts ought to 
Dt 2 Prohibition ; for that otherwiſe the Parties, their Counſel and 
ornies, would give a Juriſdiction to Inferior Courts which they 
e not intitled to by Law; but it was otherwife adjudged in 
| Cale; and it ſeems to be now agreed, that after admitting the (5) Pie 7: - 
SE __ or after (b) Imparlance, the Party cannot apply for a Pro- Hermes Ul 


1 Probls 


h 15 not 
hold, be 


Damages, 
the Cour 
a Co 
In on the 
the Coun 


he Jude 


on a Jul 


> Marche 
2 Strange 


for it if 
1. a Pi 


Zourt of 


der Tit. 
EX. | ; : : NY Pleadings. 
er, and n pit in the above-mentioned Caſe theſe things were agreed by the , 1 17 


y n. 1, That if any Matter appears in the Declaration, which 

Paywen) Pp *th that the Cauſe. of Action 55 not ariſe infra Furiſdiftionem, 

l 2 Prohibition may be granted at any Time. 2. If the 2 

zer in che Declaration be not proper for the Judgment and De- 
3 of ſuch Court, there alſo a Prohibition may be granted at 

me. 3. If the Defendant, who intended to plead to the jurif- 
e 7 diction, 


, Say ON A 
VVV 


the Attorney's 22 to plead it, Oc. or if his Plea. be not accepui, p 
; 75 is over · ruled; in all theſe Cafes a Prohibition likewiſe will lie at ay 
n Time. 135 1 1 Ot of he” 
Ld. Raym, - A Motion was made for a Prohibition to be directed to the Sherif', 
346. Coke Court in Briſtol, upon Suggeſtion that Cauſes of Action ariſing out d - 
. Licence. the Juriſdiction of the Sheriff's Court ought not to be ſued there; ag 
f this Motion was made in Behalf of the Defendant in the Action, before 4 
7 he had appeared to ſtay the Proceedings of the Court, who proceeded 10 
to attach his Goods in the Hands of a Garniſnee. And Sir E. Some | A 
oppoſed the Motion; becauſe the Defendant could not pray a Prohi f 
bition upon Suggeſtion of a Matter which he could not plead; and x : 
| here he could not plead this before Appearance, ſo he ought not u . 
| g ; Cc 
*Page255 make ſuch a Motion before Appearance. And per Holt C. J. * A My 
mall not plead to the Juriſdiction until he Es but if the originil 
Cauſe of Action aroſe out of the Juriſdiction of the Court, the Garniſhes th 
may plead it; and of that Opinion he ſaid was Hale C. J. but if it wa , 
Debt upon a Simple Contract, it is attachable where the Perſon of the 
show. Rep. So in the Caſe of Clerk v. Andrews, where Sher moved for a Probi wh 
17 WES © | bition to the Court of the Sheriffs of London to ſtay Proceedings, where Pre 
| 237. Ale they attached the Debt of the Garniſhee, becauſe it aroſe out of the Ju. en 
2 rifdidtion; but it was denied, becauſe the Debt was upon Simple Contrad, 'S 
which follows the Perſon of the Debtor. 5 ; mei 
1 1 | not 
3 . — — —— — - — due 
| . „ f W | 8 it a 
(.“) Prohibitions to the Spiritual Court in what 
| —__ Jnffances; And herein, : 
2 5 Where they meddle with a Matter purely Temporal, . Ma 
F. 1. B. 40. FE e oat another bn the Spiritual Court for a Chattel or Debt, the ** 
1 Defendant ſhall have a Prohibition. So if he ſues for a Treſpaks | 
2 nil. Abr. If the Spiritual Courts take upon to try the Boundaries of Pariſhes, 
. Prohibition lies. | 05 ; | 7 
A "44 332. Cro. Eliz. 228. 3 Leon. 129, 3 Keb. 286. S. P. per Hale Ch. J. becauſe the pu. Feel 
ſcription is the Ground thereof, „ fo ip Prod 
f | As if 2 Suit be by a parſon for Tithes, and the Defendant plead, that the 2 
2 Rol. Abr. place for which the Tithes are ſued is in another Pariſh, a Prohibition lies 1. 
| ON 10... becauſe they meddle with that which is out of their Juriſdiction, tho the Wn © 1 
| cited. original Thing be of their Cognizance, and this comes in (a) obliquely. Tom 


Noy 147. SE 
8. P. _ that it muſt ſo appear by the Pleadings in the Spiritual Court. Vent. 335. S. P ande 
2 Plea thereof muſt be tendered in the Ecelxſiaſtical Court. (a) So where the Defendant pleaded 
| that he reſorted to and received the Sacrament in a different Paiiſh from that in which he 10k 
bited. ide Bulit. 159. Hard. 406. Salk. 166, pl. 6, 6. Mod. 188. N | 


2 Rol. Abr. So if a Vicar of a Pariſh libels againſt another to avoid his Inſtituto 
291. to the Church of D. which he 8 to be a Chapel of Eaſe ape. 
ttaining to his Vicarage, and the Defendant ſuggeſts, that D. is a Pan 
of itſelf, and not a Chapel of Eaſe; a Prohibition will be granted ® 
they ſhall not try the Bounds of the Pariſh 0, a 


8 


>. 


hs 


| 


80 if the Queſtion be in the Court, Chriſtian, , Whether 2 Chureh de a 2 Rol. Abe, 


ted, Pargchial Church, or but a Chapel of Eaſe ; a Prohibition lies. we. fervent. 
U 8 ; : | 3 : ; ; | : | : oY 5 Purpoſe· . 
c But if the Bounds of two Vills lying in the ſame Pariſh come in 75 6 | 
* Queſtion in the Spiritual Court, no Prohibition lies; for that ſuch Par v. 

it 


Bounds are teiable in dhe Ecclelaftical, Court, though thoſe. of Parilhes Towns 


ad are not. | 5 I 

for The Eccleſiaſtical Courts have Cognizance of a Way to a Church, and Maich 45. 
eded for not repairing ſych Way the Parties may be proceeded againſt in the | 
YG Spiritual Court. | 5 


So if a Parſon is prevented from carrying away his Tithe by the Stop- SY 67: 
ping up the uſual Way, he may haye his Remedy, in the Eccleſiaſtical Jon. 36. 


„ Court, grounded on the Statute 2 £9'3 E. 6. e. 13. „ 
Ma * But if the Queſtion be, Whether he is to haye one Way or another, *Pagez 56 
gull or whether fuch a Way be a (a) Highway or not; this cannot be tried in March 45, 
) WY : ; 2 


| ee: Bulſt. 67. 
(a) 2 Rol. Abr. 287. 8. P. adjudged. 


So if the Church-wardens of 4 Church ſue for a Way to the Church, 2 Rol, Rep» 
which they claim to appertain to all the Pariſhioners by Preſcyiption, a #* 2877 


| the Spirityal Court. 


where Prohibition ſhall be granted; for this Right being grounded on the Pre- _ 
e J ſeription, is to be tried in the, Temporal Courts — 8 
unnd, If a Man be admitted, inſtituted, and inducted, and a Suit is com- Hob. ts, 


menced in the Eccleſiaſtical Court to avoid the Inſtitution, ſuppoſing it Latch. 205, 


not valid; though the Thing be of their Cognizance, yet becauſe the In- Bulſt. 17% 
tudtion, which is Temporal, and gives 4 Lay Right, may depend upon Feb. 133. 
it 2 Prohibition lies, | - > > "RL Abe 
5 | | a1 
: FE bs „ | Show. Rep. 
If there be a Suit for Tithes in the Eccleſiaſtical Court, and the Tenant  -.. 
pleads, that the Party who ſues is not Incumbent, but that J. S. is; and Cro. Eliz, 


. N 4 . a , 8. i | 
this Plea, becauſe it goes to the Right of the Incumbency, is rejected, "te ade; 


a Prohibition lies; for hy denying the Tenant this Liberty he might be Green v, Fe. 
t, the twice charged for his Tithes. 5 1 . a nildens 
ſs, 5 : l 4 * 0 
ng. 378. 
Ns I Tas 1 


There are frequent Inſtances of Prohibitions being granted to the We N | 
Eccleſiaſtical Courts to ſtay Suits for Fees by Chancellors, Regiſters and ? Rol. Rep. 
Prodtors in thoſe Courts, on this Foundation, that Demands pro Opere & 5 268. 
Labore are properly determinable at Common Law, and that Fees cans Mod. 169, 
not be ſettled by the Canon Law ; and that the Spiritual Court can only 2 Keb. 67 5. 
zue Coſts and Expences of Suit, but that no Action of Debt will lie for 3 Keb. 303 


F lich Cofts at Common Law; and that the Profits of an Office being N 

4 Temporal, the Remedy for them ought to be by Quantum meruit f or in pl. 11. 15 
i caſe it be an Office of Freehold, by Aſſize; the Denial of juſt Fees be- and 4 Mod. 
pl ug a Difleifin z and therefore it ſeems to he now ſettled, that neither 4 a 
6 * 


Proctor nor Regiſter can ſue for Fees in the Spiritual Court; but that the 
. Procto 
proper Remedy is, in caſe of a Fee certain, 5 b wy 


_ oo ſaid not to be neceſſary to prove a Retainer, that being implied by hls Pee be 
124 W. DES „ would avoid 


3 \ Cr os the Statute 
i Limitations ; u., Id. Raym, 103. Com. 18. and Vent. 165. where notwithſtanding it is 
ada Fo _ Fees as are due by Provincial Conſtitutions they may ſue in the Spiritual Court. 
« 2. 5 : : 5 - 


If a Legatee takes a Bond from the Executor for Payment of the Le- Yelv. 38. 


8 and afterwards ſues him in the Spiritual Court for the Legacy, a od, | 


tion will be granted; for by the taking the Obligation the Nature Rep. 160. 
5 TY ; of 8. P. cont, 


1 
* 


a, - 
LY 
1 


— 
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85 | ef the Demand is changed; my it vices a Debt or Spore recoverable 
FT + Wheſe « in the Temporal Courts. f 


Perſo 

ſued i 9 Eccleſiaſtical Court for a Seat in the Chick , if he ll obtain a Prohibition, and ouſt 
the Ordinary of. Jutiſdiction, he muſt ſhew ſuch a legal itle as cannot be tried in the Eccleſiaſtical 
Court, which can only be by Preſcription, and Preſcription can in ſuch Caſe be no otherwiſe proved 
than by ſhewing Repairs; thetefore in a Declaration in Prohibition, the Plaintiff dy ought 
ts ſet ont a Cuſtom of repairing; but if he do not, if the Defendant does not demur, but goes to 
Trial, i- will be aided by the Verdict, for the Plaintiff Fg not to have a en unleſs he proves 
2 Cuſtom | to N Comyns 368. . 


— 


F. N. B. „„ Where they Determine on a Matter of Freehold. 
2 Rol. Abr. 

| Lit Rep. Matters of Freebold My the Ri bis of Inheritances, are only deter- 
164. minable in the Temporal Courts; ſo that if the Eccleſiaſtical Courts in- 


termeddle with thoſe, a Prohibition lies. : 10 ö 


Cl. 3 270 ain in a Feoffment of Tithes and Lands, where' there is no Livery, if 


Vent. 41. they do adjudge the Tithes to paſs, nobyikilandiog there is no Livery, a 
cited. Prohibition will lie. 
| So if a Man deviſes, that his Lands ſhall be ſold for the Payment of 
his Debts, and that the Overplus fhall be paid to ſuch and ſuch Perſons 
* Page2 57 * in certain Shares; the Legatees in this Caſe cannot ſue in the Eccle- 


Der ct, ſiaſtical Court; for the Proviſions intended them ariſe originally out 


206. of Lands, and their proper K in this Caſe is in a Court of 
Hob. 265. Equity. 


2 Rol. Abr. | T's ; 1 ; 
284-5, 2 Show. BO. pl. = Cre. Car. 16. | | 


But if a Rent be dia out of a 1 97 3 1 the Eccleſaſtical 
Sid. 279. Courts may hold Plea thereof; for the Term for Years being only 


3 5. a (a) Chattel is Teſtamentary, and ee the Rent deviſed 


| (a) 8 be ont. 

the Legacy 

was to ariſe as well out of a Term for Years. as out of Lands of Inhetitance, at the Executor ie · 
wed it; but being dead without Paywent, ſo that no Action of Account could be brought at 


Common Law againſt his Executor 5, it was held that the Eccleſiaſtical Court ſhould have Cogn» 


- ance thereof, Cro. Jac. 279. 


** 
, — 


_ — 2 —— * — ͤ 


85 Addion of Account is giren againſt Snecutons, by dat. 4. Ann. c. Is. ſ. 27. 


a Rol. 15. The Rights of Offices for Life in the Eccleſiaſtical or C ourts f Ad. 
285-6. miralty are determinable at Common Law; as in the Queſtion concers- 
Nay 91. ing the Validity of two Patents, by which the Office of a Regiſter to 

Latch, 2:8, a Biſhop was granted, it was held, that this ſhould not be tried in the 


G84. 35 320. Spiritual Court, though the Subject Matter be Spiritual; becauſe the 


Cre. Gade. Office itſelf being Matter as Freehold is ; for that Besen 1 Temporal 
2 Rol. Rep. Cognizance. : 7 

306. — * 5 * 
Ray m. 88. Ler. 1285. + ooh 2 15 Comb. zot. 


** 


Bro, Turife Treſpaſs on a Glebe being Freehold e cannot be determined 1 in the Ec 


" d:dfionpl.41. cleſiaſtical Court. 

14, Raym A Parſon libelled againſt. the Defendant | in the Spiritual Court of Verl 
Em. for having cut Elms in the Church ard; and a Probibition was granted 
Tape. | yon * chat ao grew on his Freehold. ' | 


3 Ja 


ESL... 


3. In: what Caſes a Prohibition lies when they determine on Criminal _ 
| et Offences. „„ 


It is clearly agreed, that the Spiritual Courts have no Juriſdiction as Reilw. 181, 
to Crimes and Capital Offences ; ſo as to puniſh Perſons guilty of Treaſon, Dyer gj. 
Felony, or other Offences, which are cognizable in the King's Temporal SON Jac. 
Courts; but it is held, that a Spiritual Perſor-may, eſpecially after a Con- x4... 1235 
riction for a Criminal Offence at Common Law, be proceeded againſt pro Hob. 288. 
ſalute animæ, and in order to a Deprivation ; and this Juriſdiction they are 2 Ld.Raym- 
indulged in from a Neceſſity of purging their Body of all ſcandalous Mem- 1807. 
bers; but they are not to inflict a collateral Puniſhment for ſuch Matters 
as are only indictable at Common Law); and if they take upon them to do 
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ſo, a Prohibition lies. | | ; | 
And therefore if a Clerk be convicted of Homicide or Manſlaughter, Hob. rar, 
and afterwards libelled Againſt, the Libel ought not to charge that he is 288. 
an Homicide, or that he is guilty of Manſlaughter, Ec. and if it doth, a Oro. Jae. 
Prohibition lies; but the regular Way is only to charge that he was con- J, Cafe 
vied of Homicide, tc. and fo the Sentence of Deprivation ought to be Comp. In- 
grounded on the Conviction in the Temporal Court, without any further cumb 53-4. 
Examination of the Matter, by which the Verdict there given is not to be > 
impeached, but affirmed; and though the Perſon convicted doth defve _ 
that he may be admitted to his Defence in the Spiritual Court, to proye 
his Innocency againſt the Verdict, yet this is not to be allowed him; 
- becauſe this would be to impeach in an improper Court a Sentence given 
%%% eo nes | | 
So where a Libel was exhibited in the Eccleſiaſtical Court againſt a , Mod. 164 
Woman Cauſa Fa&itationis Maritagii, and ſhe ſuggeſted, that the Perſon Boyle v. 
libelling was indicted at the Seſſions in the Old Bailey for marrying her, Boyle. 
he then having 2 Wife living, contra formam fatuti, and that he was 
thereupon convicted, and had Judgment to be burnt in the Hand; | | 
* ſo that being tried by a Jury, and a Court which had a Juriſdiction of *Page258 
the eo and the Marriage found, a Prohibition was prayed,” and 8 
ndl... | | 5 | 
If a Matter of Eccleſiaſtical Cognizance be made Felony or Treaſon by Jon. 320. 
AR of Parliament, the Spiritual Courts (unleſs there be a ſaving of their 
Juriſdiction in ſuch Statute) cannot take Cognizance thereof, nor of any 
Defamation' in relation thereto.” * _ 8 | PEA c 
A layman forges Orders, and obtains a Benefice, for which he is pro- Lev. 138. \ 
ſecuted in the Eccleſiaſtical Court in order to Deprivation z and be prays vid. 217. 
a Prohibition, becauſe Forgery is triable at Common Law); but the Pro- Keb. al. 


xr" i0 hibition was denied, for the Forgery is touch "708 EY 
5 Forgery is touching an Eccleſiaſtical Matter 

. - and he is ſuable there for it in order to his Deprivation only. . n+: 
word If the Spiritual Court proceeds againſt a Man for writing a Libel, a Comb. 71, 


Trohibition lies; for this is an Offence indictable at Common Law. p 

The Eccleſiaſtical Courts cannot puniſh or hold Plea pro reformatione F. N. B. 32. 
norum in Caſe of legal Ferjury or pro lefione fidei in a Temporal Matter; 2 Rol. Abi. 
is that the Party will pay a Debt, make a Feoffment, tc, S0 if a Jury 3%4- 
005 a falſe Verdict, they cannot be puniſhed for this in the Eccleſiaſtical 


To Ro for n their own 8 and in 3 in which they have N 8. 2 
anted, gn1zance, as Matrimony, Tithes, Teſtaments, Cc. they may puniſh, Keilw. 39. 
4 and no Prohibition lies. F „ pls: - 


. if a Preſentment be made by the Church-wardens of a Pariſh in the 2 Rol. Abr. 
Deen Court, that 5 S. a Pariſhioner, is a Railer and Sower of 286. 

iſcord among the Neighbours, a Prohibition lies ; for this belongs to > 2 : 

| | ; ORE . the.” x 
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the Leet, and not to this Court, unleſs it was in the Church, or ſuch 
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4. Where the Eccleſiaſtical Courts determine on Acts of Parliament. 
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4 Leon, 16. The Conſtruction of Acts of Parliament is of Temporal We ; 
1 00 ſo that if the Spiritual Courts expound them in a different Senſe than 
616. they ought to do, 3 Prohibition lies; as if upon the Statute 32 H. 8, 
2 Lex. 64. cab. 38. which only prohibits Marriages: within the Leuitical Degrees, 
the, Eccleſiaſtical Courts ſhoyld moleſt or call in Queſtion Marriages 
without thoſe Degrees, a Prohibition lies; becauſe they act contrary to 
that which is declared to be lawful by the Statutes. of the Realm; but 
where they are not bounded by any Law, their Juriſdiction ſtill can- 
pang and therefore within the Lewitical Degrees they are ſtill Judges of 

n ; 3 | ; : a 1255 - 
on. 259, o if it be made a Queſtion in the Eccleſiaſtical Court, Whether the 
#60. Words of the Statute 25 H. 8. c. 22. haye given ſufficient. Power to the 
Archbiſhop. to grant Marriage Licences, and they determine againſt the 
Power, a Prohibition lies; for by this. they determine againſt an A of 
Parliament, which is a 'Temporal Affair; but if they, allow, the Power, 
they may, determine as to the Form of the Licence, the Notice, and other 
Circumſtances requiſite, r. for in theſe they have a Juriſdiction, as ſuch 
Licences have been, and ſtill are, notwithſtanding this Statute, of Ec- 
_ cleliaffical Cognizance, 3 
2 Rol. Abr. If an Adminiſtration is granted to the next of Blood, and upon this 
03. an Appeal is ſued to the Delegates, and there they intend to revoke 
"ig . the ſaid: Sentence, and to grant it to another, who is not nearer of Blood 
11 | by our Law, but is by the Eccleſiaſtical Law ; 2 Prohibition lies; becauſe 
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: Pak being ordained by Statute ought to be interpreted according to our 


rvigezzo, * If there be a Conroverſy whether a. Perſon hath diſpoſed of the 
| Vent. 207, Guardianſhip of his Child purſuant to the Statute 12 Car. 2 cap. 24. or 


Lady Ch whether he hath revoked ſuch Diſpoſition; this cannot be determined in 
; ters Caſe, the Eccleſiaſtical Courts. ns / V 

3 Keb. 30. | Es 

2 Ld.Raym \, On a Motion for a Prohibition to the Eccleſiaſtical, Court, to ſtay a 
3350. Y Suit there againſt a Perſon for brawling in the Belfry. and ſtriking 2 
5  mouthy. Man there, the Statute of 5 C6 E. 6. cap. 4. was Faraday and it wWas 
_— CF. alledged, that all Statutes are conſtruable by the Common Law, and that 
4 | the Perſon ſtriking was Mayor of the Town, and that he came. there to 
| ſuppreſs a Riot; but (ab/ente Holt) the Prohibition was denied; becauſe 
$ this Offence was conuſable in the Eccleſiaſtical Court before this Statute 


_— ratione Loci ; and that the Statute, thqugh it provides a. Penalty, docs 

4 a not alter the Juriſdiction. Me Sf foto ans | 
1 Godb. 218. The Defendant was preſented in the Eccleſiaſtical Court for working 
bels upon Holidays, viz. carrying Hay on St. John Baptiſis Day in Church: 
| Cafe. Time; but a Prohibition was granted; becauſe this was out of the Sta- 
tute by the very Words of the Act 5 6 E. 6. cap. 3. it being a Work 
of Neceſſity; and this being an Holiday by Act of Parliament, it belongs 
10 the Judges of the Common Law to determine whether it was broken 
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5- In what Caſes they haye a . Jvriſdiction, and may determing | 
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The Eccleſiaſtical Courts have in ſome Inſtances a concyrrept Jurif: 22 49% 
dition with the Temporal Courts; as in laying violent Hands on a? why N 
i 7.4, 13 223 2 . od 2 7 61 ert. 
Clerk, (a) a Penſion by Preſcription, Cc. 80 that if a Clergymay be Ce Eid. 
beaten, an Action at Lay lies for the Battery; as alſo a Suit ig the Spi- 655 _ 
ritual Court for Irreverence, to his Character; but ſuch Proceedings in the 6 Mod. 156 
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> * 55 3 ; : 2 1. vide . | 1 
Eccleſiaſtical Court muſt be pro Salute Anime, and to puniſh the Sin, but TY 8 de a 
not to recover Damages. | 5 MY 7 ED Abbot of St | 4 

| x a . Aiban'sCaſe,, a 


£2 (4) Vent. 3, 120, 265. I. d. Raym. 578. 2 Salk. 550. Pl. 10. 6 Mod: 258. 
bur ifa Clerk be arreſted-by (5) Procels of Law, he cannot for this fue yro, pra, 


(5) K a Perſon be proceeded againſt for Defamatian in the Spiritual Court, for Firing Evidence in a 
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leqdged in the Spiritual Court, that the Plaintiff was adjudged the feputed Father of a Baſtard by 
ding to the Statute, whereupon he ſpoke theſe Words, and they of the 


er Spiritual Court accepted his Confeſſion, but would not allow his Juſtification, wherefore he prayed 
oh 2 Prohibition; which was granted him, Cro. Jac. 535. Mel v. Cock, > 1 
. do if a Clergyman be only aſſaulted, uo Remedy is to be had in the Cro. Elis. 
hi piritual Court, but in the Common Law Courts. - 753. 
oh o if one be ſued in the Eccleſiaſtical Courts for laying violent Hands F 2 
en a Clergyman; the Party being an Officer or Conſtable may (c) ſuggeſt, * Iuſt. 608, 
pod Kat the Phaintif made an Affray upon another, and that he to be. an Don the 
wſe arg Ps pr A ag kita Phodene | Ve Statute 5 & 
5 the Peace, laid Hands on him, and ſo have a Prohibition. 6 E. 6. c. 4. 
b 5 oy et WG? Sees $7 G againſt 
| brawling, c. in a Church or Church-Yard, it hath been held, that he who ſtrikes ee N 
the wy or excuſe himſelf by ſhewing that the other aſſaulted him. Cro. Jac. 367 $F—But in laying 
| or on a Clerk may juſtify. Moot. 915. Cro, Eliz. 655, Cowp. 33c, 422. Doug. 378. ry 
<8 Term Rep, $52, 2 Term Rep. 473, 3 Term Rep. 3. | 
dia | f | 3 3 
98 Tf this evnGtitent with the Nature of our Law, and the Principles of political Liberty, 
ay a as eſtabll un this Country? for in a Society where there are Laws, Liberty is the Right of doing 
ng 2 erery Thing which the Laws permit; and certainly Self-preſervation is the firſt Law of Nature, 
Was and conſequently of civil Socicty; for, according to Cicero, Ef enim here nom [cripta, ſed nata les: 
that gam non didicimug, accepimlis, legimus, verum ex natura ipſa arripuimus, hanſimus, expreſſumus ; ad quam | 
* von docti, ſed fucli; non inſlituti, ſed imbuti ſumus ; ut fi vita neftra in aliquas inſudias, i in vim, fi in tala 
e to out latronum, aut inimicor um incidifſet ; omnis honefla ratio -ſſet expediende falutis, Silent. cnim leges inter arma, 
cauſe nee ſe cxſpecturi jubent, cum ei qui exſpettare velit, ante i1juſta poena luenda fit, quam Juin repetenda. Et fi 
atute ferſapienter, & quodammodo tacite, dat i ſa {ex poteftatem defendi, N. | 
does "ITY : : | | l | | : Fen | | 
| Alſo it is ſaid, that though the Crime of laying violent Hands on a 7 Mod. v6. 
king Clergyman, be within the expreſs Words of the Statute of Circumſpede 
urch Matis, that yet the Party is not puniſhable in the Spiritual Court before 
e 8ta · be is found guilty in a Temporal Court; and that if he be proceeded 
Work againſt ſooner, a Prohibition hes. ve . 5 
long In Caſe of Criminal Converſation with a Man's Wife, an Aion Page 260 
; lies at Common Law, in which the Huſband recovers Damages, and Cro.Car, 89 
roken rel). is likewiſe puniſhable in the Eccleſiaſtical Court far Ord. Jace * 
wy: | F | | $38. „ 
; | ; . T0] ; | | Jon. 440. N 
= $0 in Caſe of a lewd Woman who hath a Baſtard chargeable on the 7 Mod. 80. 
ariſh, though by the Statute 7 Fac. 1. cap. 4. ſhe is to be ſent to the 1 
q © of Correction; yet ſhe may be proceeded. againſt for Incontinency 3 
. urt. , 928 : 85 ; | N 


in the Spiritual Co 
„„ The 
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85 
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Ihe Defendant libelled againſt Plaintiff in the Eccleſiaſtical Court, for 
A Salk. 552. having folicited the Chaſtity of his Wife, after the Plaintiff had been 
| 8 indicted for an Aſſault upon the ſame Woman, with an Intent to rayiſh 
gray Rigault; her, and convicted and fined upon it-; and after an Action of Aſſault and 
and 2 Ld. Battery againſt Him for the ſame Offence, which Action was depending 
Ra; m. 809. at the ſame Time that the Proſecution was in the Spiritual Court; and 
OR all this Matter appearing on the Pleadings, the Queſtion was, whe. 
that the ther a Prohibition ſhould go to ſtay the Proceedings in the Eccleſiaſtical 
Court was Court, or a Conſultatiqn ſhould be awarded; and it was held in this 
of this Opi- Caſe that a Probibition ſhould be granted; for that this being an Attempt 
1 #95 ahi and Solicitation to Incontinence, coupled with Force and Violence, it did 
of the De. by Reaſon of the Force, which is Temporal, become a Temporal Crime 
fendant's in too. | | a „ 


RE 


Counſd | 5 | N18 . 
they ordered that it ſhould be argued by Civilians ; but afterwards, an Apparent Fault being in the 
Pleadings, they refyied to hear the Civilians, and gave Judgment that the Prohibition ſhould ſtand. 


+ Rel Ab., 80 if 4 calls B. Whore and Thief, the Aion ſhall be ſued at Common 
293. Law); and B. cannot libel againſt A. in the Spiritual Court for the Word 
Led. Raym Where, and have an Action at Law for the Word Thief. 


Go if A. ſays of B. yd are 4 Barod, and thou kecpeſi a Batudy- bonſe; the keeping a Baudy- houſe being 
a Matter indictabſe at Common Law, makes the whole of Temporal Cognizance ; but calling 
Whore or Batod only are puniſhable in the Ecclefialtical Courts. 2 valk. 552. pl. 15. 2 Ld. Raym, 
80g. i vide 2 loſt. 488. where Lord Coke, Mere Spirituali ſunt que non habent mixturam temporalium. 


3 Lev. 17., But on a Motion for a Prohibition for ſaying of a Perſon that He preaches 
| e d nothing * Lies and Malice in the Pulpit, on Suggeſtion that theſe Words 
are actionable at Common Law, the Court refuſed to grant it; for that 
theſe Words concerning and relating to an Eccleſiaſtical Perſon and an 
5 Eccleſiaſtical Matter, it was fit to be tried there. | EE, 
2 Ld.Raym So where the Words were, Jou are known by the Name of Bawdy Nell, 
1101, Evans and do. live avith another Woman's Huſband z and an Action being brought 
v. Brown. at Law for theſe Words, grounded on a ſpecial Damage ſuſtained by the 
Dtefendant's ſpeaking them, and alſo a Suit in the Eccleſiaſtical Conrt, it 
| was moved for a Prohibition; for being actionable at Law by, Reaſon of 
> _ the ſpecial Damage, the 1275 ought not to be twice puniſhed for the ſame 
| - Offence ; but the Court refuſed to grant a Prohibition. | | 
Salk, 24 pl. If there be a mutual Contract of Marriage between a Man and a Wo- 
6. 120. man per verba de ſuturo, and either of them refuſes ; for this Breach of 
6 Mod. 265, Contract an Action lies at Common Law for the Temporal Loſs to the 
La. Raym. Party, although there might have been a Remedy in the Eccleſiaſtical 
386. - Courts for enforcing ſuch Contract. F 4 FE e 
See 2 Mod i i | 
" No Suit now in the Eccleſiaſtical Courts to compel Marriage by reaſon of apy Contract, Cc, 
26 G. 2. c. 23. . 13. til lara VV» 


If the Church - wardens take ay the Bells of a Church, they may be 

proceeded againſt in the Eccleſiaſtical . Courts for ſuch facrilegious 
+ Taking; and the rather, as (a) they are Church-wardens, although an 
: Action lies againſt them at Common Law by their Sacceflors ; and the 
Remedy in this Caſe is ſaid to be moſt proper in the Spiritual Court, 
*Page261 * becauſe at Common Law Damages only are recovered, but in the Eccle - 
Carth. 467. ſiaſtical Court they decree a Reſtitution of the Thing in Specie. 
| fy xg „„ (a) It is ſaid in 2 Salk. 547. pl. 2. that a Prohibition was granted to 
ay Suit in the Eccleſiaſtical Court for taking away two Bells out of the Steeple, for theſe Rea- 
WE ſons, that the Churchwarden is a Corporation, and the Property is in him, and he may bring Tio- 


_— 


ver at Common Law ; vide 2 Init. 492, Rol. Rep, 255. 
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; "obs Part of the Goods of the Father, in the Spiritual Court, according 
moved for, and inſiſted, that this was a I emporal Cauſe founded upon's 


appeared that it was a Matter conuſable at Common Law ; but it was holden . » 


aſtical Courts having Cognizance of the principal Thing they ſhall' have it 2 Inſt, 493» 


Hob. 188, 247. Latch. 217. Noy 12. Moor 413. Vent. 291, Sid. 1361, Show. 158. Carth. 


(% But if a Modus be there pleaded and admitted, no Prohibition ſhall go; cus if the @yeſtion be 


% 


"EET ITO 7 
J. S. ſued his Brother whom his Father made Executor, for his reaſon- 5 ow a0 : 


to the Cuſtom of the Province of York ; upon which a Prohibition was Trafford. 


Cuſtom, and that there was an original Form in the Regiſter, by which it 


by three Judges, in the Abſence of Hale, that in this Caſe both Court 9 8 N 
had a (a) concurrent Juriſdiction. e 


| | ; . in Mattersof _ 
Legacies the Courts of Equity and Eccleſiaſtical Courts have à concurrent Juriſdiction, videz Vern. 
4j. 2 Vent. 362. Preced. Chan. 546. 1 . 8 ä 


If a. Pariſh-Clerk be guilty of ſeveral ſcandalous Offences, and which 2 Ld. Reym 
are puniſhable at Common Law, yet he may be proceeded againſt in the en | 
Spiritual Court in order to a Deprivation, though his Office be for Life. 28. 189. f 

It is laid down as a Rule in a great Variety of Caſes, that the Eccleſt-., 5 


of Incidents and Aceeſſaries; but this hath been underſtood in this Manner, f 05 PR 
that if ſuch incident t Matter be merely Temporal, or if a Temporal, aj , 


Matter be pleaded in Bar to an Eccleſiaſtical Demand they maſt proceed Cro.Eliz,66 
in the Eccleſiaſtical Court, according to the Temporal Law, otherwiſe Hob. 12. 


5 5 ; .. Hetl. 87. 
they will be prohibited. > Long” | = 013: 2451]. a be; 
298. 8 d. 89, 161. Cro. Jac. 269. 1.d. Raym, 73. Cowp, 424. Doug. 378. 1 Term Rep, 
552. 2 Term Rep. 43. ide 252. n. Ia CESS: D868 e en | 


As if a Releaſe be-pleaded to a Demand of "Tahes,- * Paym 2 Bar a” 


of a Legacy, which can only be proved by one Witneſs, and for this Res- 1. Rol Rep. 


ſon is rejected by the Eccleſiaſtical Courts, becauſe their Law requires two Godb. 272, 
Witneſſes ; there a Prohibition will be granted. K | oo Eliz. 


142. 2 Salk, 547. pl. 1. Ld. Ray m. 220. 3 Mod. 233. Comb. 160. Holt 752, pl. 1. 
Fe a S Vide 152. n. | FS 


So although Tithes, Oblations, Mortuaries, and Penſions, are of Ec 2 Inſt. 653. 
cleſiaſtical Conuſance, yet if to a Demand of theſe a (5) Modus or Cuſtom Lateh 48. 
is pleaded, ſuch Cuſtom, like all others, muſt be determined in the Tem- 2 — 163. 
poral Courts; and (e) if the Eccleſiaſtical Courts take upon them to deter- N ol. 23 | 
mine it, a Prohibition will lie. „„ 5 8 419. . 

2 CO. 45.— > 


— 


Modus or no Modus, 2 Salk. 551. pl. 13. Per Holt Ch. J. If they agree in the Modus, and only 
vary in the Manner of Payment, no Cauſe for a Prohibition. Winch 33. (c) The Reaſon why | 
the Spiritual Court ought not to try Cuſtoms is, becauſe they have different Notions of Cuſtoms 
as to the Time which creates them, from thoſe that the Common Law hath ; for in ſome Caſes ths 
Uſage of ten Years, in ſome twenty, in ſome thirty Years, make a Cuſtom in the Spiritual Cou 


* 


uhercas by the Common Law it muſt be Time whereof, e. Noy 28. Ld. Raym. 436. 


- A llee Gore, 
ts $tra, 852. 


1 * 


1 Appellee prayed à Prohibition; but it was adjudged, that no Prohibition 
*Page262 lay, the principal Matter being of Eccleſiaſtical * Cognizance, Things | 
N dant thereon will be ſo too; and whether this Releaſe will bar 
both the Church - wardens is what they are to determine and not the Court 


N 


5 a | | 
Hard. 510: | A Libel was exhibited on a Cuſtom, that the Conſtable of the Town 
' Goddin v. ſhould collect the Rates aſſeſſed for repairing the Pariſh-Church ; which he 
. refuſed to do; and on a Motion for a Prohibition it was ſuggeſted, that 
it was not triable there, whether the Party was Conſtable and duly elect- 
ed or not; but the Court denied to grant one, becauſe this Matter is 
pleadable there, and Prohibitions ought not to go _ unleſs upon a Triaf + 
ot the Matter their Law and Proceedings croſs the Common Law, and 
in that Caſe a Prohibition lies only till Trial here, and after that a Conſul- 


: 


Mod. 69, tation ſhall be granted. 5 | 3 op 
8 116. But it hath been reſolved, that if a Feme Covert ſue another in the 
pl. 4 Spiritual Court for Incontinence with her Huſband, and recover Coſts, if 
Ld. Rayw. the Huſband releaſe them the Wife is barred ; for ſince the Huſband is 
FED liable to the Charges of the Suit expended by the Wife, he ſhall have the 

fen ian, Colts in Recompence j beſides, the Wife cannot have a Chattel Intereſt 


— 


v. Henwitſen, | 
See tz Mod excluſive ef her Huſband. | | 
. en | | | : 
1 But if the Huſband and Wife are divorced a Menſa & Thoro, and the 
' 74. per Cu. Wife has Alimony allowed her, and ſhe ſues. for Defamation, or other 
an. Injury, and recovers Coſts, the Huſband releaſes them, yet the Wife ſhall 
recover them; becauſe they come inſtead of that ſhe has expended out of 
her Alimony, which was a ſeparate Maintenance, and not in the Power of 


1 * 


— aa. 


) The Offence of paying Diſobedience to a 
ld of (eter | a hor re 


" | N THE Diſobeying a Prohibition is a Conte to the Superior Court 

y Ba T chat awards by and Puniſhable by W 0 which Iſſues againſt 

l. pl. 9. the Judge and (a) Party for proceeding after ſuch Prohibition, and for 
ke which they are ſubje& to Fine and Impriſonment, according to the Dif- 
(a) Thoogh oretion of the Superior Court. 1 we 

1 . was not directed to the Party. 19 H. 6. 54. And ſuch Attachment may be awarded 

= :gainſt a Peet af the Realm. 21 E. z. 3. pl. 7. N 9 


2 Jon: 4. An Attachment was granted, upon Affidavit that the Party proceeded 
I >: Wain- after a Prohibition delivered to him, in a Suit for a Seat in a Church 

n which the Plaintiff claimed by Preſcription ; + and upon his Appearance 

5 1 ide 252. n . >. 6 and 

« and Examination upon Interrogatories he confeſſed the Matter, was 
| : 
| 
{ 


fined five Marks. | „ 
Moor 5:9. And not only an Attachment lies for proceeding in the ſame Cauſe 
Leon. 111. pending a Prohibition, but alſo for inſtituting a new Suit for the ſame 
| Thing as if a Parſon hbels for Tithes, and a Prohibition is brought, and 

be libels for Tithes of another Year, the firſt not being determined, an 

7 Attachment ſhall be awarded. Feet 2 "To 


B An 7 ou & = G& 


10 


ME. 
\ 


; | . 8 5 | N 5 | | | | 1 3 

73 E043 8 

la an Attachment upon a Prohibition the Plaintiff ſhall recover Das Oro. Car- 
mages and Coſts againſt the Party for proceeding after the Writ of Pro- ry 128. 

hibition awarded T CC 
| | 3 Lev, 360: 


+ Vide ante 238. n. Alſo wide 6- Com. Dig. 459-64. 
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k& Releaſe is the giving of diſcharging of a Right of Action which a 
A Man hath or may claim againſt another, or that which is his; 
of it is the Conveyance of a Man's Intereſt or Right which he hath «7 
to a Thing to another who (2) hath Poſſeſſion thereof, or (5) ſome Eftate („) But it is 
therein, | | 5 * ; 
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contrary to 
| „ ES XS r the Nature 
ofa Releaſe to give Poſſeſſion. 4 Co. 25. Hutt. 65. — And therefore ane Tenant in Common 
cannot releaſe to his Companion, becaute they have diſtinct Frecholds. Co. Lit. 200. (5) A 
Releaſe cannot operate but upon an Eltate, Intereſt or Right. Rol. Rep. 197. | 


Releaſes are diſtinguithed into expreſs Releaſes, or 'Rleaſes in Deed Co. Lit. 
and thoſe ariſing by Operation of Law; and ate made of Lands and 264. 3. 
Jenements, Goods and Chattels, or of Actions, real, perſonal; and 
mixt. | | V f 

Theſe are to be adapted to the Nature of the Caſe, and the Purpoſes Hob. 263. 
for which the Releaſe is intended; ſo that if a Man be diſſeiſed of Lands, 4 Co. 63. 
or diſpoſleſſed of Goods, and releaſe all Actions, he may, notwithſtanding | 
enter into his Lands, or retake his Goods, the Right and Property being 
ſtill in him though he has diveſted himſelf of his Remedy. Poe N 

$0 where a Man has divers Means to come to his Night, he may re- 8 Co 152. 


- 


leaſe one, and yet take Advantage of the other; but if a Man has not C0. Lit. 286 
any Means to come to his Right but by way of Action, there by a-Releaſe 
of all Actions his Right by Judgment of Law is gone, becauſe by his own | 
Att he has barred himſelf of all Means to come at it. uy : 

Heretofore Releaſes ; were conſtrued with much. Nioety and great Strict · Dyer 56-7 a 
neſs, and being conſidered as the Deed or Grant of the Party, were ac- Plow. 28g. 
cording to the Rule of Law taken ſtrongeſt againſt-the-Releaſor: ; they now 15 : 38 
receive ſuch Interpretation as other, Grants and Agreements do, and are Show. 8 5 
favoured by the Judges as tending to Repoſe be Senn 

Hence it hath been eſtabliſhed as a general Rule in the Conſtruction of Mod. gg. 
Releaſes, that where there are general Words only in a [Releaſe they 1-4. Raym. 
ſhall be taken moſt ſtrongly againſt the Releaſor; but where there is a 33% 
particular Recitalin a Deed, and then general Words follow, the general 
Words ſhall be qualified by the ſpeeial Words. | „„ 


= 


For the better underſtandiog hereof we ſhall conſider, #1 To] 
(4) Releaſes that are expreſs and by Deed. 264. 


* 


3 


5 


7 


* E L E 4 8 *. 
And n 


I. Of the Words and ceremony requiſite in an eames 
. * Releaſe. 264. * 
2. How far a Covenant or Agreement may operate as 
a Defeaſance or Releaſe, 265. | 
3. How far a Diſpoſition by Wil ae aperate as a Re. 


„ 467. 


( Releaſe b Operation ot Law, how created, 
and the Eitett thereof. 267. 


eat (0) Releaſes of Lands and pereditaments, how 
they enure, 270. 


And herein, 1 td, 5 5 © Fs 
e Releaſes that e enure & Way of Mitte le Ra. f 
270. 5 al 


2. Releaſes by. way of Mitter le Drott. 271. 8 
3. Releaſes that enure by way of Extinguiſhment. 27; 
4. Releaſes that enure by way of Enlargement: And 
therein of the modern Manner of Conveyancing by 
L Leaſe and Releaſe. 274. 
5. What Eſtate or Intereſt paſſes by the Releaſe: And 
therein of the Words ys; to an r 


27. 


(D) cho in reſpett of their Kine and Intetel 
are capable of releaſing. 278. 3 
1 (3 „ e by Executors and Adminiſira- 
3 280 1 
(F) * the Þusband's Releaſe chall bind the 


(G) To whoſe Benefit a Geleaſe ſhall enure; and 
who ſhall be bound thereby, tho not a Party 
to the Releaſe. 281. 
| ( How far a . or Contingent Intereſt 
map be releaſed. 
(D How the operative Words in a Releaſe have 
been conſtrued. 285. | 


And therein of the Words, 


0; . Claims and Demands, what are releaſed thereby. 285 
2. By a Releaſe of all Actions and Suits. 288. 


125 K) Beleate, in what Caſes reſtrained to the pe. 


Il Purpoſe for whic Ms ven. 2809. 
cia P rpoſ hich . a) What 


E-3 


. 
5 
\ * 


ty 


(L ) Chat Right and Jntereft ſhall be ſaid to be 
releaſed : And therein of Miſrecitals and Ex- 
teptions in Releaſes, 291. 5 


— 


ä A) Releaſes that are erpreſs and by Deed; 
e And herein, 5 5 


1. Of the Words and Ceremony required in an expreſs Releaſe. 


LInlaon tells us, that the proper Words of a Releaſe are Remiſſſſe, Lit. Sect. 
relaxaſſe & quietum clamaſſe, which have all the ſame Signification. 445. 
Lord Coke adds, (a) Renuntiare, acquietare; and ſays, that there S 
are other Words which will amount to a Releaſe; as if the Leſſor grants _ aha 
to the Leſſee for Life, that he ſhall be diſcharged of the Rent: this is 
2 good Releaſe. _ mT : A ON 
So it hath been held, that a Pardon by Act of Parliament of all Debts *Page265 
and Judgments Amouats to a Releaſe of the Debt, the Word Pardon in- g;q 188. 
cluding a Releaſe. . 


. : ho „ Words ei 

Reddidit enure as a Releaſe. 2 696.—80 an Obligee's acknowledging himſelf on good 

Conſideration ſatisfied or diſcharged of all Bonds, Debts and Demands, is in Judgment of Law a 
good Releaſe. g Co. 52, Show. 331. | 


. 


| An expreſs Releaſe muſt regularly be in Writing and by Deed, accord- Co.Lit.264; 
ing to the common Rule Zodem modo quo oritur eodem modo diſſolvitur ; ſo b. 

that a Duty ariſing by Record muſt be diſcharged by Matter of as high a Rol. Rep. 43 
Nature; ſo of a Bond or other Deed. | | 2 Leon. 76, 


| | 213. 
2 Rol. Abr. 408. 2 Saund. 48. Moor 573. pl. 787. 


But a Promiſe by Words may before Breach be diſcharged or releaſed by Sid. 179. 
Words only. „ 


n , | - Or Tas 
483, 620. 1 Com. Dig. 151, I Term Rep. 133. 


As where in M ſumpſit the Plaintiff declared that the Defendant for va- Cro. Car, 
luable Conſideration aſſumed to go a certain Voyage in ſuch a Ship before 383. 
| 4iguf following, and alledged a Breach in the Non-performance ;' to Cane v. 

which the Defendant pleaded, that, before any Breach, the Plaintiff the _ 
fourth of April at ſuch a Place exoneravit eum of the ſaid Promiſe z and 26. a 
on Demurrer the Plea was held ſufficient, without ſhewing how he dif- 
charged him, or that ſuch Diſcharge was in Writing. 8 

But where in 94 2 for 51. upon Exchange of a Horſe to be paid Mod. 263. 
upon Requeſt, the Defendant pleaded that before the Action brought the 2 3 
Plaintiff did exonerate him of this Agreement; and this Plea was reſolved S. C. 
to be ill, for though a Parol Agreement may be diſcharged by Parol before c 
Cauſe of Action accrued, yet after that it cannot be diſcharged but by : 
Deed ; and here the Cauſe of Action did accrue at leaſt upon Requeſt, 
NE he ſhould have pleaded the Exoneration before the Re- 

velt / | G 

In Treſpaſs for riding the Plaintiff's Horſe, the Defendant pleaded that Sid. 293. 
lach a Day the Plaintiff exoneravit him of the Treſpaſs ; and this was held late v. 
ill Plea, in not ſhewing that the Diſcharge was in Writing. #f+ 


A Releaſe of a Right in Chattels cannot be without Deed, Leon. 283. 
| You, bay 25 | | 5 | | per Andaſen 


2. How Ch, ]. 


4 


oF 


FEE. %% 
8 2 . | | ; | EPS 1 | 15 . 8 
2. How far a Covenant or Agreement may operate as a Defeaſance = 


£4 Releaſe. 

- A Covenant perpetual, as that the Covenantor will not ſue without any 
* Wa Limitation of Time, is a (a/ Defeaſance or abſolute Releaſe; and this 
Rol. Abr. Conſtruction has been made to avoid Circuity of Action; for if in ſuch 
93 Caſe the Party ſhould contrary to his Covenant ſue, the other Party would 
 Badg. 118. recover preciſely the ſame Damages which he ſuſtained by the other's ſu- 
i Bull. 95, ing; but if the Covenant be, that he will not ſue till ſach a Time, this 
= oy 1 x3. does not amount to a Releaſe, nor is it pleadable in Bar as ſuch, but the 
3 Iv. 41. Party hath Remedy only on his Covenant. | 1 


2 Salk. 573. | | 1 
pl. 1. 575. pl. 4. 2 Ld. Raym. 786. Carth. 210. Ld. Raym. 419, 691. (a) A Defeaſance 
is only a conditional Releaſe, and may be executed as well after as at the Time of the original Con. 


tract. 2 Sand. 48. Cro. Eliz. 623, 


CroElizzz2 As in Debt upon an Obligation, the Defendant pleaded that the Plain. 
m_ 805 tiff by Indenture, c. did covenant that he would not ſue the Bond before 
AE hy 9 Michaelmas, intending thereby that this was a Suſpenſion of the Action, 
Fefferier. and conſequently a Releaſe ; but upon Demurrer the“ Court adjudged 
*Page266 that it only amounted to a Covenant, and that for Breach thereof an Ac- 
tion of Covenant would lie. . | 
Oarth. 63. So if the Obligee covenants and grants to and with the Obligor, that 
Salk. 573. during ninety-nine Years he will not put the Bond in Suit; this is only a 
3 Ow Covenant on which an Action will lie, but it cannot be pleaded in Bar of 
| 17 . the Bond. by | 
Show. 46. | | 1 0 
S.C. . If two are jointly and ſeverally bound in an Obligation, and the Obligee 
Ci0. Car. by Deed (b) covenants and agrees not to ſue ope of them; this is no ke. 


3 TH leaſe, and he may notwithſtanding ſue the other. 


2 Salk. 575. EL 
pl. 3. Ld. Raym. 688. Sce 12 Mod. 415, 448, 550, 551. (5) But if two are jointly and ſeveialy 


bound in a Bond, a Releaſe to the one diſcharges the other. Ld. Raym. 420. 


A. covenants with B. to pay him Zool. for the Uſe of the Wiſe ol 
ee e 7A. only for her Life; in Covenant brought on this, and Breach aſſigned 
Draper. that there was ſo much of the 300. Arrear, Defendant pleads that 
Ld, Raym. there was another Indenture between him and the Plaintiff ſince the 
691. S. C. Date or Delivery of the Deed of Covenant declared on, reciting the 


1 ſaid Covenant and Agreement for the Payment of the 3000. wherein it 
mitted to be was covenanted and agreed, that ſo long as A. and his Wife did cohabi, 


N . Law; the Payment of the 3oo/. ſhould ceaſe; and avers, that they did coha. 
ut he ſaid, „bit for the Time the ſaid Arrear became due, and pleads this in Bar of 


| ax e the firſt Agreement; and though in this Caſe there could not have bees 
deen Rent, any great Miſchief in conſtruing the Deed pleaded a Defeaſance or Re- 


— ee leaſe, there being no other Parties to the Deed ; yet as this was a N 
ave been of a : : Joel os 
ulation groſs, and the Covenant temporary and not perpetual, it was adj g 
that the ſe- ar 0 1 . ; 


cond Deed : „ 9 05 
wou!d have amounted to a Grant of the Rent for the ſaid Time; & vide Lev. 152. 


43Ail.pl.44 If the Collateral Anceſtor of the Diſſeiſee releaſe to the Diſſeiſor with 
Co. 1 Warranty, and the Diſſeiſor makes a Deed reciting the Releaſe 3 
690. cited. Warranty, and covenants though he be impleaded or ouſted et he u 
* not take Advantage of the Deed or Warranty, that is a feaſance 
and if the Diſſeiſor pleads the Releaſe with Warranty in Bar of . ſk 
: h 0 


_ 


bi ht by th Fi EL N A 88. \ 
brought by the Diſſeiſee, he ſhall be rebutt | | | 7 

: ifleiſe l | ed from the W: by hi Fs 
own Deed ; but in this Caſe if the Diſſeiſor had reed cal > oo 


Ir 
bring a N. arrantia Charte, 2 | e 
see _ YT I > 3 there it would only have 
ny the Warranty. d have remained a Remedy upon 
his A. having a Rent-charge iſſui | ED 1 5 KN 
ch Acres thereof, and A. Ss Fae 5 three Acres, B. purchaſed two N 
uld diſtrain in thoſe two Acres for the * granted to and with B. not to oy 5. 
ſu- leaſe; but Anderſon Nn but ker _ By Glanvil it was held a Re- 
his of the other Acre may plead it 170 on If it be a Releaſe, the Tenant * ; 
5 | If A be band 6 Bind 6 CY y the Rent was extinct. 
with C. a Stranger to the Bond, that if 4 mw B. covenants and grants Bro. Efran 
ance 11 _ be void ; this took not acne 2 Fs hing, the Obli- ger al Fait, . 
; If a Letter of Licence contai e pl. 2t. 

Con Creditor ſues within <oce cootiiny the following Wanda, an gn 2 8 . 
| is pleadable in Bar as a Releaſe, for Ne Word ay 4 e e 
in- | 2 Wers ö 210. 8 
3 an abſolute Hefen upon a Suit commenced. : : fen mana Show, 46, 

N 15 1 : 330, 350. 
hk NE 427. pl. 7, 8. Comb, 123. Carth. 63, 219. Holt. 619. pl. 1 48 
3 | 1. 2 Show, 446. 
oy | Obligee reciting the Pond | - 5 
u an fours ee tht 1 5 fave the Obligor harmleſs, it 2'Salk. 573 
that W becauſe it has an expreſs Relation to the BY 4 ph. conditional pl. 4. : 
ly a 2 ward that all Swits ſhall ceaſe hath th TT 3 5 
of the Submiſſion and Award may be the Effect of a Releaſe, and 2 Mod. | 
jar leaſe. 825 y be pleaded in Diſcharge as well as 5 Re- buche : 
2 N V, recen. 
blige 3. How far a Diſpoſiti | Vͤͤn 
- 1 5 | iſpoſition by Will may operate as a Releaſe. *Page2G7 
t ſeems agreed, that a Will | | f 4 - 
amount to a Releaſe, becauſe it is bers, 4 ſealed and delivered, cannot stil. 286 
eren Teſtator's Life; alſo by reaſon of the Ex atory and revokable during the Vent. 39 
Dipoſiton of « perſona Thing by Will. ad of Conlent requiſite to every 8 
2 crue to the Teſtator's Creditors y Will, and the Injury that might ac- 
\ ife . Releaſe. | , werea Will atlowed to operate * 
_ oo therefore where in Debt upon an 70 „ I 
my of a Teſtator, the Defendant pleaded th gation, by the Repreſenta- Sid. 421 
ce : vil in Writing releaſed to the Ag 0 that the Teſtator by his laſt Pidgeon v. 
ing the that no Advantage could be taken b en ay this was adjudged ill, and Harriſon, 
mw n But it hath been held in Equity "hs 15 _ | 
th a Releaſe; yet provided it were y, that though a Will cannot enure as Wi 
d Np a. that the Debs As eee 8 hs Intention of the Tef- 33. pl. = i 
; cordingly; and Lord Cow 8 as Hers ill would operate Elias d. O. 
ave been in abſolute Diſcharge . 8 FO e eee be ae d alc 5 
5 5 Re- cute ebt though the Teſtator had ſurvived the Vern, Sat. 
2 Sum ib in apother Caſo - | — | 
ſe it was held by IL. . | | 
adged 80 Fig, operate as a Legacy, and 3 = wry that a Releaſe by Will, Will, Rep. 
7 2 and if a Debt fo releaſed by Will be ets to pay the Leſtator's 33% Pl. 53. 
apa oy in his Life- time the ts png - received by the 5 us 
y Will intimates no more u y is extinct, and ſuch Re- ©" 
iſor with * Death erg eee eee e eee 
eaſe vil . deviſed to his Servant B. a 5 : 
t he wil wa and by his Will deen Ora of 5ol. and 20ʃ. fer Ann. for his 2 Verb. 11, 
fealanet? my Accounts, Reckonings and ne and diſcharges B. of all Fibv.G.lſm. 
1215 Aer e and Dew wha en 
unk of Teſtator's in which were Meda's, Jewels, 


9 2 2 


| | Se or EE jo 2 355 

esc. and it was made a Doubt, and directed to be tried at Law, whether 

| by theſe Words the Trunk, Fe. paſſed or not. 3 | 
2 Vent. 136. A. deviſes 100. to B. and by his Will releaſes to B. all Debts and 
e „ Demands, and afterwards H. lends B. 100. and the Queſtion was, Whe. 
ther the Will ſhould diſcharge the 100. lent without any new Publica. 
tion, in which the Court doubted, however decreed Payment of the 1000. 
Legacy, and left the Executor to recover the 100. lent, if he could, 

at Law. \ | 

2Vern. $22. If a Debt is mentioned to be deviſed to the Debtor without Words of 
hs 5 Releaſe or Diſcharge of the Debt, and the Debtor die before the Teſta. 

tor; this will be a lapſed Legacy, and the Debt will ſubſiſt. 


x wy 
* 


() Releaſe by Dperation of Law, how created, 
and the Elkeſt thereof. OO 


Co. Lit. 264. Eleaſes by Operation of Law are created ſometimes by Detd, or 
"Ba may be without; as if the Lord diſſeiſe the Tenant, and make a 
a Feoffment in Fee; or if the Diſſeiſee diſſeiſe the Diſſeiſor's Heir, and 
| make a Feoffment in Fee ; this is a Releaſe in Law of the Seignory in 
the firſt Caſe, and both of the Right and Action of the Diſſeiſee in the 

| ſecond. [ ; „ 
Co. Lit. 264, If a Diſſeiſee releaſe to his Diſſeiſor's Leſſee for Life, his Right is 
265. gone for ever; but if he diſſeiſe his Diſſeiſor's Heir, and make a Leaſe 
*Page268 * for Life, his Right is releaſed but during the Leſſee's Life, for a Re- 
leaſe in Law is more favourably taken according to the Party's Intent 


than an expreſs Releaſe in Deed. 
Co.Lit.264, | If the Obligor makes the Obligee his Executor, and he accepts of the 
Plow. 184-5 Executorſhip, this in Law.is a Releaſe of the Action, (a) but ſtill the 
Hutt. 128. Debt or Duty remains, for which the Executor may retain, but ſuch Re- 
(a) But if tainder can only be againſt Creditors who are in an equal Degree with h; 


nor Al, bimſelf. ! 
the Action be | | Mt | 
is not ſo much as ſuſpended, and the Executor may ſue the Heir of the Obligor where the Heir is to 
bound. Rot. Abr. 940. Salk. 304.— S0 if a Creditor is made Executor with others, he may {ue 81 
the otheis, eſpecially if he hath ot adminiſtered. Cro. Car, 272. Jon. 345. Off. of Exec. 3t ſu, 
| j St. | | | th 
'8 Co. 136. So if the Obligee makes the Obligor his Executor, who adminiſters 5 
pig of Ex. ſeveral Goods, but dies before Probate, this in Law, is a Releaſe; fo a me 
. 300, Adminiſtrator who js a Creditor may retain ſo much of the Inteſtate' De 
| Aſſeis as will fatisfy himſelf; but an Executor de /on tort who is a Cre. I: 
ditor cannot retain, becauſe this would be allowing him to take Advat- ſy 
tage of his own Wrong. 5 1 1 

Cro. Car. A. and B. are bound in an Obligation jointly and ſeverally to C. and 
72. after A. makes D. his Executor, and dies, and D. takes upon him the | 
Fon 9 85 Execution of the Will, and fully adminiſters all the Goods of A. and in 
934, - After the Obligee makes the ſame D. his Executor, and dies; and the 5 
| = Deorchefler Queſtion was, Whether this was a Releaſe or Extinguiſhment of the Ob: 
v. b. ligation as to B. and adjudged to be no Releaſe, becauſe he had it ® the 
e 1, another's Right. | | ; the 
5 %„ꝙ. Debt upon Bond by the Plaintiff as Executor of the Obligee ; the De 


J. d. Raym. fendant pleaded that the Obligee made the Defendant Executor during 


gs a the Minority of the Plaintiff, and that the Plaintiff became Penn 


* 
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er his Age of ſeventeen; the Plaintiff demurred; and pen Cur, This cannot 
be a Suſpenſion of the Action, becauſe the Defendant was only Executor 
nd in Truſt for the Plaintiff during his Minority. | 1 1 5 
Ne. If 4. and B. be jointly and ſeverally bound to C. and A. makes C. 2 Lev. 23. 
ea his Executor, or (as the Caſe was) makes D. his Executor, who makes Cet v. Cr 
ol. C his Executor; in this Caſe if C. has not received Satisfaction of the 
; Aﬀets of 4. he may ſue B. for being jointly and ſeverally bound, he may 
5 ſue which of them he pleaſes. : | ; . 
of If an Obligor adminiſters to the Obligee, and makes his Executor, Sid. 79. 
ſta· and dies, the Creditor of the Obligee may well bring an Action againſt 
him. 5 95 5 e ; | 
If the Obligee makes the Obligor his Executor, this is a Releaſe in g Co. 136. 
8 Law, in regard it is the proper Ad of the Obligee, who thereby makes Salk, 306. 
the Executor the only Perſon capable to receive and pay, Cc. ; 
ed, But if the Obligee dies Inteſtate, and Adminiſtration of the Goods of 3 
the Obligee is by the Ordinary granted to the Obligor, this does not (a) . 
extinguiſh the Debt, for he comes into the Adminiſtration by the Act of 2 Mod. 375. 
Law, whereas the other is the Act of the Party. ; (.) But it an 
, or N = | | | | Adminiſtra- 
ke a tor having no Aſſets pays a Debt of the Inteſtate to the Value of the Bond out of his own Money, 
and this will amount to a Releaſe. Salk. 306. | 
To If the Debtee makes the Debtor and another Co-Exzcutors, and one of Plow. 264. 
them makes his Executor, and dies, the ſurviving Co-Executor ſhall not Leon. 330. 
bt. is have an Action to recover the Debt againſt the Executor of the Debtor, 
Leaſe becauſe the Debt was once extinct; for it could not be brought but in the 
* Re- Names of both the Co-Executors, notwithſtanding one alone adminiſtered ; 


[ntent and it could not be brought in both their Names, becauſe the Debtor 
could not ſue himſelf. | 


of the If the Obligee makes the Obligor and others his Executors, and the *Page26g 
11 the Obligor refuſes, but the others adminiſter, and the Obligor dies firſt, yet Salk. 308. 
h Re- the Debt is releaſed, for the Obligor notwithſtanding the Refuſal might ber Holt, 
wh _ Ow in and adminiſtered, a' d the Probate by the Others was for his 
enent | 
It is faid by Ch. Juſt. Holt, that a Creditor making his Debtor Execu- Salk. zog, 
Heir i tor does not operate as a Legacy, or amount to a Bequeſt to him of the 3<6. 
may ſue dum due, but to a Payment and Releaſe ; the meaning whereof is, that 65 Ss 
c. 3% ſuch Executor having Aﬀets ſufficient to pay the Debts and Legacies of Off of gs. _ © 


4 the Teſtator, is diſcharged of the Debt due from himſelf, as he by Law zo. 
iniſten is intitled to all the Reſidue of the Teſtator's perſonal Eſtate after Pay- Yelv. 160. 
ſo i ment of Debts and Legacies; but it hath been adjudged, that in Caſe of a Chan. Ca, 


. g A g 2 3 
Deficiency of Aſſets either for the Payment of Debts or Legacies, ſuch ri Kr 
EY to be deemed Aﬀets, and the Executor accountable therewith as * v. 
om 5 , a ate. . | rorune 

uch of the T eſtator's perſonal Eſtate elite. coke 

— | 1 6 Tae . 
; | : | Eeulors, - 
If an Infant at the Age of ſeventeen make his Debtor Executor, this Co. Lit. 26 


in Law is a Releaſe ; for as the Law gives him Power to make an Exe- 
cutor, it gives his Executor the ſame Advantages with others. 1 
if a Feme Obligee marries the Obligor, or one of the Obligors; or if 8 Co. 136, 
there be two Feme Obligees, and one of them marries the Obligor ; Co. Lit. 204. 
thcſe are Releaſes in Law. | | Tk | 
But if a Woman, Executrix of the Obligee, takes the Debtor to Huſ- 
band, this is no Releaſe in Law, becauſe ſhe hath the Debt in another 8 
Right; and if this amounted to a Releaſe in Law, it would be a Devaſ* Cro. Ei 
teu, which is a Wrong the Law will not ſuffer. 1 | 


| | | 8 S. P. ad- 
— that it was ſuſpended but not extingyiſhed, for that after the Huſband's Death an Action 
lic againſt his Exccutor. Moor 236. pl. 368. Leon. 320. 8 


F * 
\ ; 8 
/ 1 


3 


# 


N 


„„ PR Oo: On ¶f !!!! Ts os „ 
2 Rol. Abr. Tf A. and B. are bound in an Obligation. jointly and ſeverally to C. 
335. and C. makes D. the Wife of A. his Executrix, and dies, and D. admi. 
"tad 5 . niſters, and after 4. the Huſband of D. makes D. his Executrix, and 
Frier v. Git- dies, leaving ſufficient Aſſets to pay the Debt, and after D. dies, aud B. 
 dridge. takes Adminiſtration of the Goods of C. the Obligee not adminiſtered, yet 
he can have no Action upon the Obligation againſt B. tKe other Obligor, 
becauſe that when the Obligor made the Executrix of the Obligee 
his Executrix, and left Aſſets, the Debt was preſently fatisfied by way 
of Retainer, and then by Conſequence no new Action could be had for 
the Debt. | 1 „„ 
Co. Lit. 264. By an Intermarriage all Contracts between the Huſband and Wife for 
| 5 ws 5 g 5 Debts due in preſenti or in futuro, or upon a Contingency which may be- 
yer 140. come due during the Coverture, are releaſed and extinct, becauſe the Huſ- 
| band and Wife make but one Perſon in Law; and it is holden by Juſt, 
Gould, that if there was an expreſs Agreement that they ſhould net be re- 
leaſed by the Intermarriage, it would be void, as inconſiſtent with the 
State of Matrimony. _ „ 9 | 
Hut it is the better Opinion, and founded on great Variety of Caſes, that 
Hob. 216, Promiſes, Covenants, and Agreements for the Performance of à Thing 
. which is not to happen during the Coverture, as Payment of Money after 
- Noy 26. the Huſband's Deceaſe, are not releaſed by the Marriage. 


Cro. Jac. 15 | : 
571. Palm. 99. Rol. Rep. 343.2 Rol. Abr. 407, Godb. 271. 2 Rol. Rep. 162. Lit. Rep, 32. 
Hetl. 122. 2 $11. 58. | Noel h : | 3 


Alſo it hath been adjudged by two Judges againſt Holt Ch. Juſt that 
where A. entered into a Bond to his intended Wife, conditioned to leave 


her at his Death 1000). if ſhe ſurvived him, that ſuch Bond: was not ; 
| releaſed by the Marriage, as nothing would be due during the Coverture, a 
*Page270 and as it would be contrary to the expreſs Agreement of“ the Parties. 0 

But the Ch. J. inſiſted ſtrenuouſly, that a Bond differed from a Promiſe 
Ld. Raym. or Covenant, being debitum in pra ſenti, though ſolvendum in futuro; and 8 
8 os that the Rule of Law could not be controuled by the Intention of the 1 
Comb. 242. Parties. | 1 ny d 
IAI. Ent. f a = 5 01 
214. Salk. 325. Holt. 309. pl. 12. Comyn 67. pl. 42. Freem. 512. pl. 687. 515. pl. 691. ; 
12 Mod. 288. Gage v. Aon, y 3 p 
2 : 5 5 VE : ef. | ; 4: 
2Vern. 290, Alſo where a Man entered into a Bond to his intended Wife, condi- 0 
e tioved to leave her 1000/. and the Huſband mortgaged his E ſtate and died, 8 
ced. * : , 
Chan. 237, not leaving perſona] Aſſets to diſcharge the Bond; and it was decreed in J 
Equity, that admitting the Bond void a+. Law, yet it ought to be made 60 

| good in Equity, and that ſhe ought to redeem and hold the land till the 
{Sce2Peere Was ſatisfied her Debt. f T2 Y 
Williams 5 . : | | N 
243. Cannel v. Bulle, where the Feme gave a Bond to her intended Huſband, that in cafe of thelt 15 
Marriage ſhe would convey ber- Lands to him in Fee ; they married, the Wife died without Hue, I 

an@Sthen the Huſband died: The Bond, though void in Law, yet was good Evidence of the Ayicc- 
ment in Equity; and the Heir of the Hulbantl ſhould compel a egit Pertormance agaiait dle 1 
- 7 . | 


Heir of the Wite. | 


. 1 / 
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0 Releaſes of Lands and Hereditaments how. | 


| And herein it is to be obſerved, that Jointenants can only regularly paſs C Title 


or elſe it cannot be known in whom ſuch Parts are which formerly had 
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they enure ; And herein, 
1. Of Releaſes that enure by way of Mitter e Eſtate. 


Eleaſes, ſays my Lord Cole, may enure four Manner of Ways: Co, Lit. 193. 
1. By way of Mitter le Eflate, 2. By way of Enlargement or b 273. b. 1 
Creation. of Eſtate; upon both which a Rent may be reſerved. 3. By | lh 
way of Mitter le droit. 4. By way of Extinguiſhment ; upon which two 11 
laſt no Rent can be reſerved. CREE a Pe) 
When two or more become ſeiſed of the ſame Eſtate by a joint Title, co. Lit. 253. 
2s by a Contract or Deſcent as Jointenants or Coparceners, and one of b. 
them releaſes to the other his or her Claim, Right and Pretenſions, ſuch 
Releaſe is ſaid to enure by way of Mitter le Eftate. | | 
For if there be two Jointenants, and one of them releaſes to the other, Co.Lit.273. 
the Releaſee is in by the original Conveyance ; and ſuch Releaſe is no bd. 
Alienation, nor doth it make (a) a Degree; (5) nor can this be any In- (a] But it 
jury to a Stranger's Precipe, for he may bring it againſt them all, and if 2 15 
any of them diſclaim, the Reſt muſt defend for the Whole, or loſe their ec e 
Intereſt. Oe” 7 EO. one releaſes 


. | RE | to another 
of them, ſuch Releaſs makes a Degree. Co. Lit. 273. b. Winch, 3z.— 80 does the Releaſe of 


one Coparcener to another. Co. Lit, 273. b. (6) Booth 33. 


f A 


their Eſtates by Releaſe ; and that by Reaſon of the Privity which muſt J,! 
veceſſarily be in Releaſes wbich enure by way of Mitter le Eſtate, a Fee- 
ſimple paſſes without the Word Heirs. VVV 8 

But if there be two Tenants in Common, they cannot releaſe to each ide Title 
other, but they muſt paſs their Eſtate by Feoffment, Qc. becauſe this 1 se 
Eſtate being eſtabliſhed by different Notorieties, each having paſſed by , con, 


; 3 


paſſed by a diſtin Livery. $955 „„ 
As to Coparceners, they having in reſpect of the deſcending Line Fi: Title 
diſtinct Eſtates, they may paſs the ſame by y Ty "Ig Oc. or may releaſe Coparcenere. 
:0 each other, and ſhall join in an Aſliſe, as each is ſeiſed per my & 
fer tout, + 3 1 5 ö | | 
If there are two Coparceners, and the one enters in the Name of 21 E. 3,27, 
both, and the other releaſes to him, this countervails Entry and Feoff- Bio. _ 
ment, and is good Cauſe of Voucher; but where one enters in his own wh by ont 
lame only, and claims to him alone, and the other releaſes to him, 403. 


oY only an Extinguiſhment of the Right, and no making of the *Paye271 
ate, : 


— 


If there be two Parceners of a Rent, and one of them marry the Ter- Co. Lit. 273, 
tenant, and the other releaſe to her, this ſhall enure by way of Mitter le b. 
"fat, and yet the Rent was ſuſpended at the Time of the Releaſe ; but Ray: 413. 
i! ſhe had releaſed to the Huſband, it would have enured by way of Ex- on. 
uunguiſhment. 3 - 1 & 

Ore Jointenant of a Reverſion depending on a Leaſe for Life may re- 2 Rol. Abr. 
leaſe to the other; but if the Rent be Arrear, the one cannot releaſe his 423- op 
Intereſt in the Arrearages to the other. A 1 9 
f 4. Feme Sole and B. are Jointenants for Life, and A. takes C. to, Rol. Abr. 
luband, and after H. and C. levy a Fine to B. by which they _"_ 2 


# ” %, 
LY 


2 Rol Rep. Land to B. Q guicquid habent, Ec and his Aſſigns, with Warranty, and 
398, 485. after B. dies, living A. yet the Leſſor may enter into the Whole, and there 


Euftace v. ſhall not be any Occupant of any Part, becauſe this Fine enures as a R.. 


Scawen. leaſe, not by Miter Ie Eflate; but by way of Extinguiſhment. _ 
Winch. 3, If one joint Copyholder releaſe to his Companion; this is good without 
Waſev. Surrender or Admittance, for the firſt Admittance was of them and every 
Preliy. of them, and the Ability to releaſe was from the firſt Conveyance and 
| Admittance. © N | Tl 
Winch. 3. If Land be given to two upon Condition that they ſhall not alien, and 
| one of them releaſes to the other, this is no Breach of their Condition. 
Vaugh. 45+ If two Jointenants in Fee let the Land for Life, reſerving a Rent to 
them and their Heirs ; if one releaſe to the other and his Heirs, this Re. 
leaſe is good, and he only, to whom it was made, ſhall have the Rent of 
Tenant for life, and a Writ of Waſte without Attornment to ſuch Re. 
leaſe, for the Privity which was once between the Tenant for Life and 
them in the Reverſion. . 1 | | 


2 Jon. 136. J. and B. Jointenants for their Lives, Remainder to the firſt Son of 4, 


Ray m. 413. in Tail, and ſo to the ſecond, Ec. Remainder to the right Heirs of B. be. 


5 4 fore any Iſſue had 4. releaſes to B. and his Heirs; and after hath Iſſue a 


Vent. 345. Son; and the Queſtion was, If by this Releaſe before the Birth of a Son 
S. C. but ſays the contingent Remainders were deſtroyed ; and though it was urged that 


it was ad- this uniting of the Eſtate for Life with the Remainder in Fee, being by 
| 0 e Conveyance and Act ſubſequent to the Limitation of the contingent ke- 
gent Re- mainders, and before they came in Being had deſtroyed them; yet it was 
mainders adjudged by three Judges againſt Dolben, that theſe contingent Remain- 
b 1 ders were not deſtroyed, for that to ſome Purpoſes the whole Fee vas 
rSee Te, executed in B. immediately upon the firſt Conveyance, and this Releaſe of 
on Contin- A. gave him no greater Eſtate nor in any other Degree than he had before, 
gent Re- for after ſuch Releaſe he is in of the whole Eſtate by the Leſſor, as he was 


mainders. before, and as he would have been had it come to him by Survivorlhip. 


"4 3d Edit. 


4595 Oc. 
| 2. Releaſes by way of Mitter le Droit how they enure. 
Co. Lit. 274, Releaſes are ſaid to enure by way of Mitter le Droit where a perſon is 


276½4é⅛ꝗ ddiſſeiſed, and he releaſes to the Diſſeiſee, his Heir or Feoffee, who being 
in Poſſeſſion are therefore capable of taking a Keleaſe of the Right. 


Lit. Sect. If there be two J iſſeiſors and the Diſſeiſee releaſe to one of them, be 


472 mall hold out his Companion, becauſe the Diſſeiſor comes in by no lau- 
7 ful or eſtabliſhed Act of Notoriety, which ought to be defeated before the 
Page272 Manner of poſſeſſing can be altered; and therefore though he“ poſſeſſed 
as a Jointenant before the Releaſe, yet after the Releaſe he ſhall ouſt his 
Companion, becauſe he was poſſeſſed of the Whole before by Wrong, and 
now being poſſeſſed by Right, it follows that the Poſſeſſion of the other 
Wrong - doer is no Poſſeſſion at all. 2 | 
Co. Lit. 276. But if a Diſſeiſor had infeoffed two, the Releaſe of the Diſſeiſee to one 
() hat the ſhould enure to both, (a) becauſe coming in by the legal Notoriety of a 
Feoffees are Feoffment, that muſt be defeated by an Act of equal Notoriety before the 
e Title can be altered, becauſe the Feoffment muſt ſtand good as an Act that 
we b gives Warning to all Perſons in whom the Freehold ſubſiſts, till by ſowe 
have a War- Act of equal Solemnity it appears that the Freehold is in another. 
ranty which 1 6 1 5 
is much favoured in Law, Co. Lit. 276. 


Co. Li + So where a Diſſeiſor makes a Leaſe for Lake; the Remainder in Fee, 
, and the Diſſeiſee releaſes to the Tenant tor Life, or to the 1 


# 


| % EF 4 8 © 
Man; this enures to them both, becauſe coming in by a known Convey- 
ance, it cannot be altered unleſs it were defeated by an Act of equal 
Notoriety. | Es 8 N 

If a Bigeiſor makes a Leaſe for Life, and the Diſſeiſee releaſes to Te- Co. Lit. 256. 
nant for Life, this ſhall not enure to him in Reverſion, becauſe the . 
Jeaſe cannot alter the Eſtate that paſſed by the Feoffment without ſome 
Act that deſtroys the Feoffment. 

So if there be two Diſſeiſors, and they make a Leaſe for Life, and the Co. Lit. 256. 

Diſſeiſee releaſes to Tenant for Life, this ſhall enure to them all. f | 

If there be Tenant for Life, the Remainder 'in Fee, and Tenant for Co.Lit.276. 
Life is diſſeiſed by two, and he releaſes to one of them, he ſhall not hold 
out his Companion; ſo if the Remainder Man had releaſed to one of the 
Diſſeiſors, he ſhould not hold out his Companion. 

But if Tenant for Life and he in Remainder join in a Releaſe to one Co. Lit. 256. 
Diſſeiſor, he ſhall hold out his Companion, becauſe when the Poſſeſhon is 
potoriouſly in them both, each of them are capable of a Releaſe, and when 
one has obtained a Releaſe, it makes his Poſſeſſion. rightful, and his hold- 
ing out his Companion makes it immediately notorious that the Eftate is in 
hun alone. „ | | 5 

So alſo if the Diſſeiſors make a Leaſe for Years, and the Diſſeiſee re- Co. Lit. 276. 
leaſes to one of them, this ſaall enure to them both, becauſe he cannot 
make it notorious that the Eſtate is in him alone, becauſe he cannot hold 

| out his Companion during the Continuance of the Leaſe for Years. „5 
So if two Jointenants are diſſeiſed by two, and one releaſes to one of Co. Lit. 276. 
them, he ſhall not hold out his Companion, becauſe he cannot hold him | 
out of the Whole, becauſe he has not the whole Right, and ſo there can 
5 e of Notoriety whereby the Eſtate may appear to be in one 
enor. | i 
If the King's Tenant for Life be diſſeiſed by two, and he releaſes to one Co. Lit. 293. 
of them, this enures to both, becauſe he can only be diſſeiſed of an Eſtate 
tor Life ſince the Reverſion in the King cannot be diveſted. Fo f Thaeis 


FE | | | : | pot anyſuch 
Poſition in fo. 297, either a. or b.—lIn 276. a. it is ſaid, if the King's Tenant for Life he diſleiſed by 
two, and he releaſeth to one of them, he ſhall hold out his, Companion, for the Difſeifor gained 
but the Eſtate for Life. : : 


If there be Tenant for Life, Remainder in Fee, and they are difſeiſed; Co. I it. 278. 
Tenant for Life cannot releaſe to him in Remainder, becauſe the naked 
Right cannot be transferred. | | | 

If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to Gt. 6. 
ſuch Diſſeiſor, and after the Heir recovers againſt ſuch Diſſeiſor, the 8 Cv. 15% 
Right of Propriety goes along with it, becauſe, when the Heir recovers, - _ 
he defeats the Poſſeſſion of the Diſſeiſor as if it had never been, ſo that 
the Diſſeiſor can never recover in any Action, for in the Writ of Right 
he muſt Jay the Poſſeſſion in himſelf or ſome of his Anceſtors; and this 
he cannot do in this Caſe, for here there never was any Poſſeſſion in 
lum but what was totally defeated and deſtroyed ; and he cannot recover - 
by the old Poſſeſſion of the Diſſeiſee, for that “ was turned into a *Page273 
naked Right, which could not be transferred but to a true and real 1 
| Polleſſion ; and here being no Poſſeſſion but ſuch as ſtands defeated, it is 
the (onveyance of a naked Right, which the Law will not allow, 

If the Heir of the Diſſeiſor be diſſeiſed, and the Diſſeiſee releaſes to the 
Diſſeiſor upon Condition, and the Condition be broken, this reveſts the 
naked Right in the Diſſeiſee, becauſe when the Condition is broken the 
Releaſe is as if it had never been, and therefore the Diſſeiſee may recover 
by virtue of bis ancient Seiſin. | 

0 TE If 


Co. Lit. 277. | 


1 


© RE do 1 ” 

CoLit.276. If two Men gain an Advowſon by Uſurpation, and the right Patron re- 

leaſes to one of them, he ſhall not hold out his Companion, but it ſhall 
enure to them, for their Clerk came in by Admiſfion and Inſtitution, 
which are judicial and notorious Acts. | 5 


| * | 
; | j 
- 1 3. Releaſes that enure by way of Extinguiſhment. 


Oo. Lit. 279. In ſome Caſes where the Releaſee cannot have the Thing releaſed by 
b. 20. way of Miner le Droit, &c. yet the Releaſe ſhall enure by way of Ex- 
| tinguiſhment againſt all Manner of Perſons ; as when the Lord releaſes 
his Seignory to his Tenant of the Land, or when the Grantee of a Rent- 
Charge or eee releaſes to the Tenant, and ſuch Releaſes abſolutely 

Lit. Sect. extinguiſh the Rent, c. although the Releaſee be only Tenant for Life, 
456. If a Leaſe be made to one for Life, reſerving Rent to the Leſſor and 
bis Heirs ; if the Leſſee be diſſeiſed, and after the Leffor releaſes to the 
Leflee and his Heirs all his Right in the Land, and after the Leſſee en- 
ters; in this Cafe the Rent is extinct, but the Right of the Reverſion 

J „ ; 

Lit. Sect. If there be Lord and Tenant, and the Tenant be diſſeiſed, and the 
454% Lord releaſes to the Diſſeiſee all the Right which he has to the Seignory 
Co Lir.268, Or in the Land, this Releaſe is good, and the Seignory extinct. 

Lit. Seca. But yet if the Tenant, notwithſtanding he is diſſeiſed, puts his Beaſts 
4354. on the Land, and the Lord takes them for Rent Arrear, the Diſſeiſee ſhall 

S See the compel 5 him to avow on him; and if the Lord avows upon the 
0 Diſſeiſor as his Tenant, and the Diſſeiſee ſhall reply and ſhew the ſpecial 
Lit. 268. b. Matter how he was Tenant and was diſſeiſed, this ſhall abate the Lord's 
+ For the Avowry . | 1 „„ | | 
Difſciſee is | 

Tenant to him in Right and in Law. 


C0. Lit. a68. But if the Tenant be difſeiſed, and the Lord accept Rent from the 
Difſeiſor, and then the Lord diſtrains his Beaſt for Rent in Arrear, he 
may compel the Lord to avow on him, and the Lord cannot traverſe the 
Diſſeiſor's Title, having once admitted it by Acceptance of the Rent from 

* | him. 1 h | 

O0. Lit. 68. And according to my Lord Cole, if after ſuch Acceptance the Diſſeiſee 

Z p 1 ſhould put in his Beaſts, aad the Lord ſhould diſtrain them, the 

7 9 Difſeiſee cannot compel the Lord to avow on him, becauſe it was kis 

own Laches to let the Diſſeiſor continue till Rent was due and ac- 

8 cepted. | | | 

Co. Lit. 268. 60 if the Diſſeiſor dies ſeiſed, the Heir of the Diſſeiſor comes in by Title, 

5 and then the Diſſeiſee cannot compel him to avow upon him, for he has 
loſt the Right of Poſſeſſion; and the Diſſeiſee cannot put his Beaſts on the 

Ground, and therefore cannot compel the Lord to avow on him, and there- 

fore the Lord muſt take the Heir who has ſuch Right of Poſſeſſion to be lis 

rightful Tenant; but becauſe the Diſſeiſee may enter and occupy the Land 

before the Deſcent-caſt, therefore the Lord may releaſe to him and di- 

charge the Contract, which is to his Benefit, and is ſtill ſo far ſubliſting 

that he may take Advantage of it. | 

*Page274 * So where Donee in Tail releaſes to the Diſſeiſor all his Right, jet 
Co.L1t-250. if; he in the Reverſion releaſes to him afterwards, it ſhall extinguiſh dhe 


| Rent. | ; 5 Sa | | 
Co.Lit.268. There is a Diverſity between a Seignory and a bare Right to Land, for 
4 Releaſe of a bare Right td Land to one who has but a. bare Right, l 

void ; but a Releaſe of a Seignory to him who has but a. Right, is good to 


extinguiſh the Seignory. Bu 


= 


*© 


RR: B- L B-A SE. 


But if there be Lord and Tenant, and the 'Tenant makes a Feoffment in co. Lit. 269. 
Fee, and afterwards the Lord releaſes to the Feoffor ; this extinguiſhes Lit. Sect. 
nothing, for by the Feoffment the Relationſhip between the Lord and Te- 457- 
nant is deſtroyed, and the Feoffor only of Neceſſity becomes Tenant in the \ 
Avowry till the Lord procures his Arrears. _ ; 1 . 
| If a Feme Meſne marries her "Tenant, and the Lord releaſes to the Co. Lit. 280. 
Feme, the Seignory is extinct; but if he releaſe to the Huſband, both the zl 
Seignory and Meſnalty is extinct. | | — 

If the Tenancy be given to the Lord and a Stranger, and the Heirs of Co.Lit.280. 
the Stranger, the Lord releaſes all his Right to his Companion; this not 8 
only paſſes his Eſtate in the Tenancy, but alſo extinguiſhes his Right in 
the Seignory. . | 

If Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and Co. Lit. 275. 
the Leſſee releaſes to the Diſſeiſor the Diſſeiſee may enter, for the Term 
for Years is extinct and determined; but were it in the Caſe of a Leſſee 
for Life, it would be otherwiſe, becauſe the Diſſeiſor has a Freehold 
whereupon the Releaſe of Tenant for Life may enure. 3 

Leſſee for Years deviſed the Term to his Wife for Life, the Remainder ſon. 389. 
of the Years to J. S. who by deed releaſed all his Right, Intereſt, Term Jobnſen v. 
for Years, Poſſeſſion, and Demand in the ſaid Land to him who had the 7 per. 
Rererſion in Fee; and by this it was held, that the Poſſeſſion was ex- 
tinguiſhed in the Reverſion, and that the Reverſioner may after the Death 
of the Wife well enter. | | | 

If the Lord releaſes his Right in one Acre, this extinguiſhes the whole 
Seignory. ; + 3 | 


— 


Moor 56.pl. 
16. per Cur. 
| Dalſ. 60, & 
So if a Man has a Rent- charge out of twenty Acres, and he releaſes e Fink 
all his Right in one Acre, this extinguithes all the Rent. | * 1 l 
But it hath been held, that if the Grantee of a Rent-charge re- Co. Lit. 148. 
ka Part of his Rent, ſuch Releaſe does not extinguiſh the whole 3 d 
„ 2 8 6 | W bs 
If the Lord releaſes to his Tenant all his Right to the Land and Seig- DS 157.b 
nory, Saluo ſibi dominio ſuo.; this does not extinguiſh the Tenure, but pl. ag. $0 
only the annual Services. — | 


4. Releaſes that enure by way of Enlargement: And therein of the 
modern Manner of Conveyancing by Leaſe and Releaſe. 


| Releaſes enure by way of Enlargement when the Poſſeſſion: and Inhe- Co. Lit. 293. 

Hance are ſeparated for a particular Time, and he who hath the Rever- Finch. 44. 
hon or Inheritance releaſeth to the "Tenant in Poſſeſſion all his Right or In- 8 124. 

tcreſt in the Land; ſuch Releaſe is ſaid to enlarge his Eſtate, and to be 377 

<qual to an Entry and Feoffment, and to amount to a Grant and Attorn- 

ment; and herein the Law requires Privity of Eſtate, that the Releaſor 

have a Right, and the Releaſee ſuch a Ca Poſſeſſion as will make him (a) Puſſet 

Capable 0 taking an Eſtate. | | ; on So 

| tervails, and is equal to Livery. Dyer 269. pl. 26, Matyiu, 


* And therefore if there be Leſſee for Life or Years in Poſſeſſion, the“ Pagez75 
«ſor may enlarge their Eſtates by Releaſe ; ſo if they aſſign or grant Co. LI. 273. 
der, the Eſtate or Intgreſt of Grantee or Aſſignee may be. enlarged by 2 Rol. Abr. 
the Releaſe of him in 3 | EO of 6 
4 do if there be a Leſſee for Life, Remainder in. Tail, the Remainder in 44 AI be; 
©; he in Remainder in Fee may enlarge the Eſtate of the Leſſee by bt vive * 
eleaſe notwithſtanding the meſne Remainder. 1 Brownl. 207. 
6 i But 


— 


Po cp A bn Wk 6 oo 

Co. Lit. 22. But if 4. makes a Leaſe for Life, and Leſſee for Life makes a Leafs 
| for Years, and 4. releaſes to the Leſſee for Years and his Heirs; this 
is void, becauſe there is not the Conſent of the Tenant for Life, who 

is immediate Tenant to the Reverſioner, and ought to attorn to his 


| Grants. 
Co. Lit. zo. Soif a Man leaſes for twenty Years, and the Leſſee aſſigns for ten 
8 Years, a Releaſe by the Reverſioner to the Aſſignee is void for want of 
Privity; but a Releaſe to the Leſſee is good, for he hath the Poſſeſſion 
notwithſtanding the Aſſignment; the Poſſeſſion of the Leſſee being 
always conſidered the Poſſeſſion of the Leſſor, and that he holds as his 
Bailiff. ; 1 | 5 
Co. Lit. 273. If a Man makes a Leaſe for Years, the Remainder for Life, and af. 
terwards releaſes to the Tenant for Years ; this is good, becauſe the Te. 
nant for Years holds of the Reverſioner, and pays him the Services, and 
ought to attorn to his Grants, and not he in the Remainder for Life; and 
therefore where Tenant for Years accepts a Releafe of the Reverſion, it 
muſt in Conſequence be good; and in this Cafe a Releaſe to him in the 
Remainder for Life would be good likewiſe, becauſe the Leſſee in the 
original Creation took the Eſtate for Years, ſubje& to ſuch Remainder 
| for Life, and therefore there needs no Conſent from the Leſſee for Years 
to enlarge the Eſtate. | | 
Co.Lit.273z, If Tenant by the Curteſy grants over his Eſtate, he is not afterwards 
2. capable of taking a Releaſe, for his Eſtate is created merely by Law, and 
| he remains Tenant to the Heir, an ſubje& to Waſte, and is compellable 
to attorn to the Grants of the Reverſioner; yet he is not capable of a he- 
leaſe, becauſe he has no notorious Poſſeſſion in pais, which may be en- 
| larged into a Fee. 5 | | | 
2 Rol. Abr. But the Grantee of Tenant in Dower, or by the Curteſy, is capable 
400-1, of taking a Releaſe, becauſe of the Privity and Notoriety of Pol- 
ſeſſion. „„ | Fe | | 
Co.Lit.27;z. If a Feme Covert be Tenant for Life, a Releaſe to the Huſband and 
„ his Heirs is good, for there is both Privity and an Eſtate in the Huſ- 
| Keilw. 129. band, whereupon the Releaſe may ſufficiently enure by way of Enlarge- 
pl. 9. ment, for by the Intermarriage he gains a Freehold in Right of his 


| Wife. 1 
co. Lit. 273. If an lofant makes a Leaſe for life, and the Leſſee aſſigns it over to 
* b. another with Warranty, the Infant at full Age brings a Dum fuit infra 


etatem againſt the Aſſignee, and he vouches the Aſſignor, who enters | 
into the Warranty, the Demandant cannot releaſe in Fee ſo as to enlarge 
the Eſtate, becauſe the Vouchee has no Poſſeſſion. LE 
Lit. Set. But he who aliens pending the Writ may, as long as that Writ is pend- 
490, ing, accept a Releaſe from the Demandant; ſo may a Vouchee after he hath 
Co.Lit.266. entered into the Warranty, for though they be not Tenants, yet the Lav 
rs b. g and the Parties have allowed them as "Tenants inter ſe for that Suit. 
Pg 0 If a Man makes a Leaſe for Life, the Remainder for Life, and the 
b. frſſt Leſſee dies, a Releaſe to him in the Remainder, and to his Heir, 
is good before he enters to enlarge his Eftate, becauſe he hath an Eſtate 
of a Freehold in Law in him, which may be enlarged by Releaſe before 
| . „ | | | 
*Pape276 But at Common Law, a Releaſe to a Leſſee for Years before Entry 
Co. Lit. 270. is void; yet it is ſaid by my Lord Cole, that if a Man makes a Leaſe for 
| Years, the Remainder for Years, the firſt Leſſee enters, a Releaſe to bim 
| in the Remainder for Years is good to enlarge his Eftate. | 
Co. Lit. 270. And if a Leaſe for Years be made to two, albeit the Leſſor before they 
* enter cannot releaſe to them to enlarge their Eſtate, yet one of them ma) 
before Entry releaſe to the other. | „ 


yards 
, and 
able 
a Re- 
e en · 


wable 
NT 


d and 

Huſ- 
large 
of his 


one, two, or three Avoidances are granted, the Patronage is not ſeparated 


Pririty between them. | 


ver, is void, for though there be a Poſſeſſion, yet there is no Privity, b. 


> ‚§ „ ‚ͤ· K 


If an (a) Advowſon be granted for Years, the Patronage for Years is in Jon. 19. 
the Grantee, and he may accept a Releaſe in Fee of the Patron; but if (% Ha Man 


leiſed of a 
- OY Rent in Fee 
nor can ſuch Grantee accept of a Keleaſe in Fee of the Patron in Fee who grants it for 


hath the Inheritance. | Life he may 
| enlarge it by Releaſe. 43 Aſſ. 8. 2 Rol. Abr. 40% 


It 4 a Member of a Corporation, diſſeiſe B. to his own Uſe, or if a 8 H. G. 1. 


Mayor and Commonalty diſſeiſe E: and B. in the firſt Caſe releaſes to N 


4 : Sat TED leaſes, pl. 63. | 
the Mayor and Commonalty, or in the ſecond to a particular Mem- rs 


ber of the Corporation; nothing paſſes by theſe Releaſes, for they are 403. 
diſtiat Perſons, and claim in different Rights, confequently there is no 
Rü, | | oF | ON | ; 
If a Man ſues FPxecution upon an C Elzgit of the Lands of his Debtor, 2 4 nf 
and the Debtor who hath the Inheritance confirms his Eſtate, he may 3 I3- 


; - þ * 1 2 R J. Abr. 
afterwards enlarge it by a Releaſe, for the Confirmation hath created a Hae 


| (5) So of x 
Tenant by Statute Merchant or Staple. Co. Lit. 270. .. 


% 


A Releaſe by a Leſſor to his Leſſee at Will, having entered by Force of 
ſuch Leaſe, is good in reſpe& of the Privity between them, and as it would og ne 0 
be a vain Thing for the Leſſor to make Livery and Seiſin to one already in 4% 
Poſſeſſion of the Land by his own Agreement. Dyer 269. b. 


21. L 1 
Owen 28. 29. S. P. and that ſuch Leſſee mal have Aid. 


Bet if Tenant at Will makes a Leaſe for Vears, and the Leſſee enters, Oro. Elis. 
he only is the Diſſeiſor, and a Releaſe or Confirmation to the Tenant at . 


Will afterwards is void, becauſe the Privity is determined. 3 


FRE ed I Will. 176. 
| | 3 Term Rep. 368. 


A Releaſe to a Tenant at Sufferance, as where Leſſee for Years holds Ci 


which is equally requiſite. Dyer 28. 
| pl. 19. Cro. Eliz. 268. 3 Leon. 152. Brownl. 207. Cro. Jac. 170. 

If one enter of his own Wrong and take the Profits, his Words, To Co. Lit. apt. 
hold it at the Owner's Will, cannot qualify the Wrong, for he is a Diſ- 
leiſor, and in ſuch Caſe the Owners Releaſe to him in good ; or if the 
Owner conſented, he is Tenant at Will, and in ſuch Caſe the Releaſe is 
likewiſe good. | 5 | \ 

The antient Manner of Conveyancing was by Feoffment, but the 
Manner of making Livery and Seiſin begetting many nice eee, 
grew troubleſome, which put Lawyers upon new Devices, and intro- 
duced the modern Manner of Conveyancing by Leaſe and Releaſe; ( By $i 
this Method is ſaid to have been firſt Ce) invented in King Charles the 5, , 
Firſt's Reign, and has its Validity from the Reaſons drawn from the Mor, 
dutute of Uſes 5 ; for, by the Bargain and Sale for a Year, the Bargainee 2 Mod. 262. 

by Force of the Statute is in Poſſeſſion without Entry, and when the *Page277 
Bargainor releaſes to him in Poſſeſſion, the Leaſe is merged, and the 9 27 H. 8. 
Tyainee hath the Inheritance; for as at Common Law if a Man grant- - MY 678 
ed a Leaſe, and the Leſſee entered, this divided the Eſtate, and leſt a pl. 3. 7 
everſion in him, and the Poſſeſſion in the Leſſee ; but fill by the Com- 2 Ld.Raym. 
won Law, the Leſſee (d) before Entry could not accept of a Releaſe, 708. 9 ** 
taying only an Intereſſe Termini; and now though the Leſſee does not 7 Lit 775 | 
ter, yet the Statute veſting the Eſtate or Uſe iv him for a Year, he is a 

4 g 9 ear, 288. 
deemed to be in the actual Poſſeſſion, and ſo capable of a Releaſe as much 5 Co. 33. 
0 a Leſſee in Poſſeſſion was at Common Law ; but yet this Leſſee cannot Plow: 433. 
e Treſpaſs till an actual entry. | 
| Leſſes 


% 


* 


h%ßö;;ů ! 
; Lutw. 570. Leſſee for Years cannot make a Leaſe for Years within the Statute of 
7 Mod. 73. Uſes, ſo as by this Means to give the Poſſeſſion, and make his Leſſee 
capable of a Releaſe of the Reverſion. „ 5 
Mod. 262. In Ejectment upon a ſpecial Verdict the only Queſtion was, whether z 
1 3 Leaſe for a Year upon no other Conſideration than reſerving a Pepper. 
a el vorn, if it be demanded, could operate as a Bargain and Sale, and 6 
Kev: make the Leſſee capable of a Releaſe ; and reſolved that it ſhould, the 
Reſervation making a ſufficient Conſideration to raiſe an Uſe in the ſame 
Manner as a Bargain and Sale does. i | EE 
Godb, 299, A Releaſe to Ceſtuy que Uſe is good; ſo to a Ceftuy que Trufl, who be. 


bs 9H ing in Poſſeſſion, may at leaſt be conſidered as Tenant at Will. 


5. What Eſtate or Intereſt paſſes by the Releaſe : And therein of the 
Words requiſite to an Enlargement. : 
; Lit.Set455 Releaſes, like other /Conveyances, regularly require Words of [n. 
Oo. Lit. 273. heritance ; ſo that if the Leſſor releaſe to his Leſſee for Years, without 
Jopk, 3 ſaying to him and his Heirs, ſuch Leſſee hath only an Eſtate for bis 
Jon. 328. Life. jo 
Cro. Car; 35 | | 
Co.Lit.27z, So if a Releaſe be made to Tenant by Statute Staple or Merchant or 
Elegit, by him in the Reverſion of all his Right in the Land; by this a 


b 
2 1 Freehold paſſes for the Life of the Keleaſee, it being the greateſt Eſtate | 


that can paſs without apt Words of Inheritance. | - 
Co. Lit. 275. If a Leſſor releaſe to his Leſſee pur auter vie, he gives him an Eſtate for 
b. his own Life. 8 Ede - 
Comp. In- A Chauntry Prieſt incorporate took a Leaſe to him and his Succeſſors for 


cumb. 373. 100 Years, and afterwards took a Releaſe from the Leffor to him and his- 


Succeſſors; and it was adjudged, that by the Releaſe he had but an Eſtate 
for Life, for he had the Leaſe at firſt in his natural Capacity, for that it 
could not go in Succeſſion ; and the Words hrs Succefſors could not gire 
him an Eſtate of Inheritance in the ſame Capacity he had the Leaſe, for 
f want of the Words his Heirs. es | 

Co. Lit. 9. But if the Lord releaſes all his Right to the Tenant, the Seignory is ex· 

Coke R. ou tinct without the Word Heirs; for this Inſtrument is to diſcharge the El- 

Hines. tate of the Tenant, and therefore has a neceſſary Relation to the Eſtate 
which the Lord at firſt created, and conſequently it refers to thoſe Words 
that in the Original of the Eſtate gave him a Fee-fimple. | 

Cb. Lit. 9. 80 in Releaſes that enure by way of Mitter le Eflate, the Word 

Heir is not requiſite; as where there are two Coparceners, and ove 


292. : 
of them releaſes to the other, this gives a Fee without the Word Har, 

becauſe it hath a neceſſary Relation to the Eſtate whereof the other was 

_  ſeiſed. HT : 

Co. Lit. 9. So if there be two Jointenants, and one releaſe to the other, tis 
200. paſſeth a Fee without the Word Heirs, becauſe it refers to the whole 


*Page275 * Fee, which they jointly took and are poſſeſſed of by Force of the firſt 

Conveyance ; but Tenants in Common have diſtinct Eſtates, and carr 

not enlarge the Eſtates of each other without proper Words of Inhe- 
ritance. | | : 

And. 45. If Lands be given to Baron and Feme, and a Stranger in Fee, and the 

(a) Seu, Stranger releaſes to the (a) Baron; this gives him the Fee without other 
had the Re- Words of Inheritance. ; 1 


leaie been : << 
made to the Wife. Dyer 265. a. pl. 34. 


A Re 


- 


One 


Re. 


% 4 CE . 

A Releaſe by one of a bare Right for a Day or an Hour is as good as if Co.Lit.274. 
it was made to the other and his Heirs; for the Diſſeiſee cannot releaſe | 
Part of his Eſtate in the Right, becauſe he has no Right to any Eftate 


but that whereof he was ſeiſed, therefore he muſt releaſe his Right to 
that, or none at all. Es 3 


— —_— * 
— ——— * 


(D) Who in reſpeit of their Right or Jnteret are 
capable of releaſing, 2 


4 


A Bare Authority cannot be releaſed; as where a Man by Will directs 
that his. Executors ſhall ſell his Lands; this being a Power only, Oe. Lit. 


k 3 65. b. 
and no Matter of Iutereſt in the Executor, he cannot (a) releaſe it to the 1 Rep. 
Heir. : 48 * ; - 1 97. 


(a) So if Cefuy que Uſe had deviſed that his Feoffees ſhould ſell the Land, and they had made a 
Feoffment over, yet might they have fold the Ule. Co. Lit. 265. b. : 


But though theſe Powers in Strangers cannot be releaſed, yet a Power Co Lit. 237. 
of Revocation in the Feoffor or Party from whom the Eſtate moved may ag 5 
be releaſed by Deed, or by levying a Fine, which is a Releaſe in Law, for 1. e 
it is in Nature of a Condition, whereby he may reſtore himſelf to his for- 
mer Eſtate whenever he pleaſes, and conſequently ſuch Power, like other 
Reſervations, may be releaſed. | 


After one hath found Surety of the Peace, all the King's Subjects have 21 E. 4. 40. 


an Intereſt in it, and neither the King nor Party againſt whom it is found . 8 Abr. 


can releaſe it. F | 
la Treſpaſs or Detinue by the Villein the Releaſe of the Lord is a good 18 H. 6. 23. 
Bar. | 2 Rol. Abr. 
: . Br . 402. * 
If a Commonalty be diſſeiſed, and after every one releaſes for himſelf it 19 H. 6. 64. 
is not good, becauſe it ought to be by their common Seal. d -, hog Abr. 
4 ; 


A Perſon who procures an Outlawry in Debt may releaſe the Party; Noy g. 
for the Releaſe is a Satisfaction to him; and the Outlawry in this Caſe Albany v. 
being pardoned by Act of Parliament, the Party is abſolutely diſ- Hay. 


charged. : 


If A. covenants with B. that C. ſhall pay to D. 80 yearly, and D. takes 3 Bulk. 29. 
J. . to Huſband, who releaſes the Payment to A. this Releaſe does not 3 . 
diſcharge him, for FJ. S. is a Stranger to the Covenant, and hath no Right 2 Rol. Abr. 
in him. ; 7” 402. Duick 

| 3 v. - 

If 4. has Judgment againſt B. for Debt or Damages, and after ex- 
tends the Land of B. for this Debt, and then aſſigns over the Land 
extended to C. for all his Eſtate therein, and after A. releaſes ro B. 
the Judgment ; this ſhall avoid the Extent, ſo that B. may have an 

Audita Querela againſt C. the Aſſignee; and therein ſhall (4) avoid the ®Page279 
Extent, becauſe . notwithſtanding the Aſſignment, continues privy to 2 Rol. Abr. 
the Judgment, and might after the Aſhgnment have eee Sa- 402. 
us/a&tion of the Judgment, and ſo defeat the Eſtate of the Aſſignee ; Jon. $55, 


und this Releaſe is all one as if he had acknowledged Satisfaction of the 580 es 
| «ment, | | | Flower v. 
| Elgar. (5) L. If there may not be Relief in Equity. ide Vern. 59. 


N ; 


- 


3 Bulſ. 31. 


4 Leon 336. 


% 


— f 8 


1: . — I 
| 21 E. z. 53. If one Jointenant of a Rent in Fee releaſes all his Right, yet this does 
3h 2 Rol. Abr. not paſs the Moiety of his Companion; {a} but in Perſonal Actions one 
4 68 Jointenant may releaſe the M hole, but if the Perſonalty be mixed with 
Ut) % the Realty, it is otherwiſe. | Poe. 15 

Fi A Releaſe by the Common Vouchee is no Bar, for he renders nothing, 
2-3- and can be at no Loſs. 1 e | | 
Ray. 93. o if the Plaintiff in Ejectment, who is a mere nominal Perſon and 
1 85 247. Truſtee for the Leſſor, releaſe the Action; or if an Action be brought in 
Comb. 8. his Name for the meſne Profits, and he releaſe it, this in either Caſe is no 
Salk. 260. Bar; but from the Power the Courts now exerciſe of regulating all Pro- 
.Þ'-I5. ceedings in theſe Actions, is ſuch a Contempt for which the Party may be 

3 committec. „ N 
2 Jon. 102. If a Leffor after Aſſignment of the Reverſion releaſe to the Leſſee al 
2 Lev. 206. Covenants and Demands, yet the Aſſignee may have an Action of Co- 
Harper v. venant for Rent due after the Aſſignment, for it runs with the Reverſion 
| — * al Car, at Common Law, before the Stat 32 H. 8. (cap. 34.) and paſſes by the 
503. I. P. Grant of the Reverſion, and therefore the Leſſor could not releaſe it after 


that a Cre- the Aſſignment. 
ditor after : 
an Aſſignment of his Debt cannot releaſe the Debtor. 2 Chan. Ca. 169. 


4 If by Preſcription the Inhabitants of antient Meſſuages in a certain Vill 
be ag * are intitled to have Common within the Vill by reaſon of their Commotan- 
Smith v. cy, ſuch Common cannot be releaſed, for though one Inhabitant ſhould 
Gatewoed, releaſe it, a ſucceeding one might claim it. - | 1 
2 Will. 259. | Ke, „ 
2 Term Rep. 106. t Vide Gatestard's Caſe, 6 Co. 60. where ſuch a Claim is pleadedas 1 
Cuſtom, and adjudged bad in Law, for the Reaſon in the Text, among other Reaions, 


21 E. 4. 45, If by the Cuſtom of a Manor the Tenants thereof are to chuſe among 
3 As tebtfecs one to collect the Lord's Rents for a Year, and ſo on ann 
Vi- 2. "ally; the Lord may diſcharge or releaſe a Tenant of this Burthen, but 
then the others ſhall not be further charged than before, for when it 
| 425 to his Courſe who. is diſcharged, the Lord himſe}f muſt col- 
ST oo gon lo TK | 5 | | 
March 73, If two Church-wardens ſue in the. Spiritual Court for a Levy towards 
Jenk. 30s the Reparation of their Church, and have Sentence to recover, and Coſts | 
. _ aſſeſſed, and after one of them releaſes, yet the other may proceed for the 
Velv. 173. Coſt, &c. for Church-wardens have nothing but to the Uſe of the Pariſh, 
* Brownl, and the Corporation conſiſts of both, and one only cannot releaſe or give 
215. away the Goods of the Church. „ 
A Servant who (3) diſtrains in Right of his Maſter, or one who is (c) 
4055 Bulſ. robbed of his Maſter's Money, cannot, on an Action brought on him on 
Roll. Rep, the Statute of Hue and Cry, releaſe to the Prejudice of his Maſter ; nor 
246. can the d, Ordinary releaſe an Adminiſtration Bond. 
(c} 4 Mod. . N 
305. Comb. 263. (4) Holt's Rep. 660. 


Oro. Eliz. But a Sheriff may releaſe an Obligation taken by him for the Appeal 
oc ance of a Perſon whom he arreſts. | | . 
mpey's CT 5 


Shciiff 124, 125, 


Her. ass. In Debt on a ſingle Bill made to A. to the Uſe of him and B. the De 
Offey „ fendant pleads a Releaſe made to him by B. on which the Plaintiff de- 
Lit. Rep, Murs; and without Difficulty it was adjudged for the Plaintiff; for 1 
149. L. P. is no Party to the Deed, and therefore can neither ſue nor releale t; 
but it is an equitable Truſt for him, and ſuable in Chancery if 4 
pot let him have Part of the Money ; and the Book of E. 4- cited to 
prove that he might releaſe ia ſuch a Caſe, was denied tg be — of 


1 


(E) Of Releaſes by 7 and Adminiſtra⸗ *Pagez80 
. | ors. e | E 


N Executor may, before Probate of the Will, releaſe a Debt due to 5 Co. 28. 
the Teſtator, for he derives his Authority from the Teſtator, and Off. Exec. 
not from the Act of the Ordinary; in like Manner may he pay Debts, and be 1 
take Releaſes, HG c. . ES Pons, . 
And it hath been held, that if an Executor releaſes all Actions, this 39 E. 3. 26. 
will extend as well to Actions which he hath in his own Right, as to thoſe 
which he hath as Executor; (a) but yet in ſome Caſes e 80 Words To 05 ide 


Teſtator, this ſhall bind both, for each hath an intire Authority, and In- £xc<«tors 


tereſt different from other Jointenants; and hence it is held, that, if one and Admini · 


Executor releaſes to his Companion, nothing paſſes thereby, becauſe Eh OY | 
was poſſeſſed of the Whole before. | : 

But if there be two Executors, and one of them refuſes to join in Ac- Pye" 319. _ 
tion, upon which he is ſevered, after ſuch Severance he cannot releaſe the 5 0 | 
Action. 1 420. : 

In the Caſe of Williams v. Fen, it was adjudged in B. R. that if there 
be two Adminiſtrators, and one of them releaſes a Bond due to the In- 5 
tettate, that this ſhall bind his Companion, and be a good Diſcharge to anz v. Hrn. 
the Obligor ; as the Statute 31 E. cap. 11. gives an Adminiſttator the — ln the 
ſame Power over Debts due to an Inteſtate as an Executor had, and as an Cate of Hud- 
Adminiſtrator by releaſing without Conſideration is equally liable to 2 . 

VLeugſlavit with an Executor. | 1 5 : „„ 

7 | b : . HMHardwicke 
was of a contrary Opinion, on the Difference the IL. aw makes between an Executor and an Admi- ol 
niſtiator, the former coming in not by the Act of the Ordinary, but by the Will of tae Teſtator, 1] 
conſequently his Authority and Intereſt in the Aſſets greater, Ge. 5 1 


An Infant Executor, pen an actual Payment, and full Satisfaction z Co. 27. 
made to him, may releaſe a Debt due to his L eſtator, but cannot without, dd ty, 
tor that this would be a Devaſtavit 1n him. | i. Mine 4 46. 

As if a Bond be forfeited, and the Infant Executor only receives the Cro. Car. 
principal Sum without the Penalty, and gives a general Releaſe of all the 40. 


Vebt; this Releaſe at Law is no Bar of the Penalty. 9 ne W 


2 Stra. 1028, Com. Dig 249, I Term Rep. 388, 


But now, ſince ſtat 4 Ann. c. 16. whereby the Penalty is ſaved on Payment of Principal and 
Intereſt, 9. if Principal and all Incerelt be raid to ſuch Infant Exccator, if his Relraſe will not 
cpeiate as iu the preceding Caſe ? ; | 


If an Executor releaſes a Debt due to the Teſtator, this ſhall charge Hob. 66. 
tim to the Value of the Debt, tho' perhaps he did not receive near ſo OO 
much as was due; but if he releaſes an Account this reſting in Uncer- 5 158. 

ty, he cannot be charged with more than he actually receives. OD 35 

t an Executor voluntarily releaſe a Debt, he ſhall not be relieved Vern. 435. 
faſt it in Equity, although a Creditor may. | | | | 

lt hath been held in Chancery, that if there are two Executors, and Salk. 318. 
dey join in a Receipt, and one only receives the Money, that as to Cre- Pl. 26. 

"ors, who are to have the utmoſt Benefit of the Law, each is liable for a Ds 

* Whole tho one Executor alone might releaſe, and the joining the MN ny 
er was unneceſſary ; but as to Legatees, and thoſe claiming Diſtri- / 
2% who have no Remedy but in Equity, the Receipt of one Execu- 

ol. IV. 6 „ 5 85 tor 


- 


— ge fora tedpyfe Sammat> aig PR 44 
"OM 


1 ; Sod ; „ 


8 %%% Ls 2 + 


the Wike, 
17 E. 3.66. P the Intermarriage the Huſband acquires fich an Intereſt in all 
2 Rol. Abr. Debts due to the Wife, that he may releaſe them, and ſuch Releaſe 


* 9% - ſhall bind the Wife. 
43 E. 3.18. Baron alone may releaſe Waſte done by Leſſee for Life before Corer- 


* 


Salk. 115. So all Rights accruing to the Wife Sac Carat may be releaſedby 


nas; 5 05 1 5 far the pusband's Releaſe Hat bind 


Lanes 65. The Huſband may releaſe the Wife 8 Right under ie Statute of Diſtr 


ro, Lliz. is left to her, the Huſband may releaſe 1 it. 
8. 
an 45. Powell on Contracts 102. 


pl. 4. with her Huſband, and obtains a Sentence againſt her and Coſts, the Hu 


1 Kol. Abr. gone, the Several is ſo likewiſe. 
410. 1 


| tor hall not charge the other, for the joining in the Receipt is only W 
ter of Form; the ſubſtantial Part is che actual receiving, and = only i is 
ERIE in Conſcience. 1 . . | 


2 8 
— — 
— — 


— 


2 Rol. Abr. bong upon a Leaſe made by the Feme. 


pl. 4 the aden, 
1.6. Raym. 


my 


butions. 


oor 665, If a Huſband and Wife are divorced a' Menſa & 7 1275 and a 1 25 


% 


Vern. 261. 80 where a Legacy was given to a Feme Covert who lived ſeparate 
from her Huſband, and the Executor paid it to the Feme, and took her 
| Receipt for it; yet on a Bill brought by the Huſband againſt the Executor 
he was decreed to pay it over again with Intereſt. 

Salk. 115. If a Feme Covert ſues a Woman in the Spiritual Court for Ad 

pr Ke band may releaſe thoſe Coſts, for the Marriage continues, and whaterc 

= accrues to the Wife during Coverture belongs ro the Huſband. 


74 
Rol. Rep. But if the Huſband and Wife be divorced a Menſa & Thoro, and the 5 
* 9 Wife has her alimony, and ſues for Defamation or other Injury, and p 
mph 1. there has Coſts, and the Huſband releaſes them, this ſhall not bar the x 
3 Bull. 264, Wife, for theſe Coſts come in lieu of what ſhe hath ſpent out of her 9 
Alimony, which is a ſeparate Maintenance, and not in the Power of het 
+ The Huſ. Huſband. T | i hi 
band may ; 
aſſign his Wife's Term, or Truf of a Term, wks from himelF, for her Benefit) or her Mott Ju 
gage in Fee, or hei Choſe in Action, or rele. | her Bond, without recciving any 'of the T 


Bates v. Pang. T. 1741. 2 Atkyns 207. 


— 


1 «ks 


* * * ** 


© To whoſe Benefit a Releaſe wall enure; 
and who thall be bound thereby though not! 
Party to the Releaſe, 


F two or more are jointly and ſeverally bound in a Bond, a Rell 


Co. L. it. 282. 1 one diſcharges che others; and in ſuch Caſe the joint Remedy b 


Moor 8 56. 


Hob, 19. 2 Sid. 41. 2 Salk. 574. 


er- 


\ Ly 


„ %%% BL. 77 
So if there are two. Conuſees of a Statute, and one of them releaſes to 2 Rol. Abr. 


the Conuſor ; this ſhall extinguiſh the Statute as to the other alſo. 411. 


So if two Executors ſell the Goods of the I eſtator for a certain Sum of 17 E. 3. 66. 
Money, and take an Obligation for the Money, the Releaſe of one of them * W 
ſhall har both 5 ' e 
So where there are two Executors, and one only has the Poſſeſſion of the Bro. Relaaſe 
Goods which are taken away by a Stranger; though he only in whoſe 26. 
poſſeſſion the Goods were may bring an Action, yet the Releaſe of his 
Companion ſhall bar him. | | | 13 | 

* Alſo if two are bound in an Obligation, and the Obligee releaſes to *Page28z 


* 


one of them, Proviſo that the other Hall not take Advantage of it; this Lit. Rep. 


Proviſo is void. 178 


But if 4. be bound to B. and C. ſolvend. the Moiety to B. and the Moor 64. 


other to C. this is a ſeveral Obligation, and the Releaſe of one ſhall not 


prejudice the other. | 
do where ſeveral enter into ſeveral Covenants in the ſame Deed, a Re- Cro. Eliz. 
leaſe to one of the Covenantors will not diſcharge the others. 408, 470. 


| : 2 Salk. 574. 
Ball. N. Pp. 268. 5 Com. Dig. 232. Cowp. 600. 


So if two are bound to the King, and he releaſes to one of them; this 5 ot Gu 
will not diſchargè the other. | | 7 Fark: ” 

If A. and B. are named Obligors jointly and ſeverally, and A. only ſeals Cra. Eliz. 
the Bond, and then the Obligee releaſes to f. and after B. ſeals the Deed ; 161. 
this Releaſe ſhall enure to the Benefit of B. though it was not his deed at 
the Time of the Releaſe, for the Releaſe does not defeat the Deed, but is 
only a Bar by Plea, and both were bound for one and the ſame Debt, 
which is ſatisfied by the Releaſe. | 

If divers commit a Treſpaſs, though this be joint or ſeveral at the Co. Lit. 23a. 
Election of him to whom the Wrong is done, yet if he releaſes to one of Hob. 66. 
them, all are diſcharged, becauſe his own Deed ſhall be taken moſt te bh 
ſtrongly againſt himſelf z alſo ſuch Releaſe is a Satisfaction in Law, which e 
is equal to a Satisfaction in Fact; but he who would take Advantage of Cro. Jac. 
ſuch Releaſe muſt have the ſame to produce. | | 444. 

If Treſpaſs be brought againſt three, and Judgment is given againſt one, Hob. 50. 
and the Plaintiff enters a Noli proſequi againſt the other two, if the Noli Parker v. 
19 75 had been before Judgment, it had diſcharged the whole Action. ference. 
do if Judgment had been againſt all three, and the Plaintiff had entered 
a Nolt proſequi againſt the two, for Nonſuit or Releaſe, or other Diſ- 
charge of one, diſcharges the reſt. e | 

Ia Trover againſt two, one pleaded not guilty, and a Verdict againſt , Mod. 379. 
him ; the other pleaded a Releaſe, and Verdict for him: On Motion for X. v. 
Judgment againſt him who was found guilty it was denied, becauſe the /# i. 
Trover being joint, a Releaſe of all AQions diſcharged both. 

In Replevin by A. againſt B. B. makes Conuſance in Right of C. for 2 Roll Abr. 
Damage. feaſant to the Freehold of C. which is adjudged againſt A. and 413. Sibtry 
vdgment that B. ſhall have Return irreplegiable with Coſts and Da- ee 
mages; in a Scire facias brought by B. to have Execution of the Coſts 3 1 
ges, if A. pleads the Releaſe of C. in whoſe Right Conuſance aid, that if 
vas made of all Demands, this is no Bar, in as much as C. was not Party C. had been 
to the Suit, nor liable to any Coſts or Damages, had the Matter been 1 ty tothe 
«judged againſt B. and therefore V. intitled to the Coſts and Damages, . Zan un, 


it would 
%hich C. could not releaſe. | ; heve Nene 


| | h kr | þ | otherwiſe. 
Al. and B. took an Obligation from S. for the Payment to them of vent. * 
a dum of Money, and ey done by them as Truſtees, and for ſe- Lev. 172 
Jung the Payment of Legacies to younger Children; A. brought an 2 Keb. 536. 
0, on this Bond, to which J. F. pleaded a Releaſe from B. but upon 80 "Ow 
e appeared that the Releaſe ”_ of all Adions which B. bad on bis 

8 . 


"LT 8 
Z Nod. 529.0 own Account; aud in Truth B. 4 not know of the wing the Bond, nor 
8. C. cited. was he privy to the Suit; and though it was objected that the Releaſe of 
one Obligee diſcharged the Bond, and that it muſt be on his own Ac. 
Count, yet it was adjudged that the Releaſe did not bar, for that the 
Words, on his own Account, muſt have been put in for ſome Purpoſe, 
And could not in this Caſe be for any other, but to diftivguiſh Demands 
Which B. bad i in his own Right om thoſe he had in Right of or in Tra 
for others. 
\, ®*Pagez83 Where divers are to recover in the Perſonalty the Releaſe of one in a 
6 Co. £5. a. Bar to all, but it is not ſo in Point of Diſcharge. 


Ruddock's 
Caſe, THE. 1770 648. 1 463. Palm. 319. Owen 22. Hutton 40. | 


3 ; Med. 135. As if chere are two Plaintiffs, 5 are . by an erroneous Judgment, 
| and they afterwards bring a Writ of Error, the Releaſe of one ſhall bar the 
other, becauſe they are both Actors in a perſonal 1 hing to charge another, 
wach it hall be * 2 ht in him to join with another who might 
5 N. Ir all releaſe all. 8 | 
Parties ; 
aozinſt whom Judgment i is given . not recularly to join in Error? Vide 3 Mod. 134, Gund, 7. 
2 Mod, Ca. 305, 1 Rol. Abr. 747.1. 35. Though one be dead if it does not appear. Stra. 233, 
And ſee Stra. 606. THE 1 1403. 10 Temp. Hardw, 135. Wilſ. 83, 


3 Mo. 109. But if an Aden be brought againſt four, and 1 ga them, 
on Which they bring a Writ of Error, and the Defendant in Error pleads 
the Releaſe of one of them; this is no Bar, for it being brought to diſ- 
charge themſelves of a Judgment, the Releaſe of one cannot bar the 
other, becauſe they have not a joint Intereſt but a e; Burthen, and bf 
Law are compelled to Join in a Writ of Error. | 


- 


a = * I 
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_ = ED of * 


an ow far a Poſlibility or ontingen Inter 
oa may be reealed. | 


ths PT T is a general Rule in our Books that 2 mere Poſlbilit cannot * be re- 
Cro. Elia. hoſed, and the Reaſon hereof is, that a Releaſe ſuppoſeth a 1 55 
59% Being, and it was thought to countenance Maintenance to Fami 
| in Action, Poſſibilities and Contingent Intereſts. 

Hence it is held, that an Heir at Law cannot releaſe to his Father" 
Lit. Set: Difſeifor in the Life-time of the F ather, for the Heirſhip of the Heir is 
Co . 65 Contingent I hing, for he may die in the Life - time of the F or the 
Father may alien the Lands. 


T Co. Sh 
Bridgm. 76. S. P. tho' the Words re quoviſmods i in futuro W potero are edel in ihe Releaſe. 
—— But if the Heir releaſes with 1 it bars him when the 895 deſcends, z Leon, to. 


Hob. 130. 


And. 133. So ift the PEP of a Statute ede to the Comar all bis Right othe 
Co.Lit.265. Lund, yet he may afterwards ſue e i for _ N42 no * 


ro. 
w __ 5 30 19 82855 a 205 


2 Rol. Abr. 
„ 
2 Nod. 281. 80 if a Creditor leaks to his Debtor all che Right: - Title ahichle 
2 Lev. 215. hath to his Lands, and aſterwards gets Judgment againſt him, he may 

| - PPP 


Mt af. I od ed ee, Eng 


veſted in A. F 


in Action, and a mere Poſſibility, inaſmuch as an Eſtate for 


s I l 5 
E : X 


"OE 


f 


' the Time of ine Releaſe, and the Land is not bound but in reſpeR to tn 


So if the Plaintiff releafes all Demands to the Bail in the King's Bench, $ Co. 70, 7x 
and afterwards Judgment be given againſt the Principal, Execution may be IT. 
ſued againſt the Bail, for that at the '! ime of the Releaſe there was only 2 > 409. 


Poſibility of the Bail becoming chargeable. . „ 
| i 


| | $79» 
Cowp. 728. 1 Term Rep. 388. Moor 469. . Hutt. 17. && vide the Caſe of Harriſin v. Huxley, _ 
Moor 852. Sed. gu, if the Releaſe was on Conſideratic n, and intended to · diſchaige them as 
Bail, if the Court, on Motion, would not ſtay Proceedings againſt them ?] ET | 


| $0 if A, recovers in Treſpaſs againſt B. in B. R. and B. brings a Writ 2 Rol. Abr. 
of Error, pending which A. releaſes to B. all Executions, and after the 704: 


Judgment is affirmed and new Damages given to A for the Delay upon on Jac, 


| the Statute of 3 H. 7. [cap.. 10. and wide 19 H. 7. cap. 20. ] this Releaſe Nol.Rep.rt 


ſhall not bar 4. to have Execution of thoſe Damages, beeaule he had not Child . 
any Right to have Execution, nor to any Duty at the Time the Releaſe Prrant. 
was made, „ | VVV 1 
* A Leaſe to the Huſband and Wife for Life, the Remainder to the . 
Survivor of them for twenty-one Vears; the Huſband grants it over, and pep 3. 


though he ſurvived, yet the Grant was held void becauſe it was contin- 10 Co. 5 t. 


Hutt. 17. 
Raym. 146. 


If the next Pan 3 Chairch be granted to A. and B. and living Cro. Eliz, 


the Incumbent, J. releaſes all his Eſtate, Title and Intereſt to B. this 173, 600. 


Releaſe is void, it being of a Choſe in Action; ſecus had the Releaſe been es 5 
made after the Avoidance, at which Time the Intereſt would have been 3Leon. x56. 
Ts e | and Dyer 


244. 
| 10 Co. 48. 
8 n N . ES 5 Like Point. 
From the Reaſons herein it was held, that if at Common Law a Wo. 
man before Marriage had accepted of a Jointure in Bar and Satisfaction of Co. t. 


Dower, that this would not have bound her, becauſe at the 'Vime ſhe had s 


| | | Caſe.— If a 

x C | ry | Huſband 
makes a Leaſe for Life and dies, the Wife may releaſe her Right of Dower to him in Reverſion, 
though ſhe has no preſent Cauie of Aclion againſt him, Co. Lit. 265. 


A City Orphan cannot at Law releaſe her Orphanage Part to her Fa- Will * 
ther; for ſhe hath no Right in her during the Life-time of her Father ; $7; w | 
but it hath been held in Equity, that ſuch Releaſe being for a valuable preced. 
Conſideration, as upon the Marriage of a Daughter, and a Portion given Chan. 545. 
ber by the Father, ſuch Releaſe may operate as an Agreement to waye 
the Orphanage, and hath accordingly been ſo decreed in Equity. 

If there be a Deviſe of a Term for Years to A. for Life, Remainder to 10 Co. 47. 
B. B. may releaſe his Right to A. and ſuch Releaſe ſhall extinguiſh his £a=p#> 
Intereſt, though it was otje&ted that B. had only a Poſlibility at the Time ON 
of the Releaſe malle. | | 3 N 
But it was held in the above-mentioned Caſe of Lampet, and hath in 30 Co. 47. 
like Manner been held in other Caſes, that H. could not aſſign over his 4 Co. 66, 
Intereſt to a Stranger in the Life-tiwe of A. the ſame being only a Choſe 3. 188. _ 

ere Life js is 
duppoſition of Law a larger Eſtate than for any Number of Ne. 

But later Reſolutions, eſpecially thoſe which have been i Courts of 2Vern. 563 

uty, lave made a great Alteration in this Daftrine. 7 RH 
As in the Caſe of Cole v. Moore, where one poſſeſſed of a Term de- Moor 806 
nſed it to A. for Life, Remainder to B. and made A. Executor; B "= 55 
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FCE EST IE 
viſed this Remainder to'C. and died in the Life-time of A. and in order 
to defeat C. of his Intereſt. 4. aſſigned his Term to a third Perſon ; And 
it was decreed by Lord (Chancellor Imre, that A. the Executor and De. 

viſee, for Life, was a Truſtee for 8. and ſhould not be at Liberty to deſtroy 

this Remainder, but that the Executor ſhould preferve the Leaſe, ſo as it 

might go according to the Will with the Performance whereof the Executor 

was intruſted. —_ - 8 e 

Chan. Ca. 4. So in the Caſe of Go ing v. Bickerflaf, where the Truſt of a Term was 
. deviſed to A. for Life, Remainder to B. it was agreed by all that B. might 
aſſign over this I ruſt, which ſhews that a Truſt of a Term in Remainder 

9 may be transferred over by Deec. | | 

Will. Rep. One poſſeſſed of a Term for Years deviſed it to A. for Life, Remainder 

572. pl. 157. to B. B. in the Life-rime of A. deviſed his Remainder to J. S. who de- 

in. viſed it over; and the Queſtion was, Whether J. (the Deviſee for Life) 

. being dead, the Deviſee of J. S. ſhould have the Term, or whether it 

= ſhould go to the Adminiſtrator De bonis non; and it was decreed for the 
Deviſee of J. S. and the Adminiſtrator De bonis non of B. was directed 
‚III , SST EST TS | 

 ®Pagez85 And in the Caſe of Theobald v. Duffay in the Houſe of Lords March 
128729-30, it was inter alia) determined, that a Poſſibility of a Term is 
aſſignable for a good Conſideration. EY 
5 co. 70. It is laid down in Hoe's Cafe, that a Duty uncertain at firſt, which upon 

2 Mod. 281. a Condition precedent is to be made certain afterwards, is but a Poſlbility, . 

Wich cannot be releaſed. | £69 „ 

Yelv. 215, As a Womine pene waiting on a Rent which cannot be releaſed till the 

|  Brownl.116 Rent is behind, as the Non-payment of the Rent makes the Nomine pene 
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Bridges v. "ol 
"x, nd a Duty 


Yely. 192. 80 if a Man Covenants to pay 1o/. on the Birth of a Child, the Core- 
| Neale v. nantor cannot be releaſed of the 10/. it reſting merely in Contingency 
| Shield: whether ſuch Child will ever he born or not. h 
| yelr. 215, So if an Award be, that upon the Plaintiff's delivering the Defendant 
| buy a certain Day a Load of Hay, the Defendant ſhall pay him 100. 
FP i In this Caſe the 10l. cannot be releaſed before the Day, for it reſts merely 
E- » In. Poſſibility and Contingency whether the Money ſhall ever be 
= for it becomes a Duty on the Delivery of the Hay only, and not 
2 Salk, 57 . In Debt apo a Bond againſt the Defendant as Adminiſtrator, &c. the 
Bk Defendant pleaded a Releaſe, whereby the Plaintiff, reciting there were 
. 780. . ſeveral Controverſies between the Defendant and him about a Legacy and 
bam v. Tas the Right of Adminiſtration, releaſes to the Defendant all his Right, 
lie. Title, Intkreſt, and Demand of, in, and ꝛ0 the Perſonal Eſtate of the 
Inteſtate ; and on Demurter this was held to be no Plea; and a Diſſe- 
_ renee was taken by Ch Juſt. Holt between a Releaſe of all Demands to 
the Perſon of the Obligor or Adminiſtrator, and a Releaſe of all De- 
mands to the Perſonal Eſtate of the Obligor or Adminiſtrator, that the laſt 
will not diſcharge the Bond as the other may, becauſe the Bond does not 
give any Right or Demand upon the Perſonal Eftate, gc. until Judgment 

and Execution ſued. — | * 5 


2 Rol. Abr. If A. promiſes B. in Conſideration that he will ſell to his Son certain 
407-5. Briſ- Merchandize at ſuch a Price, that if his Son does not pay it at the Feaſt 
whe Kier. of St. Michael ne xt enſuing, he himſelf will pay it; and before Michat- 
1 mat B. releaſes all Actions and Demands to him who. made the Promiſe; 

tis ſhall not relcafſ: the Aſump/it, for till Michaelmas it cannot be known 
whether his Son wil % pard it or not, and till Default of Hes" 


„ 


1 


0 
Wh 
A 


7 N : \ 


3 
** 


— 
— 


2 T 


AS 


_ away Rights of Entry, Seiſures, Oc. 
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bim, the other is not bound to pay it, an 
till Micbuclnac, which cannot be releaſed. $ 


Promile 


| ould not be in Writing, aceording to the ſtat. 25 Car: 2. C. 3.? See 6 Mod. 250. _ Salk, Wy. 
W, 


2 Ld. Raym. 1087. 2 Wilf. 94. 3 Burr. 1888, 1889, 1890. where it is laid down as ſettled 


that where a Debt of a third Perſon is (till aging, and Remedy may be had againſt him thereon, 
2 Promiſe made to pay, Qc. is clearly within the Statute: Such being the Caſe, the Promiſe men- 
tioned in the Text ſhould certainly have been in Writing; but note, the Caſe in the Text was prior 


to the above-mentioned Statute, *_ 


- * 1 4 - alt. 7 


= * TE 


— 


(1) How the operative Cords in a Releaſe have / 
been confirued: And therein of the Words, 


% 


LL Claims and Demands, what are releaſed thereby. "ws 


] Itleon ſays, that a Releaſe of all Demands is the beſt Releaſe to 1,4, Sed. 


him to whom it is made; and Lord Coke ſays, that the Word 508. 


Demand is the largeſt Word in Law except Cluim; and that a Releaſe of Co. Lit. 291, 


Demands diſcharges all Sorts of Actions, Rights, and Titles, Con- 
ditions before or after Breach, Executions, * Rents of all 
Kinds, Covenants, Annuities, Contracts, Recogniſances, Statutes, Com- 
mons, c. 


But notwithſtandiog the large Import of the Word Demands, yet *Pagez86 


there are ſeveral Inſtances (which vide infra) where the Generality of the _ 
Words hath been reſtrained to the particular Occaſion for which the RR. 
leaſe was made. 5 + uy” 

By a Releaſe of all Demands, all Actions Real, Perſonal, and Mixed, Lit. ect. 
and all Actions of Appeal, are extinQ. ; 88. at 


| Deman n 4% Inherita | ; 

So a Releaſe of all Demands extends to 4 70 Inheritances, and takes Co. Lx. 297. 
174, But if 

| | t the King re- 

22 all Demands, yet as to him the Inheritance ſhall not be included, Bro. Prerogative. pl. 62. 

gem. 124. . Fl | | 5 


By a Releaſe of all Demands made to the Tenant of the Land, a Com- CodLit.agn.. 


mon of Paſture ſhall be extinct. On. - 
A Releaſe of all Demands will bar a Demand of a Relief, becauſe the Oro. jae. 150 
Relief is by Reaſon of the Seigniory to which it belongs. 82 803. 
: | 1 5 ON , Doug. 407. 


oY Term Rep 310, 
| IN 


If A. being poſſeſſed of Goods loſes them, and they come to the 2 Rol. Abr, 
Hands of B. who being in Poſſeſſion, A. by Deed releaſes to B. all 2% Jordan 


Actions and Demands [Perſonal which at any Time before Habuit vel ha- TOO | 


ea againſt B. for any Cauſe, Matter, or Thing whatſoever ; this 
mall Bar A. of the Property of the Goods, ſo that B. has the abſolute Right 
in him by this Releaſe. 125 EPTLS 


By a Releaſe of all Demands, all Manner of Executions are gone, for Lit.SeQgo8 - 


Recoy : 1 . 'F 2 8 5 . 6 2 Rol. Abr. 
*. eror cannot ſue 1 ak | e . or Elegit, without jour, 

By a Releaſe of all Demands to the Conuſor of a Statute Merchant Co. Lit. agr. 
before the Day of Payment, the Canuſee ſhall be barred of his Action, Bridgm,124 
becauſe that the Duty is always in Demand; yet if he releaſes all his 3 
Right in the Land, 33% ws ; „ 

So a Bond conditioned to pay Mor ey at a Day to come, is a Debt and Cro, Jac, 


Duty preſently, and may be diſcharg d by a Releaſe of all Actions and 300. 


s before the Day of Payment. . 
g = ET Bat 


d ſo. it is à mere Contingency 18 ter 
. es: $ 9». If this 


* 
— 


ian v. Sie. 
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| Yer. an. ur in an Adtion of Debt for Non-performance of an Awad mats 


1555 Jac. for the Payment of Money at a Day to come; there is no preſent 
5 Debt nor any Duty before the Day of Payment is come, and therefore 


it cannot be diſcharged before the Day, by a Releaſe of all Actions and 


4 4." De WD hs E e 
1 Co 5. in So if a Man deviſes a Legacy of 2c l. to J. S. at the Age of twenty. 
Lamper's three, tho' the Legatee, after he attains the Age of twenty-one, and be- 
Cale, fore the Day of Payment, may releaſe it, yet by the Word Demands it is 

not releaſed, but there muſt be ſpecial Words for the Purpoſe. 


Haste v. A Releaſe of all Demands does not diſcharge a Covenant not (5) broken 
| Field 5 the Time; as where a Leſſor, on Payment of . 60/. to him by the 
| eſſee due on a Judgment, releaſed, to him all Demands ; and it was 

2 Rel. Abr. Adjudged that this did not releaſe a Covenant for Repairs not then broken ; 

97 but it was held, that a Releaſe of all Covenants would have releaſed the 

Noy 123. Covenant. „ | e 4 
(4, For the ? BD | ah > 

Difference when broken or not, vide Dyer 217, Lit. Rep. 86. Moor 34, 3 Leon. 6g. 10 Co 51, 

5 Cc. 71. Hees Caſe. Co. Lit. 292, 8 Co. 153. And. 8, 64. | : | 


Wits, I Lefſee' for Life grants over his Eſtate by Indenture reſerving Rent 
Bie. during the Continuance of the Eftate, and afterwards releaſes to the Af. 
2 Rol. Abr. ſignee all Demands ; this ſhall diſcharge the Rent, for he had the Free. 
ds Jac Hold of the Rent in him at the Time. eee 
486. Bridtm. 123. 2 Rol. Rep. 20. Poph. 1 36. Stra. 405. 2 Wilſ, 376. Coup. 802, 


2 Rol. Abr. 80 if Leſſee for Years grants over by Indenture all his Eſtate, re- 
1572 e ſerving a Rent during the Term, and after releaſes to the Aſſignee all 
„ e Demands; this ſhall releaſe the Rent, for though he cannot have an Ac- 
3 tion to demand all the Eſtate, yet this is an Eftate in him of the Rent, 
'  ®Pagez87 and aſſignable over; and in an Action of Debt for any Arrearages after 
| | he ſhall claim it as a Duty accrued from the ſaid Eſtate; and it ſhall not 
be faid that the Duty . upon the taking of the Proſits, but 
this had its Commencement and Creation by the Reſervation and Contract, 
which was before.  _ gd | 
Collins v. If there be Leſſee for Years rendering Rent, and the Leſſor grants 
191 over the Reverſion, and the Leſſee attorns, and after Leſſee aſſigus over 
£8, his Eſtate, and after the Aſſignee of the Reverſion releaſes all Demands 
Moor 544. to the firſt Leſſee, yet this ſhall not releaſe the Rent, for that there is 
2 Eliz. reither Frivity of Fſtate or Contract between them after the Aſſignment; 
2 but if the Releaſe had been made to the Aſſignee, it had extinguiſhed the 
| dug. 407. Rent | | ; f ; 
20 Aff pl 3. If he, who has a Rent-Charge in Fee, releaſes to the Tenant of the 
20 All.pl.s ge | . 
2 Rol. Abi. Land all Demands from the Beginning of the World till the Making of 


408- the Decd of Releaſe; this ſhall diſcharge all the Rent, as well that to 


come as what is paſt. 5 ji | 
Lit. Sect. It is ſaid by Liztleton and Lord Cole, that by a Releaſe of all Demands 
$10, a Rent-Service ſhall be releaſed ; but this it is ſaid is to be intend- 
Co. Lit. 291. 64 oF f Rent -Service in groſs as a Seigniory; and therefore in tbe 
0 OI | 8615 | | l 


Lev, 99, Hen v. Hanſon, where in Covenant brought on a Covenant in'a Leaſe 
100 


ftr Years to pay the Rent reſerved, the Defendant pleaded a Re- 
Sid. 141. Jeaſe by the Plaintiff of all Demands at a Day before the Rent in Quel- 
» 7 499: tion became due; the Plaintiff replied, that the Releaſe was in Perform. 
v. Hanſon, ance of an Award of all Matters in Controverſy between the Plaintiff 
aand Defendant; and upon Demurrer it was adjudged by Foſter, Mal: 
Lr, and V indbam, that the Rent was not diſcharged by * elcalc, 2 

it became due by the Perception of the Profits, and was not like to 3 


Rent-Charge, or a Rent-Parcel of a Seigniory; and they beld, ira 


| EA nam 
this Rent being incident to the Reverſion, and Part thereof, Was no 
more releaſed hereby than the Reverſion itſelf was; and that this Con- 
ſtruction ſhould the rather prevail, as it was not the Intention of the 
Party to releaſe this Rent: But Teiſd contra, he faid, that in Releaſes 
and Deeds when Words are heaped up, the Party that is to take the 


that is the Reaſon they are put in; and as to the Intent, that muſt be 
gathered from the Words; and Men muſt take Care what Words they 
Uſe, Oportet politiam obedire legibus non leges politiæ; and he ſaid, he could 
fee no Difference between this Rent and a Rent in Fee, both are Rent» 
Services, and neither demandable before they become due, otherwiſe 
than as in 40 E. 3. 47. it is faid, there is a continual Demand betwixt 
Lord and Tenant ; and in this Caſe there is a Tenure between the Lefſee 
and him in Reverſion ; and the Reafon why the Reverſion is not touch- 
ed by this Releaſe is, becauſe it can work only by way of Extinguiſh- 
ment, and not by way of paſſing an Intereft ; but it was adjudged ut 


rd. . 


Lach- day and Michaelmas, and aſſigns for Breach Non- payment of a pl. 1. 
Year's Rent due and ending at Lady-day 1689, the Defendant pleaded rag be OS 
a Releaſe dated the 18th Day of November 1688, of all Demands; 
and upon Demurrer Judgment was given for the Phintiff; for the 

growing Rent not due, which is incident to the Reverſion, is not dife _ 
charged, though the firſt Half Year's Rent, which was a Duty demand- 

able, was releaſed ; but here the Releaſe being pleaded as a Bar to all, 

oy it is not, the Plea is naught, and Judgment muſt be given for the 


. 


A Releaſe of all Actions diſcharges a Bond to pay Money on a Day to Co. Lit. 292. 
come; for it is Debitum in preſenti, quamvis fit ſolvendum in futuro; and 
it is a Thing merely in Action, and the Right of Action is in him that re- 
leaſes, tho? no Action will lie when the Releaſe is made. : 


Payment; for it is neither Debitum nor Solvendum at the Time of the 

eaſe ; nor is it merely a Thing in Action, for it is grantable over. 

So if a Man has an Annuity for Term of Years, for Life or in Fe, 
and he before it be (a) behind releaſes all Actions; this ſhall not releaſe "age gas 


* all 2 and releaſes all Cauſes of Action, though no Action be then 
epending. | „ ſs | 

By a Releaſe of all Manner of Actions, all Actions as well Criminal as Co. Lit. 283. 
Real, Perſonal and Mixed, are releaſe t. 

A Releaſe of Actions Real is a good Bar in Actions mixed; as Aſſiſe oſ Co. Lit. 284. 


of Acti n Perſonal. 


after the 


In an Appeal of Robbery or Felony, a Releaſe of all Adions Perſonal C, Lt. 28: 


ment, | 


Advantage may take the ſtrongeſt Word and in the ſtrongeſt Senſe, and "TI 


7 The Plaintiff declared upon a Leaſe for Years, Reddendun 307. at 2 Salk. 378. 
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| ® 2. By a Releaſe of all AQtions and Suits, f 6  *Pagez88 - 


But a Releaſe of Actions does not diſcharge a Debt before the of Oo. Lit. aa. 


the Annuity, for it is not merely in Action, becauſe it may be granted C1, EI. . 


over. | | 897. | 
| ar; | ö | „ 
be) But ſuch Releaſe ſhall releaſe the Arrearages incurred before. 39 H. 6. 43. 2 Rol. Abr. 404, 


If one releaſes Omnes querelas aut loquelas ; this is as large as a Releaſe Co.Lit.ag2, | 


Novel 7 Waſte, Quare Impedit, (b) Annuity; and ſo is a Releaſe (5) But net 
| Grantee has made his Bledtion, Jones 349. 


il not bar, becauſe an Appeal, in which the Appellee is to have Judg - 16. 
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ment o Death, is higher than a Perional Action; but a Releafe of all 
Manner of Actions, or of all Actions Criminal, or of all Actions Mortal, 
or of all Actions concerning Pleas of the Crown, or of all Appeals, or 
f of all Demands, will be a good Bar of any ſuch Appell. 
Co.Lit.288, And in an Appeal of Maihem a Releaſe of Actions Perſonal may be 
5 pleaded, becauſe Damages only are recovered. _ „ 
* A Releaſe of all Actions is regularly no Bar of an Execution, for Exe. 
Co. 155* cution is no Action, but begins when the Action ends. | 
. 2 Inſt. 40. Alſo a Releaſe of all Actions does not regularly releaſe a Writ of Error, 
Yelv. 209. for it is no Action, but a Commiſſion to the Juſtices to examine the Re. 
| 2 cord; but if therein the Plaintiff may recover, or be reſtored to an 
I, hing, it may be releaſed by the Name of Action. | 
Oo. I. it. 290. But a Releaſe of all Actions is a good Bar to a Scire Facias, though it be 
Comb. 485. a judicial Writ, for the Defendant may plead to it, and it is in Nature of 
a a new Original given by the Statute. JJC 
2 Rol. Rep. So in Replevin a Releaſe of all Actions is a good Bar, for the Avowant 
The is Defendant, tho? in ſome Reſpects he is Plaintiff. 55 | 
1 en I l o. By a Releaſe of all Suits a Man is barred of a Writ of Error. T 
Diſioctions ſupra. : | 


Co.Lit.2g1. 80 by a Releaſe of- all Suits a Man is barred of Execution, becauſe it 
3 Co. 153. cannot be had without Application to the Court, and Prayer of the Party, 
{ Vide ſupra. which is his Suit. þ Zh. + 


Goliath * If a Diſſeiſee releaſes to the Diſſeiſor all A®ions ; this is no Releaſe 
$ Co. 151. of his Right of Entry, for when a Man has ſeveral Means to come at 
- his Right, he may releaſe one of them, and yet take Benefit of the 


- 


=o OS by wy 


„ 5 Pa 
Co.Lit.286. So if a Man by Wrong take: away my Goods; if 1 releaſe to him 
Skin.57-Plt-all Actions Perſonal, yet by Law J may take the Goods out of his * 
ore / ĩ eD 5 . an 
*Pagez89g If a Man releaſes all Actions, by this he ſhall releaſe as well Actions ol 
39 E. 3. 26. which he has as Executor, as thoſe in his own Right. | | ſn 
whoa 14 Raym. 13%. S. C. cited by Powell, and faid by him to be clearly fo, unleſs there wa Re 

an Action of his own for the Releaſe to work upon. 5 | : all 

Co. Lit. 292. If a Man releaſes all Quarrels; a Man's Deed being taken moſt ftrongiy 1 
againſt himſelf, it is as beneficial as all Actions, for by it all Actions 

Real, Perſonal, and Mixed, are releaſed. 1 : 3M 

Co.Lit.292. So if a Man releaſes Omnes loquelas, it is as large as Omnes a&ioner, and 10 . 

: extends as well to Actions in Courts of Record as baſe Courts 85 


5 Co. Lit. 292. So a Releaſe of Omnes exafiones F, is equal to a Releaſe of all Actions. 


S For Exactio | 
Leriuatur ab Exigendo. and Exigere {ignifieth to enquire cr demand. Co. Lit. 292. a. 


—_ 


* 


(K) Beleaſe, in what Caſes reſtrained to thi 
-. .,,  tpecial Purpole for which it was given, @ 


Brow. 289, (YN the Rule of Law, that every Man's D:ed ſhall. be taken ſtrong 
19H. 6. 42. againſt himſelf, and on what is laid dowa in Ca. Altbam's Caſe, Ge 
(«)8C». 148 neralis Clauſula, Ec. it hath been inſiſted, that general Word; in 3 * 


- 


# 
- / 


iT in a0 
{eaſe are to be taken ſtrongeſt againſt the Releaſor, and are not to be qua- 
lifed or reſtrained by any ſpecial Recital {© '; Ae 
But herein the ſore Rule and Diſtinction ſeems to be, that where there And. 6g. - 
are general Words all alone in a Deed of Releaſe, they ſhall be taken moſt Hob. 74. 
ſtrongly againſt the Releaſor; but where there is a particular Recital in a e 240. 
Deed, and then general Words follow, the general Words ſhall be qualified | Mod £2. 
, 7 5 s & 77 . 
Indeed in the Caſe of Rotheram v. Crawley, where upon a Reference Oro. Elie. 
to Arbitration of ſome Controverſies relating to Relief and Heriot claimed 370. 
by the Lord of his Tenant, a Releaſe was awarded, which was drawn "ale yok 
up of all Reliefs, Duties and Amercements, and this Releaſe being pleaded 8 os 6 
to an Action of Debt on an Obligation, it was inſiſted, though the Word 1 
Duy might in Strictneſs extend to a Bond Debt, that yet it ought not 
to have this Conſtruction in the preſent Caſe, it being placed between 
the Words Relief and Amercements, which ſhewed that the Parties in- 
tended Duties of the ſame Nature; but it was adjudged otherwiſe; and 
that the Word Duty working an Extinguiſhment of the Bond at Law; 
the Force of the Word was not to be controuled by the Intention of e 
Party. j | PO ITO gs 1 $ How is ir _ 
; 5 poſſible to 
reconcile this Reſolution to common Senſe? The Reference was particular, not general; and the 
Referce had not Power to award concerning the Bond Debt, becauſe it was not a Matter 1eferred 


to him ; cenſequently, let him ufe what Words he would, his Award could not astend to the Bund 
in Q-eltion, EE | ; 


a 


But in the following Caſes the Intention of the Party has been princi- 
pally regarded: a | 
As where in Debt upon an Obligation the Defendant pleaded a Releaſe Hetl. 9,3. 
of ail Errors, and all Actions, Suits, and Writs of Error whatſoever z A . 
and it was adjudged that the Releaſe extended only to Writs of Error, and. * 
did not releaſe the Obligation, though the Word A&ions, had it ſtood 
ing, would have done it 8 | 1 9 | 
If a Man receives 10/. of another, and by his Deed ackpowledges the Ne Abe. 
Receipt thereof, and thereof releaſes, acquits, and diſcharges him, and of 409; cited 
all Actions, Suits, Debts, Duties and Demands ; by this Releaſe nothing by Tanfield, - 
is diſcharged but the rol. and the Action and Demands thereof, for the to harẽ been 
laſt Words have Reference to the firſt, and ſo limited by them. | Tia. Tc. : 


| | | 1. in 5. X. 
3 Mod. 277. Cath. 119. Show. 155. 8, C. cited, and doubted of by Holt Ch. J. . 
uo fuch Cale was to be found, } : To by ; J. who ſaid, that 


W 


— 


— 


n — 


Law, as in all Probability the 10. was given as a C 


Nor does the Caſe ſeem to be 
for a general Releaſe, 


* In the Caſe of Hen v. Hanſon it was held, that a Releaſe made in ® Pages 
Performance of an Award did not diſcharge a growing Rent, though the Liv. 99 


Releaſe contained general Words, for this Reaſon [inter alia] that it wag Sid. 141. 
not the Intention of the Parties. | 13 


So ia the Caſe of Morris v. Wilford, a Releaſe of the Wife's Cu 3 
Part, with general Words, was held only to extend to the ſpecial Matter 2 j _ 
recited, Wo > He .2 Show. 46. 
e | pl. 32. 3 Keb. 814, 840. 
80 where the Plaintiff releaſed all Demands on his own x Ac- 2 Lev. 272, 
Ln and it was adjudged by the whole Court, that an Obligation taken % v. 
) the Plaintiff in his own Name in Truſt for the Children of J. S. was — . 
not diſch uged thereby. PN | 3 | 8. C I TM 
| | : Name of Yoke: v. Stars. 


80 


* N WINE - 
* 


„ %% 0 oh 
= = Mod.2$r. Se where in Covenant to pay an Heriot gf mortem F. S. or 4ov. at the 
1 2 Lev. 210. Election of the Plaintiff, and ſets forth the Death of J. S. and that af. 
1 beige 5 Lg terwards he choſe to have the 40s. for which he brought his Action, and 
Ber. aligns the Breach in the Non-payment ; the Defendant pleaded, that 
| __ the Plaintiff releaſed to him all Actions and Demands, Oc. but this 
| Keleaſe was wade in the Life-time of J. S. and there was an Exception 
| nn it of Heriots; and upon Demurrer it appearing that neither the He- 
riot nor 40. were in Demand at the Time of the Releaſe given, and 
it appearing plainly by the Exception in the Releaſe not to be the Inten- 
r — the Parties to releaſe the Heriots, Judgment was given for the 
3 Med. 277. A. recovered againſt B. a Judgment for 600 and made J. S. and 
ap 2 * J. D. his Executors and died; B. made C. his Execu'or, and deviſed 
Carch. 119. 2 Legacy of 5. to J. D. and died: 7. D. by Deed acknowledged the 
ca v. Receipt of the 5/7. of C. and thereby releaſed the faid Legacy, and al 
Knight. Actions, Suits and Demands which he had againft C. as Executor to B. 
| and e al in B.-R. it was adjudged, that nothing was releaſed 
Ld. Raym. In Affumpſit againſt the Defendant for 51. the Plaintiff declares, that 
238. Thorpe whereas he had mortgaged to the Defendant certain Copyhold Lands 
v. Thope: redeemable upon Payment of ſuch a Sum of Money, the Defendant, in 
4 Confideration that the Plaintiff would releaſe to the Defendant his Equity 
of Redemption, aſſumed to pay to the Plaintiff 7/. The Plaintiff avers, 
that 2 did releaſe his Equity of Redemption, but that the Defendant has 
not paid the 71. The Defendant pleads this Releaſe in Bar of the Action, 
becauſe, after the Words Equity of Redemption, the Scriviner had added, 
And all Adiont, Duties and Demands And on Demurrer the Queſtion in 
{a) C. B. was, whether this 7. was releaſed by thoſe general Wards; 


a) Fot the ; 22 R 
ene and adjudged that it was not + 
in this Caſe _ * : | 
in B. R. as reported. Salk. 171, pl. 3. Lutw. 245. Ld. Raym. 664. 
j One may fairly conclude, nothing bat the Subtlety of an old Common Lawyer, unacquaiated 
- with Principles of Equity, and the Reaſon of Laws, could have fiamed an Argument in ſach a Calc 
as this and the preceding, c. to have raiſed a Doubt. 1 5 


2 Rol. Abr. If an Obligation be dated and delivered the 23d of Famary 5 J. 
410. and Obligee make a Releaſe, which is dated 22d of January 5 Fac. bit 
Vid Dyer it is delivered after 23d of January, and by this Deed he releaſes to the | 
. Obligor all Actions u/que diem hujus preſentis temporis ; this Releaſe ſhall | 
255, not diſcharge the Obligation, for {ujus preſentis temporis ) ſhall be taken 
Palm. 218. the preſent Time when the Deed was dated. 8 . | 
2 Browal, | J ail - 
300, Cro. Eliz. 14. 2 Mod. 280. 


3Mod.182. In Treſpaſs, Aſſault and Battery, the Defendant pleaded a general Re- | 
Dixon". leaſe of all Actions, Vc. from the Beginning of the World  u/que ad dim 

*Pas datus of the ſaid Releaſe ; and it happened that the Battery was done 
n upon that very Day in which the Releaſe is dated, fo that it was held that 

is Action was not diſcharged, for the Releaſe did not include that Days 

and the Defendant ſhould have traverſed all, Ee. after the Date of tht 


* 
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(1) What Right-or Intereg ſhall be ſaid to be | 
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tions in Releales. 


Releaſe of a bare Right for a Day or an Hour, ee. is as 200d as Co. Lit. 254 | 
if it was made to the other and his Heirs. 25 | 8 

A Releaſe may be on Condition, but a Condition cannot be releaſed on Co. Lit. 274. 

Condition. | | Ted EO 
But a Releaſe on Condition that Releaſee ſhall pay Releaſor ſo much Lutw. 638. 

Money, is not good ; but if the Releaſe be worded in this Manner, That er Tag 


releaſed ; and herein of Milrecitals and Excep- - 


if the Releaſee pay ſo much at a Day to come, then he releaſes, Cc. this : 


is a good Releaſe. 


If one Man finds the Goods of another, and the Owner releaſes to him 2 Rol. Abr. 
who is in Poſſeſſion; this veſts the Property in him, (a) bur ſuch Releaſe ag FO. 
muſt be by Deed. 6 po Leon. 


283. 
je 1 | 7” - ; $ Vide ante, 

If one makes a Leaſe for ten Years, Remainder for twenty Years, and 288. 

he in the Remainder releaſes to the firſt Leſſee, the Releaſee ſhall have Co. I. it. 273. 

thirty Years for his Term, for ten Years ſhall not be drowned, becauſe a 

Chattel cannot be drowned in a Chattel. „ 
The Lord Paramount cannot releaſe to the Tenant Furavaile, ſaving to Oo. Lit. z0s. 

him Part of the Services, but the Saving in that Cafe 1s yoid ; but ifb. - 

there be Lord and Tenant by Fealty, and 20s. Rent, the Lord may 

releaſe all his Right in the Seignory, ſaving Fealty and 10s. Rent; but 

2 Lord, upon his Releaſe to the 'Tenant cannot reſerve a new Kind of | 
rvice. 1 COKE 
A Releaſe of Common in one Acre is -an Extinguiſhment of the whole And. 235. 

Common. ; EW 1 Show. 350. 

An [b) intire Thing cannot be releaſed as to Part; but if a Man be 


3 Bulſt. 232. 


"_ to perform two Things, the Obligee may diſcharge the Party of one ) what 


f hall be ſaid 
an intite Thing, vide Palm. 24%, Owen 2. Moor 413. 


A Releaſe of Covenants ſhall releaſe the Bond for Performance of Dyer 356. 
Covenants. So in the Caſe of Ce, Hen v. Hanſon it was agreed, that if (e 9555 995 
wy _ was releaſed, the Covenant for Payment of it was releaſed *** *** 

ewiſe. . | „„ | 

If a Man brings an Appeal of Maibem, and after releaſes the Action, 43 AM: 39. 


— 


the Releaſe ſhall bar him to have an Action of Battery of the fame oa Abr. 


If a Rent Charge iſſues out of three Acres of Land, and he who has the 2 Rol. Abr. 
Rent releaſes all his right in one Acre, the Rent is all extinct, becauſe 414. 

ues out of every Part, and it cannot be apportioned. 

When Execution is had of twenty Acres, by a Releaſe of one Acre, the And. 266. 


ecuion is gone, and is a Diſcharge of Land and Body. wars 21. 
; . g * F : 79- 
A Releaſe of all Advantages of Account, a good Bar to an Action of Page 292 
upon that Account. "x 5 | | 8 Co. 152, 


If I releaſe to A, all Actions which J. S. has againſt him, the Releaſe ,, _ 
to 4. is good, and the laſt Words ſhall be (4) rejected; for a Deed may Det 56: fl 
be qualified and abridged by latter Words, but not totally deſtroyed. | (4) Ifa Re 
2 N i ease be li- 
[4 0 one Oblgee,Proviſs that the other tall ot take Adrantageof it the Provid is vold. 
4 1. 8 0 ; a 5 £ ; 


A 


2 


1 Fa- infra determines, it is void. 
| ” 


LA. Raym. 


233. 


% 


Cre. Eliz, | 
wo 22 II J. reciting that he had recovered Judgment -againſt B. before the 


1 
| Plow. 191, Juft 
E” "6k 


Coe. Lit. 49, 


M43. or Tenements, expectant on a 12 created together 
* Co. 51. with the fame and at the ſame Time, and is ſo expectant on the 
1 — particular Eſtate, that unleſs it can take Effect when the particular Eſtate 


N. 


co Lit. 22. him who made the particular Eſtate, or where the 


Plow. 10. 
SA Remain- 
dier is ſuid to 
be ceated by 44 of the 


3 wa. 50 . Every Remainder muſt depend upon a particular and leſs Intereſt than 
Vautzh. 269 the Fee- ſimple, for the Statute Quia emptores, fc. having enacted, tha 


A luſt 
2 Co. 


823. 
| Salk 


335. 
i *® creates an Eftate-tail, the 'Tenant in Tail holds of him in the Reverſion, 


| . Conſtruction, 
Ld. Raym. Ever. | 


- 232. Tail, and he in the Remainder grants his Eſtate during the Liſe uf 


pl. 11. 


Com. 62. pl. 
Fe 41 . "Badger 


* Log. 


e * * 
- 


— 
- 


„„ EEE TE IT 

A Re'eaſe to 4. and B. of all Actions, is 4 Releaſe of all ſuch ſerenil 
Actions which the Releaſor has againſt them, as well as all 
Actions. | | 


* 
* 


= 
A Releaſe excepting one Bond, excepts Suits and A gions for tha 


ices in Derby, whereas in Truth the Judgment was had in B. R. this 
Miſrecital it is {aid will make the Releaſe void. HEEL | 


- 
* 


Remainder and Reverſion. 


Remainder't is deſcribed to be a Remnant of an Eſtate in Lands 


— 


A Reverſion is where the Reſidue of the Eſtate always doth continue in 
particular Eftate is de- 
rived out of the Eſtate which was granted. $ ” 


Parties 3 a Reverſion by Ae of Law. 


the Fee in all Caſes is to be holden of the Chief Lord, the Tenant after bis 

: Alienation has nothing further to expect in the Eſtate either as a Seignory, 
Reverſion, or Eſcheat. 5 | | ow Ls 

But upon an Eftate-tail a Remainder may be limited; for when a Man 


who holdeth of the Lord Paramount; and this Diverſity depends on 
the Conſtruction firſt made on the Statute De Donis; the Judges holding 
the Fee conditional in the Donee to be an Eſtare-tail, and the ancient 
Seignory in the Donor to be a Reverſion; and had they not made thi 
the Statute: Quia emptores, Ec. had ſhut out the Donor for 
Hence it is held, that if there be Tenant in Tail, Remainder in 
the "Tenant in Tail, the Grant is void, for his Grantee cannot bat 
any Benefit by it; but if there be Tenant in Tail, Reverſion in Fes, 
and he in the Reverſion grants his Eſtate during the Life of Tenant 


" of 
* 


ds 


/ 


— 


. 1 | 


. 


' REMAINDER any REVERSION. „ 


* ;n Tail, this is good, for the Grantee ſhall have the Services which the * Pagezgz 
Tenant in Tail ought to-perform. ; 

If Lands are given to F. S. and his Heirs whilſt ſuch a Tree ſtands, Ld. Raym. 
there can be no Remainder limited after, 18 there 1 is a d of Re- 326. % 
verter left in the Donor. | Safes | 

When a Statute. is extended, it d the Eſtate of the Contizar'1 into a 2Vent. 327. 
Reverſion. = 

Reyerſions and Remainders are ' Things incorporeal, and can only 5 Co. Lit. 47. 

dy Grant; yet a Rent reſerved on a Grant of them is Zood, as they re- Co, 62. | 

late to Land, though the Grantor has no Remedy for i it 9 the Con- „„ 
tinuance of the particular Eſtate. | 
| * the 1 8 of Reverſion a Remainder will pas. | 


Te © #@ 


Cro. Eliz. 


BD $94. 
"F 5. is a Remainder in Fee, deviſes all 5 Remainder to J. N. 3 


a; it was adjudged that the Fee paſſed to J. N. 187. 
But for the better ee ee this Head, we ſhall conſiders 


(a) Df what Things a Remainder may be 


il 


made, 294- : 
() What Cords are ſufficient to create a Re: 
: mainder. 5 : 
3 (C) Chat tha be a Reverſion and not a Be⸗ 7 
pether | mainder. 298. 250 
n the 
Eſtate And hand * | „ | | 
1. Where a Limitation to the Heirs of the Donee, 
1 or Heirs of his Body, ſhall veſt in ſuch Heirs by 
1 Deſeent or Purchaſe. 298. > 
| 2. Where a Limitation to the Heirs, or Heirs of the 
Body of a Stranger ſhall yeſt in ſuch Heirs as a 
Remainder and by Purchaſe, or by Way of Limi- 
a pr and —_— 30 a = R | 
Far 3. Where by a ſpecial Deſcription emainder 
Aa - ſhall veſt by Purchaſe. 33. 
880 000 Ok the ſeveral Kinds of Bemainders « as dit: 
a Ma  tinguithed into Remainders veſted, or in Con: 
verſion tingency and Abepance. 306. 
K (E) What Eſtate is ſufficient to ſupport a Re⸗ 
We mainder. 309. 
de this ) Df the Continuante of the particular Eſtate, 
nor for and when the Remainder is to commence. 311. 
| (G6) Contingent Remainders, how prevented 
le trom riltng or coming in Elfe. 312. 
[4 (H) Df Bem̃ainders that ariſe on Conditions 
in Fee Precedent or Subſequent, 317. 
enant 


1. Of the Difference between a Condition 12 2 Li 2 


mitation, and in Caſe of the Condition when it 
precedes the Venn of the Remainder as _ oe 
thereo 


REMAINDER any REVERSION. | 


thereof, and is annexed to the firſt 3 and 
when it is annexed abſolutely without any Regard 
to the Remainder. 318. 
2. Between a Deed and a Will, when 5 in both the 
1 Words of Condition are made uſe of for 
veſting the Remainder. . | 
3. Between 2 Limitation over in Caſe of a Will 
= 55 and where no Limitation is made over, 4323, 
*Pagezo4 4. Between Remainders that are to ariſe upon Con. 
5 ditions agrecable to the Rules of Law, and ſuch 
as are to ariſe upon Conditions repugnant and 
againſt the Rules of the Law. 324. 
5. Between ſuch Words as actually make a Condition, 
and fuch as are only deſcriptive of the Manner 
when and how the Remainders are to ariſe. 326. 


(5 In what Caſes a Remainder or Reverſtion 
hall be ſubject to the Aits or Charges of the 
particular ,Tenant. 328. 

K) To what Purpoſes the Remainder is ac: * 
counted but as one with the particular Eſtate, $ 
and where they are regarded as ſeveral Eſtates, 

| O. | 

T0 7006 Croſs Remainders, or thoſe ariſing by p 
errand any ade e of Law. 33 | be 
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(4) Of what Things a | Remainder - may be 
made. 


\-'6 to. Eſtates of ub n there can be vo Doubr bat that the 
Grantor, having a perpetual and durable Intereſt in the Eſtate, 
may ſhare and divide it, or grant as many Remainders over as he thinks 
proper. | 

Bro. Deviſs But as to Perſonal Goods and Chattels, it was 5 el held, that 
13. they in their own Nature were incapable of any Limitation over, being 
e ages Things tranſitory, and by many Accidents ſubje& to be loſt, deftroyed, 
$ Co. 34. or otherwiſe impaired, and the Exigencies of 1rade requiring a frequent 
| Circulation thereof, in which they differ from Lands and Tenements 

which are permavent, and therefore what is called an Efate in Lands, is 
termed” Property in Perſonal Chattels ; and hence it was held, that 2 
Grant or Deviſe of a Perſonal Thing to one, -though but for an "Hour or 
ae Was Gift for r, and an abſolute DiſpaGtan of the intire 

; roperty. 

Vide Title Lene ie came w paſa, that aeg long Time ere the Cours of Jul 

1 euer tice could be prevailed on to have any Regard for a Deviſe over even 
ok Terms à Chattel Real, or a Term for Years after an 'Eftate for Life limited 
Bf for Years, en becauſe the Eſtate for Life being in the Eye of the Law of greater 
x Regard and Canſideration than an Eſtate for Years, they thought be 
who had it deviſed to him for Life, had therein included all that the De- 
viſer bada/Power.to diſpoſe. of; but now fuck Reminder oer are ©} 


f 


9 : a * 9 


* { a * 


* 


REMAINDER axv RE VERSION. 
owed under the Name of Executory Deyiſes, and are eſtabliſned both in 
Courts of Law and an provided they tend not to a Perpetuity, ſo as 
to make Eſtates unalienable. 


ploded in Conformity to the Civil Law, and the Deviſee in Remainder is gs 


Will. Rep. 1. 


or an Hour, is a Deviſe of the whole Term or Intereſt, if the Limitation Wo. . 
over is void, and it appears at the ſame Time that the whole was intended toryDeviſes 
to be diſpoſed of from the Executors. | under Tile 
5 „„ 5 eviſe, + 
A. being poſſeſſed of a Term for ninety-nine Years, deviſes it to B. for #Page2g5 
Life, and after to ſix others ſucceſſively, for their Lives, if the ſaid Term Salk. 231, 
ſhould ſo long continue; and all the ſeven Perſons being dead, and the pl. 9. 
Term continuing, it was adjudged that it ſhould revert to the Executors = . 745 
of the Leſtator, and that it did not veſt in the Survivor of the Deviſees ſo — it et 
as to tranſmit it to his Repreſentatives. F ò j 
A Farmer deviſed his Stock (which conſiſted of Corn, Hay, Cattle, oof Eq, 
Sc.) to his Wife for Life, and after her Ueath to the Plaintiff, It was 36. 
objected, that no Remainder can be limited over of ſuch Chattels as theſe, 2 
becauſe the Uſe of them is to ſpend and conſume them; but the Maſter I 
of the Rolls ſaid the Deviſe over was good, but ſaid if any of the Cattle 
were worn out in uſing, the Defendant was not to be anſwerable for them; 
and if any were ſold as uſeleſs, the Defendant was only to anſwer the 
Value of them at the Time of the Sale ; apd an Account was. decreed to 
be taken accordingly. _ . He, 1 1 TS 
A. gives his Sitter, by Will 10%. and directs that ſuch Part of his Per- nl. Rep. 
ſonal Eſtate, as his Wife ſhould leave of her Subſiſtence, ſhould go to the 65. p. 183. 
biſter ; whatever the Wife has not employed in that Way hall go over 2 v. 
and be accounted for. | | | Wt = Habe. 
But if a Chattel Real, Money, Goods, or other Pe | 
Ceviſed to one and the Heirs of his Body, or to ons and if he dies wich- 2 Vern. 
out Heirs of his Body, Remainder over, this Remajfider is totally void, and — 156. 
the Courts of Equity will not allow. of a Bill by the Remainder Man to {i 6 
compel Security, Cc. or to have the Money, Vc. after the Death of the Title Der ſt. 
birt Deviſee, but it ſhall go to his Executorg, or Adminiſtrators ; for the | 
birſt Deviſe gives the abſolute Property of à Perſonal Eſtate, as the like 
viſe of a Real Eſtate before the Statute de danze gave the abſolute Fee, 
on which no Limitation could be made further, and as the Heirs are the , - 
epreſentatives to take the Real Eſtate, ſo are the Executors to take the 
crſonal Eſtate ; and this is not within the Statute de donis, but remains as 
Common Law. +. „ „ is 6, opp FSW al 


+TheLimi- 


tanon of a 


If 4. deviſe that his Goods and Furniture ſhall remain in his Houſe to Sende v. 
enjoyed according to the Limitations of his Will, by thoſe entitled to bee 
* Houſe, the fiſt that would be Tenant in Tail of the Houſe becomes 
Var. Owner of the Goods, TE IEEE „ . 
or. = 


Y TE Not 


Alſo a Diſtinction was formerly taken between a Deviſe of a Peri a Plow. 521. 


* 
DDr rr 


2 Vern. 249. 


. — — wh 


nal Things, are 2 Vent, 349: | 
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tonal Eſtate to one 10 Tail, veſts the whole in him. See ſeyeral Caſes in Fearne ; 3d Edit 345 S 
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| Plow. 379: Not only Lands and Tenements, but alſo Rents, Commons, Eftorer, 
9 Co. 48,97. or any other Intereſt or Profits in Eſſe, wherein the Grantor hath the ab. 
| ſolute Property to him and his Heir, may be granted with Remainder 

6 {oe P CC.. hs oi 
9 Co. 4%, © So if one hath the Office of „ Foreſter, Gaoler, Sheriff, &. 
And. pl. to him and his Heirs, he may grant theſe Offices to one for Life, Remain. 
* 30H. der to another for Life, c. for Omne Majus continst in fe #linus, and x; 
_., © they are grantable over in Fee, ſo may they be granted in Succelhon to one 


for Life, with Remainders over, Sc. | 3 | 
2 Rol. Abr, Tt was formerly doubted, whether there could be a Remainder of: 
416. Rent created de novo, that is, whether a Man ſeiſed of Lands in Fee, 
7 pn aft: could thereout grant a Rent-Charge to one for Life, or Years, Remain 
| ger to another in Fee, or in Tail; and this Doubt aroſe from the Bent; 
not having any Exiſtence before it was created, and conſequently no Re. 
Vverſion could be left in the Grantor, out of which the Remainder was to 
(a) 1. Lev. ariſe; but it hath been (a) adjudged; and is now ſettled, that ſuch Gran 
ag io Remainder is good, the Grantor having the abſolute Intereſt in the 
; E % Eſtate out of which it is to ariſe, and his Intention gives it Being for 
pl. 3: the Whole, out of which the leſſer Eſtates are carved. But (5) if he gran 


Id Raym. ſuch Rent for Life or Years, to one without going further, he cannot after 


079 LE grant the Reverſion thereof ro another, becauſe he has no Reverſion in | 
| (6) Moor, © © = NV 15 | | | 
PAT Ber TO PE TROTTER OR 3 

In the Caſe of The King v. Kemp, it was hefd, that the King may grant 


® Page2g6 an Eſtate in an Office to commence in ſuturo, or upon a * Contingency, 
4 Mod, 275, for he hath noJnhetitapce in the Office, or to the Execution of it, but i 
_ point of Intereſt only to grant. And it was ſaid there was a Diverſity be. 
Sir 1s bath tween Offices in Fee exiſting, and ſuch as were granted only for Lie, 
Skin. 446. Which being as à new Thing created, might, as a Rent de novo, be granted 
pl. 4. - to commence ia futuro. 6 | ** x 
Be 6 Bl IE I pen E | | 
465. pl. 2. Carth. 252, 350. 2 Salk. 465. pl. 2. Comb. 334. Rex v. Kemp. 


Show. P. CO. If one be created Baron, Viſcount, Earl, Sc. by Patent, and after 
Sv 11 inthe ſame Patent, the ſame Honour is granted to another in Remainder 
{pag yet this operates as a new Grant, and not as a Remainder, for the Kin 
had no Reverſion of that Honour in him tho? he had till the ſame Fore 
of appointing one in Succeſhon to take it, as he had of granting it to the 
Lev. 2 A Licence to ſell Wine may be granted to one for Life, Remainder v 

„ rg Rep. another for Life ; becauſe by ſuch Licence not only an Authority pallet 
. but an Intereſt, by way of Reſtitution to that which was the Subjects Nn 
before it Was prohibited by Statute. 


n if : 5 — 


* 3 2 — 


| mainder. | 
HE Word Remainder is no Term of Art, nor is it neceffuy b 


Rol. Abr. 
416. 4 - cient t0 ſhev 
7c 85 create a Remainder. So that any other Words, ſuffi 11 


Rol. Rep, the Intent of the Party's Will, create a Remainder ; becauſe ſuch 
319. take their Denomination of Remainders more from the Nature and rr 

| Dyer 125. ner of their Exiſtence, after they are limited, than from any * 
| Quality inherent in the Word inder. To make, them uch 1 
fore, if a Man gives Lands to 4. for Life, and that Fer his Dea © 


/ 


PIR 


REMAINDER aw» RE VE RS I ON, 


ind ſhall revert, or deſcend, to B. for Life, Ec. This is a good Re- 
ainder, and may be pleaded as ſuch, TT, n 


Sc, je Heirs Male is ſpent. eee +) 
rag 80 if Lands are given to a Widow, and to the Heirs of the Body of her Oo. Lit. 26, 
1 e Huſband, on her begotten, this is a Remainder to the Heirs of the 1 0 
Tos dy of the Huſband ; becauſe it cannot take Effect till after the Widow's m 

| th, who hath an Eſtate for Life. San LE ; | 

of x So an Eftate limited to A. for Life, or in Tail, & poſt decgſſum gut, Plow, 159. 


= re be not the Word Remainder. So if a Leaſe be made to A. for Life, och; "> ox 
* { that after his Death B. ſhall have the Profit, this is a good Remainder 319. 8 
0 he. 5 Ra Lg Ea ” ws © *Cro,Eliz.ro, 
was to 5 | | - 88 742. - 
Grant f : | | | | Woods's ; 
in the 80 a Leaſe to A. for Life, and that after his Death his Children ſhall Conv. 113. 
ng for e it, is a good Remainder. _ 55 | 800. 15. b. 
e grant , though an Eſtate be limited expreſsly as a Remainder, yet if it be 6? 4 
or after ſo in Conſtruction of Law, the Word Remainder will have no Force to 725. 508. 
ſion in it ſuch, As if A. ſeiſed of Lands in Fee, he and B. levy a Fine to 792. 


in Fee, who grants and renders to B. in Tail, rendering Rent, and if B. Moor pl, 


| without Iſſue, Tenementa pred” integre remanebunt to A. and his oy 2 8 299. 


urs ; . ſuffers a Common Recovery; A. diſtrains for his Rent; and paym, 142. 


An 


vas adjudged a Reverſion, and as ſuch the Rent paſſed with it to A. Cowp. 379. 
ngency, vas chargeable upon the Land in whoſe Hands ſoever it came, by 1 Term. 

» but u i of the Contract which cannot be deſtroyed by the Recoyery, tho? Nep. 738. 
rlity be heverfion is chereby bac. 8 

or Lift, "ut here it may be proper to take Notice of a ſet of Words ſometimes „page 
granted in Leaſes for Years, which are ſo far a part of the Limitation and N 


ription of the firſt Intereſt, that they cannot again be made uſe of to 
any further [ntereſt in the ſame Land As if one make a Leaſe to A. Cro. Eliz, 


4 * 


gbty years, if he ſo long live, and if he happen to die within the ſaid 216. 


7 a b Ha ly e for the Reſidue of the faid Term, or for ſo many ech ard, : 
2 $ Hall be then remaining of the ſaid Term, to go over to another, Leon bs 

the King imitation over is void; becauſe the Time, or Term, of eighty Years 2 Rol. Abr. 

ne bond abſolute to J. but was determinable upon his Death, and by his 415. 


h the whole Perm is at an end; as if a Leaſe had been made to him ee 198. 5 
his Life, and then to limit the Reſidue of a Term, when nothing 240% , 
of remains, is repugnant and void; but ſome Opinions incline, that a And. 5 
© in ſuch a Manner would be good, by Keaſon of the Intent of Swinburne 


n and the equivocal” Signification of the Word © Termians,' , | 
may, though not ſtrictly, ſignify alſo the Time or Space of eighty is 6h, 

+ 35 well as the Eſtate or Intereſt for ei hty Years determinable as Comp. 657. 

pad. But now if a Leaſe be made to = for eighty Vears, if he ſo 1 Teim 

WC, and if he die within the ſaid T erm, then the Land to go over to Rep. 596. 

for the Refdue of the cighty Teart, f this is a good Remainder z be- Cine 

5 the Term or Intereſt be determined, yet the Land, unk Pars , 

cars, ſtill remain; thoſe Years may be made the Meaſure of the t . If _ 


it to the 


0 r. 8 
Ly Pallen 
Q's Ren 


PIs 1 dug latereſt, as any other Number of Years may be. wes wes | 
| f = T1 90 £4; ah onable 
80 to ſhev | Diſtinction between this and the Limitation fepra. OT 
* Eſtus . 4 „ . | OTE TS) FOE ORE, Sy 
cob 1 T ſeiſed of! ands in Fee by Indenture demiſes them to 4 for Life, 1 b. 15 
x precos Abe faid 4. B. C. and D. his three Sons for their Lives and Muir. 5, 
pt herd ad; 4 5 Surviyor of them ſucceſſively; after the Death of the latter #ind{m:-e 
Death 0 Judged in this Caſe, firſt, that if the Sons could take, it muſt be Heart. 


, ot Remainder, they not being Parties to the Deed, and then it 


3 mull 


* 


1 


NEM AIN DEN REVERSION., 
muſt be as Jointenants, which could not be by Reaſon of the Word bu. 
eglſive. Secondly, that they could not take in Succeſhon, for the /a) Us. 


(«) Bot Þad certainty whoſe Eftate or Intereſt was to commence firſt, _ ml 
certainedbb ß 4 . | | 5 : 5 0 | | for 
— 0 Clauſe ſucceſſive fieut nominantur in Charta, it had been good. Leon. 246. Godb. 220, | d t] 


Raym. 140. f. by Indenture makes a Leaſe to B. for forty Years, if A. ſo long lire, 
and after his Death to C. (who was no Party to the Deed) for one thoy. Dec 
ſand Years, and then A. levies a fine and dies, and five Years paſs aft ad | 
his Death, and then the Plaintiff claiming under C. enters, &c. and h 
the Arguments and Reaſons of the Caſe, it ſeems clear that this is no Re. 
mainder at all to C. for firſt, preſently it cannot veſt by Reaſon of the 
Leſſor's Life interpoſing, and therefore is no Remainder veſted. Secondy, ith | 
as a Contingent Remainder it cannot be good; becauſe then it ought b 

have a particular Eſtate to ſupport. it, and ought to be in Abeyance, of cn: 
'Contingency, to veſt or not veſt when that determines ; but here th all e 

firſt Leaſe is no ſuch particular Eſtate ; becauſe that reaches not to the ma 

_ Commencement of the Remainder, nor is the Remainder limited with ay ing 

Regard to the particular Eſtate; becauſe it is not to commence upon d ©" | 
Determination of that, but at a future Time, viz, upon the death of the ed 

| Leffor, and there is no Contingency at all in the Caſe, for it is to take Eh ch M 

fect at all Events, upon the Death of the Leſſor, be it before or after th 

End of the Term, and therefore it can be no other than a future I Heir 
Termini to begin after the Death of the Party that grants it, which ben : .; 

but for Years it may well do; becauſe it enures by way of Contract, a__ R 

though the Grantee there was no Party to the Deed; and theretore, 

objected, could take nothing, yet it appears that Judgment was given kt 

| the Plaintiff ; which proves, firſt, that the Grantee had an Intereſt; f If on 
Pagez98 condly, that“ this Intereſt was nor barred by the Fine and five Years N, K. 
cdlaim after the Death of the Grantor, not being touched, deveſted« 
turned to a Right; thirdly, ''That though the Grantee was no Party to u Feof 
Indenture, yet he might well take by virtue thereof, if he gets the ffn 

ture to make out his Title, for the Grantor cannot derogate from his of e that 

Grant, or avoid his own Acts. | a | t 


| Seo, 


— — — — e — — — |, Re 
* 


(c) hat ſhall be a Beverſion, and not a ITT 
15 minder: And herein. 


45 „„ 5 nk 1» due 6 
1. Where a Limitation to the Heirs of the Donor, or Heirs of his h conſe, 

«He h,H dall veſt in ſuch Heirs by Deſcent or Purchaſe, in the 
to take by 5 | f | | * 3 hel 
Deſcent, who takes by Act and Operation of Law ; he by Purchaſe, who takes in the firſt Jok „ Re 
by his own or another Man's Act. 0 1 1 5 Irs Mal 
Co. Lit. 22. IT is laid down as a general Rule in our Books, that none ca . Zi 
Nel . 1 his own right Heir a Purchaſor || either of a Fee-Simple or he in Fe 
32. without departing with the whole Eſtate; and the true Reaſon bes Phters | 
Mod. 98. ſeems to be from the Prejudice which otherwiſe might ariſe to the» p by P 
237. in reſpect of his Seignory, and his being defeated of the Advantagf time « 

7 12 5 Wardſhip, Relief, Wc. where the Heirs of the Donee permitted uy l, it ou; 
| Jor, ** | into the Engagement of the Eſtate in other Manner than wat cu [ent to 


Wanted 

a of 

Ok | | TH could 

\ : | and 


intended, 


* 
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16 
mainder to the Uſe of his eldeſt Son and the Heirs Male of his Body, and py erg 


ſor want of ſuch Iſſue, to the Ufe of his own right Heir, this Limitation prrwick v. 
the Uſe of his right Heir is merely void, and he hath a Reverſion and Mitford. 
ot a Remainder in him. EL Et | | 5 

In like Manner, if a man makes a Leaſe for Life, or a Gift in Tail by Pyer g. pl. 
Need, Remainder to another for Life or in Tail, Remainder to himſelf Nor 


d his Heirs, or to his own right Heirs only, this Remainder to himſelf Moe W 


40 to his Heirs is void, becauſe the Fee continued ſtill in him, and then 
* - cannot give himfelf what he had before, and he cannot give to his Heirs 
8 «ſuch what the Law gives them by a prior Right to veſt at the ſame Time 


ith his Diſpoſition to them. 


emainder to the Heirs Male of his own Body, this is a good Eſtate- Bendl. 49. 
wil executed in himſelf, for the Law conjoins his, Eſtate for Life and the Hob. 30, 
emainder to the Heirs Male of his Body, to prevent that Remainder's 

ing loſt by Forfeiture or Determination of the particular Eftate before 

can veſt, and the Limitation is good by way of Uſe, becauſe it is (a, 

led out of the Eſtate of the Feoffees, as if they had given it to him in (a) So if one 


of the covenantsto 
ke E banner. ſtand ſeiſed 
= ö : 5 . 5 to the Uteof 
nn Heirs Male on the Body of his ſecond Wife, he takes an Eſtate for Life by Implication, and fo it 
nien an Eſtate Tail executed in himſelf, Pybus v. Mitford. Vent. 372, 2 Lev. 75. Raym, 228, 


1 being 
d, and 
ore, 
ven bf 


ft; K 


cd. 98, 123, 159. 3 Keb. 239. S. C. adjudged, et vide 2 Salk. 679. pl. 7. Adam v. Savage. 
Li. Riym. 854. 6 Mod, 134. ; | | | 


If one makes a Feoffment in Fee to the Uſe of himſelf for Life, or in Co. 137. 
il, Remainder to the Uſe of the Feoffee in Fee, yet the Feoffes hath PVer 363. 


rs Not La g Co. Lit. 22 
eſted Rererſion, but 'tis in Nature of a Remainder, N v the Eſtate of 2 gund. 
y tot Feoffor is executed by the Statute, and the. Feoffee is in by the 383, 387. 
e Ind non Law, which concurring with the Statute Law ſhall be preferred, 

his or e that can give him no more than what he has already by the Common 


W. : 
* If a man makes a Feoffment in Fee to the Uſe of 4. for Life, or in *Page299 
. l, Remainder to the Uſe of B. for Life, or in Tail, Remainder to the Cro. Eliz. 
of himſelf and his Heirs, or to the Uſe of his own right Heirs, yet 321. 

Uſe being of the ſame Nature with the Land, comes back to him in 1 Jen. 23, 
lame Manner as that would have done, and then having only diſpoſed , 5 
Fat of the Eſtate, the Uſe returns and brings with it the Land for the Moor 284. 
due of the Eſtate undiſpoſed of, as if it had never been out of him, 744+ 


in them by Purchaſe. ä | 

9 where one made a Feoffment in Fee to the Uſe of himſelf for Co. 1 30. 
s, Remainder to the Uſe of A. his Son and Heir apparent, and the 2 Rol- Abr. 
Irs Male of his Body begotten, Remainder to the Uſe of the right 418. 

I's of the Feoffor for ever, and after A. died, leaving two Daughters rk 5 
and then the Feoffor conveyed the ſame Lands to another of his Gro. Ella. 


8 in Fee; and it was adjudged a good Conveyance, and that the 334, 


ſon ” bhters of the eldeſt Son, though they were Heirs at law, took no- 
> the "BOS: by Purchaſe, for the eldeſt Son dying without 1fſue Male in the 
Nane ume of the Feoffor, if the Jaſt Remainder could have taken Effect 
* it ought then to have ſo done, becauſe the Leaſe for Vears was not 


(ent to ſapport it till it came in Eff: afterwards, for then there would 
wanted a Tenant of the Freehold in the mean Time, and upon the 
a of 4. it could not take Effect, becauſe his Father was then living, 
could have no Heir during his Life, and therefore the Remainder was 
ad the whole Eſtate reveſted in himſelf, by the reſulting of oe 


& that if one levies a Fine to the Uſe of his Wife for Life, the Re- Leon. 182. 


But if a Man makes a Feoffment in Fee to the Uſe of himſelf for Life, Co. Lit. 22; 


5 * = "x. ad EX 


conſequently ſuch Reſidue ſhall go to the Heirs by Deſcent, and not Doug. 774. 
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2 Rol. Abr. for Life, Remainder to the right Heirs of the Huſband, the Huſhad 
3 died, and then D. died; and by the Opinion of the Court of Wag 


pl. 45. Clark v. Smith, & vide Fitle Deſcent. © 


mitation to the Heirs, c carries the 4%, Eſtate, theſe two Eſtates, it ſeems, being of “0 


4 Fur v. tees and their Heirs during the Life of 4. to ſupport contin, 


4 zo — 


XE MAINDER ax» RE VERSION. 
U Uſe in the ſame Manner as if the Limitation had been at Common Ly 
| - about any Helv Die. ff 7; 55 „ 
Dyer 23). So where the Huſband was ſole ſeiſed in Fee, and a Stranger leriedz 
pl. 3x, 199. Fine to the Huſband and Wife, and the Heirs of the Huſband, ad 

they rendered to the Conuzor for Life of the Huſband, Remainder to ) 


1 


Leon. 102. 


- 


and the three Chiefs, it was held to be no Remainder to the Huſbend 
but his ancient Reverſion, becauſe the Huſband cannot limit a Remainder 
to his right Heirs where the Fee was never out of him, and therefor 
the Intereſt of the Wife was not gone by her joining in the Grant a 
Render, but that ſhe ſhould have it during her Life againſt the Heir d 

| the Huſband. 3 
Cro. Jae. If a Copyholder ſurrenders to the Uſe of his laſt Will, and deviſes u 
376. Ai. for Life, Remaindęr te B. in Tail or ſurrenders to the Uſe of hin 
140, . for Life, Remainder to the Uſe of A. for Life, Remainder to the Us 
Leon, 102, Of his Will, in theſe Caſes the Reverſion is ſo in the Copyholder, tha 
4 Co. 23. he may in his Life ſurrender to the Uſe of any other; ſo that all vi 
Fearnes come in upon ſuch Surrenders are in by the Copyholder, not by the 
en Rem. Lord, for that nothing remains in the Lord, but ſo much as is nod 
poſed of remains in the Copyholder as ſtrongly as if it had been limited 

| him. | | N 5 bo 
Hob. 30. If a Man ſeiſed of Lands in Fee by his Will in Writing deviſes them 
10 Co. 4x. one for Life or in Tail, Remainder to his own right Heirs, this is void; 
Yb I Remainder, and the Heir ſhall be in of the old Reverſion by Deſcen 
becauſe immediately upon the Death of the Anceſtor the Eſtate deſcend 
to = right Heir, and ſo prevents his taking by the Diſpoſition of 1 
So ifa Man deviſes Land to his Heir at Law, paying a Sum of Mot 
2 5 241. or an annual Rent, yet the Heir notwithſtanding ſuck Iocumbraace 
png 72. Charge, takes by Deſcent, and not by Purchaſe. 1 


page zod * But where the Eſtate deviſed is altered in Quantity or Quality, ut 
atk. 242. the Deviſee, though Heir at Law, takes by Purchaſe ; as where 4. ft 


Ay 7 m. in Fee of Lands, hath Iſſue B. and C. his Daughters, B hath Iſſue 
$29. yt and dies, A. deviſes his Lands to D. in Fee. D. dies without Iu, 
Com. 123. Heir of the Part of his Father ſhall take the Whole by Purchaſe, and 
pl. 86. any Part by Deſcent. f e e 

Keduirg v. i ; t } - : 
"2 Where the Anceſtor takes only an equitable or truſſ Eſtate of Freehol?, and the ſubſeqen! 


ferent Qualities, i. e. one being an equitable and the other a legal Eſtate, will not unite and 190 | 
rate together into one Eſtate, io as to veit the ſubſequent Limitation in the Anceſtor, as lier 
would have been the Caſe if they had been both of one Quality, that is, both leg al, or bolbe 


ble; hut the ſubſequent Limitation to the Heirs, e. will 1emain diſtinét from the Freebdlh Main 


opetates as a Contingent Remainder, Fearne 34, 3d Edit. Vide the next Caſe infra. 


4 Mod.z$0. A. in Conſideration of a Marriage intended between him oy 
wn 272: of a Marriage Portion, wade a Feoffment in Fee to the Uſe of K 
. Ama and his Heirs till the Marriage, and after to B. for Life, then t0 


Cefſins, et mainders, then to the firſt, ſecond, and other Sons of his * 
=p 1 Male, then to the Heirs Male he ſhould have by any other Wo 
rig 435. for want of fuch Iſſue to the Heirs of the Body of 4. with Rem 
8. C. cited. his own right Heirs ; the Marriage takes Effect, and they have 1” 
2 Daughter, then A, levies a Fine to the Uſe of himſelf for Lie 


Jeet * 


\ % 


\ 
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REMAINDER any REVERS ION. 

mainder to his Wife for Life, remainder to C. in Fee with Warranty ; _ 
and the Queſtion was, What Eſtate was veſted in A. by the firſt Deed, 
vis. Whether the Heirs of the Body ſhould take by Purchaſe or Deſcent ? 

For if by Purchaſe, then the Fine levied afterwards was no Bar to them 

and the Court was of Opinion, that they muſt take by Purchaſe, becauſe 
where the Anceſtor has no Eſtate for Life, as in this Caſe he has not, 


they cannot be Words of Limitation ; and here the Eftate is expreſsly li- 
Wark mited to Truſtees and their Heirs during his Life ; and though a Man 
m cannot make his own right Heirs Pur chaſors by the 1 of Heirs, either 
_ in a Conveyance by Way of Uſe, or by his laſt Will, yet he may make 
c them ſo of an Eſtate-Tail, which is a new created Eſtate, different from 
wy what the Law makes. 5 | 


A Settlement was made by 4. to the Uſe of himſelf for fifty-nine Eq. Rep. a0 
Years, if he ſhould ſo long live, Remainder to Truſtees and their Preced. 
Heirs during his Life to ſupport contingent Remainders, Remainder Ha 338. 
to B. his Son for ninety-nine Years, if he ſhould ſo long live, Remainder Howerd, | 
to Truſtees and their Heirs during his Life to ſupport contingent Re- | 
mainders, Remainder to the firſt and other Sons of B. in Tail Male 


1 * ſucceſſively, with other Remainders over, Remainder to the right 
; 5 0 Heirs of A. then 4. by Will deviſes all his Lands in Poſſeſſion, Rever- 
ini ſion or Remainder to Truſtees and their Heirs, in Truſt by Sale or 


Mortgage to raiſe Money for Payment of his Debts and Legacies; 
and if this Limitation to his own right Heirs veſted the Reverſion in 

Fee in himſelf, ſo as to be ſubje& to his Diſpoſition, or if the Heirs 

were to take by Purchaſe was the Queſtion ; all the intermediate Re- 
mainders being determined. And it was, argued upon the Reaſon of the 

above Caſe of Tipping and Coffins, that the Heirs muſt take by Pur- . 
chaſe, becauſe he had only, an Eſtate for Years, and the Freehold dun- 
ing his Life was expreſsly limited to Truſtees and their Heirs, ' and 


a therefore againſt his own expreſs Limitation he ſhould have no refult- = 
i ing Uſe or Eftate for Life; but on the other Side it was argued, that 
the Reaſon of the reſulting, Eſtate for Life was, becauſe it might poſs 


{ſly happen that all the intermediate Eſtates might determine before the 
Death of A. as by his and the Truſtees joining in a Feoffment, c which 
would be a Forfeiture of their Eſtates, Tc. and therefore of Neceſſity he 
muſt have a reſulting Uſe for his Life: And my Lord Chancellor was 
clear of this Opinion, and ſaid it was his old Reverſion in him and de- 


th = riſeable by Will: But Note, this was a Remainder limited to his own 
1 in noht Heirs, „„ „ pe 
e; — : 2 


2. Where a Limitation to the Heirs, or Heirs of the Body of a Stran- & Page 301 | 
ger ſhall veſt in ſuch Heirs as a Remainder and by Purchaſe, or by 


ary” way of Limitation and Deſcent. 

ng $44 ; 

te and 5 Gs ; : e | 1 

6 (in Here likewiſe the general Rule laid down is, That wherever the An- Co. gg. : 
or bo'ht ceſtor takes an Eſtate for Life, and after in the ſame Conveyance a Re- Selly'sCaſe, 
Ivy mander is limited mediately or immediately to his right Heirs, or to Moor 136. 

wm 


the Heirs Male or Heirs Female of his Body, that in ſuch Caſe the right nad We 
Heirs or Heirs Male or Female, c. ſhall not be Purchaſors, + but ſhall cited in 


1 
ogy bi ke by Deſcent ; and the Reaſon hereof alſo ariſes from the Prejudice numberleſs 
then w Phat might enſue to the Lord or to the Donor by the Loſs of Wardſhip, Caſes. 
onting rage, Oe. if ſuch Heirs, ſhould be adjudged Purchaſors, becauſe f p74, ane 


lhey then claiming nothing from their Anceſtor by hereditary Succeſſion, 7855 and ſee 
| 1 carne 141. 


3d Edit. and Minſpall v. Minſball. 1 Atk. 411, 
N dul 
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| § There _ tary Succeſſion only. 5 


different Nature to ſuch Heirs, Heirs Male, Nc. from that which the Anceſtor would take, if the 


4 Re Male or Heirs Female of his Body, or to his right Heits, in this Caſe 
9% p. the Remainder is executed preſently in A. and he is ſeiſed in Fee or in 


415. 


| . Life-Time. 7 | 
Cro, Eli. Tenant for Life, Remainder in Tail, Remainder to the right Heirs of 
Pee Tenant for Life; the Tenant for Life acknowledges a Statute and dies, 
v. 


; Brittridge. ing a Fine; and it was adjudged, that the Eftates for Life to the Hu 


* _ REMAINDER axy RE VERSION. 
would not be liable to the Terms and Conditions annexed to the heredi. 


may, per- | „ e OTE S BS 
haps be ſome few Caſes, where the ſuperadded Words of Limitation may be allowed to controy] 
the preceding Words, Heirs, Heirs Male, &'c, when ſuch ſuperadded Words limit an Eſtate of x 
preceding Words, Heirs Male, c. in thoſe Caſes were taken as Words of Limitation. Fearne 141, 
3d Edit. which vide, and 1 Ce. 956. 1 Atk. 413. | | re 


2 Rol. Abr. Therefore if a Leaſe be made to A. for Life, Remainder to the Heirs 


- 


Raym. 163. Tail, according to the reſpective Limitation. | ; 
Lit, Se&, So if one makes a Leaſh to A. for Life, or a Feoffment in Fee to the 
578. 'Uſe of A. for Life; Remainder to B. for Life or in Tail, Remainder to the 
x4 4 124. right Heirs of A. or to the Heirs Male or Female of the Body of A. in 
2 Rol. Abr. this Caſe the Heirs or Heirs Male or Female of A. ſhall not be Pur- 
chaſors, but ſhall take the Remainder by Deſcent from A. for it was ſo 
executed as a Remainder in A. that he might giye or forfeit as ſuch in his 


he in Remainder dies without Iſſue; and the Queſtion was, If the right 
Heir of the Tenant for Life ſhould be charged by this Statute, and the 
Lands in his Hand liable thereto; and adjudged that they ſhould, 
for that they came to him by Deſcent from the Tenant for Life, who 
had them as a Remainder veſted in him, and might either grant or 
See the charge. r V— n 9 
Rar 3X 5 150 . 185 | 
W. & M. c. 14. which makes all Diſpoſitions of Lands, c. by any ſeiſed in Fee in Poſſeſſion, 
Keverſion or Remainder, as to Creditors only, void, unleſs made for Payment of a real Debt, or 
for Portions of younger Children, in Purſuance of an Agreement before Marriage. 


Id. Raym. Tn Dower it was found by ſpecial Verdict, that the Huſband of the De. 
5558 5 54. mandant was ſeiſed of the Lands, Cc for his Life, Remainder to 4. and 
pl. 4. B. Truſtees for ninety-nine Years, Remainder to the Heirs of the Body of 
Lutw. 519. the Huſband ; and the Queſtion was, Whether this was ſuch an Eſtate- 
Bates v. Tail executed in the Huſband, whereof his Wife ſhould be endowed; 
. and adjudged that it was, and that the intervening Eſtate to the Tri 
tees being only for Years ought not to be regarded. | X 
2 Leon. 7 A Leaſe is made to A. for Life, Remainder to the right Heirs of J. 
| and after B. purchaſes the Eſtate of A. yet the Fee is not executed in h. 
but the Remainder to his right Heirs continues diſtin& ; for if A. ds 
firft, the Remainder will be void, and if B. dies firſt, yet there will be 
an Occupancy during the Life of 4. and the Remainder immediate) 
upon B.'s Death veſts as a Remainder in his right Heirs. 
Lev. 36. A. in Conſideration of a Marriage intended between him and B. core 
5 36. nants to ſtand ſeiſed to the Uſe of himſelf for Life, Remainder to Wife for 
Kab. 5 Life, Remainder to the Heirs Male of their Bodies, Remainder to 0. 
Stephens v. in Tail, the Marriage takes effect, the Huſband and Wife join in ley: 


Crane, 


and Wife ftood fo diſtin, that they were not merged or confounded n 

the Eſtate-Tail, being limited all in one and the ER Conveyance, and 

that the Fine levied by them was not any Diſcontinuance either of U 

Eſtate- Tail or Remainders ; for if the Eſtate-Tail ſhould be executed n 

the Huſband and Wife, then the Wife would have an E ſtate in Pol 

Page zoz fion, whereas by the Conveyance ſhe was only to have a Remainder 
alſo the Huſband would have only a Moiety, whereas he was to _ 


REMAINDER any RE VERSION. | 

the Whole during his Life; but yet the Remainder in Tail veſts in the 

bad 2 as a Remainder; ſo that the Heirs of their Bodies 
ſhall take it by Deſcent, and not by Purchaſe. | , | | jc ſeems | 


i xecuted in them in Poſſeſſion, but only veſted in them as a Remainder, becauſe the 
u Heirs, 1 * a joint Limitation to them, did not correſpond with the Quality of 


tor Life, with a joint Remainder in Tail, Fearne 29. 3d Edit. 


himſelf for Life, Remainder to Edward his eldeſt Son for * 5 0 BY 
1 to the firſt Son of Edward in Tail Male, Remainder 77 8 — 
to the ſecond, third and feurth Sons of Edward in Jail Male, and fo Tay. 
to all and every other the Heirs Male of the Body of Edward reſpectively ö 
and ſucrelbrely, and to the Heirs Male of their Bodies according to 
their Seniority of Birth; Remainder to the Leſſor of the Plaintiff for 
Life, and a Proviſo, that if Edevard dies without Iſſue Male, that he 
ſhall have Power to charge the Lands with Daughters Portions not ex- 
ceeding 100l. a- piece; the Covenantor dies, and Edward ſuffers a Com- 
mon Recovery, and dies without Iſſue Male; and the only Queſtion 
was, if Edward took an Eſtate- Tail ſubſequent to the Limitation to his 
four Sons in Tail, or if he took only an Eftate for Life, with a like 
Remainder to all his other Sons in Tail Male ſucceſhvely, as was limit- 
ed to the four firſt 5 and it was adjudged, that he took but an Eſtate for 
Life, and that all his other Sons ſhould take by Purchaſe ; firſt, Be- 
cauſe otherwiſe the Words, and to the Heirs Male of their Bodies, would 
be uſeleſs ; ſecondly, The Words and ſo, &c. prove the ſame Intenr 
which being turned into Latin are codem modo; thirdly, Severally and 
ſuceſſoely according to their Sthiority, ate alſo a further Proof of ſuch - 
Intent; fourthly, The Power to provide Portions for Daughters 
would be unneceſſary if Zdward took an Eſtate-Tail, becaufe then by 
a Common Recovery he might bar it, and charge the Lands as he 
thought fit. || | | : i 
was given 


for the Plaintiff; Upon which a Wiit of Error was brought in the Exchequer Chamber, where, it 
ſcems, the Judgment was affirmed, as is obſerved by Judge Tracey, 1 Peere Williams 90. who, it 
appears, had ſearched the Record, the Reports differing in that Matter. Fearne 105. 3d Edit. 


A. deviſes Lands to B. for Life, and after his Death to the next Heir Oh. 66.” 
Male of B. and the Heirs of the Body of ſuch next Heir Male; and it 2 And. 37. 
vas adjudged a good Remainder in Contingency to the next Heir Male of pa Eliz, 
. being in the Fouls Number, and ſo was only a Deſcription or De- > 5B 
ſignation of the Perſon who ſhould take the Remainder after the Death Cafe 1 
of B. and not any Limitation of his Eſtate. . 


3 
and in ſeveral other Caſes, which vide under Title Deviſe. 5 


§ See Fearne 102, 241. zd Edit, 


If one deviſes to A. for 1 Remainder to B. and the Heirs of his 6 Co. 17. 
Body, Remainder to C. and bil Wife for their Lives, and after their Vi Caſe. 
Death to their Children, they then having Children, C. and his Wife take 
only an Eftate for Life, with Remainders to their Children for Life, and 
no Eftate-Tail ; but had there been no Children, the Deviſe being imme- 
_ the Children could not take in Remainder, and therefore it muſt 

an Intail in the Huſband and Wife. | | 
If Lands are given to a Woman and the Heirs of the Body of her 2 Rel. Abr. 
Haſband who is then dead, it is ſaid that the Wife and the N I's. 17 


| a 
. 


* 
. 


their Eſtates for Life, which were diſtin and ſucceſſive, and conſequently they had ſeveral Eftates 


A. ſeiſed of Lands in Fee by Indenture covenants to ſtand ſeiſed to 2 Jon. 113. 
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ET. REMAINDER axv REVERSION. 
_ Huſband are Jointenants for Life, with Remainder to the Iſſue, in Tail; 
for ſince they are named to take in Poſſeſſion as the Wife, and if they 
ſhould only take an Eſtate for Life, the Donor would have again the 
Land, though there were ſtill Heirs of the Body of the Huſband in Be- 
ing, which by the Words and Intent of the Gift he ought not to 
have, ſince he has given it to the Heirs of the Body of the Huſband: 
0 * anſwers that Deſcription is comprized within the Words of 

e Citt. | Wy. 

L-ands were ſettled to the Uſe of the Huſband and Wife for their 
Joint Lives, and after the Death of either of them, to the Heirs of the 
—_ Body of the Wife Ly the Huſband to'be begotten, and for Default of 
Page393 * ſuch Iſſue, the Wife ſurviving the Huſband, to the Uſe of the Wife for 
_ 2726. Life, and after her Death to the Heirs of her Body begotten ; the Hu. 
Keb. 888. band dies leaving Iſſue by the Wife, and ſhe marries again and ſuffers a 
Merrell v. common Recovery; and the principal Queſtion was, whether this was 
Rumſey, & an Eſtate- Tail executed in the Wife, or that the Remainder was con- 
* tingent; and it was argued, that the Remainder depending on their 


„ . 8 : | | 
5 75 joint Lives, and being limited to the Heirs of the Body of one of them, 


2 Kol. Abr. ſo that it may be fruſtrate, if the Wife ſurvives, muſt needs be contin- 


#18. gent, becauſe by the Death of the Huſband' the joint Eſtate for Life is 
determined, and yet the Remainder to the Heirs of the Body of the Wife 
by the Huſband cannot take Effect, for non eff heres wviventes. But per 
Cur. clearly, and with ſome Diſpleaſure at the Argument, the Words 
Heirs, fc. are not Words of Purchaſe, but of Limitation to the Wife, 

and the Eſtate veſts in her preſently, and is not in Contingency ; as if 
an Eſtate be limited to a Woman durante viduitate, Remainder to her 
, Heirs or the Heirs of her Body, this is a Fee- ſimple or Fee: tail exe- 
cuted in her preſently ; and though ſhe afterwards marries, yet that ſhall 
not deſtroy the Eſtate that was well veſted and ſettled in her before, and 
; here the Remainder cloſes with the particular Eſtate to all Purpoſes but 
© dividing the Jointenancy, and is no more than an Eftate to the Huſband 
| and Wife, and the Heirs of the Body of the Wife. 5 gem 

Hil. 13G. 2. J7. deviſed Lands to B. for Life, Remainder to Truſtees to preſerve 

uy "4 contingent Remainders during the Life of B. Remainder to the Heirs f 

. © the Body of B. lawfully begotten and Yerney doubting whether this was 

an Eſtate for Life in B. or Tail, ſent it as a Caſe to B. R. and notwith- 
* . Randing the Teſtator's plain Intention to paſs an Eſtate for Life, yet the 
Court held, that where the Anceſtor takes an Eſtate for Life, and in 

the ſame Inſtrument a Limitation is made to his Heirs, or to the Heirs 

of his Body, the Heir. cannot be a Purchaſor, and that therefore this was 

4 See 2 Stra. a plain Eſtate-Tail. 1 


1125. 


2 Atk. 246. Fearne 3d Edit. 87, 121. 


25 


See more hereof under Title DEV ISE. 


3. Where by a ſpecial Deſcription the Remainder ſhall veſt by Purchaſe. 


Hob. 31. ' 
Co. 102. Dyer 374, 2 Rol. Abr. 416. f 


: ——— 


— 


+ See Ld. Cowper's Argument in 2 Vern. 734. and vide the Caſe of Meme and Burton 
2 Vern. 729. infra 305. & vide Fearne 146, 7. n. 3d. Edit. . 


Wing 


 -*REMAINDER*anyv REVERSION. '/ 
dies leaving a Daughter, and then B. dies, living A. yet the youngeſt 
Son ſhall not take this Remainder, for he who takes by Purchaſe and 
original Veſting, muſt anſwer the Deſcription exactly, which here the 
youngeſt Son does not, for he ought to be Heir as well as Male, and 
this he is not, for the Daughter of the eldeſt Son is Heir, and ſhe 
cannot take becauſe ſhe wants Part of the Deſcription too, not being Male, 
and therefore neither of them can take, but the Remainder ſhall be void; 
ſo if ſuch Leaſe or Gift in Tail be made to A. Remainder to the Heirs 
Female of the Body of B. and he hath Iſſue a Son and a Daughter, 
and dies, living A. yet the Remainder ſhall be void for the Reaſon be- 
fore mentioned; otherwiſe it is if a Gift be made to one and the Heirs 
Male or Heirs Female of his Body, &c. for there per formam dont they 
ſhall take by Deſcent though another be Heir, for there the whole 
Eſtate- Tail is in the Anceſtor, but in the other Caſes the Anceſtor takes 
nothing ; | | | | | 
A. Lone Tue two Sons and two Daughters, by Will deviſes Land 2 Leon, 50, 
to his younger Son in Tail, and for want of ſuch iſſue, to the Heirs of Cballoner v. 
the Body of his eldeſt Son, and if he die without Iſſue, then to his 8 , 
Daughters in Fee, and dies; the younger Son dies without Iſſue, living 
* the eldeſt who has Iſſue; and if this Iſſue ſhould take the Remainder *Page304 
was the Queſtion z and adjudged that he ſhould not, though it was | 
urged that this being in the Caſe of a Will, the Intent of the Teftator 
| ſhould prevail. | "Tae / | 
But where one deviſed Lands to A. and his Heirs, during the Life of Vent. 334. 
B. and after the Death of B to the Heirs Male of the Body of the ſaid B. 2Vent. 311. 
now living; and it was adjudged in B. R. and affirmed in Parliament Jan, an. 
againſt a Judgment in the Exchequer Chamber, that C. who was the 2 Ley, 233. 
Son and Heir apparent of B. at the J ime of the Deviſe, ſhould take this James v. 
Remainder by Purchaſe, as ſufficiently deſcribed and intended by the Will, 2 
and that it was not a Contingent Remainder to be void on the Determina- f 22 
tion of the particular Eſtate before the Death of B. and it was held that the pollex. 457, 
Words now living ſhould refer to the Heirs Male, and not to B. himſelf, — [U. 
though that was the next Antecedent ; becauſe the Deviſor took Notice Fearne 115. 
betore that he was living, and then to refer thoſe Words to him would be te I 
: . Tautology, and C. was then Heir apparent, and Heir in common 
arlance. | | 
A. by his Will in Writing deviſes all his Lands to B. and C. and M. 1713. 
the Survivor of them, for the Term of twenty-one Years for the Pa * Dems 
ment of his Debts and Legacies, and after Payment the Term to ceaſe, yg, 
and after the End or ſooner Determination. of that Eſtate, he deviſes the Long, 1 P. 


Raym. 330. 
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Premiſſes to the firſt Son of his Body, and to the tieirs Male of the Wms. 229. | 


Body of ſuch firſt Son lawfully iſſuing, and for Default of ſuch Iſſue to 8. 88 
. for ninety-nine Years, if he ſo long live, without Impeachment of 5 84s 
Waſte, Remainder to the firſt and other Sons of B. and the Heirs Male x 45. 3d 
of their Bogies ſucceſſively, Remainder to C. for ninety-nine Years, if he Edit.] 
ſo long live, Remainder to hir firſt and other Sons in Tail Male ſucceſ- 
lively, Remainder to the Heirs Male of my Aunt Mrs. Elizabeth Long, 
Wife of Richard Long Clerk, lawfully begotten, with Remainder to his 
. own right Heirs, and by his Will gave 150/. Annuity to Derothy Beau- 
mont his Siſter the. Plaintiff in Error, for Life, and 5oo/l. to her Chil- 
dren, and to his Aunt Elizabeth Long 100l. and to her Children 5ool. 
and dies without Iſſue. B. and C. entered by virtue of the Deviſe for 
twenty-one Years, and afterwards both died without Ifſue ; and John 
Beaumont and Dorethy his Wife entered in Right of Dorothy as Heir at 
Law to the Teſtator, the Term for twenty-one Years being deter- 
mined, and the Debts and Legacies paid; and Thomas Long, eldeſt Son 
of Elizabeth (ſhe having, at the Time of making the ſaid Will, three 

| : | Sons, 


| 

| 

N 

| 

| 

| 
i 


214. Fearne 
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REMAINDER ax» REVERSTION.-- 
Sons, "vis. the ſaid Themas, and two others) entered and brought an Eje&- . 
ment; and in the Exchequer Judgment was given by Chief Baron Ward, 
Price and Lovell, againſt Baron Bury, for the Plaintiff Thomas Long; but 
in Trinity Term 1713, this Judgment was reverſed in Error in the Ex- 
chequer Chamber; and now upon Error brought in the Houſe of Lords 
it was argued, that this Reverſal ſhould be affirmed. Firſt, becauſe 
Dorothy being Heir at Law to the Teſtator, her Right, as ſuch, was to be 
favoured ; and all Deviſes to diſinherit as Heir at Law were to be taken 
ſtrictly. Secondly, that to make this Deviſe good to Thomas Long it muſt 
be conſtrued either a Contingent Remainder, or the Words Heirs Male be 
taken as a Deſcreptio Perſone to veſt in him. As a Contingent Remainder 
it cannot be good for want of a Freahold to ſupport it; all the preceding 
| Eftates being only for Years ; beſides if it were good as a Contingent 
Remainder in its Creation, yet Elizabeth Long, the Mother, being living 
when the particular Eſtates determined, it cannot veſt, becauſe non gf 
Heres viventis ; as Deſcriptio Perſonæ it cannot veſt, for that ought to be 
ſuch a Deſcription as is Vice Nominis, which the Word Heir Male (being a 
legal Term, and not accompanied with any other Words to determine 
the Senſe otherwiſe, as Heir apparent, or Heir now living, Cc.) cannot 
amount to, and the Word bogotten doth not determine the Senſe other- 
Page zog wiſe ; nor does any * Intent appear to confine the Deviſe to the Iſſue 
| Male of Elizabeth Long, then much leſs to Thomas Long only as the 
. Perſon deſcribed in this Deviſe; but notwithſtanding theſe Reaſons it 
was adjudged, that the firſt Judgment ſhould ſtand, and the Judgment of 
Reverſal be reverſed, though ten of the Judges were of Opinion that the 
Deviſe was void, and only the three Judges (Love being dead) before 
| Him e mentioned held it good. 9 . 0 0 


| held; in this i „ f ä 
Eeaſe, the Word Heir was uſed for Heir apparent: That the Teſtator had taken Notice that his 
Aunt, E. L. was living, and that ſhe had three Bons; he could not therefore mean that the eldeſt 


Son ſhould take ſtrictly as Heir, but as Heir apparent he might. Befides, he took Notice of his own 
Heir, and gave her an Annvity out of the Lands, which ſhewed his Intention that he ſhould net 
t have all the Lands; and the Limitation to his own right Heirs was expreſsly in Default of Iſſue Male 
© of the Body of his Aunt E. TL. fo that it was plain that he intended the apparent Heir Male of E. L. 
ſhould take before his own Heir general, and that his own Heir mould not take whilſt there was 
any Iſſue of E. L. Mr. Fearne obſerves that in this Caſe the Anceſtor did not take the legal Free- 


hold. Pa. 147. 3d Edit. | 


Ld. Raym. 75 F. having Iſſue two Sons A. and B. deviſes in the Words following; 
ah 4 op, © 1 give to my eldeſt Son J. all that my Farm called Dumſey, to him and 
4. his Heirs Male for ever, if a Female, my next Heir ſhall allow and pay 
to her 200. in Money, or twelve Pounds a Year out of the Rents and 
% Profits of Dumſey, and ſhall have all the Reſt to himſelf; I mean my 
« next Heir, to him and his Heirs Male for ever.” Upon the Death of the 
Teſtator A. entered and died, leaving Iſſue a Daughter; and it was ad- 
judged, that the Lands ſhould go to the ſecond Son B. and not to the 
Daughter of the eldeſt, though ſhe was Heir General. 5 
2Vern. 729. J. S. deviſed to Truſtees in Truſt, after Debts and Legacies paid, to 
Newocomen convey to A. his Couſin and the Heirs Male of his Body; and for want of 
d ſuch Heirs Male, then to the Heirs Male of the Body of B. his great 
461.3. C. Grandfather; and for want of ſuch Heirs Male, to his own right Heirs 
| for ever, and gave to his Siſter 20000. to be put out at Intereſt during her 
Life, ſhe to receive the Intereſt, and after her Death to her Children, and 
died, and ſoon after A. died without Iſſue; and C. being Heir Male of B. 
the Teſtator's great Grandfather but not Heir General, there being 2 
Dauphter of an elder Brother, the Queſtion was between him and the 
Teſtator's Siſter and Heir at Law, who had the 2000. deviſed to ber, 
whether the Deviſe was void or not; and my Lord Chancellor held the 
Deviſe good, and that C. ſhould take as a Perſon ſufficiently deſcribed and 
intended by the Teſtator. | | "6 


| 
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But when one ſeiſed in Fee deviſed his Lands to his Grandaughter 2 Will. Rep. 


(being his Heir at Law) for her Life, Remainder to his own right Heirs AR ang 
Male for ever, and died, leaving his Grandaughter his Heir at Law, and ire. 


alſo leaving a deceaſed Brother's Son, who was the next of Kin in the 
Male Line ; and it was held by Lord Macclesfield, that the Nephew could 
not take, that the Words Heirs Male muſt be intended Heirs Male of the 
Body, and could never extend to an Heir Male of any collateral Line; 
and it not being ſaid in the Will Heir Male of his Body or of his Name, 
the Grandaughter, who was his Heir at Law, might have an Heir Male, 
though not of his Name, and he ſaid that this Cafe differed from that of 


Brown and Barkham + that being merely a Truſt ; alſo that in that Caſe + The Caſs 


the Remainder was limited to the Heirs Male of the Body of Sir Robert of 
Barkham the Grandfather ; whereas here the Deviſe was to the Heirs B, be 


Male, without ſaying of any Body. era. 


8 aa” 1 
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diſtinguiſhed into Bemainders veſted, or in & 
Contingency and Abeyance. 


F an Eſtate be limited, either at Common Law, or by way of Uſe, to , Rol. Abr. 
one for Life, or in Tail, Remainder to the right Heirs of J. S. who is 41s. 


then dead, this is a good Remainder, and 9 veſts preſently in the Perſon Co. 95, 103. 


who is Heir at Law to J. S. by Purchaſe; and though a Daughter be then Flow: 56 
Heir at Law, and after a Son is born, yet ſhall the Daughter retain the 
Land againft him; for ſhe being Heir and coming within the Deſcription of this 

at the Time when the Remainder was limited, it then veſted and ſettled in Abridg- 
her immediately as a Remainder by Purchaſe, and ſhall not by any Acct- ment a Note 


dent after be defeated, || taken from 


Dormer v. 


Forteſcue, dividing Contingent Remainders into three Sorts. The Definition of the ſecond very | | 
ſhortly and improperly given, as taken Notice of by Mr. Fearne, pa. 153. the third Edition.——As 
think his Definition and Diviſions the beſt extant on the Subject, I thall give the Author's own 


(PD) Of the ſeveral Kinds of Remainders, as *Page306 WW 


was given as 


Words. © A Contingent Remainder is a Remainder limited ſo as to depend on an Event or Condi- Wl 


tion which may never happen or be performed, or which may not happen or be performed till , 


Valter the Determination of the preceding Eſtate; for if the preceding Eltate determine before Bi 


* ſuch Event or Condition happens, the Remainder will never take Effect. Under this Deſiui- [ 


© tion we may properly diſtinguiſh four Sorts of Contingent Remainders, — Fial where the Deter- Wi 


* mination of the preceding Eſtate is itſælf dubious and contingent. —Secondly, where the Contin- 


** gency on which the Remainder is to take Effect is independent of the Dete: mination of the pre- 55 
* ceding Eſtate. — Thirdly, where the Condition upon which the Remainder is limited is certain in 
* Event, but the Determination of the particular Eſtate may happen before it. — Fourthly, where 


- 


Third Edition, pa. 3, 4. 


* the Perſon to whom the Remainder is limited is not yet aſcertained, or not yet in being.” — } |. 


| i Vide the flat. 10 K 11 W. 3. c. 16, 


But if FJ. S. be living at the Time of the Remainder limited to his Co. 135. 


right Heirs, this puts ſuch Remainder in Abeyance or Contingency, Sen . 


that is, in no Perſon but in Nubibus till the Contingency happens, for in , 6, 51. 


the Feoffor or Donor it is not, becauſe he has limited it out of him, and 2 Kol. Abr. 


all Remainders muſt paſs out of him at the Time of the Limitation, 415. | 
though they do not preſently veſt in the Perſon intended; and in the "” 28, 
right Heirs of J. S. it cannot be, becauſe he cannot have Hetrs during Do, 54. 


his Life ; ſo there is no Perſon in Rerum natura within the . Deſcription, Moor 120. | 


to take it; therefore it is in the mean Time in Abeyance or Expectancy, 3 Co. 20. 
to veſt or not veſt, as the Caſe happens; for if J. S. dies during the par- 10 Co. 50. 


ticular Eſtate, then the Remainder preſently takes place in his _ 3 Pollex 56, 
| | | f but 


oo 


Raym. 145. ; 


$ In the for- 
mer Edition 


| Moor 104. in Tail, Oc. or to E. Wife of D. where in Truth there is no ſuch AH. or E. 


= fibility. Seniors Fuero of A. or to the right Heirs of A. there being then ſuch A. 


— 


Rol. Rep. 


| *Page307 therefore if they anſwer the * Deſcription at any Time before the par- 


F 
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but if the particular Eſtate determines by Death or otherwiſe in the Life 
of J. S. then ſuch Remainder is become totally void, and can never veſt, 

but the Eſtate ſettles again in the Feoffor or Donor, as if no ſuch Limita. 
tion in Remainder had been; and he becomes tenant to the Precipe and 
is obliged to do the Services; and though F. S. died foon after, yet his 
Heir can have no Benefit by ir, nut being capable of taking the Remainder 

When ie fel. „„ | „„ | 
Co. Lit. 3. But if there be no ſuch J. S. at the Time of the Limitation, though he 
Co. 66. be after born, and dies during the particular Eſtate ; yet his Heirs ſhall 


Ha never have the Remainder. So if a Remainder be limited to A. Son of B. 


# 


Dyer 337. though B. has a Son after called 4. or E. marries one E. yet they can 
2 Leon. 218. never 9 take the Remainder ; becauſe if there be ſuch Perſons as the 
be Words of the Gift import, there the Remainder ought to veſt in them pre- 
&#id:Black, ſently, and they will never after be made capable of taking it; but if there 
Com. 2 V. be no ſuch Perſons then in gſe, none who come within that Deſcription | 
170. Itisan after can lay claim to it, becauſe the Limitation was preſent to ſuch Per- 
8 ſons; but a Remainder limited Primogenito Filio, or Proximo bæredi 


mote a Pot. Maſculo of A. or | Propinquioribus Heredibus de ſanguine Puerorum, or 


in Ffe, or to the Wife that 4. ſhall marry ; theſe are good Remainders, 
and ſhall veſt when ſuch Perſons come in ęſſ as are within the Deſcription ; | 
becauſe here appears no preſent Regard for any Perſon in particular, and 


— 


ticular Eftate determines, it is Time enough; and ſo there is a Diverſity 
between a Remainder limited to one by Name in particular, and ſuch 
| Remainder limited by Deſcription, or Circumlocution, or between a gene- 
4 A Limita- ral Name and a ſpecial Name. F | 
tion ofa Re- „ | | 
mainder to a Baſtard before it is born, is not good : For though the Law allows the Poſſibility of 
having Baſtards, it preſumes it to be a very remote and improbable Contingency. Black. Com. 
2 V. 170. cites Cro. Elz. 50g. | = 


10 Co.85s, A. makes a Leaſe to B. for Life of B. and after the Death of A. to re- 
main to B. and his Heirs; this Remainder is Contingent, and cannot veſt 
: preſently, for if A. ſurvives B. it is void ; becauſe otherwiſe the Operation 
of Livery would be interrupted during the Life of A. for he cannot give 
himſelf any Eſtate, his Livery operating to paſs Eſtates from him, not to 
give any to him who had the Whole before ; and therefore during his Life 
the Operation of the Livery muſt ceaſe, and by Conſequence no Remainder 
can take Effect in virtue of that Liyery, which pro tempore being at an 
End, all that depended thereon ceaſes too, and can never after be revived; 
for the Livery muſt carry out all the Eftates at once from the Feoffor, and if 
he comes again into the Poſſeſſion before they can all take Effect, this 
breaks the Force of the Livery, and brings back again to him all that ſuch 
Livery had taken out from him, and then they can never take Effect but 
by a new Livery ; and this is the Reaſon of the common Cale, that one 
cannot give Lands to another to begin after his Death, becauſe being to 
make Lavery preſently, if that cannot operate preſently, it can never operate 
at all, for it is a Contradiction to give Lands to one by a ſolemn Livery, 
which is an Act executed and works preſently, and yet by Words to re- 
| ſtrain that Operation to a future Time; but in the principal Caſe, where 
A. dies firſt, there no Interruption is of the Livery, for B. had an Eftate 
for Life by virtue thereof ; and before that determines, the ſame Livery, 
which carried the Remainder in Abeyance, for the Uncertainty of its taking 
Effect, does upon A. s Death direct and ſettle, or bring down the Remain- 
der to B. and his Heirs, NI 95 = 1 


22 doe 11! ( ò˙;8 
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tf a Leaſe be made to A. B. and C. for their Lives, and if B. ſurvives 3 Co. 20. 
C. then to remain to B. and his Heirs, this Remainder is in Abeyance, 10 Co. 85 YE 
becauſe though the Perſon be certain, yet ſince it depends on C.'s dyin Se 
before him, till that be known the Remainder cannot veſt. 80 if a Leaſe EH 
de made to 4. for Life, and after the Death of B. who is a Stranger, to 
remain to C in Fee, or to A in Fee, theſe Remainders are in Abeyance ot 
Contingency, and depend on B.'s dying before C. or A. for if he ſurvives 


them, the Remainder cannot take Effect. | 


If a Leaſe be made to A. for Life, Remainder to the Abbot of D. and 00. Lit. 264. 
his Sueceſſors, though the Abbot be then dead, ſo as there is then no Hob. 33. 


Abbot at all, yet the Remainder ſhall be good if an Abbot be made before + Co: Shs 


the Death of 4. So of a Remainder to a Mayor and Commonalty, Dean 1 1 yo 


and Chapter, Prior and Convent, &c. though there be then no Mayor, Rol. Rep. 

or Dean or Prior. So of a Remainder to the Biſhop of D. Parſon of D. 254. > 
or other ſole Corporation and his Succeſſors ; theſe Remainders not being Do If 
limited to them by Name ſpecially, but to them generally, and ſo who- 

erer comes within the Deſcription before the Determination of the parti- 

cular Eſtate, is capable of taking by virtue thereof, are good Remainders 

in Abeyance, Cc but if there be no ſuch Corporations at the Time of 


| the Limitation, then the Remainders are totally yoid ; and none created 


after, tho” by the ſame Name, can take theſe Remainders, tho' a Patent 
be then paſſing to make ſuch Corporation. 5 | | 

If a Man makes a Leaſe to 4. for Life, and that after the Death of A. Plow. a3. 
and one Day after, the Land ſhall remain to B. for Life, Se. this is a Nm. 144. 
void Remainder, becauſe not to take Effect immediately upon the Deter- 
mination of the firſt Eſtate, and ſo during that Time there would be 
an interruption of the Livery, and no Tenant of the Freehold, either to 
do the Services, or anſwer to Strangers Precipes. BS | 1 

* If a Man ſurrendets Copyhold, or makes a Feoffment in Fee of *Page3o8 
Freehold Lands to the Uſe of his Wife for Life, Remainder to the Heirs Rol. Kep. 
of the Body of the Surrenderor and his Wife, this is a contingent Re- * * 
mainder not executed in the Wife, becauſe he who will take by it muſt 2 Rol- Abr. 
make himſelf Heir of both their Bodies, which cannot be before the Death 416. 
of both; and then if the Wife, who has the particular Eſtate, dies firſt, Dyer 99. 
the Remainder is become void, becauſe it cannot veſt when the particular e 
Eſtate determines. So if ſuch Feoffment or Surrender had been to the | 
Uſe of the Wife and a Stranger for Life, Remainder to the Heirs of the 


| Huſband and Wife, this Remainder alſo is contingent ; for though the 


Wife dies, yet it ſhall not veſt till the Death of the Huſband, and if he = 
ſurvives his Wife and the Stranger, the Remainder is become void. 
If one makes a Leaſe to 4. for Life, Remainder to him who firſt comes Poph. 5. 
to St. Jaul's Church, Cc. this is a good Remainder in Abeyance or Con- Moor 104. 
tingency, but can veſt in none till he qualifies himſelf to take it by com- © pe To 
ing to St Faul's Church; nor can any one grant away, though he ſhould Dos 35 
happen after to come there firſt. 5 : 
One levies a Fine to the Uſe of himſelf for Life, and after his Death Cro. Eliz. 
to the Uſe of his two Daughters till his Son B. ſhould return from beyond 109. 
dea, and ſhould come to the Age of twenty-one Years or die, and after CT KDE. 
ſuch Return and Age of twenty-one Years, or Death, which ſhould firſt 1 Will. 262. 
happen, to the Uſe of the ſaid B. and the Heirs of his Body begotten ; | 
b. returns from beyond Sea; and it was adjudged, that this was good 
Remainder, and ſhould veſt in him immediately upon his Return, though 
he was not then twenty-ane ; for the laſt Disjunctive Or is to be ap- 
pled to the whole oentence, and makes it disjunctive in all, and though 
his *omngy from beyond Seas, or to twenty-one Years, are uncertain, yet 
tis Death is certain; and therefore this Remainder does not depend alta- 
der upon Uncertainties; and in this Caſe it ſeems the Heirs 1 his 
8 | ody 
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Body ſhall not take by Purchaſe, though his Death had happened fi. 
and ſo the Remainder could not yeſt in himſelf, for the Limitation being 
: to him and the Heirs of his Body, whoever takes by virtue thereof, muſt 
(«) Co. 99. take as from him, and conſequently will be in by (a) Deſcent, and not 
Shelley's by Purchaſe. | HH | 
wes rh . 80 if one deviſes Lands to A. for Life, / tam diu ſola vixerit, and after 
3 Leon. 182. her Death or Marriage, Remainder over to another, this is a good Re. 
12 20. mainder, becauſe it is certain one of the two Contingencies will happen; 
Dyer 142. but if one gives Lands to 4. till B. comes to twenty-one Years” of Age, 
and when B. comes to ſuch Age, then to remain over, this Remainder is 
contingent, and uncertain whether it will ever veſt, for if B. dies before 
ſuch Age, the Remainder is become void. So where Land is given to 2 
Woman fo long as ſhe ſhall remain ſole, or to A. till B. comes from Rene 
to England, and after her Marriage, or B.'s coming to England, then to 
remain to C. in Fee, theſe Remainders are contingent, and uncertain 
whether they ſhall ever veſt or not, for if the Woman neyer marries, nor 
B. comes to England, theſe Remainders will not veſt, but are become 
void. So if Lands are deviſed to one for Life, and if the Deviſce be 
_ difturbed, that then the Land ſhall remain over to another in Fee, this 
creates no Remainder till ſuch Diſturbance, and if that never happens, 
/ the Remainder fails likewiſe ; for theſe Remainders are not to ariſe but 
upon ſuch Acts done, and therefore if they fail ſo does the Remainder. 
Poph. 97. One levies a Fine to the Uſe of A. and the Heirs Male of his Body, 
10 Co. 85. till he or the Heirs Male of his Body attempt to alien or ſell, and then 
$ Sce infra to the Uſe of B. ©. A. dies without Iſſue, and without any Attempt, j 
> not Se. B. will have no Eſtate, for his Remainder was not to begin but upon 
of the third ſuch Attempt precedent, and that not happening, the Remainder never 
Paragraph, takes Place, | Tie | 
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and 324, F. | | | = 
®Page3o0g * A Leaſe is made to A. for Life, Remainer to B. for Life, and if B. 5 
' Plow. 23, dies before 4, that then the Land ſhall remain to C. for Life, this is a good 5 
3 Co. 20. Remainder, if the Contingency happens, otherwiſe not; and in the mean te 
2 e '44- Time the Eſtate continues in the Leſſor, and is not in Abeyance, being Þ the 
5 expreſsly limited to go over, if ſuch Contingency happens, therefore till it 58 
does happen nothing is deveſted out of the Leſſor. | _ 

Raym, 42). One deviſes Lands to his Wife during her natural Life, if ſhe does not ho 
3Leon.182. marry, but if ſhe marries, then preſently after my Son A. to enter and 858 
3 Lev. 125. enjoy, to him and the Heirs Male of his Body; and it was adjudged, frlt, wa 
That by this Will the Wife had an Eſtate for her Widowhood only; {e- (4, 

condly, That this was a Remainder veſted in A. preſently to take Effect in jel 

Poſſeſhon upon the Death or Marriage of the Wife, which ſhould firſt did 

happen, and not a contingent Remainder to take Effect only in caſe tic pron 

Wife married. | 9 | "Thi 

Cro, Jac. One deviſes Lands in this Manner ; My Will is to intail all my Lands _ 
696. to my Nephew A. and the Heirs Male of his Body, and, for Default of repy 
Jon. $7- - ſuch Iſſue, to his Brother and the Heirs Male of his Body, Qc. Haben- its ( 
. to them ſeverally, and to the Heirs Male of their Bodies, to the whe 
Cont. Rem. only Intent and true Meaning of this my Will, and ſo long as they and migh 
167, 170. every of them do perform and keep the true Meanjng thereof touching roid 
Cowp. 234, the intailing all my ſaid Lands in Manner following; and therefore I ge only 
2 all my ſaid Lands to A. and the Heirs Male of his Body begotten, us | was 1 
3 53» til he or they make any Acts to alter or diſcontinue the Eftate-T the [ 
3TermRep: and then to H. and the Heirs Male of his Body, with other Remainder mint 
484, 488. over, and dies, A. enters; B. dies leaving Iſſue C. and then A. levies 3 Mea 


Fine; and it was objected that C. could not enter, becauſe the N 
deviſed to his Father was contingent, and not to ariſe but upon he - 
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teration of the Eſtate, and not before or otherwiſe, and then B. dying 
before that Contingency happened, the Remainder could not veſt; but it 
was adjudged that the Remainder to B was not contingent, but an im- 
mediate Deviſe, and that otherwiſe the Intent of the Deviſor, which wass 
to give to every one in Remainder ſucceſſively, would be deſtroyed, tho“ 
they keld the Limitation over upon his Alienation did not ſo defeat the 
Operation of the Fine, as to prevent the Diſcontinuance wrought thereby, 
and give him in Remainder immediate Title of Entry thereby, for that 
ſuch Clauſe tended to a Perpetuity, and was condemned in Law upon the 
Reaſon of other Caſes there cite. bo. „„ 


NY — 
F 


IP 1 


[In the Caſe of Smith, on the Demiſe of Dormer v. Pacb hunt & al. 
(commonly called by the Name of Dormer and Forteſcue) there was a 
Limitation in Remainder (after ſeveral preceding, Eſtates for Life and 
in Tail) to the Uſe of 4. for ninety-nine Years, if he ſhould ſo long live, 
and from and after the Death of A. or other ſooner Determination of the 
Fflate limited to him for ninety-nine Tears, to the Uſe of I ruftees and 
their Heirs, during the Life of the ſaid 4. upon Truſt to preſerve con- 
tingent Eſtates, ©c. and for that Purpoſe to make Entries and brin 

Actions, Cc. but to permit the ſaid A. to receive the Rents and Profits, 
Ec. during the Term of his Life; and after the End or other ſooner 
Determination of the ſaid erm, to the Uſe of the firſt and other Sons 
of A. ſueceſſively in Tail Male, with divers Remainders over. By the 
Expiration of all the greening Ettates, 4. came into Poſſeſſion of the 
Eſtate limited to him for ninety-nine Years 5 and having a Son, he, to- 


gether with that Son, when he'came of A 8, levied a Fine. of the Lands - * 


to make a Tenant to the Precipe, and ſuftered a Recovery of the ſame, 
in which the Son was vouched. The Son died without Iſſue, and after- 
wargs 4. died without leaving any other Son; the next ſurviving Re- 
mainder-man made his actual Entry within, five Years, and the Queſtion : 
was, Whether the Recovery had barred his Remainder ?——This Point 
depended entirely on another Queſtion, Whether rhe Freehold was in 
the Truſtees during the Life of 4. or not? For if it was, the Recovery 
was not well ſuffered for want of a good Tenant to the Precipe, and 
conſequently did not bar the Remainder ; but if the IJ ruſtees had not 
the Freehold, then it was in the Son, and of courſe he was capable of: 
making a good Tenant to the Præcipe, and the Recovery in that Caſe" 
was well ſuffered ; for the Court held that the Fine by Leſſee for Years, 
{4.) or the Reverſioner, (the Son) could only operate by way of Eſtop- 
pel, to bar the Parties claiming under ſuch Leſſee or Reverlioner ; but 
Gd not acquire the Freehold, as à Feoffment would have done. Io 
prove that the Freehold was not in the Truſtees, it was inſiſted, Fin, 
[hat the Remainder to the Truſtees was void in its Creation, becauſe to 
commence after As Death, and then hold during his Life, which was 
repugnant, and could never take Effect at all. Secondly, If not void in 
us Creation, it was a Contingent Remainder, becauſe it was uncertain 
whether it ever would take Effect, as the erm of ninety-nine Years 
might not determine in 4s Life-time. Thirdly, That if it was neither, 
ind nor contingent, yet it did not amount to a legal Eſtate, but was 
"ly a Right of Entry. But the Court reſolved that the Kemainder 
ls not void in its Creation, its Commencement not being. reſtrained to 
de Death of A. but limited from the Death of A. or other ſooner Deter- 
nation” of the Late for - ninety-nine Tears, and therefore might take 
Meet by Surrender, Forfeiture, or EfMluxion of Time in A.'s Life-time. 
px... That it was not a Contingent Remainder, being limited to Per- 
ois in Fe, without any Condition precedent to be performed, it did 
on depend on the Death of 4. but on ſuch other vents, (viz. For- 
Vol. II, SE feiture, 
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h ffiiture, Surrender, ©.) as might determine the particular Eſtate from the 


= Nature of the Eſtate itſelf. Thirdly, That it was not a mere Right 


| of- Entry, but a legal Eſtate; for a Grantor cannot reſerve a Right of 
\ _ __ ._ Entry:to a Stranger, nor can a Right of Entry ſubſiſt without an Eftare. 


Therefore the I ruſtees had the Freehold for the Life of J. And, upon 
- 4 whole, the Court held that the Fine and Recovery did not bar the 


Remainder. Vid: Vin. Abr. 18 Vol. Fol. 418. 3 Athyns 135. and 


_— 


Fearne's Eſſay 153, Se.! 


* 


%s 4 = * „ 


) That Eſtate is ſufficient to ſupport a Re: 

| / : FR mainder. 2 F . 
: A* every- Remainder muſt depend upon a particular Eſtate, ſuch 
"A particular Eſtate muſt be ſufficient to ſupport the Remainder, and 
cannot by the general Rule of Law be leſs than an Eſtate for Life; ſo that 


Wagez io of Ule to A. Remainder to the right Heirs of J. F. who is * living, this 
Co. 134. a : 
Chulleigh's take the Freehold, and that cannot be in Abeyance. 9 
Caſe. a ä : 
3 Co. 20. 4 Leon. 21. 4 Mod. 256. Poph. 4, 82. Co. Lit. 217. 4 Mod. 256, Salk. 226. pl. 4, 


no Leaſe could be made for more than forty Years. Co. Lit. 45. b. Wil. Rep, 574. 


$ Unleſs the Freehold paſſes ont of the Grantor at the Time when the Remainder is ceated, 
ſuch Fiechold Remainder is void; it cannot paſs out of him without veiling ſomewhere; and in 
the Caſe of a Con ingent Remaindet it muſt veſt in the particular Tenant, elſe it can veſt no where: 
Unleſs, therefore, the Eſtate of ſuch pat iculat Tenant be of a Freehold- Nature, the Frechold can- 
not veſt in him, and couicquently the Remainder is void. Black, Com. 2 V. 171. Z 


Moor 438. . So if one makes a Leaſe to A. for twenty-one Years, if be or if B. 


1 the firſt Son of the Body of B. in Tail, and ſo to the ſecond, c. in 
* * Tail, Remainder to C. in Fee; all thele Remainders are void, becauſe 

the firſt Eſtate being but for Vears; and the Remainder not to take Effet 
immediately after thoſe Years, but at a future Time, after the Death of 

A. or B. which may be long after, and ſo during that J ime there would 

be an Interruption of the Livery, and no ] enant of the Freehold, there- 

fore theſe Remainders are void; and though it happen that 4. or B die 

within the I erm, yet till their Death the Freehold would be carried into 
Abeyance, and could not veſt in thoſe in Remainder for-the Incertainty of 


that after, cannot ſave the Remainder which was void before; but if ſuch 

Leaſe had been made,' and then it had been limited, that after the Deter- 

Uh . mination of that Eſtate or after the Expiration of the ſaid Term, to (. 

Pow 83. for Life, or in Tail, Ec. this had been a. good Remainder executed pre- 

Vaugh. 46. ſently, as if a Leaſe for Years had been abſolutely to one, Remainder to 

another for Life, Cc. for here was no laterruption of the Livery, or Wart 

— of a Tenant of the Freehold. g 1 

e 185 A Remainder cannot depend on an Eſtate at C5. Will, ſo that if ſuch 

„/ But an Eſtate be made with. Remainder, the Remainder is void; the Reaſon 

85 X ws 2 whereof ſeems to be, becauſe by the Limitation over the Will is inſtantly 
may ve 5 4 


- lawited to commence after the Death of another, Sid. 347. 1 8 


4 * t 


if one makes a Leaſe for (a) Years, either at Common Law or by Way 


pl 685, Hall fo long live, and after the Death of B. or after the Death of A. to 


the Death of A. or B. within the 'l erm; and therefore the happening of 


Remainder is void, becauſe till the Death of J. S. there is no Power 0 


1.d. Ray m. z. Skin. 408. pl. 3. (ay Leaſes for Years were anciently of ſo little Valve, tlat 


— 


V4 
- 


\ 


* 


|  REMAINDER any REVERSION. 8 
determined, and then the Remainder cannot be good for want of a particular | 
Eftate whereon to depend; and in Poſſeſſion it cannot be good, becauſe it 


was limited as a Remainder. 5 


$ An Eſtate 

| | | at Will is of 
a Nature ſo lender and precarious, that it is not looked upon as a Portion of the Inheritance ; and 
2 Portion mult firſt he taken out of it, in order to conſtitute a Remainder, Beſides, if it be a Free- 
bold Remainder, Livery of Seiſin muſt be given at the Time of its Creation; and the ntry of the 
Grantor, to do this, determines the Eſtate at Will in the very Inſtant in which it is made; or if it 
be a Chartel Intereſt, though perhaps it might operate as a future Ccatrad, if the Tenant for Years - 
be a Party to the Deed of Creation, yet it is void by way of Reerainder : For it is a ſeparate inde- 
p:adent Contract, diſtin from the precedent Eſtate at Will; and every Remainder muſt be Part | 
of one and the ſame Eſtate, out of which the preceding particular Eſtate is taken. And hence it 1 
ö generally true, that if the particular Eſtate is void in its C eation, or by any Means is defeated 
aiterwards, the Remainder ſupported thereby thall be defeated alſo.— Bla k. Com. 2 V. 166, 7 
Cites for the ſeveral Poſitions. 8 Rep. 75, Dyer 183. Raym. 151, Co. Lit. 298. I 


h | | | f | = 
d If one make a Leaſe to A. for Life, Remainder. to him for Years, or Co. Lit. 54. 
at 4 for his own Life, Remainder to him for the Life of B. theſe are hes a 
ay od Remainders, and both Eſtates are veſted in A. for though he can . 


ye no Benefit of the Remainders in his own Perſon, yet he may give, 3 Leon. 22. 

rant, deviſe or aſſign either Eſtate, and a greater Eitate may ſupport a 1 Wood's 

els, as in theſe Caſes, but not e converſo; therefore if one make a Leaſe Conv. 117. 
0 4. for Years, Remainder to him for Life, the Leaſe for Years is „ 


.J. Irowned. : 5 

ys | A Remainder may be limited, upon a Gift in Frank Marriage, either to Co. Lit. 21. . 
be Donees themſelves, or to a Stranger. : Sodb. 19,20 

ted, lf 4. on the Marriage of his Son, Ec. covenants to ſtand ſeiſed to 2Lev.52.54. 


te Uſe of the Son for Life, or for ninety-nine Years, if he fo long live, 3 Keb. 110. 
mainder to two Strangers during the Lie of the Son, upon Truſt to 
port contingent Remainders, with Remainder to the firſt and other Sons 

al, &c. this Remainder to the two Strangers is void, becauſe there is 
Conſideration, and then by Conſequence there is no Eſtate to ſupport 
e contingent Remainders to the Sons. „ | 
If one makes a Leaſe to A. for the Life of B. remainder to C. in Co. Lit. 298. 


f * t, d. dies; now till an {a) Occupant enters, there is no particular *: 8 920 
00 Pate, and yet the Remainder to C. continues good +, becauſe it veſted 2 
h of 0. preſently by the firſt Limitation, and the Want of a Tenant to the to A. for the | i 


| Eſtate ſhall not vitiate the Eſtate to the ſecond, which was well Life of B. 
ed. 5 b 0 Remainder 


nere · 7 | over, if 4. 
die $ | N | | dies, he in 
into | OM ſhall haye the Rent preſently, becauſe the Eſtate for Life in the Rent determined by 
ty of ah of 4. and there can be no Occupant of a Rent, Moor 664. Yelv. 9. Vaugh. 200. 
ng of But now (inc the St © ; hy 8 1 ä | 22 
: t „ . To . . * . , 
fach Penny is hay utes 29 Car. 2. c. 3. and 14 Geo, * e ſach Vacancy of the yer 
Jeter- 


fone grant a Rent to the right Heirs of J. S. who is then living, 

under over, this whole Grant is void, for J. S. cannot have Heirs 

er to ung his Life, and ſo there is no Perſon to take the particular Eſtate, *Page31r 
Wart "ithout that there can be no Reminder, and therefore that is like- 2 Rol. Abr. 
rod. $0 if a Leaſe be made to J. S. for Life, where there is no 413. 


ws | eilon, Remainder over, the Whole is void for the ſame Reaſon. _— „ 
i leaſe be made to a Monk or other Perſon, who has no Capacity 133. 
tant) ag to take, for Life or Years, Remainder over, both are void; Leon. 195, „5 
| N 5 theſe Caſes, if ſuch Eſtates were deviſed by Will, he in the Dyer 122. . 
deter- er ſhould take preſently. So if the firſt Deviſee refuſes, or dies Blow. 344+ | 


* ale-time of the Deviſor, the Remainder ſhall veſt in Poſfeſſon .. 163. 
. becauſe that in a Will the Intent of the Deviſor is principal 5 
tarded ; ſo that if the particular Eſtate fails, the Deviſe — „ 


i b : N 279 
8 — W 3 : j 9 
5 $ * 6 { 
r „ t 2 2 
4 i 3 
-'4 7 . 


„ - REMAINDER 'anv REVERSION. * 
| ſhall be conſtrued as a new original Deviſe to ſupport the Intent of the 
Moen | Tone e %% do, IN 
Perk, Sed. 1 fone gives Lands to A. in Tail, Remainder to himſelf for Life or Year, 
566. Remainder to B. in Fee, this Remainder to himſelf is void, becauſe none 
Leon. 197. can give Lands to himſelf, and yet the Remainder to B. is good, becauſe 


1 Mod. 410. there is a particular Eſtate to ſupport it. So if the firſt Remainder were i 


24 a Monk or other incapable Perſon, Remainder over, this laſt Remainder is 

good, and ſhall take Effect in Poſſeſhon upon the Determination of the 

particular Eſtate, without any Regard to the meſne Remainder, which va 

5 void. „„ nel FEY - 

wall. Rep I by Leafe and Releaſe Lands are limited to the Uſe of a Proteſtant 

36. vl. 4. for Life, Remainder to B. a Papiſt for Life, Remainder to C. a Pro. 

in the Caſe teſtant, and A. dies, in fuch.Caſe the Remainder to B. the Papiſt being 

- - Carrick v. void, the next-Remainder to C. ſhall take Effect preſently in the fame 

8 e e Manner as if a Remainder. were limited to a Monk for Life, or to one 

| Chancellor. Who refuſes to take, or if ſuch Remainder-Man were dead, and there nerer 
| had been ſuch a Limitation, | 5 74 

= | Vent, 189. A Right of Action cannot ſupport a contingent Remainder, but ther 

[ ._ 2 Lev. 35. muſt be a particular Eſtate actually in Being, or a preſent Right of Entry; 

= | re Analg but a future Right of Entry is not ſufficient. : 


J Df the.Continuance of the particular Eftats 
F and when the Remainder is to commence, 


5 F a Man makes a Leaſe to 4 for Life, and that after the Death 

roy 5 ig. A of 4. and one (a) Day after the Land ſhall remain to B. for Life 

; Viki: Oc. this is a void Remainder. becauſe not to take Effect {b) inm6 
1 ep. 66.] diately upon the Determination of the firſt b ſtate, and ſo during dit 
| (a) That the Time there wouid be an Interruption of the Livery, and no '| enadt 


1 


Law 15 nice of the Frechold, either to do, the Services or anſwer to Strangers Pie 


to an ln- . 

ſtant, Ld. Cipes. | 

OY old „„ g 5 | 

316. 5 (5) That if the Contingent Remainder cannot take Effect when the particular 1 
determines, be it by Surrender, Merger, Feoffment, or otherwiſe, it can never after ariſe, 2% 
380. in the Caſe of Pureſoy v. Rogers. I | 


Fg F ; : - , ; N ——— 
* a —— 
p 7 i, Sw 5 wy s a 5 D ' * 9 12 


+4 § See infra, 312. (G.) 


4 Mod. 488 A. ſeiſed in Fee deviſes his Lands to B. eldeſt Son of his Brother & 

1 for Life, Remainder to the firſt Son of B. in Tail, and ſo to all 

pl. 6: other ſons in the ſame Manner ſucceſſively, Remainder to I.! 

Catth. 309. Son of C. for Life, Remainder to his firſt. and other Sons in Tal ie 

Reve v. ceſſively, and dies; B. enters and dies, leaving his Wife enfeent vid! 

Long. Son, then D. enters as in his Remainder, and fix Months after J 

| Son is born ; and all this. Matter being found ſpecially, it was zh 

in C. B. for D. againſt the Son; firft, Becauſe this being a coli, 

#*Pagez12 * Remainder to the Son, and he not being born at the Time uber! 

„„ particular hſtate determined, this became void; ſecondly, D. being 
; next in Remainder, and having entered before the Birth of 

was. in by Purchaſe, and therefore ſhall not loſe his Eftate by Wl 

born after; and this Judgment was affirmed in B. R. for they © 


for Lie, 
| ) imme · 
ring that 
5 | exaſt 
gers Fi 


ular Et 
288 


„ 
, 
; 


695 and of the Strifineſs of the Law herein. 


(e) Contingent Remainders, how prevented 


:\tats, 
„ 
e Dent 


Eſtate, or at the Inſtant + of the Determination thereof, ſuch Remainder : 
is for ever deſtroyed ; the Reaſon whereof ſeems to be, to prevent the ploud. 25. 


| allowing ſuch Remainder to take Place wherever they happened; for if 


ought to veſt when the particular Eſtate determines, if they cannot fo do, 


or by Way of Uſe, 


in him by Purchaſe, becauſe the Word Heir was in the ſingular Number, preceded and diiſin- 


* 


REMAINDER Au RE VERSION. 8 
lainly to be a contingent Remainder, and not an executory Deviſe or a 
ſpringing Remainder, for that would introduce a Perpetyity not to be 
barred by a common Recovery, becauſe it would be the ſame to all the 
other Sons; but here it being a coptingent Remainder, and not bappening 
in Time, it is gone for ever; and they relied on Archer's Caſe z but upon à 
Writ of Error brought into Parliament, the Judgment was reverſed by al - 
moſt all the Lords, becauſe being in a Will, they thought that by the 
Mearing and Equity thereof they ought not to difinherit the Heir for fuch FE 
a Nicety, and that a Will was otherwiſe to be e ng than a Deed; . 
and therefore they conſttued it an executory Deviſe or ſpringing Remain- 
der to the firſt and other Sons, and that the Freehold ſhould veſt in D. till 
the Son was born; but all the Judges were much diſſatisſied with it, and 
did not change their Opinions, but blamed the Judge who permitted it to 
be found ſpecially where the Law was ſo certain and clear. 5 
Mete, That now by the 10 & 11 W. 3. cap. 16. Proviſion is made, 


| that after-born Sons and Daughters, to whom Remainders are limited in - 


Contingency, ſhall take in the ſame Manner as if they had been born in the 
Father's Liſe- time, though no Eflate be limited to Truftees to preſerve and . 
ſuch contingent Remainders, which Ad was made by Reaſop of this — 


” 7 1 So 
a = > och 9 * 


from riſing or coming in Eſſe. 
H as has been before obſerved, the general Rule is, that Co. 134. 


if the contingent Remainder cannot veſt either during the particular Nerd 5 
opb. 82. 


Inconvenience and Danger that might otherwiſe enſue to Purchaſors by x Rep. 66. 
but the Latitude of a Day were given to their veſting after the particular 
Eſtate ended, they might as well ariſe one handred Years after ; the Rea- 
ſon of ſuch Allowance being the ſame ; and fince by the Limitation they 


- 


they ſhall never after take Effect, be they limited either at Common Law 
As in Archer's Caſe, a Deviſe of Lands to J. for Life, and after to the Oo. 66. 
next Heir Male of A. and the Heirs Male of the Body of ſuch next Cio. Elz. 
Heir; A. having iſſue B. his Son, makes a Feoffment in Fee to C. upon 453: | 
whom B. enters; and it was adjudged, firſt, That this was good as e 238. 
contingent Remainder ; 4 fondly, That by this Feoffment of A. who FLASMts: 
was but Tenant for Life, the contingent Remainder was deſtroyed, for Moor rcg. 
every Remainder ought to veſt either during the particular Eſtate, or at 2 Sid. 67. 
leaſt eo inflanti_that the particular Eſtate determines ; and here by the 33 
Feoffment the Eſtate for Life of A. was determined by Forſeiture; and GT 1 
ince the Remainder could not then take Effect, for non ęſt heres viventis, 102, 241, 
it can never after ariſe. | | EE ta Rewain- 
* der velting 


guiſhed by the Woid next, and followed by the Words of Limitation grafted on it. Feaine 103, 
103. zd Edit, ä | | 55 . 


* 


£9 


8 . 
0 | 


__ REMAINDER ANY REVERSION. 
*Page3 A 80 where one made a Feoffment in Fee to the Uſe of himſelf for 
2Lcon.178. Life, and after to the Uſe of his firſt Son and his Heirs ; the Father and 

. Feoffees, before any Iſſue, infeoff J. S. and his Heirs for a valuable Con. 

ſideration without Notice, and then the Father dies leaving Iſſue a Son who 
enters; and by the, better Opinion the contingent Uſe to the Son was de. 
ſtroyed; becauſe by the Feoffment the particular Eſtate was determined, 

and the Son not being in F/e to take Advantage of the Forfeiture and 
Wrong done to his Remainder, ſhall never after ſet it up againſt the Pur. 


* 


chaſer; and the Feoffees, by their joining in the Feoffment, have excluded 


themſelves of any Entry to revive the Remainder, if that were neceſſary, 
as (a) a Releaſe by them after the Feoffment of the Father would likewiſe 
Abr. 797. have done. | 7: + | 

Co. 120. d. bad Iſſue B. and C. his Sons, and makes a Feoffment in Fee to the 
Poph. 70. Uſe of himſelf for Life, and after to the Uſe of the Feoffees and their 
Chulteigh's Heirs during the Life of B. Remainder to the Uſe of the firſt, ſecond, and 


(2) 2 Rol. 


C {t —— * . * 5 2 f ire 
[Sce various Other Sons of B. in Tail Male, Remainder to the Uſe of C. and the Heir af 
.  Obſerva- | 


his Body, Remainder to his own right Heirs, and dies; the Feoffees inſeoff 


0 1 on ws B. in Fee, without Conſideration, and with Notice of the firſt Uſes, and 
rguments 


daun from üfter B. hath Iſſue a Son, and if he was barred by the Feoffment of the 


'*  Chudleieh's Feoffees, was the 


Cate, in 


Queſtion ; and adjudged, upon Solema Argument in the 
Exchequer Chamber, that he was barred ; for the Feoffment of the Feoffees 


Fearne 158, diveſted all the Eſtates and future Uſes, and though B. had Notice this was 


217, 225, 


248. 3d 


Edit, ] 


Ss.  $7Yideſtat. hs : 8. 
MW, 10& 11 W. create Perpetuities, and tend to the Deſtruction of Families, who, upon 


3e. 16, no Occaſion whatever, could diſpoſe of their Eſtates. | 

Ka rl Al. Tenant for Life, Remainder to his firſt, ſecond, and other Sons in 
110. Hail Male ſucceſſively, Remainder to B. far Life, and ſo to his firſt, ſecond 

Uvedal v. and other Sons in Tail Male, then B. having Iſſue a Son, and A vo Son, 

Uvedal, A. cuts Timber Trees; the Son of B. who is then Tenant in Tail ſhall 
= have them, for the Property thereof is in him by Reaſon of his Inheritance, 
8 and the Remainder to the firſt and other Sons of A. is no Impediment, be. 

ing but a Polhbility, which may never happen, and is of no regard till it 

ſt bs proper does happen, but may be deſtroyed by Feoffment, c. 

o obſerve, — 


not material, the Eſtate out of which the Uſes were to ariſe being diveſted 


and gone; and the new Eſtate given by the ſecond Feoffment ſhall not be 


ſubject to the Uſes limited by the, firſt Feoffment ; and there being no Son 
of B to enter when the particular Eſtate determined, as in this Caſe it did by 


the Feoffment, which was a Forfeiture thereof, he ſhall never enter after; 


for the Statute 27 H. 8. (cap. 10.) executes no Uſes but When the Eſtate 
continues in the Feoffees to ſerve them, and nor when that is diveſted, and 
the Uſe itſelf turned to a Right. Alſo it was held in the ſame Caſe, that 
if there had been no Alteration of the Paſſeſſion, but that B had died be- 
fore the Birth of his Son, he ſhould never after have the Eftate, the Re- 
mainder'to C. being then executed, and the Son of B. born out of due 
Time : and they agreed that the Preſerving ſuch contingent Uſes would 


that Chancery will not admit of Waſte by Colluſion between Tenant for Life and the Perſon in. 
titled 10 the fiſt veſted Eftare of Inheritance, to the Prejudice of Sons not in Efſe. See the Cale 
of Garth and Sit Jobn Hind Cotton. 1 Vezcy 524, 546. : | | 


Cro. Car, 


51 and to the Heirs of the Survivor of them, and after the Huſband makes 
Fearne's A Feofiment in Fee, and dies; the Wife enters, and infeoffs a Stranger, 


5. C. cited. 
Ld. Ra, m. 316. BO cited. 


One made a Feoffment in Fee to the Uſe of himſelf and his Wife, 


3 


of 


- 


wich her Huſband, yet, during the Coverture, ſhe was bound by his 


: 
; > 
W : 1 


REMAINDER any RE VERSION. 
of the Death of the Party who firſt dies, cannot afterwards, by any Act, 
he revived ; and though in this, Caſe the Wife had a joint Eftate for Life, 


— 


Feoffment, and ſo could not prevent the Deſtruction of the contingent Fee, 
which was not to take Effect till the Death of one of them. S in this 

; 5 1 8 + * Caſe the 
particular Eſtate was not ſubſiſting at the Huſband's Death, when the Fee ſhould have veſted, for 


took Effet at the Inſtant the Remainder thould have veſted, yet it was inſufficient, for it- thould 
have been then actually exiſting, Feaine 216. 3d Edit. | 0 „ 


pee to the Uſe of himſelf for Life, Remainder to the Uſe of C. for Life, Cro. Cu. 
Remainder to the firſt Son of C. who ſhould have Iſſue of his Body, and to 364. 


Borten V. ; 


his Heirs for ever; and; for Default of ſuch Iſſue, to the Uſe of the firſt Nabel, 


Daughter of C. who ſhould have Iſſue of her Body, and to her Heirs for Fearne's 


ever, and ſo to the ſecond, c. Remainder to the right Heirs of C. for Cont. Rem. 


ever; and dies; C. er.ters, and hath Iſſue a Son, who dies without Iſſue; 5. 


then after C. levies 'a Fine with Proclamation, and B. enters as for a For- 

feiture of his Eſtate for Life; but it was adjudged againſt B. for the Tee 

reſted preſently in C. and the other Limitations were but contingent, and 

ſo barred and deſtroyed by the Fine, there being then none in Eſe to take 

them, and then the Fee was immediate to his Eſtate for Life, and ſo the 

Fine good, and no Forfeiture. | . ä e 
If one makes a Feoffment in Fee, or Covenant to ſtand ſeiſed to the „„ 
Uſe of himſelf for Life, and after to the Uſe of his firſt Son in Tail Male, B= /s Cafe. 


Cc. and, before the Birth of any Son, makes a Feoffment in Fee, this 3 g 
carne s 


- 


ariſe, | : : 3 

One made a Feoffment in Fee to the Uſe of himſelf for Life, Remain- = Elis. 
der to the Uſe of his Wife for Life, Remainder to A. his eldeſt Son for 630. 
Life, Remainder to the eldeſt Iſſue of A. which ſhould be at the Time of Yoo pl. 
his Death, Remainder to C. in Fee; J. hath Iſſue B. his eldeſt Son; the e 6 
Feoffor dies; his Wife releaſes to A. for Years, and he makes a Feoſſment B. 
in Fee to D. to whom C. levies a Fine; the Wife dies, then A. dies, and Lit. Rep, 
it was adjudged, that, by this Feoffment, the Remainder to the eldeſt Son 24. ; 
of B. which ſhould be at the Time of his Death, was deſtroyed, though 225 8 
he had then a Son actually born; becauſe it was contingent and uncertain Ules, 197. 
whether that Son would continue to be his eldeſt at the Time of his Death ;_ . 
for he might die, and another be his eldeſt ; and therefore the Remainder 
could not veſt in him in his Father's Life, and by Conſequence being in 


| Contingency was deſtroyed by the Feoffment, which determined the parti- 


cular Eftate before the Remainder could take place ; but note, if the Wife 
had entered, this had revived the contingent Remainder, for her Right of 1 Rol. Ab 
Entry was ſufficient for that Purpoſe ; or if ſhe had ſurvived A. then, . 55 
though ſhe had died before Entry, yet might the Feoffces, aftet her Death, 
enter and revive the contingent Remainder. tg | . 
makes a Leaſe for Life by Indenture, with Livery, to H. and if Noor pl. 
it fortune B. to marry any Wife, who ſhall ſurvive him, then the Land 750. 

ſtall remain to ſuch Wife for her Life; Proviſo if B. does not in Wri- le v. 
ung, or laſt Will, declare his Mind that ſhe ſhall have it, then it ſhall fo 

dot remain to her; B. before Marriage makes a Feoffment to C. to 
whom A. levies a Fine, and ſuffers a Recovery, and after H. marries, 

and makes a Declaration, that his Wife ſhall have the Remainder, tc, 

then he and his Wife levy a Fine to C. and after he makes another like 

e and dies; and his Wife enters, and by Certificate of two 

ages to the Chancellor, her Remainder was deſtroyed by the F ue 5 

ä | | becauſe - . 


Vent. 189. 


go where one hath Iſſue two Sons B. and C. and makes a Feoffment in * Page 3 14 


his ſecond Froff nent had deſtroyed it during the Covertwe ; and though the Wife's Right of Entry 


deſtroys the contingent Remainder to the Son, ſo that it can never after Cant. Rem. 


* 


re 


* 
— 


„ REMAIN DER any REVERSTON. : 
becauſe the Freehold was thereby determined before the Remainder could 
take Effect; alſo the Poſhbility of the Wife was inclufively given Away 
in the Fine, and then the Declaration was to no Purpoſe; and fo it ſeems 

| it would have been if he had made ſuch Declaration, and after had 
made the Feoffment, for that Declaration had only made the Remainder, 
 ebſolute to the Wife who ſhould ſurvive him, which being contingent, 

and uncertain who that would be, would be barred and deſtroyed by the | 


- 


Feoffment. | 

If one makes a Gift in Tail to H. Remainder to the right He of 
F. S. and A. makes a Feoffment. in Fee, and then J. S. dies, and after 
A. dies without Ifſue, yet the right Heirs of J. S. ſhall never have the 
| Remainder, for by the Feoffment of A. the Eſtate-Tail, and all Re. 
. mainders, were diſcontinued and veſted in the Feoffee, and there was 
®Page315-* not any particular Eſtate in Fact, or in Right, to ſupport the Kemain- 
Co. 135. der when it ſhould happen; and upon the Death of J. S. this Remainder 
vide was as capable of veſting as a Remainder, as ever it could be after, his 
| I Abr. right Heir being then certainly known; but ſince by the Feoftment of 4, 
16 3 the whole Eſtate- ail, and the Right of it, as to himſelf, was determined, 
129. and yet the Remainder could not then take Effect, it ſhall never after- 
Vent. 188. wards ; otherwiſe it would be, if A. had only been diſſeiſed, for then tbe 
Right of the Fſtate-Tail had- preſerved the Right of the Remainder; and 
ſo it ſeems the Law is upon a Feoffment to the Uſe of Tenaut in Tail, 

BY Remainder to the right Heirs of J. v. | 
2 Saund. A. Tenant for Life, Remainder to her firſt and other Sons in Tail Male 
380. ſucceſſively; A. takes a Huſband, and, before the Birth of any Son, the 
- 5 £4 Reyerſioner in Fee grants and conveys his Reverſion to the Huſband and 
Porekey „. Wife by Fine, and then A. hath Iſſue a Son, and dies; and per Cur. 
" "R-gers. though if A. had ſurvived her Huſband, ſhe might have avoided and waved 
4 Mod. 284. the E ſtate taken by the F ine, yet the contingent Remainder to the Son is 
"Ip chal utterly deſtroyed, there being then none in £fe when the particular Eſtate 
and in ſeye- determined, for the Huſband and Wife take by Entireties, and therefore 
ral other the Eſtate for Life of the Wife was merged before the Contingency hap- 
Books, pened, and the Poſſibility which the Wife had, of avoiding the Inheritance, 
| given by the Fine, and thereby reviving her Eftate for Life, will not pie. 
485 it; for if the contingent Remainder cannot take Effect when the pu- 
ticular Eſtate deter mines, be it by Surrender, Merger, Feoffment, or 

otherwiſe, it can never after ariſe. EE - | 
Show. P. C. If Tenant for Life, with contingent Remzinders to his firſt and other 
331. \ Sons, before the Birth of any Son, make a Feoffment in Fee, with Cot- 
| dition of Re-entry, the contingent Remainders ſhall never ariſe, thougi 
the Condition be broken, and a Re-entry made before the Birth of any 
Son; becauſe the Feoffment, though upon Condition, was a Forfeitwe 
and Determination of the particular Eſtate, and the Remainder not being 
capable ef taking place is gone for ever, for the Recovery does not putze 
the Forfeiture, , \ 5 . 
Id. Raym. A. Tenant for Life, Remainder to his firſt and other Sons in Tal 
313. Male ſucceſſively, Kemainder to B. in Tail, Remainder over; 4. be- 
1 fore the Birth of any Son ſurrenders to B. and then a Son was born; 
150 - and in this Caſe it was held that by the Surrender the contingent be. 
3 Lev. 284. mainder was gone and deſtroyed; but the principal Queſtion in thi 
2 Salk. 427 Caſe was, if the Surrender was effectual, becauſe B. knew nothing of i 
; vides till five Years after the Birth of the Son, and then he agreed to it; and 
Comyn. 45. this in C. B. and B R. was adjudged to be no ſuch Surrender as {bould 
pl. :o. © deſtroy the contingent Remainder z but the Judginent, as to this Foil! 
3 Salk. 300. was reverſed in the Houſe of Lords, againſt the Senſe of all the Judge 


|. to. - : : 1 ES I ime of 
P . except two ; but in this Caſe it afterwards appearings that at the 8 
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REMAINDER aup REVERSION. | Re 
the Surrender A. was or compor, this was held a void Surrender, and not 3 Mod. 30. 


only voidable: and therefore no Eftate paſſed by it, and then by Conſe- Corb-438. 
cm the contingent Remainders were not touched. he 4 _ Thompſon = 


v. Leech. 


. 


A. Tenant for Life, Remainder to his firſt Son in Tail, Remain ündet $6 Vent. „ 


B. for Life, Remainder to his firſt Son in Tail, A. having a Son accepts 2 Lev. 3. 
2 Fine from B. and then makes a Feoffment in Fee, and then B. has Iflue 2 Keb. 572. 
2 Son born, the Remainder to him is not deſtroyed $5 for the Acceptance 55 | 
of the Fine diſplaced nothing; and though the Feoffment diſplaced all 
the Eſtates, yet the Right left in the firſt Son of A. ſhall ſupport the Right 

of the contingent Remainders; for though the Feoffment of A. was a 

Forfeiture of his Eftate for Life, yet his Son, who was next in Remain- 

der, and had a Right thereto, was not/bound to take Advantage thereof, 

but might ſtay till the Death of 4. and as be might then have entered, ſo, - 
if he dies, whereby the Remainder and Kight of Entry goes over td an- 

other, they may likewiſe enter, after the Death of J. or before, as they  - 
think ſit; and it is there ſaid, the“ Way to preſerve ſuch contingent Re- ®Page316 
mainders is to limit the Uſe to the Huſband for Life, or more mederaly - 

to him for Years, then to the Uſe of the Feoffees for the Life of the 
Huſband, and then to limit the contingent Remainders; or if it were to 

the Huſband for Life, Remainder to I ruftees and their Heirs during the 

Life of the Huſband, Remainder to the Heirs or Heirs Male of the Body + 
of the Huſband, yet is not the Fee or Fee-tail executed in the Huſband 
otherwiſe than as a Remainder (a), by Reaſon of the interpoſing Limita- 


tion to the Truſtees, and therefore in ſuch Cale the Wife of the Huſband | 2 
{ball not be endowed. N 1 | 2 he 


5 combe v. 


Dunambe,S. P. 1 Saund, 151 f. and 2 Vern. 755. Lie v. Ofterne. 2 P. Wms. 610. Manſel v. 


Manſel. Temp. Talb, 252. 


es L * 
"308 3 tl * 


n r 0 B — — — — 10 


5 $ See the Caſe of Hooker v. Hooker, Rep. Temp. Hardw. 13; 
Father and Son are, the Father conveys Land to the Uſe of himſelf for Vent. 306, 
Life, Remainder to the Uſe of the Son for Life, Remainder to the firſt * deb 2 | 
aud other Sons of the Son in Tail Male ſucceſſively, Remainder to the 3500 . 5 
Heirs of the Body of the Father, or to his right Heirs, and dies before pol v. Kene. 
the Birth of any Son of his Son; and if by the Deſcent of the Fee or _ 
Tal upon the Son, the contingent Remainders were deſtroyed, was the 
Queſtion ; and argued-that they were not, becauſe the Inheritance came 
to the Son by Fee which was an Act in Law, and not by his own 
Act; and therefore the Law which does no Wrong ſhall not deſtroy theſe 
contingent Remainders, but that upon the Birth of the Sons the Eſtate 
ſhall open again to let in the Remainders ; but it was adjudged that the 
contingent Remainders were deſtroyed by the ( Deſcent of the Inhe- (6) For this 
ritance upon the Son; and they relied on the Caſe of (c) Wood v. Inger- vg. Och auen. 
ſole, and held that this Caſe differed from the Caſes cited, where the 1 80. 
ſtates were united at firſt upon making the Conveyance, which if they Lev. £1. 
ould not afterwards open, ſo as to let in the Remainders, the Convey- Raym. 28. 
ance would deſtroy iſelt : but here this Deſcent has an Act ſubſequent to wa 
the Conveyance, and made an Alteration in the Eftates limited thereby, Ae = 


and therefore had deſtroyed the contingent Remainders. / 2 Lev. 202. 
9 ; f 2 jon, 7 . 
F, when v. Abbot. (e) Cio Jac. 260. Fearne's Cont. Rem. 264. Powell on Dev. 418, to” $02. 


FAs to the Caſe of Hartpool and Kent, ſee the Caſe of Hooker v. Hooker, Rer. Temp. Hardw 1 3. 
Ul reſpect to W cod and Trgerſoles, it is not properly reported in Cro. Jae. vide Fearne 264. 3d Edit. 
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2 : " REMAINDER axv REVERSION.' 

Vent. 34. A., and B. Jointenants for their Lives, Remainder to the firſt Son of 

| . £ on A. in Tail, and fo to the ſecond, &c. Remainder to the right Heirs of J. 

| 22 Before any Iſſue 4. releaſes to B. and his Heirs, and after hath Iſſue a 

Belſey. Son; and if by this Releaſe, before the Birth of a Son, the contingent 

KRemainders were deſtroyed, was the Queſtion ; and argued, upon the 

Diverſity in the above Caſe, that this Uniting of the Eſtate for Life with 

the Remainder in Fee, being by Conveyance and Act ſubſequent to the 

Limitation of the contingent Remainders, and before they came in Being, 
had deftroyed them; for now the Eſtate for Life upon which they de- 
pended is gone, and the whole Fee executed in B. and therefore they 
can never after ariſe ; but by three Juſtices, di/entiente L olben, it was ad. 
judged that theſe contingent Remainders were not deſtroyed; for to ſome _ 
Purpoſes the whole Fee was executed in B. immediately upon the ſirſt 
Conveyance, and this Releaſe of A. gave him no greater Eſtate, nor in 
any other Degree than he had before; for after ſuch Releaſe he is in of 
the whole Eſtate by the Leſſor, as he was before, and as he would have 
been if it had come to him by Survivorſhip ; and his Eſtate being at firſt 
given, ſubject to theſe contingent Remainders, muſt open to let them in 
when they happen, as it would have done, had no ſuch Releaſe been 
made ; and though they were limited immediately after the Eftate for Life 
to A. and B. yet till they came in Z/e they did not prevent the Cloſing of 
dhe Fee in B. and therefore did not depend abſolutely upon the Eſtate 
_ *Page317 * for Life, and have now no other Impediment to hinder their riſing than 
E they had at firſt. | 5 3 555 
Ro). Rep. A Copyholder in Fee ſurrenders to the Uſe of his Wife and of B. for 

| 43s, 25 7» their Lives, Remainder to the Uſe of the Heirs of the Body of the Sur- 

6 "ue renderor and his Wife; B. and the Wife are admitted accordingly, after 
15 B. ſurrenders his Part to the Uſe of the Huſband, and then the Huſband 
- ſarrenders the Whole to the Uſe of C. and his Heirs, who is admitted 

accordingly; then the Wife dies, leaving Iſſue, who brings Ejectment for 

the Moiety of the Wife; and adjudged not maintainable ; for when J. 

. » {urrenders his Moiety to the Uſe of the Huſband, this makes a Severance 
of the Jointure ; and when the Huſband after ſurrenders the Whole to 
C. he by this hath an Eſtate for the Life of B. in the one Moiety, and 
for the Life of the Wife in the other Moiety ; and though if ſhe had ſer- 

vived her Huſband ſhe might have defeated the Surrender of her own 
Moiety, yet now ſhe dying firſt, the Eſtate of C. as to that Moiety is 
determined; and fince he who would claim it muſt make himſelf Heir 
of both their bodies, which during the Life of the Huſband he cannot do, 

and yet the particular Eſtate as to that Moiety is determined; therefore 
the Remainder as to that Moiety which was contingent is deſtroyed, and 
the Huſband's Death can never ſet it up again ; but for the other Moiety, 

if the Huſband dies, living P. it will take place, elſe not, being contin- 

gent, and not capable of veſting during the Life of the Huſband ; and 3s 

do the Huſband's Surrender to the Uſe of C. and his Heirs, this was no 

ſuch Forfeiture or Determination of the Eftate for Life as to give an Entry 
to thoſe in Remainder, for then that had deftroyed the contingent Re. 
mainder of the Whole ; and though the Wife had ſurvived and defeated 

ſuch Surrender as to her own Moiety, yet it appears before that, that 
would not have revived the contingent Remainder, being not capable of 
veſting when the particular Eſtate ended; but ſuch Surrender of the HuF | 
band works only by Way of Grant for what be might lawfully paſs, abd 
not fo ſtrongly as Livery of Seiſin. 5 
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- REMAINDER and REVERSIOAN. 
) Of Remainders that ariſe on Conditions _ 
Eo _ precedent or ſubſequent, 5 Do 


T is laid down as a Rule of Law in - Variety of Books, That a Re- Co.Lit.378. 
1 mainder cannot be limited to begin upon a Condition annexed to the 1 86. 
$r& Eſtate, but that for Breach of the Condition the Feoffor or Leſſor . _ 


85 | ol. Abr. 

le- muſt enter, and by that Entry, the firſt Eſtate being determined, the Re- To _ | 
ey mainder is deftroyed, becauſe it cannot take Effect at the Inſtant of the Perk. SeQ. 

2 Determination of the particular Eſtate; for the Remainder paſſing out 831. £9 


of the Feoffor or Leſſor at the ſame Time that the particular Eftate is 


irſt created, and being to take Effect in virtue of the firſt Livery, when 
in the Feoffor or Leſſor re- enters for the Condition broken, that deſtroys 
of the Force of the firſt Livery, being an Act of equal Notoriety there- 
ave with, and then the Remainder which was to take Effect thereby can 


never ariſe, becauſe there wants the Solemnity required by Law for that 
Purpoſe. © | DD Fon 
If there be Tenant for Life with a contingent Remainder, Tenant for Ld. Rayen. 


Life Life makes a Feoffment in Fee, upon Condition, if the Contingency hap- 314. per Hell 
g of pens before the Condition is broken, the Contingency is deſtroyed ; but if Ch. ]. 

tate the Tenant for-Life enters for the Condition broken before the Contin- | 
han gency happens, the contingent Remainder ſhall be revived, * and the *Page318 


Contingency, if it happens, may veſt ; but if before the Contingency 
happens the Reverſioner enters upon the Tenant for Life for the For- 
ſeiture, the contingent Remainder is deſtroyed. 


after But for the better Explanation hereof it may be neceſſary to conſider 
band the following Diſtinctions. os 

itted | 

t for 


I. Between a Condition and a Limitation, and in Caſe of the Condition 
when it precedes the Veſting of the Remainder as the Cauſe thereof, . 


and is annexed to the firſt Eſtate; and when it is annexed abſolutely 

8 vithout any Regard to the Remainder. _ j 1755 
vr. = | — 8 

own A Condition is properly ſuch, as goes in Abridgment and Reſtraint of C. Lit. 202. 
ty is the Eſtate firſt given, upon ſomething to be done or not done by the Per- 214. 
Heir lon who takes the Eſtate, or by him who makes the Eſtate, or to happen — Co. 42. 
ot do, during the Continuance of the Eſtate. (a) A Limitation is ſuch as limits fry * 
refore ind circumſcribes the Eſtate to continue ſo long only, and no longer, than 3 
„ and tl ſuch a Thing happens, or till ſuch a "Thing done or not done by the Co Lit. 214. 
o1etys Yerſon who takes the Eſtate, or any other; fo that upon the Happening, Poph. 99. 
ontin- - Performance or Non-performance thereof, the Eſtate ip/o fafo determines Gro. A 
and as ad expires as certainly as if it had been made for Life or Years; and 44. 
7as no upon ſuch an Eſtate a Remainder may be limited, as well as after an 10 Co. 4s. 
Entry Eftate for Life or Years. : | T2 | , 
it Re- lf a Man makes a Leaſe for Life or Years of Lands, or grants an Ad- Perk. Sea. 
feated ovlon, Common Rent in Eſſe, &c. to one for Life or Years, upon $30. 
t, that "dition that if the Leſſee or Grantee do not pay ſuch a Sum of Mo- Co. Lit. arg. 
able of 55 that then his Eſtate ſhall ceaſe, and that it ſhall remain to B. for 
e Hul- * Years, or in Fee, this Remainder is void for theſe Reaſons ; firſt, 
ſs, and cauſe it does not veſt as a Remainder reſently but is to ariſe upon 


breach of the Condition only ; ſecondly, Upon Breach of the Condition 
"1" veſt, becauſe none can take Advantage of the Breach thereof, "= 
9 only 


2% 


REMAINDER any» RE VERSION. 5 
only the Party from Whom the Condition moves and his Heirs ; thirdly, | 
when they have taken Advantage thereof by Entry or Claim, the parti. 
cular Eſtate is thereby determined, and the Leſſor or Grantor in of his 
firſt Fftate, as it were ab initio, by Title Paramount the Eftate given or 
granted ; and then if the Remainder cannot veſt at the Inftant of the Deter- 
mination of the particular Eſtate, it can never after take Effect, and by 
Conſequence is defeated and gone. © 55 
Cro. Eliz, As where A. ſeiſed of Lands in Fee, let them to B. for Life, Remain. 
der to C. for Life, provided that if A. hath Iſſue a Son during his Life, 
5 Y- Who ſhould live to the Age of five Years, that then the Eſtate limited to 
„ C. ſhould ceaſe, and that it ſhould remain to ſuch Son in Tail; 4. hath 
Iſſue a Son, who lives to the ſaid Age, and if the. Remainder limited to C. 
ſhould ceaſe, and the Remainder to the Son be good, was the Queſtion; 
and per totam curiam it was, adjudged, that the Remainder to the Son 
was void; wherein it appears ff, That this was properly a Condition, 
becauſe upon the happening thereof it was to ſhorten and abridge the 
_ Eſtate before given; /ccondly, This Caſe proves the Law to be the ſame 
| p Caſe of Things which lie in Grant, as of thoſe which lie in Livery; 
or here it was not the particular Eſtate that was to ceaſe, upon the Con- 
| dition, but the Remainder, and that lies in Grant; thirdly, Though the 
| Condition here was not annexed to the firſt Eſtate, yet it was annexed to 
the Eſtate immediately preceding the Remainder to the Son; and ſo to this 
Purpoſe is the ſame as if it had been for Life, upon ſuch Condition to 
ceaſe and remain over ; fourthly, It appears that the Remainder was not 
: to begin but upon the Condition performed, and ſo the Condition preceded 
 ®Page319 the Veſting the Remainder ; “ #fthly, I his Caſe proves that none ſhall take 
| Advantage of a Condition but the Leſſor and his Fleirs, and therefore the 
Remainder to the Son who was a Stranger could not ariſe thereby; i 
That this Remainder being limited to begin upon a Condition precedent 
whereof none can take Advantage but the Leſſor and his Heirs, is for erer 
defeated and deſtroyed, becauſe it cannot take Effect according to the Terms 
Fee Fearne limited for veſting thereof. + ie „„ 
191. 3d Edit. i ü | 
Perk, Set. But now if one makes a Leaſe for Life or Years, upon Condition to piy 
5 ſo much at a Day certain, or reſerving Rent, and for Default of Payment 
. 39. 1.14, 2 Re- entry, Remainder after the Death of the Leſſee, or after the Ven, 
Co. 40. to B. for Life or in Fee; or if one makes a Leaſe to A. for Life, Re. 
Rol Abr. mainder to B. in Fee, rendering Rent, with Clauſe of Re-entry for De 
8 fault of Payment by the Tenant for Life, and to retain during his Lite; 
. 0 N in theſe Caſes the Remainder veſts preſently in B. and has no Dependance 
yer 125. on the Condition for its taking Effect; but if the Condition ſhould be 
Dot. & broken, or the Rent arrear, B. cannot enter, being a Stranger; an if the 
Stud. J. 2. Leffor ſhould enter, he would be in of his firft Eſtate by Title Paramout 
1 83. the Remainder, and then the particular Eſtate being determined before the 
Remainder could take Effect, the Remainder would thereby be deſtroyed; 
but this would be - unreaſonable ' that he ſhould deſtroy the Remane 
which was well veſted by his owh Grant; and ſince every Man's Ct 
hall be conſtrued ſtrongeſt againſt himſelf, and this muſt be to fupp® 
and make good the Eſtate he has parted with; therefore by ſuch Res 
mainder over the Condition is deſtroyed, and the Power of Re-entry gb, 
and then the firſt Eſtate is abſolute, with the Remainder over; and ” 
Fs Leffor has no Remedy for the Money or the Rent, but in a Cour 
See Fearne Equity 9. e | | 
192 3. 3d | | 
Edit. £1 2. Di“ 
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2. Dif 


Deviſe, 


| REMAINDER ax» REVERSION. 


- 


2. Dittiaction between a Deed and a Will, when in both the ſame Words 


of Condition are made uſe of for veſting the Remainder. 


Here we muſt obſerve, that though in Caſe of a Deed either the Con- 
dition deſtroys the Remainder, or the Remainder the Condition, as ap- 
pears before, yet in a Will it is otherwiſe, | { 

As where one ſeiſed of Lands in Fee, deviſeable by Cuſtom, by Will 29 Aff. pl. 
deviſed them to J. S. a Clerk, upon Condition that he ſhould'be a Chap- 3 AY 
Jain, and ſing for the Soul of the Deviſor all his Life, and that after his 563. 
Death the Land ſhould remain to J. D. Mayor of & and his Succeſſors, Plow. arz. 
to find a Chaplain perpetually to ſing for the Soul of the Deviſor, and dies. 2 127. 
J. S. being of the Age of twenty-four Years enters, and holds the Land g. yg 
for fix Years, and is not a Chaplain; the Heir of the Deviſor ouſts him; 403, 454. 


then J. S. brings an Aſſiſe, and upon the pleading thereto by the Heir, and 


all this Matter found, the Aſſiſe went for the Plaintiff ; whence my Lord 


Cole infers, that this was no Limitation, becauſe then the Eſtate of J. C. 


would have been r/o fafo determined, and the Eſtate caſt upon F. D. 


and then J. S. could not have recovered ; ſecondly, That this being a 
Condition, 7 D. in Remainder could not enter for Breach thereof; and 
thirdly, Since it was adjudged likewiſe againſt the Heir that he could not 
enter for the Condition broken, therefore the Condition by the Limitation 

of the Remainder over mult be deſtroyed. But Perkins in citing of this 
Caſe holds, that for Breach of the Condition the Heir might enter, and 
yet that the Remainder ſhould not be defeated thereby, but that after the 
Death of J. S. it ſhould well take Effect; and with him agrees Dyer in a | 
like Caſe, and takes the Diverſity between a Remainder by Deed with = 
Livery, and a Remainder * by Mill; for in Caſe of the Deed, the Entry *Page32s | 
for the Condition broken defeats the Livery, and by Conſequence the R. | 
mainder which depends thereon ; but in Caſe of a Vill the Remainder it 
good, though the particular Eſtate never was good, or be defeated before 
the Remainder can take Effect, which muſt be as an executory Deviſe, not 
as a Remainder ; for then it ought to veſt when the particular Eſtate ends, 
and without Queſtion as an executory Deviſe ſuch Limitation" over is good; 
and therefore, where Plowwden-in citing this Caſe holds it to be a Limita- 


lion, and not a Condition, becauſe then by the Entry of the Heir the 4 


Remainder over would be defeated, this Reaſon holds not, when by con- 
ſtruing it an Executory Deviſe it may be made good, and yet the Condi- 
tion be preſerved. 


* 


So where A. ſeiſed of Lands in Fee, haviog Iſſue three Sons, B C. and 10 Co. FS 
D. deviſes the Lands to his Wife for Life, ſub conditione quod ipſa educabit tp 127. 


| Pueros teflatoris in eruditione et bonis moribus, the Remainder to D. his el. Abt. 


Son in Tail, and dies; the Wife enters and breaks the Condition, and if ED 
B. as Heir ſhould enter for the Condition broken, or if D. ſhould enter as 
by Limitation, or if the Condition was deſtroyed by the Limitation over, 
vere the Queſtions ; et per totam Curiam, as my Lord Cole cites it, 
it was held to be no Limitation, becauſe there are expreſs Words of 
Condition; and if it be a Condition, then the Heir by his Entry for 
Breach thereof would defeat the Remainder likewiſe, which is not rea- 


ſonable; therefore it was held, that by. the Limitation. over. the Condi- 


tion was deſtroyed ; but in Dyer, which ſeems to be the ſame Caſe, it was 
held the Condition vas not deſtroyed, but that for. Breach thereof the Heir 
ſhould enter, and hold during the Life of the Wife, and yet that after 

ber Death O. ſhould have the Land, which muſt be by Way of executory. - 


But 
1 


* 


1 5 | REMAIN ER and REVERSION. 

i Title But however the Law might have ſtood when Deviſes of Lands were 
. aged not very frequent, it is now ſettled, that in Caſe of a Will the Deviſee in 
5 3 o Remainder [Lal enter for Breach of the Condition annexed to the firſt Eſlate, 
| be it deviſed 

was introduced to ſupport the Intent of the Teftator, which otherwiſe in 
many Caſes would be totally fruſtrated, and his Will ſet aſide; and to 
make Way for ſuch Conſtruction they held, that by Non-payment of the 
Sum, or Non-performance of the Thing directed to be done, the Eſtate of 
the firſt Dewviſee determined immediately without Entry or Claim, and then 
the Remainder ſucceeded as if there had been no Condition at all; and ſo 
they changed the Condition into a Limitation, which determines the Eſtate 
to the firſt, and caſts the Poſſeſſion on the ſecond by way of immediate 
Remainder.” Another Reaſon of this Conſtruction might be, that ſeeing 
by the Limitation over, the Land was given from the Heir at Law, and a 
new Heir made, it Was now more reaſonable. that this Heres fads ſhould 
take Advantage of the Condition, who was to have the Benefit of the 
Land, than the Heres natus, who, by ſuch Limitation over, was ex- 
cluded and ſhut out from inheriting the Land; and ſince none can enter 
_ for Breach of the Condition but the Heir, and now by giving him the Land 
the Deviſee is become Heir thereof, therefore they conſtrued ſuch Heres 
adus to be the Heir who ſhould enter for Breach of the Condition; and this 
was ſtill more reaſonable, when the firſt Deviſee was himfelf Heir at Law, 
and was to perform the Condition ; for otherwiſe, whether he performed 
it or not, the Remainder could never take place, ſince none could take 
Advantage of the Breach thereof but he himſelf who was to perform it ; 

| and by Conſequence the Remainder, which-was to arife upon the Breach 

Fit of ſuch Condition, would be prevented and deſtroyed, and the Intent of 

EI $ In other the Teſtator cluded. $ | | 


now agreed, that wherever in a Deviſe a Condition is annexed to a preceding Eſtate, that Condi- 
tion ſhall operate as a Limitation ciicumiciibing the Continuance and Meaſure of the fit ſt Eſtate; 


"5-8 
73. 


and that upon the Breach o Pu: formance of it (as the Caſe may be) the fir ſt Eſtate ſhall iz/o fufts 


Wilt determine and expe, without Entry or Claim; and the Limitation over ſhall thereupon actually 
AE commence in Poſſuſſion, and the Perſon claiming under it, whether Heir or S'ranget, ſhall have 
immediate Right to the Estate. Thus indeed is the Teoſtator's Intention effeuated, by ſuhſtan- 
BR tiaiing the Remainder, though limited to a Stranger; and enforcing the Performance of the Con- 
dir ion by the Determination of ihe particular Eſtate upon the Breach of it, notwithſtanding that 
WL paiticula: Eſtate be limited tothe Heir himſelf, Fearne 194, 5. 3d Edit. Y.de Plow, 408. Scho- 


uh 

-# 
1 4 
"(BK 
3 
1 


E þ 
7 


92. 
1 ih . himſelf, who was to perform it, and alſo take Advantage of the Breach 
k in ſeve- thereof; and then whether he performed it or not, would be all one, 
WE! modern ſince either Way he was to have the Land; and ſo the youngeſt Children 
. ee . would be not only without Remedy for their Portions, but there would 
BE Brown 
4 "gy 7 which would fruſtrate the Intent of the Teſtator ; therefore they conſtrued | 
WE Wien the Deviſe to the eldeſt Son paying Oc. to be a Limitation to bim till be 
WPF. made Default of Payment ul | 

. 495- his Eſtate ceaſing, the Nature of the Land revives and lets in the young- 


„een eſt Son, who was Heir by the Cuſtom, ſiace there was no Limitation 


e. 25. 

} F aine's 0 Over. 
nt. Rem. : N | 
2, 307. 3 Term Rep. 146. | 7 2 | | - 


to a Stranger, or to the Heir himſelf; and this Conſtruction 


likewiſe be no Penalty upon the eldeſt to inforce the Payment thereof; 


y, and no longer; and then by ſuch Default, 


= 


—— 
* 


REMAINDER axv REVERSION. - 1 
80 where one ſeiſed of Lands in Fee, having Iſſue two Sons and à Hainſwerts 


Daughter, deviſed to his youngeſt Son and Daughter 20l. a- piece, to be v. Pretty, 
paid by his eldeſt Son; and deviſed his Lands to his eldeſt Son and his rn, Wilts 


Heirs, upon Condition, that if he did not pay the ſaid Sums, that then REP 


the Land ſhould remain to his youngeſt Son and Daughter, and their 891. 
Heirs, and dies; the eldeſt Son enters, and does not pay the Money; Rol. Abr. 
and it was adjudged that the youngeſt Son and Daughter ſhould have 3 
the Land; for fi, I his Deviſe to the eldeſt Son and Heir, being no „ 
more than what the Law gave him, without ſuch Deviſe, was void; Powell on 
ſecondl , if this ſhould be a e ee it would be defeated by the De- Des. 256, 
ſcent on the eldeſt Son, who was to perform it; therefore, thirdly, it 433, 2 
was held to be a Deviſe to the eldeſt Son only, or no longer than, till he 2 
failed to pay the ſaid Sums; and then to the youngeſt Son and Daughter, x Wilf. 66. 
which gives them the Land by way of Limitation, upon his failing to pay 
the ſaid Sums ; but Yaugh. in citing this Caſe holds, the Deviſe to the 
eldeſt Son being void, that then it was no more than if he had deviſed, . 
that if his eldett Son did not pay ſuch Sums, that then the Land ſhou]d be 
to the Legatees; which makes a good future executory Deviſe, and the 
Land in the mean Time deſcends to the Heir at Law, as if no Deviſe had 
been made thereof. This Conſtruction is well warranted by the Caſe, and 
anſwers the Purpoſe for which it was cited by Yaugh. but the other Con- : 
ſtruction in making it an actual Limitation, is more natural and agreeable _ 
to the Words and Intent of the Will. 1, Se | 
One deviſes Lands to A. his Wife, upon Condition that ſhe does not Leon. 253. 
| marry; and if ſhe marry or die, that then the Land ſhall remain to B. 2 Va 
in Tail; and if B died without Iſſue in the Liſe of A. that then the "_ 
Land ſhould remain to A to diſpoſe thereof at her Pleaſure; and if B. 
ſurvive 4. and after dies without Iſſue, that then the Land ſhould be 
divided betwixt the Siſters of the Deviſor, and dies; B. dies without 
Ifſue, in the Life of A. and it was adjudged, that A. had a Fee by the - 
Words to diſpoſe thereof at her Pleaſure ; and that the Remainder to the 
diſlers was upon a Contingent, which never happened, vis. B.'s ſur- 
nving A. but B. dying before A. the Deviſe of the Fee to A. was ab- 
ſolute: and though it was doubted if a Remainder might be limited to 
begin 2 a Condition precedent, annexed to the firtt Eſtate, as in 
this Cafe it was, yet, being in a Will, it was held to be a new executory 
Deviſe of the Reverſion, if the Eſtate had been defeated by the precedent 
Condition, and not as a Remainder; or at leait the Condition ſhould be 
conl'rued to amount to a Limitation till ſhe married; “ and ſo the Re- *Page322 
e would be made good thereby upon ſuch determinable particular 

ate. | | | 5 
One deviſes Lands deviſeable to A. for Life, upon Condition that if his Plow. 25. 
Hei, to whom the Keverſion deſcends, diſturb A. or the Executors of the 414+ 
Deviſor of their Adminiſtration, that then the Land ſhould remain ts the -- 
Daughter of the Deviſor and her Heirs, and dies; A. dies; the Daughter 

23 a Formedon in Remainder againſt the Son and Heir of the Deviſor, 
ad alledges, that he diſturbed A. and the k.xecutors alſo; and Iſſue was 
ined upon it, which proves that the Limitation to the Daughter Was 
good as an Executory Deviſe, to take Effect upon ſuch Diſſurbance; and 
the Fee in the mean I ime deſcended to the Heir ; and the Book adds, that 
this could not be a Condition, becauſe then by the Deſcent to the eldeit 

a, who was to perform it, it would be deſtroyed. w | 

A. having Iſſue three Sons and two Daughters, and the eldeſt Daugh- Fry v. Porter, | 
1 having Iſſue B. and the youngeſt Iſſue C. A. by his Will deviſes or Filiams . 
ands to his Wife for Life ; and after her Death to my Grandchild B. 5 Fry. 
aud the Heirs of her Body; provided always, and upon Condition, that , 5": 199 

| | : the 


2 Lev, 21. 


* 


Wo. * 9 
Nel * * 
= ? F "IR. 


— REMAIN D ER AN REVERSION. 
Nod, 86. ſhe marry with the Confent of D. E. and F. or the major Part of them: 
300. and in caſe ſhe marries without ſuch; Conſent, or dies without Iſſue, theg 
- 756. ] bequeath the faid Premiſes to C. and dies; B. marries G. without Con: 
N fent of any of the Perſons named: for that Purpoſe, and thereupon G. enters 

upon her; and it was held clearly to be a Limitation to her till ſhe mar- 
ried without ſuch Conſent, and not a Conditiön; for then it would de- 
ſcend to the Heir at Law, and he for Breach thereof might enter and de. 
feat the Limitation over; therefore it was conſtrued to be a Limitation, and 
| that the Marriage, without fuch Confent, determined her Eftate-Tail and 

| caſt the Poſſeſſion upon C. by way of immediate Remainder. © _ 
2 Mod. 7. One deviſes Lands to A. his Heir at Law, and deviſes other Lands to 
Shuttlexworth B. in Fee, and if A moleſt B. by Suit or otherwiſe, he ſhall loſe what is 
v. Barber. devided to him, and it ſhall go to B. and dies; A. enters into the Lands 
deviſed to B. and claims them; and it was held fr/t, That this was a ſif. 
_ ficient Breach to give Title to B. ſecondly, That if this ſhoald! be a Con- 
dition, it would, by the Deſcent thereof to A. who was to perform it 
and alfo to enter for the Breach thereof, be merged and defeated; there- 
fore it was held to be a Limitation which determined the Eſtate of A. and 

5 caſt the Poſſeſſion upon B. without Entry. 5 
Dyer 314. l his Conſtruction hath likewiſe prevailed in Conveyances to Uſes, 

PI. 99. As where one levied a Fine to the Uſe of A. and B his Wife for their 
Lives, and the Life of the longer Liver of them; Remainder after their 
Deaths for ſix Months, to the Uſe of the Executors of 4: and after the 

ſix Months ended, then to the Uſe of C. and D. his Wife, and the Heirs 
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of their two Bodies; and for Default of ſuch: Iſſue, to the Uſe of 4. f 
and his Heirs; provided that if it happen the ſaid 4. at any Time after . 
have Iſſue of his Body, or any Wife of the ſaid 4. at the Time of his g 
Deceaſe, to be enſſent with any Iſſue begotten by the ſaid 4: that then l 
after ſuch Iſſue had, and after 500 Marks paid, or tendered to G. and l 
refuſed, within ſix Months next after the Birth of ſuch Iffue, that then i 

the Uſe of the ſaid Lands, immediately after the Deceaſe of the ſaid 4 
and B. and the ſaid fix Months, ſhall be to the ſaid 4. and the Heirs of l 
his Body, and for Default of ſuch Iſſue, to-the right Heirs of 4, then N 

a B. dies, and A. takes another Wife; and by Plow. and Dyer, till Iſſue 
and the ſix Months paſt, 4. hath not any longer Eſtate than he had be- n 
fore; bur Jure if by the firſt Limitation . hath not the Fee till Iſſue; 5 
and then upon Payment, or Tender and Refuſal of the 50 Marks, and ci 
the ſix Months paſt, the Uſe limited to C. and D. in Tail with Remain- . 
*Pageg23 der to him in Fee as by Limitation ? For“ where A. and B. joined in 2 b 5 
Rol. Aur, Fine to the Uſe of A. in Fee, if B. did not pay to A. 10l. before ſuch Fa 
415-ph. 12. a Day, and if he did, then to the Uſe of A. for Life, Remainder to 5, H, 
Vent. 201, in Fee; in this Caſe it was held, that if H. did not pay the 100 before ho 
_ S>ring v. the Day, that A. ſhould have the Fee abſolutely ; which proves that he wh 
| Ceſar. had it before ſub modo, or ſubject. to be determined upon ſuch Payment, "a 
_ 7.6. 443 Uſe may well be limited to ceaſe in one, and to go over to an. %ig 
Ts ol = other; and the Statute of 2) Il. 8. (e. 10) carries the Poſſeſſion after 9 
Moor 99. it; and in the firſt Caſe the Uſe being expreſsly. limited to . in Fee, muſt, ker 
pl. 243. & as it ſeems, veſt in him till: the Contingeney happens, which determines aj 
Ley $4.) that Uſe, and gives him another inſtead of it, to which the Statute carnies Pay 
the Poſſeſſion accordingly ; but Quære. OR by 


One levies a Fine, the Conuſee grants and: renders. the Lands to the 
Conuſor in Tail, upon Condition that he and the Heirs of his Body ſhould | 
bear the Standard of the Conuſee when he went to Battle, and if the) 
failed, that it ſhould remain to a Stranger in Fee; this was held 

Remainder, to begin upon ſuch Condition; but Qyære of this Cale, 1 


Plow. 34. 


REMAINDER AN REVERSION. 
eſs it be intended by way of Limitation of Uſe, which may ceaſe in one, 
2nd be limited to another. F | 1 | 
Upon a Writ of Error out of Treland the caſe was this; A. ſeiſed of 3 Mod. 28, 
Lands in Fee, and having Iflue only one Daughter, named B. by Leaſe Malene v. 
and Releaſe conveys his Lands to the Uſe of himſelf for Life, and after Fitzgeraldy 
his Death to the Uſe of B. in Tail, provided that ſhe married with the 
Conſent of the Truſtees, or the major Part of them, ſome Perſon of the 
Family and Name of Fitzgerald, or who thould take upon him that Name 
immediately after the Marriage ; but if not, then the Truſtees to raiſe a 
Portion out of the ſaid Lands for B. and the Lands to remain to C. 4. 
dies, and B. marries one who neither was nor took upon him the Name 
of Fitzgerald ; and the only Point on which Judgment was there given, 
was the Want of Notice in B. of the Settlement, without which, being 
Heir at Law, and ſo having a Title by Deſcent, ſhe was not bound ex of< 
io to take Notice of the Condition; but this fully proves the Point in 
Queſtion, that if ſhe had had ſufficient Notice of the Condition, her break- 
ing of it had determined her Eftate, and caſt the Poſſeſhon upon C. who 


was next in Remainder. 


z. Diſtinction between a Limitation over in Caſe of a Will, and where 
no Limitation is made over. | 


A. ſeiſed of Lands, and having Iſſue two Daughters only, deviſed Lands Cro. Elz. 
to the eldeſt and her Heirs, and that ſhe pay to her youngeſt Siſter yearly 146. % 
30). and per Cur. this was a Condition, for otherwiſe the youngeft Siſter Crickmere v, 
would have no Remedy for the Rent ; and being a Condition, it deſcended en "ſav 
upon both the Daughters as Heirs, and for Breach thereof the youngeſt cs 
might enter into a Moiety of the Land with her Siſter ; for their being no | 
Limitation over to the youngeſt for Default of Payment, if ſhe had not 
been equally Heir with her Siſter, 6 woe. have been 3 Remedy. 
So where a Copyholder in Fee of Lands in Borou liſb, havin | 
Ihe. three 5 B. and C. ſurrendered his Land 1 1 of his a ry * 
Will, and after deviſed them to B. in Fee, upon Condition that he ſhould Wolverfon. 
pay to his four Siſters 2o/. a-piece at their full Age, and dies; 4. the Poph. 11. 
eldeſt Son hath Iſſue two Daughters, and dies; B. is admitted, and does ho 8 
not pay the 200. a- piece; C. the youngeſt Son enters; and it was objected 1 Bl. Rep. 
that this was a Limitation to B. till he failed to pay, Cc. and ſo ſhould 610. | 
30 to the youngeſt Son, who was inheritable by the Cuſtom ; but it was Doug. 63, 
adjudged to be a Condition, and that for Breach thereof the Daughters of 3 
A. the eldeſt Son ſhould enter; but it ſeems “ that after ſuch Entry the Rep. 346, 
Heir by Cuſtom ſhall enter upon them; but Quære if the Deviſe had 645: 
been to the eldeſt Son upon ſuch Condition, this had been a Limitation, *Page324 
which upon Non-payment would have carried the Land to the youngeſtt 
don who was Heir by Cuſtom ; for otherwiſe, if it ſhould be a Condition 
by the Deſcent to the eldeſt Son, it would be merged and defeated ; but 
Qere if the Land had been deſcendible to the eldeſt Son as other In- 
heritances at Common Law are, and ſuch conditional Deviſe had been 
made thereof to the eldeſt Son without any Limitation over for Default of 
Payment, Quere if in ſuch Caſe the Legatees had any other Remedy than 
by Bill in Equity for their Legacies, for the Land not being given to them, 
It will be hard to maintain, that for Breach of the Condition the Land 
ould go over to them; therefore in ſuch Caſe it ſhould ſeem they have 
no Remedy but in Chancery, where the eldeſt Son will be looked upon as 
& Truſtee for the Payment of ſo much Money to them. 
Vor. IV. 7 A a | 4. Dif 
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4. Diſtinction between Remainders that are to ariſe upon Conditions 


aprceable to the Rules of Law, and ſuch as are to ariſe upon 


Conditions repugnant and againft the Rules of Law. 


* ; 


Co.8z If one by his Will, by Covenant to ſtand ſeiſed, Feoffment to Uſes or 
_ pl. 831, other Conveyance whatſoe ver, gives or conveys Lands to or to the Uſe of 


6 Oo. . eldeſt Son and the Heirs Male of his Body, Remainder to or to the 
9 Co. 127. Uſe of B. his ſecond Son and the Heirs Male of his Body, and ſo to the 
Cro. Eliz. third and other Sons in like Manner; and after adds a Proviſo, that if B. 
2 Y or his Iſſue, or any other of his Sons in Remainder, ſhall attempt to alien, 

n Sc. or ſhall alien, c. by which any Eſtate ſhall be barred, c. that then 
x0 Ce. 36. immediately after ſuch Attempt and before any Act executed, or immediate- 


ly after ſuch Alienation, the Uſe and Eſtate of him ſo attempting or alien. 


ing, c. ſhall ceaſe as if he were naturally dead, and that then it ſhall re- 
main immediately to ſuch Perſons to whom it ought to come by the Intent 
of the Indenture or Will, or to him in the next Remainder, Ec. in this 
Caſe the Remainders are actually veſted as Remainders in all the Sons ; but 
as to their taking Effect in Poſſeſſion upon Breach of the Condition, or 
ſooner, or otherwiſe than they would have done if there had been no Con- 
f dition at all, the Proviſo or Condition is totally repugnant and againſt Law; 
for be it either a Condition or a Limitation, it cannot carry over the Eſtate 
to him in Remainder upon Breach thereof; for if it be a Condition, then 
the Donor and his Heirs only can take Advantage of the Breach thereof, 
not thoſe in Remainder who are Strangers; and if the Donor or his Heirs 
enter for Breach of the Condition, they thereby defeat not only the pre- 


ſent Eſtate, but all Remainders dependant thereupon ; if it be a Limits 
tion till they alien only, yet it is repugnant, that when by the Alienation 


the Eſtate is actually ſettled and veſted in the Alienee, that the ſame Alien- 
ation ſhould at the ſame Time veſt and ſettle the Eſtate in another; and 
for the Wohls attempting, endeavouring, or going about to alien, they are 
of too uncertain a Signiſication to receive any Countenance, and what fall 
be ſaid a ſufficient Attempt, and what not, is hard to determine; beſides 
that, all ſuch Clauſes tend to Perpetuities, to fix Eſtates in Families un- 
alienable, that they can upon no Exigencies nor Emergencies whatſoever 
f diſpoſe thereof, to provide for Payment of their Debts, their Wives or 
younger Children; and alſo they deſtroy and enervate the Force of Fines 
and common Recoveries, the great and common Aſſurances, whereby 
Men hold their Eſtates, and therefore with juſt Reaſon all ſuch Clauſes 
© are exploded and diſallowed. | 5 
pagezz ß; One deviſes Lands to his Son 4. and the Heirs Male of his Body, 
Oro. Jac.61. provided that if 4. or any Iſſue Male of his Body, alien, give or grant 
Snag 86. the Premiſſes to any Perſon for above twenty Years, £c. that then the 
Fe? ſaid Premiſſes, for e of ſuch Iſſue Male of the Body of A. imme. 
| diately upon every ſuch Alienation, Gift or Grant, ſhall remain and 


Goddard. 
x Term come to my Son B. and the Heirs Male of his Body, c. and dies; 4- 


Rep. 346. enters and makes a Leaſe for a thouſand Years, and dies without Iſſue 


Male, leaving C. his Daughter and Heir; B. enters upon her, C. re 
enters; and it was held firſt, That the Remainder to F. was not to take 
Effect but upon Alienation and Death without Iſſue Male, and not upon 


the Death of A. without Iſſue Male only; ſecondly, That the Remain- 


der being limited to take Effect upon ſuch Alienation ſhould never ariſe, 
becauſe by the Alienation the Land is given to another, and then os 


ac © .@ oa _& 2a 


-  REMAINDER ax» REYERSION. | 
repugnant to make the Alienation to one ſufficient the Land to 
another. | 80 EE 
One deviſes Lands to A. in Tail, upon Condition that he ſhall not Rol. Abr. 
lien, and that if he dies zvithout I ſue it ſhall remain to B. in Fee; after 412. 

A. aliens, yet B. cannot enter for the Condition broken, but the Heir ar 8% v: 


Common Law, becauſe this is not a Limitation, but a Condition, by Coke LEY IO 


and Warburton ; but Quere if A. after dies without Iſſue, if B. may not + See the 

enter; for though the Heir enter for the Condition broken, and hold till Caſes /upre. 
the Eſtate-Tail determined, yet the Remainder to B. ſeems good by way + 

of executory Deviſe, to ariſe out of the Reverſion veſted in the Heir by 

his Entry for Breach of the Condition, and not as an immediate Re- 

mainder, becauſe it is not to take Effect till the Death of A. without 

Iſſue, and yet the Eſtate-Tail of 4. by Breach of the Condition may de- 

termine long before. | 55 | | | 
One deviſes Lands to A. and the Heirs Male of his Body, provided Vent. ar. 


if he does attempt to alien, that then immediately his Eſtate ſhall 3 Keb. 787. 


ccaſe, and B. ſhall enter; after A. makes a Feoffment in Fee, and there- Piers v. 
upon B. enters; and it was adjudged in the Grand Seſſions againſt B. jg. 
whereupon he brought a Writ of Error; and g it was agreed, That Plow. 408. 
Tenant in Tail could not be reſtrained from Alienation by Fine or Reco- Moor 543. 
rery ; ſecondly, That a bare Attempt would be no Breach ; but then it 

was argued, that he might be reſtrained from Aliening by Feoffment, or 

other Act which would amount to a Tort, and make a Diſcontinuance, 

and that this Proviſo imports as much; and therefore the Feoffment was 

a Breach, for that was an Attempt, and more; and that therefore it 


ſhould determine the Eſtate-Tail gugſi by Limitation, which would give - 


an immediate Title of Entry to B. by executory Deviſe, and that the Cur- 
rent of Authorities, ſince 10 C. 40. are, that a Condition in a Will ſhall 
be taken as a Limitation ; but the whole Court held the Condition void, 
becauſe non conſtat what ſhall be adjudged an Attempr, and how it ſhould 
be tried; and ſo the Judgment was affirmed. ; Bs D 

But where one having two Sons, deviſed Blackacre to his eldeſt in 2 Leon. 38. 
Tail, and Whiteacre to his youngeſt Son in Tail, proviſo ſemper that if Mo. 271+, 
any of his Children alien or demiſe any of his Lands to them deviſed be- Spier > 
fore they come to the Age of thirty Years, then the next Brother ſhall 1 
enter; the eldeſt enters, and lets Blackacre before his Age of thirty 
Vears; and this was held a good Limitation till they aliened, and that 
upon Alienation it ſhould go to the other; but this Caſe differs from the 
preceding Caſes, for here was no total Reſtraint of Alienation, but only 
till they arrived to ſuch an Age as they might be preſumed to have full 

Diſcretion, and to know well what they did, which was but a reaſonable 
Reſtraint ; but in that Caſe where the younger Brother entered into 
Blackacre by virtue of the Limitation, and aliened it before his Age of 
thirty, it was held that the eldeſt Brother could not enter into it again, 

becauſe by the Entry of the younger Brother that Part was diſcharged *Page326 
of the Limitation for ever. ; 

Upon a Marriage-Settlement A. is made Tenant for Life, Remainder yy. Rep. 
to the Heirs of his Body by his Wife 2 ; and in the ſame Deed A, co- xy. pl. 24. 
Tenants not to ſuffer a Recovery, but that the Lands ſhall be enjoyed ac- 2Verw. 635. 
cording to theſe Limitations.; H. notwichſtanding his Covenant ſuffers a ge bh, 
Recovery, and deviſes the Lands; end it was held in Chancery, that 4. ed 

ng Tenant in Tail, and as ſuch having Power to ſuffer a Recovery, 
the Lands deviſed ſhall not be affected, but that the Covenant was good, 
ad ſhould therefore bind his Aſſets. | | 


Aa2 ä 


— — — r 


— — 


: — r . — 
THIS L 7 . . 5 
——ͤ—ü— ͤ ͤ—̃ ———— —Ü—ů— — ———— — er on win > rc 


Cn 


% 
% 
my 
— * 
2 4 
" 1 1 
” 4 P * n . 0 
8 5 8 5 - —_— - — 2 —— — wane — — r — > E — 
< „ ws — 2 vom op — —— — — — — — — — — — wt» — — ute ——— 
—j— — —— ‚—qũůͤidddd-——(—uwwñũZĩũl4c⁊rꝛ ! %é∘n1«„é'⁵:⁰' — ͤ ²˙¹·ÜU . —˙—ꝛi;̃ ⁰ʃ wl ˙—³ T . —ð⁰—rt 7.77˙—˙cMVM... 7, 7«.——«ͤKVV , 
- - — — . 1 — * —— - 2 — - - - — 
* 


CORE '@ +» 


1 
- 

5 
7 
4 
4 
— 
* 
ö 
* 


Mod” nth, 


— ag 
20 ve - 
. 


7 
. 
2 
-_ 
Is 
« 
y i 
; . 
4 or 
1 
424 
* 1 
N 
N f 
AT 
3 37 
n 
1 
> J 
12 4 
ary: 
* 
15 
> 
” ,4- 
4 q 
4 $4 
POE 
T5 9 
bo 1 
F 
©] 
£44 Y 
4 * 
ab LY 
IRS 
N Fg 110 
1 
7 
2 q 
$ 1. 
* 
3 
— 
„ 
1 
3 
4 i 
i 4 
2 "I> 
. N 
1 L4 
be Fi 
Why * 
2 
> ON 
* + 
5 & 
4. 
P33 3 
4 4 
k „ o 
Wi - 
'$.2 . 
9 
19 
1 41 
4 2 2 U 
1 f 
3 2 
i 1 
N r 
_— 
. 
» = 1 
A 6 
4 © $* 
ö 11 
a 
by L 4 
i 8 5 
» l J 
"' 3 
* 7, 
1 
"= W + 
144 
al * 
19 
I 
5 
* 
1 7 
99 
1 
4. 
2 * = & 
> y 
8 | 
* 5 
* * > 
8 
1 1 
9 
32 
3 | 
1 1 
1 
9 
11 R 


* 
+ 
q 
J. 
S 
4 


= 


5 25 
r * — os > 
þ= * — d * 


=" REMAINDER aww REVERSION. 
8 5. Diſtinction between ſuch Words as actually make a Condition, and 
ſuch as are only deſcriprive of the Time and Manner when and how 
the Remainders are to ariſe. „ Tr 


Plow. 23 to As where one made a Leaſe to 4. for Life, Remainder to B. for 


. Life; and if it happen B. dies before A. then the Lands to remain to 
Lo. Lit. 378. C. for Life; B. dies in the Life of A. and then A. dies, and if the 
| Remainder to C. was good, was the Queſtion ; and it was argued that 

It was not, becauſe it was appointed to begin during the particular Eſtate, 
Where it ought to be limited to take Effect after the particular Eſtate 
ended; and therefore a Leaſe for Life to 4. Remainder to B. for 
Life, and if A. dies, that then it ſhall remain to C. in Fee, this Remainder 
is void, becauſe then it would ſubvert the Remainder to F. and there- 
fore is repugnant. to the Eftate firſt limited to B. So a Leaſe to two 
for their Lives, Remainder after the Death of the firft of them to C. in 
Fee, is void, becauſe it would defeat the Survivorſhip given by the 
firſt Words; fo here, ſecondly, it was argued, That this Remainder 
was void, being to begin upon a Condition, whereof none ſhould take 
Advantage but the Leſſor and his Heirs ; thirdly, that this Remainder, 
being to begin upon a Condition precedent, did not paſs out of the Lel- 
for at the Time of the Livery, as all Remainders ought, and therefore 
alſo was void. But on the other Side it was argued and adjudged, that 
firſt, Here was no Repugnancy, for it was not intended that if B. died, 
living A. that then C. ſhould have the Land immediately, but that 
then it ſhould remain to C. as a Remainder, wiz. after the Death of 
A. and as B. would have had it if he had lived; /econdly, That this 
was not a Condition, but a Limitation when the Remainder ſhould be- 
gin; for if it were a Condition, it would go in Reſtraint of the Thing 
given upon ſomething to be done or not done by the Span Tenant, 
which here it does not ; therefore if one makes a Leaſe to 4. for Life, 
upon Condition that if E. marries the Daughter of the Leſſor during the 
Eſtate for Life, that then it ſhall remain to B. this is no Condition to 
defeat or abridge the Eſtate of A. but is only a Limitation when and 
how the Remainder to B. is to take Effect So if a Leaſe were made to 


A. for Life, upon Condition that if B. pay to the Leſſor 200. that then 


after the Death of A. the Land ſhould remain to B. this is good, becauſe 


it does not go in Abridgment of the firſt Eſtate; but if it was, that then 


immediately upon ſuch Payment the Land ſhould remain to B. thi 
would be void, becauſe this would go in Deſtruction of the firſt Effate, 
without any hing to be done or not done by him, and of ſuch Cond- 
tion the i eſſor and his Heirs only can take Advantage, not a Stranger, 
and therefore the Remainder to ariſe thereby is void. So if a Leaſe be 
made to two for their Lives, upon Condition that if one of them died 

within ſeven Years, that then after the Death of the other the L 
ſhould remain to a Stranger in Fee, this is a good Remainder, being 
not to begin upon a Condition, but upon a Limitation or Modus ap- 
*Page327 pointed by the Leſſor; and they all agreed, that a Remainder to . 
upon an impoſſible or illegal Limitation or Condition would be old! 
as upon a Condition that if . the firſt Leſſee alien, or if B. kills a Man, 
that then it ſhould remain to him, theſe Remainders ſhall never ariſe. 80 
the Caſe of Plfingion, who made a Leaſe for Years upon Condition 
that if he aliened the Reverſion, that then the Leſſee ſhould have it to him 

- and his Heirs ; this Limitation was void, becauſe repugnant, that when 
aliened the Reverſion to one, the ſame Alienation ſhould carry the = 
do another; allo the better Opinion ſeems that the Remainder paſſed 4 
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ef the Leſſor preſently, and is carried into Abeyance, to be executed  * 

when the Contingency happens. 1 | 8 „ 
A. had Iſſue two Sons B. and C. and B. had Ifſue a Son D. and C. 2 Mod. 293. 

had Iffue a Daughter E. then J. by Will deviſes Lands to his Son B. £vered v. 

for Life, and after his Death to his Grandſon D. and the Heirs Male Hone. 

of his Body; and if he die without Iſſue Male, then to his Grandaugh- 

ter E. in Tail, and charged it with ſome Payments; then comes this 

Froviſo, Provided that if my Son C. ſhould have a Son by his now Wife, 

then all my Lands ſhall go to ſuch Son and his Heirs, he paying as E. 

ſhould have done? afterwards a Son was born; and the Queſtion was 

Whether the Eſtate limited to B. the eldeſt Son, was thereby defeated ? 

But per Cur. this Proviſo did only extend to the Caſe of Z.'s being in- 

titled, and had no Influence on the firſt Eſtate limited ro the eldeſt 

Son. | | 1 5 

A. by his Will deviſed Lands to B. his ſecond Son, and if he depart Leon. 285. 

this World, not having Iſſue, then | will that my Land ſhall remain 3 Leon. 706. 

oxer to another, and died; B. had Ifſue C. and died; then C. died with- Ce. Elte 

out Iſſue; it was urged that the Remainder could not take Effect, be- T ,. 

cauſe it was limited to take place on a Condition Precedent, which in Vincent. 

this Caſe had not happened; for B. left Iſſue, and fo did not depart Powell on 

the World not having Iſſue, as the Words of the Will are; yet per Cur. Der. 297. 

it was adjudged, That though literally he could not be ſaid to depart the | 

World not having Iſſue; yet, ſince that Iſſue died without Iflue, by the 

Intent of the Will, and the Conſtruction of Law, he was dead with- 

out Iſſue whenever the Iffue failed; as in a Formedon in Remainder or 

Reverter, though the Donee hath Iſſne, yet, if after the Eſtate- Tail de- 

termines for want of Iſſue the Writ ſuppoſes that the Donee died with- 

out Iſſue; a fortiori in Caſe of a Will ſuch Conſtruction ſhall be made to 


ſupport the Intent of the Teſtator. | > One 172 e 
5 167-9. 3 ition. 


| 


So where A. upon Marriage conveyed Lands to the Uſe of himſelf for Lev. 35. 
Life, Remainder to his firſt and other Sons in Tail Male ſucceſſively ; Jide 229+ |. 
and if he dies without Iſſue Male, then to the Uſe of the Daughters for ebene 1 
one hundred Years, for raiſing 1500. for their Portions; A. * Iſſue Clerk. 
a Son and a Daughter, and died; and after the Son died without Iflue ; 
and if the Daughter ſhould have the Term was the Queſtion; and it was 
wpued, that ſhe ſhould not; becauſe A. did not die without Iſſue Male, 
for he left a Son, though ſuch a $on after died without Iſſue; and it could 
not be intended that whenever the Iſſue Male failed that the Daughters 
ald have their Portions, for that might be 100 Years after when all 
the Daughters were dead; and ſuch Intention would make it ill in its 
Creation. But it was anſwered and adjudged, that guandocunguc the Iſſue 
Male failed, the Huſband in this Caſe may be ſaid to be dead without Iſſue 
Male; and the Expectation of ſuch a Term in Remainder is for their 
Advantage in Marriage; and ſuch a Term may be as well created to 
ariſe upon Failure of Iſſue Male, as a Power to {ell upon Failure of Iſſue 
Male; which hath been adjudged to be good. ; : 
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35 * 


*Page328 (1) In what Caſes a Bemainder or Beverfion 
*__ tall be ſubjett to the Acts or Charges of the 


particular Tenant, * 
* ©o, bs, A Tenant in Tail, Remainder to B. in Tail, B. orants a Rent-Charge, 
| Poph. 6. A. ſuffers a common Recovery, and dies without Iſſue; the Grantee 
j Moor 154. of the Rent-Charge diſtrains the Alienee of A. and the Diſtreſs was held 


285 5 unlawful. Fig, becauſe the Alienee comes in under the Tenant in 


Plow. 350. Tail in Poſſeſſion, whoſe Eſtate was not ſubject to the Charges of him in 
b the Remainder; for if the Tenant in Tail in Poſſeſſion had made only a 
Feoffment in Fee, or a Leaſe for Years firſt, and then after a Feoffment 
in Fee, and died without Iflue ; yet, till the Feoffment 18 the 
0 | Leaſes or Charges of him in the Remainder ſhould not take place either 
| againſt the Leſſee or Feoffee of the Tenant in Tail. Secondly, the 
RgReaſon that theſe Leaſes or Charges out of fuch Remainder are good, is 
for the Poſhbility of the Remainders coming into Poſſeſſion ; for of itſelf 
it is a Thing not manurable or viſible, and conſequently not liable to any 
Diſtreſs ; and therefore if it be deſtroyed before it comes into Poſſeſſion, 
the Charges granted thereout muſt fall too, as the Shadow fails with the 
Subſtance. -Thirdly, another Reaſon is, that he who claims only out of 
ſuch Remainder after an Eſtate cannot falſity the Recovery had againſt 
the Tenant in Tail, for the Recovery bars the Remainder itſelf; fo that 
he cannot falſify or any way plead to defend his Remainder, unleſs he 
were vouched, nor by Conſequence can thoſe who derive their Intereſt 
- under him. ; - | 
| Cre. Eliz. But where A. was Tenant for Life, Remainder to B. in Tail, and B. 
3 8 14, granted a Rent-Charge, or made a Leaſe for Years, to begin after the 
7 Tz, Death of the Tenant for Life; and A. the Tenant for Life, after ſuffer- 
|  Pipgott on ed a common Recovery, though with Voucher of B. in the Remainder 
| Rec. 124, in Tail; yet the Leaſe or Rent ſhall take Place according as they were 
| ” made or granted for there ſuch a Leſſee or Grantee may falſify the Re- 
covery either by the Common Law or Statutes ; for the Tenant for Life 
hath no Power to bar the Remainder, without the Aﬀent or Concurrence 
of him in the Remainder, as the Tenant in Tail in Poſſeſſion hath; 
and his Aſſent or Concurrence cannot operate to defeat his own Adds, 
any more than a Recovery apainſt Tenant in Tail in Poſſeſſion can de- 
feat his own Leaſes or Grants; becauſe in both Caſes the Recoverot 
comes in by the Tenant in Tail, whether in Poſſeſſion or Remainder, 
+ who alone has Power over the Eſtate, and ſhall he bound by his own 
Ads. 1585 | 7 
Eo. 67. If A. be Tenant for Life, Remainder to his firſt and other Sons in 
Co. Lit. 338. Tail Male; Remainder to B. in Fee; and A. before the Birth of 20 
7 Co. 65. Son makes a Leaſe for Years, grants a Rent-Charge, acknowledges 3 
Ld, Raym, Statute, c. and afterwards ſurrenders to him in the Remainder, or 
* makes a Feoffment, or commits other Forfeiture, for which he in tbe 
= _ Remainder enters; yet he ſhall hold the Eſtate ſubje& to the Charges 
of the Tenant for Life; for theſe being his own Acts to determine lis 
Eſtate, ſhall not turn to the Prejudice of the Leſſee or Grantee, who 
is a Stranger; but his Eſtate for Life ſhall to this Purpoſe be ſtill {ad 
to have Continuance, though as to all other Purpoſes it is determined; 
and therefore the contingent Remainders not being to ariſe out 
Eſtate for Life, but depending thereon till they come in Ze, are, by 


ne” the Determination thereof before they come i Eſe, deſtroyed 
a 9 3 f . | - 5 
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* $o where Leſſee for Years of an Advowſon 2 the next Avoid. *Page329 
ance, and after ſurrendered the Term to the Leſſor, yet this ſhall not de- e 3 
ſeat the Grantee of the next Avoidance; becauſe the Surrender was his err : 
own Act, before which there was a good Grant, and that ſhall bind him 
Oe io de BEES ts the Purpoſe comes in under the Eſtate of the 
Grantor. | * | 7 
So where two Jointenants for Life were, and Judgment in Debt was 6 Co. 99. 
given againſt one of them, and then he releaſed to the other Jointenant, Ld. A ge- 
who died. and he in the Reverſion entered; yet it was adjudged, that he 7 Cale, 


27 
12 


ſhould hold a Motety ſubject to the Judgment, during the Life of the 

Jointenant who releaſed; for, as to this Purpoſe, the Eſtate for Life in a 

Moiety hath fill Continuance, though to all other Purpoſes the Leſſor 

was in of his antient Reverſion for the Whole, and the Jointenant, to whom _ 

the Releaſe was made, was in by the firſt Leſſor, and not by him Who > 

made the Releaſe. | | | 15 . . 
One ſeiſed of Lands in Fee grants thereout a Rent Charge to A. for Cro. Car. 

Life, and after makes a Leaſe to 4. for 500 Years of the oh Lands ; Fas 

then A. ſurrenders his Leaſe to the Leſſor who accepts it; and after A. Sit Edward _ 

diſtrains, and avows for the Rent; and it was held he might, becauſe Pete v. Poms. 

by the Leaſe for Years the Rent was only ſuſpended, and now, by ons : 

Surrender of that Leaſe the Suſpenſion is taken off, and by Conſequence nyo 

the Rent revived ; as if the Leaſe for Years had been made upon Con- 58. fads 

dition only, by Breach of the Condition, the Leaſe being determined, 1 Term 

the Rent would revive ; though as to any Stranger, who might have Pre- Rep, 86. 

judice by ſuch Surrender, the Leaſe for Years ſhall ſtill be ſaid to have 

Continuance. | : 


% 


Tenant for Life of a Copyhold, Remainder in Fee ; he in Remainder 2 Eliz. | 
makes a Leaſe by Parol (which, as it ſeems, muſt be warranted by, Cuf- 8 „ Wit. 


tom); then the Tenant for Life, and he in the Remainder, join in a % & wide 
| Surrender to the Uſe of him in the Remainder in Fee, and the Queſtion Co. Lit. 338. 
Was, If this was a good Leaſe, and ſhould take Effect in the Life of the Cro: Elis. 
Tenant for Life? And it was held that it ſhould ; for it was a good 1 
Leaſe againſt him in the Remainder; and by the Surrender of the Tenant Rep. 600. 
for Life, to the Uſe of him in the Remainder, his Eſtate is merged in 
| the Fee, and cannot hinder the Leaſe taking Effect, more than if he 
were dead; and the Whole being in his Hands can have no Privilege 
ſerered from the Inheritance; as if he in the Remainder grant a Rent- 
e and after the Tenant for Life ſurrender the Rent ſhall begin 
preſently. x | 3 
So where one made a Leaſe for Years, and after granted the Re- Plow. 198. 
rerſion to another for Years, to begin after the End or Expiration of the 'r«{{y's 
rit erm; and then, during the Continuance of the firſt Term, made Caſe. 
a Leaſe for Life to the firſt Leſſee ; whereupon the Grantee for. Years of 
the Reverſion brought an Eje&ment; and it was held maintainable, be- 
cauſe the firſt Leaſe for Years being, by the taking ſuch Leaſe for Life, 
lurrendered and gone, by the Act and Concurrence of the Leſſee and 
Hor, his Grant of the Reverſion comes next to take Place. 
If a Woman Inheritrix takes a Huſband, and they have Iſſue a Son, Lit. Sect. 
ad the Huſband dies, and ſhe takes a ſecond Huſband who lets the 636. 
Finde to one for Life, and then the Tenant for Life ſurrender his Co. Li. 358. 
4 den the ſecond Huſband, the Son may enter upon the ſecond Huſ- 
TA = the Life of the Tenant for Life ; becauſe as to the Son the 
Fog or Life is drowned, and by Conſequence the Inheritance, which 
8 ulband gained wrongfully by making ſuch Leaſe, is now by the- 
wrender thereof vaniſhed and gone; and then the rightful Inheritance 
* upon the Son, and he may enter as if no ſuch Leaſe had been made, 
: hich bindered his Entry being taken out of the Way. But if a Re- 


: yerſion 


| REMAINDER any REVERSION. | 

=, verſion be granted with Warranty, and the Tenant for Life ſurrender 

His Eſtate for Life to the Grantee, yet ſhall not the Grantee have Execy. 
Pagez zo ⸗ tion in Value upon the Warranty againſt the Grantor, during the Life 


4 


— 


of the Tenant for Life. So if the Tenant for Life ſurrender to him in the 

Remainder, or Reverſion, within Age, yet he fhall not have his Ape, be. 

Cauſe in theſe Caſes ſuch Surrenders would work a Prejudice to a third 

_ * Perſon, which the Law will not allow; though when it is for the Benefit 
of a third Perſon, he ſhall take Advantage thereof. | 


Mod. 708. A. ſeiſed of Lands in Fee makes a Feoffment to the Uſe of himſelf and | 
the Heirs Male of his Body; Remainder in Tail to ſeveral others, Remain. 


3 Keb. 254, der to his own right. Heirs ; Proviſo, that if there ſhall be a Failure of 
287. Benſon Iſſue Male of his Body, and that B. be dead, and C. be married, or of the 
v. Baron Age of twenty-one Years, then ſhe ſhall have 200/. per ann. for ten 
4 ears; then A. dies, leaving D. his Son, who makes à Leaſe for one 
5 thouſand Vears, then levies a Fine and ſuffers a Recovery, and after- 
Wouͤards dies without Iſſue Male; and the Contingencies did all happen; 
and The Queſtions were, Fir/t, if this Rent was barred by the Recovery? 
Secondly, If the Leaſe for one thouſand Years was chargeable with it? And 
it was adjudged per tot. Cur. that this Recovery that barred all the ke. 
mainders did alſo bar this Rent, which was to ariſe out of them ; for though 
it were to ariſe precedent to the Remainders, yet it was ſubſequent to the 
- Eftate-'Tail of him who ſuffered the Recovery; and therefore being Charge. 
able upon and to ariſe only out of theſe Remainders, and they being barred 
* by the Recovery, ſo was this Rent alſo, which was to ariſe thereout; and 
for the very ſame Reaſons given in Capell's Caſe, which it was ſaid was the 
fame Caſe with this. Secondly, it was adjudged that this Rent could not 
be chargeable upon the Leaſe for one thouſand Years ; becauſe that was 
derived out of the Eſtate-Tail, which was precedent to and paramount the 
Commencement of the Rent; and the Leſſee was in after the Remainders 
barred by the Recovery, in Continuance of the firſt Eftate-Tail ; which 

_ Leaſe being before the Kecovery, the Recoveror took the Eſtate ſubje& 
_ thereto; and they agreed that if a Gift in Tail be made, rendering Rent, 
or upon Condition of Re- entry, that no Recovery by the Tenant in Tail 
will bar the Rent or the Condition, they being coeval with the very Eſtate- 


Hail itfelf ; and therefore the Recoveror, who comes in, in Continuance 


of the Eſtate-Tail, takes it ſubject to ſuch Kent or Condition; and yet, 
in this Caſe of the Rent, the Reverſion is barred, though the Rent con- 
tinues as a Rent-Service diftrainable for at Common Law; but the Condi- 
tion they ſay muſt be a Condition annexed to the Rent, and not a coll. 


- teral Condition; for that will be barred with the Reverſion by a common 


Recovery. 5 * 


(K) To what Purpoſes the Remainder is ac- 
counted but as one with the particular Ettate, 
BY where they are regarded as ſeveral El⸗ 


Mob. 3x, IF one makes a Leaſe to A. for Life, Remainder to B. for Life, in Ta 
I or in Fee, and A. dies, the Law adjudges the Freehold in B. preſently 
and he is Tenant to every Precipe till he diſclaims or diſagrees to it; 

both the particular Eſtate and Remainder make but one Degree, = 4 


* 


S r 


REMAINDER aw» REVERSION. 
. Writ of Entry ſur Diſeiſin may be brought againſt him in Remainder 


after the particular Eſtate ended, as well as it might againſt the particu- "mM 
lar Tenant himſelf; and if there be Tenant for Life, Remainder over of | 
* 2 Seignory, and the Tertenant aliens in Mortmain, they both ſhall have ®Page33« 


bur one Year and a Day for Entry; and if Termor or Guardian lets for 
Life, the Remainder over, and he in the Reverſion agrees, he is a Diſſeiſor 
zs well as the Tenant for Life. | | | 

If a Diſſeiſor makes a Leaſe for Life, Remainder over in Fee, and the Lit. Sect. 
Diſſeiſee releaſe to the Tenant for Life, this ſhall enure to him in the Re, gr. 2 
mainder, becauſe by the Releaſe all his Right is gone ; but a Confirmation Lit. 297. 
only of the Eſtate for Life ſhall not enure to him in the Remainder, becauſe 
nothing is confirmed but the Eſtate for Life, and then the Remainder hes 
open without any Sanction given to it; but in the other Caſe, by the Re- | 
leaſe of the Diſſeiſee to the Tenant for Life, all his Right is gone, and the 4 * 
Tenant for Life doing Wrong only during his own Eftate, the Releaſe can 


extend only to cure that Wrong, and therefore for the Reſidue muſt fall 
into the Remainder. So it is if Feoffee upon Condition makes a Leaſe for | 

Life, Remainder in Fee, and the Feoffor releaſe the Condition to the Leſſee s 
for Life, this ſhall enure alſo to him in Remainder, becauſe the Condition 


went to the whole Eſtate, and therefore being diſcharged muſt exonerate 
the whole Eſtate, whereof he in the Remainder has Part. - 2 
If the Diſſeiſee confirm the Eſtate of him in the Remainder, without Lit. Sect. 
any Confirmation made to the Tenant for Life, yet the Diſſeiſee cannot 521. 
enter upon the Tenant for Life, becauſe the Remainder is depending 1 
thereon ; and if he ſhould defeat the Eſtate for Life, he muſt alſo defeat = 
the Remainder which he has confirmed ; but this he cannot do, therefore 1 
neither can he defeat the Eſtate for Life. | 
80 if a Diſſeiſor make a Leaſe for Life, ſaving the Reverſion to him- Co, Lit. 
ſelf, and the Diſſeiſee confirm the Reverſion of the Diſſeiſor only, yet he 298. 
cannot enter upon the "Tenant for Life, begguſe then he muſt draw out and - ff 
defeat the Reverſion likewiſe, which againft his own Confirmation he can- | 
not do, (and yet ſuch Reverſion is not depending upon the Eftate for Life, 
as the Remainder is, but is paramount to it); for if a Diſſeiſor make a 
Leaſe for Life, and after levy a Fine with Proclamations, and five Years 
paſs, ſo that the Diſſeiſee is barred for the Reverſion, he ſhall not enter 
upon the Leſſee for Life. | . 5 | 
If a Reverſion or Seignory be granted to one for Life, Remainder to Co. Lit. 
another in Fee, Attornment to the Tenant for Life is good to him in the 310. 
Remainder likewiſe, Becauſe both make but one Eſtate and Degree; and? Co. 67. 
for this Reaſon it is, that if no Attornment be to the Tenant for Life, but 
after his Death Attornment is made to him in the Remainder, this is void, 
becauſe both making but one Eſtate, if the firſt be not compleated, the 
other cannot take Effet. _ | „„ | 
Admittance of the Tenant for Life of Copyhold Lands is alſo a good Cro. Rliz,. 
Admittance of him in the Remainder to all Purpoſes, except the ION 602, 
Lord's Fines, if there be a Cuſtom for two ſeveral Fines ; and though 4 2 
the firſt Tenant were only for Years, yet Admittance of him is ſuch Rol Abr. 
ay Admittance of him in the Remainder likewiſe, as ſhall make a poſ+ 595. 
Ae of the Remainder, and carry it to the Siſter of the whole 7. Oo. 22. 
3 e Val Tour 
a » 


| 120. | 
Vent. 260, 2 Lev. 107. Doug, 727. 


Cuſtom of a Manor was, that upon Surrender of Co hold Lands Cro. Elis. 
made to one and his Heirs, if three Proclamations paſſed, and he did <4 a 


not come in to be admitted, the Lord ſhould have it as forfeited; and Beſpodl v. 
were a Surrender was made to the Uſe of A. for Life, Remainder to B. Long, 
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REMAINDER ax» REVERSION. + 
: in Fee; A. ſuffers three Proclamations to paſs without coming in to be 
= ', admitted; yet it was held, that this ſhould not forfeit the Eſtate of B. in 
i Remainder, for they are divided Eſtates ; and the Cuſtom being to forfeit 
one Eftate only, ſhall be taken ftrialy, and intended of an intire Fee. 
| Simple in Poſſeſſion. "JO. ; 1 
*Page332 And yet where Copyholds were deviſeable for three Lives ſucceſpv, 
Moor pi. whereof each to take in Order as they were named; and the Cuſtom wy, 


w Jac. #Þat they could not cut Timber ; the firſt Tenant for Life cuts Timber; 
437. this was held a Forfeiture of all their Eſtates; the Reaſon whereof may 


1 Term be, that this was but one intire Eſtate in Poſſeſſion at firſt, though the Cuf. 


12 4744 tom after ſhares and divides it to go in Succeſſion; for it is held, that if z 
Fm Coppholder for Life commit Waſte, this ſhall be no Forfeiture of the Ef. 


Rep. 746. tate ef him in Remainder ; wherein this Diverſity appears, chat for the 
3 1 
Rep. 2% particular Eſtate, and tiirefore one Admittance goes to both; but as to 
Oro. Eliz. any Prejudice which he may receive by the Act of the particular Tenant, 
898. his Remainder is accounted as a ſeveral and divided Eſtate, and ſhall not 


Cowp. 702, -4 2 ; 
e ſhare in Oe | 


r. 738. 


42 
q 


„ t Croſs Remainders, or thole ariſing by 
Implication and Conftruttion of Law, 


Dyer. 303. of Having Iſſue five Sons, his Wife being enſient, deviſed two Thirds of his 
” Lands to his four younger Sons, and the Child in ventre ſa mere if 
. were a Son, and their Heirs ; and (a) if they all die without Iſſue 
Heir to the Male of their Bodies, or any of them, that the Lands ſhall revert to the 
other, right Heirs of the Deviſor; by this Deviſe the younger Sons were Tenants 
makes croſs in Tail in Poſſeſſion, with eroſs Remainders in Tail to each other, and no 
: 3 Part ſhall revert to the Heirs of the Deviſor till all the younger Sons be 
Mot. 33. dead without Iſſue Male of their Bodies. | 
* ng 260, 656, 695, Bulſt. 62. Owen 25, And. 38. | Savil. 92. Moor 637. Ray m. 45; 
Vent. 224. 1 Atk. 579. 1 | | 


Oro. Jac. But where one having Iſſue three Sons, A. B. and C. deviſes one 
4 * Houſe to A. and his Heirs, another Houſe to B, and his Heirs, and a 
ap 3 third Houſe to C. and his Heirs, provided that if all his ſaid Children 
VF. Witty. ſhall die without Iſſue, that then all the ſaid Meſſuages ſhall remain and 
Cart. 173. be to his Wife and her Heirs ; and it was held by three Judges, that upon 
8. C. ae the Death of one of the Sons without Iſſue the Wife might enter, and that 
= N oper here there were no croſs Remainders from one Son to another, becauſe be- 
Law. ing deviſed to them feverally by expreſs Limitation, there ſhall be no greater 
Cowp. 34, Eſtate to them by Implication ; but Lea Ch. Juſt. doubted ; and Dodderidge 
800. juſt. ſaid, that though perhaps croſs Remainders may be by Jmplicatim 
(5) Asin where there is a Deviſe to (b) two ſeveral Perſons, yet not ſo if to more; 
4 Leon. 14. for when one dies there cannot be ſeveral Eſtates by Moieties to ſeveral Per- 

 _ ſons, and when another dies, Remainder again to another, becauſe of the 


Incertainty and Inconvenience ; and that it was never ſeen in any Book, 


. where an Eſtate is limited to divers, that there could be croſs Remainders. 
Dyer 330. One ſeiſed of Lands in Fee, by his Will in Writing deviſes Black 
Benl. 212. acre to A. his Daughter and her Heirs, and Whiteacre to his Daughter 
235 Abr. B. and her Heirs; and if ſhe die before the Age of ſixteen Years, 
ee living 4. then A. ſhall have M bueacre to her and her Heirs ; and if A. 
8 7 | 

Clatcht's : 5 | 5 de 
Eatc. | 


2 Benefit of him in the Kemainder his Eſtate is accounted as one with the 


E nr mw -=© =” „ „ „ „ , e o e e wo, 


| and the Reverſion of ſuch Part expectant on her Death, and all other his , pay 


* 


_ — 


* 


: REMAINDER axv REVERSION. 3 
die, having no fue, living B. then B. ſhall have the Part of A. to 
her and her Heirs ; and if both die, having no Iſſue, then to 7. S. and | 
his Heirs, and dies; B. attains her Age of ſixteen Years, and then dies 5 
without Iſſue in the Life of 4. And firſt it was held by three Juſticg FY 1 
againſt Dyer, That the Daughters had an Eſtate- Tail upon the * whole Hage333 
Will, and not a Fee determinable upon a Contingent ſubſequent ; ſecond⁵ 

ly, That by the Words, if both die without 1ſſue, no croſs Kemainders in 
Tail were created by Implication, but that upon B.'s Death without Iſſue, 
after ſixteen, J. S. ſhould have her Part preſently without ſtaying till the 
Death of A. without ſue. | * 8 
A. ſeiſed of Lands in Fee, by his Will deviſes all his Lands in the = 


" P 


LAY 


County of to his two Daughters B. and C. and their Heirs, Sin. LO 


equally to be divided betwixt them; and in caſe they happen to die pl. 19. 
without Iſſue, then he deviſes the ſaid Lands to his Nephew F. S. and the 2 Jen. 172- 
Heirs Male of his Body, and dies; and it was adjudged, that upon the Ft 36. 
Death of B. one of the Daughters, the other Siſter took her Moiety as a ag Rig 
crols Remainder. | | 


| S. C. Holmes 
v. Meynell, & vide 2 Vern. 545. 3 Mod. 10% 


It hath been ſaid in a great Variety of Caſes, that croſs Remainders can ..* 


| Cro. ac. 
never ariſe between more than two, from the great Confuſion it would 555. 
otherwiſe create. © ; | 


Raym. 45 5 F itzg, 97. Shaw V. . eigb. 2 Joa. 382. 


It is clearly agreed, that croſs Remainders can only ariſe in laſt Wills, Co. Lit. ag. 


and are not to be allowed of in any Deed or Conveyance. ol. ab 


37. 
2 Show. 136. pl. 115. 


Richard Holden ſeiſed in Fee, and having Iſue a Son and three Grand- 2 Stia. 969. 


children, by his Will deviſed Part of his Eſtate to his Wife for her Life, c £4 


| 4.1 
Freehold Tenements, Cc. he gave to his Son Richard Holden for Life, B. R. =. 
and after his Death to his firſt and other Sons ſucceſſively in Tail Male; M. 8 G. 2. 
and for Default of ſuch Iflue, and after the Determination of the ſaid Ig 2 
Eſtates, he gave the Premiſſes to his Grandſon Richard Holden, and bis betwern 


between 


Grandaughter Elizabeth Holden, to be equally divided between them, Brown v. 


| and to the Heirs of their reſpective Bodies iſſuing ; and for Default of ſuch #illiann. 


[ſue he gave the Premiſſes to his Grandaughter Anne in Fee: the Teſtator 
died ſeiſed, Richard the Son died without Iſſue Male, whereupon Fliza- 
beth and the Grandſon: entered, and Elizabeth died without Iſſue gene- 
rally ; Anne Holden married John Fervis ; and the b e was, Whe- 
ther there were croſs Remainders between Elizabeth and Richard the 
Grandſon, or whether the Moiety of Elizabeth ſhould go to Anne or Ni- 
chard? And it was reſolved, That there were no croſs Remainders be- 
tween them, becauſe here are no expreſs Words, nor is there a neceſſary 
Implication, without either of which croſs Remainders cannot be raiſed ; 
that the Words, and for Default of ſuch Iſſue, being relative to what goes 
before, mean only, and for Default of Heirs of their reſpective Bodies, 
and then it is no more than as if it had been a Deviſe of the Moiety. to 
kichard and the Heirs of his Body, and of the other Moiety to Elizabeth 
ud the Heirs of her Body, and for Default of Heirs of their reſpective 
ies, Remainder over; in which Caſe there could be no Doubt; and it 
vas held, that this Caſe differed from the Caſe ſupra of Holmes and wey- 
"ell, the Word reſpeive being wanting in that Caſe, and the firſt Deviſces - 
were the Teſtator's Daughters, and the Remainder-Man only a Nephew ; 5 
vhereas in the preſent Caſe Ann⸗ Was as near to the Teſtator as 3 


Ilex. 434. 


| (4) Df the ſeveral Kinds of N 
And herein, 


1. Of Rent. Service. 335. 
2. Of a Rent - Charge. 336. 
3. Of a Rent · Seck. 337. 


(B) Out of what Things a Bent map iſſue. 335. 
(C) Upon what Conveyance a Rent- ervice may 
(D) By what lords a Rent ay be reſerved or 
treated. 341. 

(E) pow ſeveral Rents map be reſerved. in the 

ſame Deed. 342. 
F) Df the Days of Payment. 343. 
(Ol 0 whom! tents may be reſerved or granted. 


(H) ) Bt the Continuance of the Rent, and to whom 
to be paid, and herein of the diftinit Intereſts of 
the Heir and Executors of the Leſſor, 349. 

) Df the Recovery and Demand of the Rent. 35; 


| And herein, 


1, In what Caſes a Hen; is 8 353. 
2. The Time of Demand. 357. 
53. The Place where a Demand is to be 1 380 


(8) The ſeveral Remedies for Recovery of Rents. 
jo 


Abd herein, 


1. Of the Remedy by Diſtreſs. 359. 
2. Of the Remedy by Writ of Annuity, 360. 
3. Of the Remedy by Aſſiſe. 361. | 
4. Of the Clauſe of Re. entry. 361. 
S. Of the Nomine poenae, 362. 
6. Of the Remedy by Action of Debt, and as 3 
en ſeveral AG of Parliament. 36 * 
| (1) Bent | 
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(J) Rent when and how diſcharged, and herein of 
the Evittion of the Tenant. 366. 


(1) Of Apportionment, and herein of the Suf- © + 
- penſfon and Extinguithment of the Bent. 368. 


And therein, = . NVö»’ 

1. In what Caſes a Rent may be apportioned by the 
Act of the Parties, and herein of the Difference be- 
tween a Rent- Service, and a Rent-Charge. 368. 

2. In what Caſes they may be apportioned by the Act 
of Law, or the Act of God. 370. | | 

z. The Manner of ſuch Apportionment, and how the 

| Tenant. ſhall take Advantage of it. 371. 


* 


() Of the ſeveral Kinds of Rents: And herein, *®Pagegz5 
| Of Rent-Service. | | | 


[ ITTLETON deſcribes a Rent (4) Service to be where the Tenant Lit, geg. 
holdeth his Land of his Lord by Fealty and certain Rent; or by 213. 

ed. Homage, Fealty, and certain Rent; or by other Services and certain 05 e 

Rent. e | Tn | 9 
5 ; ; the ancient 
| | 1 . Retribution 
om was made by the corporal Service of the Tenant in plowing his Lord's Demeſne, and which came 
' of aiterwards to be changed into Gabel or Rent; but the Service of Fealty is (till incident to a Rent- 
—_ * * 142. 2 Inſt. 19. Vent. 161. That Suit to a Mill is Rent-Service. Bro, 
kt, en. pl. 20. ; | Y = ; 


53 The Services are of two Sorts, either expreſſed in the Leaſe or Con- Co. Lit. 96. a 
ra, or raiſed by Implication of Law. When the Services are expreſſed _ 1 1 
in the Contract, the Quantum muſt be either certainly mentioned, or be 1460. 92 
ſuch as by a Reference to ſomething elſe may be reduced to a Certaintyʒ; 
for if the Leſſor's Demands be uncertain, it is impoſſible to give him an 


adequate Satisfaction or Compenſation for them, as the Jury cannot deter- 


8. mine what Injury he has ſuſtained. | 1 
2 Hence it is, that the Lord cannot diſtrain his Tenant in Frankal- Lit. Sect. 
its, wiigne, for the Duty of ſuch Tenant being to make Oriſons, Prayers and 138, 136. 

| Maſſes, and other divine Services for the Soul of the Feoffor, but the | 


Number of them not being expreſſed, the Service is altogether uncertain z 
and therefore the Remedy is before the Ordinary, who may infli&t Eccle- 
laftical Cenſures for ſuch Omiſſion. | 
; But if the Tenant holds of his Lord to ſheer all his Sheep feeding in Co. Lit. 96. 
_ a Manor, this is certain enough, becauſe it is eaſy to compute the 2Ld. RA. 
umber within the Precincts of the Manor, and conſequently what Ex- 1161. 
we the Lord is at in imploying others to that Work, and what Damages | 
© has ſuſtained by the Ormiſſion of his Tenant. | : 
| In Debt for Rent on a Demiſe, Reddendum after the Rate of 180, per 4 Mod. 76. 
| — was adjudged a void Reſervation for Incertainty; becauſe it may Salk, 266. 
ded 0 in Corn, or in any Thing ſatisfactory; alſo an Action might be — 55 
8 every Day or every Hour, as no Time is limited when the Rent es 1 e . 

ent d be paid; and the Court was the more inclined to think it a void e. 

Ts | „ i N | Cans ©. +: 4 


| 
. 
| 


Day muſt pay the Rent of the next * 
26 Lit. 22, e Services implied are ſuch, as the Law obliges the Tenant to per. 
form when there are none contracted for in the Grant; and theſe ar; 


Lit.Set.1g. So when after the Statute de Donis the Feudal Right of Reverter wa 


 ®Page336* though the Donor has but one Reverſion, yet the Donee held by two 


| Co. Lit. 23. So if there be Lord Meſne and Tenant, and the Meſne holdeth by 


| Co. Lit. 23. But the Law did not make this Conſtruction on Leaſes for Lives or Year, 


I. Set. But ſince the Statute, if a Man males a Leaſe for Life, or a Gift 


. 3Co. 24.57. 


+ 


))) W.2. = po 
Refervation, from its being on a Leaſe at Will, where the Time of Pp. 
ment of the Rent ſhould be very certain, as the Tenant by holding over 1 


more or leſs according to the Duration of the Gift; as at Common Lay, 

before the Statute Quia emptores terrarum, if the "Tenant made a Fed. 

ment in Fee without any Reſervation of Services, the Feoffee held by the 

fame Services by which the Feoffor held over; becauſe the Services being 

by an Incumbrance on the Land, which the Tenant could * diſcharge 

- without his Lord's Conſent, muſt follow the Land into whoſe Hands ſoeer 
it comes. n 


turned into a Reverſion in the Feoffor, the Law obliged the Tenant in 
Fail to do the fame Services to the Donor which he was obliged to by 
his Superior Lord; becauſe this was an Eſtate of Inheritance which pol 
ſibly might have continued for ever. 8 „ 
Co. Lit. 23. Hence it is, that if A. ſeiſed of two Acres, one holden of B. by 
Knight's Service, and 129. Rent, and the other of C. in Socage and 64, 


Rent, makes a Gift io Tail of both Acres, without any Reſervation, 


diſtinct Tenures and different Services, and purſuant to the Tenure and 
the Services, the Avowry of the Donor ſt be ſeveral ; becauſe the Do- 
nee muſt hold as the Donor held over. | 


12d. Rent, and the Tenant by 4d. the Tenant makes a Gift in Tail with. 

out any Reſervation, the Donee ſhall hold by the 44. Rent, becauſe his 
Donor holdeth of the Meſne by that Service; and if the Donor die with- 
out Iſſue, by which the Reverſion eſcheats to the Meſne, then the Done 
muſt hold by 12d. becauſe his Tenure is then of the Meſne; and the 
Tenant muſt hold by the ſame Services which his Lord holds over. 


for if the Leſſor made no Reſervation, the Law implied none, except 
Fealty, which every Tenant that has any determinate Intereſt muſt do; 
: becauſe it is neceſſary there ſhould be ſome indicium of the Tenure fince 
all Lands muſt be held of ſome Body. | 
2Inft. So But ſince the Statute Duia emptores terrarum, if a Man makes 2 
Feoffment in Fee, or Leaſe for Life, or a Gift in Tail, Remainder over 
in Fee; the Feoffee ſhall hold of the ſuperior Lord by the ſame Service 
Which the Feoffor or Donor held; for by that Act the 'Venure upon fuch 
Donations muſt be of the capital Lord, and not of the Feoffor; where. 
fore upon ſuch Grants there can be no Rent-Service reſerved at th 
Day to the Feoffor, becauſe the Feoffee is not obliged to ſwear Fealty u 
him, inaſmuch as he is not in his Homage, and conſequently not obliged 
55 do any Services to him for Lands which he holds of the capits 
ord. | | 


MA Tail, faving the Reverſion to himſelf, with the Reſervation of Kent of 
other Services, this is a Rent-Service, for which the Law gives the 
or Leſſor a Remedy by Diſtreſs, as before the Statute ; for neither he 
Leſſee nor Donee is Fe-offatus within the Act, becauſe there is a Rev 
in the Donor ſufficient to ſupport the Tenure of him. ; 
Lit, Scct. Therefore in the Caſe of a Feoffment in Fee, or Leaſe for Life, the 


WON Remainder in Fee; if the Feoffor ireſerves a Rent, ſuch Rent is X*&% 


Ero. Eliz. becauſe it is unprofitable to the Feoffor, he having no Remedy oy 
_ Recovery of it; the Reaſon whereof is, becauſe the Land out of * Fo 
OW. 134. ae | | | : 7 5 ; 


| " 3 YN T7 OE 

the Rent is reſerved is not held of the Feoffor, and conſequently the Feoffee 

is not obliged to the Oath of Fealty to him for Lands which are held of 
another; and where there was no Fealty due, there could be no Seiſure by 
the old Law for Non- performance of the Services, and conſequently no 
Diſtreſs without the particular Proviſion of the Parties; and hence the true 
Reaſon appears, why to a Rent-Service a Power of diſtraining is inſepara- 
bly incident by the Common Law, without any Clauſe in the e or 
Provifion of the Parties. t 


y the + L 

being | 

harge 2. Of a Rent-Charge. 

[oever | . 
Where a Man ſeiſed of Lands grants by a Deed Pall or Indenture a n Title 

r was yearly Rent, to be iſſuing out of the ſame Land to another in Fee, in Tail, Aznzity. 

ant in tor Life or Years, with a Clauſe of Diſtreſs, this is a Rent-Charge, be- 

to by cauſe the Lands are charged with a Diſtreſs by the expreſs Grant or Pro- 

h pol. ribon of the Parties, which otherwiſe it would not be. e 
So if a Man makes a Feoffment in Fee, reſerving "ny and if the Lit. Sea. 

B. by Rent be behind, that it ſhall be lawful for him to diſtrain, this is a 217. 

nd 6d, Rent-Charge, the Word - Reſerving amounting to a Grant from the 8 

vation, Feoffee. | 1 . | Plow. 134. 

y two A Rent granted for Equality of Partition by one Coparcener to an- *Page337 

re and other is a Rent-Charge, and diſtrainable of common Right without Clauſe Lit. Sec. 


of Diſtreſs ; and although there be no Tenure of the Siſter who grants 251, 263. 
it; for as the Law for the Conveniency of Coparceners allows of ſuch So if a Rent 


eth by Grants, it muſt conſequently give a Remedy to the Grantee for the Re- de gtanted 

| with corery of . 5 98 | 3 3 
uſe bis | »— 9 3 

e vitb· | whereof ſhe is dowable. Co, Lit, 169. 
. 3. Of a Rent-Seck. | b ES 


A Rent-Seck is ſo called, becauſe it is unprofitable to the Grantee, as Lit. Seck. 

before Seiſin had he can have no Remedy for Recovery of it; as where a 215, 218. 

Man ſeiſed in Fee grants a Rent in Fee for Life or Years, or where a Man 40. Car. 

makes a Feoffment in Fee or for Life, Remainder in F ee, reſerving Rent Keilw. tog. 

uithout any Clauſe of Diſtreſs, theſe are Renfs-Seck ; for which, by the Cro. Eliz. 
Policy of the ancient Law, there was no Remedy, as there was no Te- 65“. 


akes 2 | | | 

N 5 ure between the Grantor and Grantee, or Feoffor and Feoffee, and con- 

Services ſequently no Fealty could be due. : . 
mm" a Man grants a Rent out of three Acres, and grants over, that if 7 Co. 5r. 
«where 


- Rent be arrear, that he ſhall diſtrain for the Rent in one of the Co.Lit.147. 
| 8 this is one intire Rent, hut it cannot be a Rent · Charge for the 

| "hole, becauſe the greateſt Part of the Land out of which it iſſues is 

not chargeable with any Diſtreſs for the Recovery of it, and denomi- 

| Patio ſumenda a majori, therefore it is taken to be a Rent-Seck, for 


| N by che Words of the Grant, the Grantee may diſtrain in the 
 Giftin 1 ad Acre; for, whenever the Remedy by way of Charge for the Rent 
Rent of not commenſurate to the Rent, the Rent is called Seck, and the 
e Donn 0 9 only appurtenant or appendant to the Rent, and does not give 
her th * nomination ; and the Reaſon is, becauſe if ſuch original Grant 
everſo loſt and worn out by Time, and a Man were to preſcribe for it, 


lt he were to give it the Denomination of a Charge, it would graſp morg 
Ty than was originally intended to be charged ; and therefore the Law 
* Fe down to the Denomination of the Rent as Seck, and to ſet 
Charge as an Appurtenant, that by Length of Time —_ , 
ge Coop e | ould. 
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A 


. could be comprehended in the Charge, than was orginally intended i 

the Grant of that Charge. les Hf 2 
Oo. Lit. 145. 80 it is, if a Rent be granted to two and their Heirs out of one Acre, 
b. and that it ſhall be lawful for one of them and his Heirs to diftrain for 
7 1595 ST- it, this is a Rent-Seck, and the Diſtreſs given to one is only an Appur. 
1 tenant to the Rent; and this comes within the Reaſon of the former 
' Caſe, becauſe both the Grantees have not a Remedy by way of Charge 
commenſurate to the Rent granted; but if he to whom the Diſtreſs u 
not limited dies, the Survivor ſhall diſtrain, becauſe the whole Rent i; 
then in him, and the Remedy by Diſtreſs, which was given to him and 
' his Heirs, ought in Reaſon to be extended to the Recovery of the whole 
Eſtate given, and he is now in Seiſin of the whole Rent under the ff | 


| Grant. | | 
Lit. Set. But if a Rent-Seck be granted, and the Grantee has Seifin of the 
955 Rent given to him, as by the Payment of a Penny, Cc. and afterwards 
w. Jae. the Grantee is diſſeiſed of it, or is denied Payment, which is a Diſ. 


. ſeiſin in Law, the Grantee may, at Common Law, maintain an Aſif: 
for it. 1 „ . 

$ Moor 626. And it hath been ruled in Equity, that where an Annuity was deviſed 
5 3 Chan. Ca by Will to A. and the Land ſubject to the Annuity to B. that B. ſhould 
| 4% give Seiſin of the Kent-Seck to 4. that he might have Remedy for the 
| 3 of it at Common Law, it being the original Intention of the 

Gift, that the Deviſee ſhould have ſome Benefit from it. | 
*Page338 * $o when a Bill was brought for 3/. for a Rent of 5s. Arrear for 
8 twelve Years, the Equity of the Bill being that the Deeds by which the 
34 5 aug Rents were created were loſt, and conſequently no Remedy for the Rent 
h at Law; and the Court, upon the Plaintiff's proving conſtant Payment til 
the laſt twelve Years, decreed the Defendant to pay the Arrears and grow- 
ing Rent ; for fince by the Payment it was evident the Plaintiff had a Right 
to the Rent, and that he could not without his Deeds make a Title # 
Law, therefore the Court decreed the Defendant to pay the Rent, and fo 
ſubjected his Perſon, which poſſibly might not have been liable by the 

55 Deed that created the Rent. | 5 

And now by the 4 G. 2. cap. 28. it is enacted, . That all Perſons ſhall 
have like Remedy by Diftrels; and by impounding and ſelling the fam: 
4 jn Caſes of Rents-Seck, Rents of Aſſize and Chief Rents, which hart 
« been anſwered or paid for three Years within the Space of twenty Lean, 
« before the firſt Day of this Seſſion of Parliament, or ſhall be hereafes 
e created, as in Caſe of Rent reſerved on a Leaſe. 


* 


— 


(B) Out of what Things a Rent may iffue. ſc 


Co. Lit. 47. 1* is laid down as a general Rule, that no Rent can iſſue out of any it 
corporeal Inheritance which lies in Grant, becauſe they are ſuch Thug 
in their Nature as a Man can never recur to for a Diſtreſs. 
Cro, Jac. As (a) a Common which was originally granted for the Benefit of the 
679. Beaſts of every one of the Tenants, and therefore cannot be liable t04 
Noy 60.— Diſtreſs by the Act of any particular Tenant, as the Right of Comm 
(-) Soof 2 Which every Man has runs through the whole Common, and no 


popu perf Tenant has a Right to one Part more than another, it follows that no 700 


Moor 115. | | 55 
3 Leon. 1. a | | 

80 of a Piſcaty. Co. Lit, 144. () Though a Rent cannot, for the Reaſons herein mentions 
illue out of Common, pet by the 11 Geo. 2. c. 19. f. L. it is enact -d, That it ſhall be la pane 


e 1 a 2 7 
F e — 


* 


Diſtreſs can be taken thereon, nor can the Recognizors of the Aſhze have 


gh the View of any particular Part to Which the Grantee of the Rent hath png " 
cre, a Right, and therefore cannot put him in Seiſin of the Rent by a 'Twig or Steaard, 


3 ot a Op | deirer; a. 
orher Perſon impowered by him, to ſeiſe as a Diſtreſs for Rent any Cattle or Stock of their Te- 
nants feeding upon any Common appendant or appuitenant to any Part of the Premiſſes demiſed. 


Pia 80 Rent cannot iſſue out of a Rent, for the Statute of Vm. 2. Bro. Ae. 
Nt is (13 Ed. 1. flat. 1) gives an Aſſiſe in certo loco capiende; but a Rent can- pl. 2. s 
| and not be put in View. | ; 


$0 it is of Tithes, for a Reſervation of Rent upon a Releaſe of them is ; co, 3. 

not good, becauſe there is no Place upon which the Diſtreſs can be taken, rs. Car. 
nor any Land to be put in View to the Recognitors, or of which they may 11, 173: 
give him Seiſin. , | V; 1 4 
But it has been decreed in Equity, that where a Rent-charge of 20/. Chan. Ca. 


z Dil was deviſed out of a Rectory, the Glebe whereof amounted but to 407. 79. Thorne, 
Aſif fer Annum, that the whole Rectory ſhould be liable to the Payment of the 3 


Rent; and the Proprietor of the Rectory was decreed to pay the Arrears * 


eviſed of the Rent and Coſts. 5 | ; WNW "Ed, 1 
ſhould A Rent cannot iſſue out of a Hundred, Fair, Office, ©. for theſe 7 Co. 23. 
or the were inſtituted for particular Purpoſes, and are for public Utility. So Noy 60. 

of the of an Advowſon, in which the Patron has no Intereſt but to appoint 


| an able and fit Perſon to the Church, without making any Profit- to 


ear for himſelf, . 5 8 „ 

ch the But though a Reverſion or Remainder be incor , and can pals „page 

e Rent only by 68 yet a Rent reſerved upon a Grant pf them is good 2 72229 
ent til though the Grantor has no Remedy 2 them during the Continuance of Bio. Title 

| grow- the particular Eftate, yet ſince they relate to Lands which were originally 0 3 

a Ripht granted. to make Profit of, the Judges have gone as far as they could to = INE 


purſue the Intention of ſuch original Donations, and therefore have ad- Co. 62. 


mitted ſuch Reſervations to be good immediately, ſince the Lands in which Cape Caſe. 
by the the Grantor had the Reverſion were originally given for that Purpoſe, viz. ay *. . 


to make Profit of; and this Conſtruction is the more reaſonable, becauſe 


20s ſhall in this Caſe there is a Remedy by Diſtreſs for all the Arrears, when the 

he (amt Rererſion executes by the Determination of the particular Eſtate, whereas 

ch hae | there is no Poſſibility of ſuch Remedy in the Caſe of Tithes, Commons, 

Venn, Fairs, &. x | | 25 es 

xereaher So, and for the ſame Reaſon it is, if the Lord grants his Seignory, re- 2 Rot. Abs, 


ſerving Rent; for here is a Proſpect, though it be diſtant, of a Remedy 446. 

by Diſtreſs upon the Eſcheat of the Tenanex. | 

. So if there be Lord Meſne and Tenant, and the Meſne maketh a Gift Perk, Seck. 

in Tail of the Meſnalty, reſerving Kent, this is a good Reſervation, be- 627. 

| cauſe the Tenancy may eſcheat to the Donee, and then the Donor ſhall Cre. Fliz. 

have Remedy by Diſt. | N | | 546. 
medy by Diſtreſs for all the Arrears. |  Onflow's 

| NP. 58. Buller N. P. 39. 1 Will. 253. 1 Burr. 44. Cowp. 47. Doug. 666, 


Allo if a Teaſe be made for Years of an incorporeal Inheritance, which 5 Co. 3. 
es only in Grant, reſerving Rent, ſuch Reſervation is good to bind the Nr 


fit of the Leſſee by TR F N , . Ale. 
y of Contract, for the Non- performance of which the Leſ- 2 Sund. 
able ol lor ſhall have an Action of Debt, becauſe if the Leſſee undertakes to pay =" po 98. ; 


ch an annual Sum by his Deed, fuch Undertaking gives the Leſſor a Lev, 308. 


Pight to it, and the Law in all Caſes gives Remedics adequate and cor- 
whole chonden to every Man's Right. - * ; . 3 

wp When in Covenant, for Non- payment of Rent, the Plaintiff de- 1.4, Raym. 
"entionch mg. he was ſeiſed of Tithes, and by Indenture demiſed them to 77. Dal ie 
lat i © vant, rendering Rent, which he covenanted to pay, and for v. Reeve. 


zu payment of which the Plaintiff brought his Action; but the 

5 aal having pleaded EviQion, to which the Plaintiff demurred, it 5 

v 3 for the Defendant; the Court holding that this was Rent, ; 
99 Bb and 


— 


7 


— { 4 


and 18 the Eviction was a Suſpenſion of it, and therefore that the Ple, 
2 Rol. Rep. If a Man makes a Leaſe of Blackacre to commence in Futuro, and o 
467. 1 Whiteacre to begin in Præſenti, rendering Rent, payable at Micbarlnar, 
N before the Commencement of the Term of Blagkacre, this is a good ke. 
ſervation immediately, for it is but one intire Rent, and as ſuch is payable 

according to the Reſervation. N = 
2 Rol. Abr. 80 it is, if a Man grants a future Intereſt in Land, as if it be a Leaf 
446, & vide for Years, to commence five Years after the making of the Leaſe, tle 
2 Rol. Rep. I amr may reſerve a Rent immediately, becauſe this is a good contract to 
' Piow. 423. Oblige the Leſſee, and to ground an Action of Debt; and the Leſſor my 
| likewiſe have his Remedy by Diſtreſs for the Arrears when the Leſlie 

4 comes into Poſſeſſion. Fea © cup | 

Co. Lit. 47. A Leaſe of the Veſture. or Herbage of Land, referving Rent, is good, 
becauſe the Leſſor may come upon the Land to diſtrain the Leſſee's Heal 

feeding thereon. 155 i N | 
| Go bot 47- Alfo the King may reſerve Rent out of an incorporeal Inheritance, be. 


3 1 cauſe by his Prerogative he may diſtrain in all the Lands of his Leſſee for 


z 


' 


+ Reaſon that ſuch Reſervation ſhould not be good. 

Wil. Rep. But if the King's Tenant makes a Leaſe of the Lands not holden cf the 
506, pl J King, either for Years or at Will, the King cannot diſtrain ſuch Lands i 

ies eg the Hands of the Under Leſſee. So if they are extended on an Elgi, 

Mayer of or if they be under Sequeſtration; but in this laſt Caſe, * upon Applic 

S. tion to the Court of Chancery, Liberty will be given to diſtrain without in 
Page 40 curring any Contempt of that Court. a 


ſuch Rent; and therefore, ſince he has a Remedy for the Rent, there i no 


5 5 = : the 
VV e r * 2755 275 Dil 

(c) Upon what Convepance a Rent-Service my WM - 

| : e 5 ther 

10 E. 4. 3. ERE it may be laid down as a Rule, that a Rent-Service may be a 
b 8. reſerved upon every Conveyance that paſſes any Eſtate to the Te kg 


193. '44>nant, or enlarges an Eſtate already in him; for the Rent being an annud 
2 Rol. Abr. Return by way of Retribution for ſomething given, it follows that when 
449. no Eſtate 9 by the Conveyance, there ought to be no Retribution « 
Return; beſides, the Thing given was antiently in Nature of a Pledg 
for the Rent, and therefore ought to be ſuch that the Giver might former 
have reveſted himſelf in, and now may have Recourſe to for a Diſtreb 
upon Non-payment of the Rent; hence therefore it is, that if the Dilſcic 
releaſes all his Right to the Diſſeiſor, reſerving Rent, the Reſervations 80 
. | « 

Lit. 8, So it is, if there be Lord and Tenant, and the Tenant holdeth of bs 
* Lord by Fealty and 20s. Rent, and the Lord releaſes to his Tena, 
Ms 1 675 or confirms his Eſtate in the Tenancy, yielding to him a Hawk « 
13 Co. 55, Roſe yearly, this new Reſervation is void, becauſe there is na Eur 
| given to the Tenant, for which he ſhould make that new Re 
of Service to his Lord; but the Lord upon ſuch Releaſe or Confirms 
tion may confirm the Tenant's Eſtate to hold by leſſer Services, # 
in this Caſe by Fealty and 57. Rent, becauſe by the ſame Reaſon thy 
he may releaſe his Seignory, he may likewiſe abridge himſelf of Pa 

| e. k 
10 E. 4. 3. If there be Tenant for Life, and he in Reverſion releaſes to him in 1 
ColLit.193: reſerving Rent, the Reſervation is good, becauſe the Tenants pe 


- L © © © Ft 
enlarged by the Releaſe, and therefore the Rent reſerved ought to be paid 2 Rol. Abe. | 


in Return for the Inheritance given, and the Leſſor has immediate Reme- . 


dy by Diſtreſs for recovery of it. So upon a Surrender by Deed, Rent 
may be reſerved. e ee 

So if the Lord of a Manor, by Indenture at Common Law, releaſes to 13 Co, 55. 
his Copyholder in Fee, to him and his Heirs, or confirms ſuch Lands to To BN. 
his Copyholder and his Heirs, reſerving a Rent; this Reſervation is good, Co. Lit. by 


ae | becauſe the Releaſe or Confirmation enure by Way of Mitter le Eftate, 
lie | topaſs an Eſtate at Common Law to him, where before he had but a 
0 Copyhold or cuſtomary Eſtate at Will; but upon a Releaſe or Confirma- 
in tion, which enures by Way of Mitter le Droit, no Rent can be reſerved; 


and in the other Caſe, though the Reſervation, be it by Indenture or 
Deed Poll, be good, yet without Clauſe of Diſtreſs it is only a Rent- 
Seck. Sex COA Po "oe 


Jointenant releaſes to another, a Rent may be reſerved; but Puere, if 

ſuch Releaſe carries the Fee-ſimple, whether ſuch Rent be a Rent- Service, 
inaſmuch as the Releaſee being in from the firſt Feoffor, there can be 

no Tenure of the Releaſor, and conſequently the Rent muſt be Seck, un- 

eſs there be a Clauſe of Diſtreſs in the Deed of Releaſe; for ſo it is in 

the Cale of a Feoffment in Fee ſince the Statute Quia emptores terrarum, 

35 is before obſerved. | | . N | 

At Common Law.no Rent could have been reſerved upon a Bargain *Page341 
and Sale, becauſe. only a Uſe paſſed, which was not any Eſtate to 2 Iuſt. 673. 
which the Bargainor could have recourſe for a Diſtreſs; but now by A | 
the Statute 27 H. 8. (c. 1c.) the Poſſeſſion is executed to the Uſe, and . . 
therefore the Bargainor may now have recourſe to the Land for a 1 Wood's 


— Diſtreſs, \ r Conv, 258. 
| | ED Co. Eliz, 


595. 


ray of Extinguiſhment of the Eſtate of the Grantor, becauſe in ſuch Caſe 449. but ſee 
there is no Reverſion left in him to create a Tenure ;z and therefore if a ***©2.57+ 
«flee ſurrenders his Eſtate, reſerving a Rent, the Reſervation is not 


my jood ; but this Caſe put by Roll muſt, it ſeems, be underſtood of a Leaſe | Lev. 80. 
the by or Life; for ſuch a Reſervation may be good by way of Contract, upon a 3 = 
n an durrender of a Leaſe of Years; for when the Leſſor takes an Aſſign- 2 Mod. 174. 
it uber dent or Surrender of the Leſſee's Term, he agrees to take it under ſuch #inton v. 
ation d. yearly Rent; and ſuch Agreement or Contract is a good Foundation for A "nd 
l ey n Action of Debt, if it be not performed, whether the Agreement be by x, DO 
forme deed or Parol. | OO ; ; ba 82. Sir Fobn 
Diftreh . A 


Brownlow V. 1 4. 


rration i do if a Rent be reſerved upon a Feoffment in Fee, . the Feoffor Carth. 162, 
ech of bs ent upon the Contract. 
Hawk & | Es + | „ 
, i WW) By what Cords a Kent may be reſerved or 
_ e 
\ Rent Service being fomerting in Retribution for the Land that paſſes, CoLit 45% 


it muſt be reſerved by ſuch Words as imply a Return of ſomething Perk Scl. 


1 Til, was not in the Grantor before, in Lieu of the Land given; and 6 1 


$ ue proper Words by which a Rent may be reſerved. | 449. 


So upon a Releaſe that! eoures by Way of Mitter Ie Eſtate, as when one Co. Lit. 193. 


There can be no Rent reſerved upon any Conveyance, that enures by 2 Rol. Abr. 


ith no Reverſion, yet this is a Rent, and recoverable by the Name of 42 


wy efore Reddendo, Reſervando, Solvendo, Faciendo, Inveniendo, and ſuch 2 Rol. a l. 


vp! As a 


2 5 rl — 
r nn . . 
— — — =o — 

1 » 


——_——__@©@_____ 9 


1 CT, 
. ab ar > SIE 2 
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+: 486, mas following; provided always, that F. ſhall pay at Michaelmas and 


- 


Perk, Sect. But if a Man makes a Leaſe of Lands, except 12d. or Preter 114: 


-Perk S:a., But if there be Lord and Tenant by Knights Service, and the Tenant 


739. | 


* 
7 


©. 


n= woos 


639. Rent, theſe are no good Reſervations, becauſe theſe Words are only pro- 
; to reſerve to the Leſſor Part of ſomething in Being, and which would 
otherwiſe paſs by the Leaſe. Te, | 

2 Rol. Abr. 80ö it is, if a man makes a Leaſe, Salvo or ſaving 20s. Rent, this is 

449 no good Reſervation, becauſe there can be no Saving of any Thing not in 

| Being ; conſequently a Rent-Service being a Return of ſomething not in 
the Leſſor, in lieu of the Land given, cannot be reſerved by Words, that, 
in 7 moſt extended Signification, can only preſerve ſomething already 

in Eſſe. * | 


650. makes a Gift in Tail, to hold by a Penny, Salvo forinſeco Servitio, that is, 
_ Ffaving to the Tenant ſuch Service by which he held the Land of his Lord; 
| this is good to make the Donee hold by Knights Service; for though the 
'Tenant had not that Service in himſelf, before the Gift, yet it was a Ser- 
vice in Being, for the Tenant was obliged to do it to his Lord; and there- 
fore it is but reaſonable that he might ſave that Service to himſelf which 
| he was at the Time of the Gift obliged to perform to another. 5 
1 So it is, if there be Lord Meſne and Tenant, and the Meſne holds by 
449- Knights Service, and the Tenant by Socage ; if the Tenant makes a Gif 
in Tail reſerving Rent, and faving the Knights Service, the Donee in this 
Caſe likewiſe, ſhall hold by Knights Service; becauſe this Service wa 
in Being and chargeable upon the Land at the Time of the Gift, though 
the Tenant was not obliged to it himſelf, and therefore may be reaſor- 
ably ſaved to him who parts with the Land upon which they were before 
_ chargeable ; and the rather becauſe ſuch Conſtruction is moſt beneficial to 
the Publick, and the Donee not injured ; becauſe he willingly takes it 

under ſuch Charge. | | 
Moor 459. By Articles of Agreement indented between H. and B. it is covenantel 
Cro. Eliz. and agreed, that A. doth let Blackacre to B. for five Years from Micha 


. i. Lach. day 1 ol. by even Portions yearly; this Proviſo is a good Reſervation 
Wood's of the Rent; for as the Words amounted to an immediate Demiſe af 
Conv. 269, the Lands, ſo the Rent, which is but a Retribution for the Land, ought 
371-': - be 4 immediately; and it cannot be conſtrued to be à Sum in grob, 
3 _ DIE: becauſe by the Words of the Articles (which being indented are the Word 
1Terw'Rep of the parties) it is to be paid Yearly. | | 
444, 736 : : 1 | 
zm Rep If Lands be teaſed to 4. and he covenants and grants to render aol 
A ETOP þ pay for the ſaid Lands every Year, during the ſaid Term, to the Leſa, 
73“, his Heirs and Aſſigns, 100. this amounts to a Reſervation. 80 it is, if tht 
2079,  Leflor covenantsthat the Leſſee ſhall hold and enjoy the Land, and ® 
Rol. Rep. Lefſee in Conſideratione premiſſorum covenants to pay to the Leſſor, ft 
— Jac Heirs and Afiigns an annual Rent of 100. during the Term; for here t: 
398. * Rent is plainly given as a Retribution for the Land which the + 
2 Bulſl. 2$x holds; and this being by Indenture, the Words are looked upon * 
108 231. _ by both Parties, and thoſe may reaſonably be conſtrued that : 
e 3 £cflor in Conſideration of the Land demiſed, reſerves the Rent gee 
— 2, by Way of Retribution or Return; and therefore it has been adju f 
Term Rap that ſuch Rent goes with the Reverſion to the Heir; and the Exccuto 


1 the Leſſor ſhall never enn by way of Ton | 


* 


) hob 
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— 


) How ſeveral Hents may be reſerved in te 


- ſame Deed. 


ERE the Difference is to be obſerved between a Rent reſerved intire Hob. 174. 

in the Reddendum, upon a demiſe of ſeveral Things in the ſame 5 Co. 54. 
Leaſe (for there though the Rent be after approtioned to the particular Moor 31, 
Parcels leaſed, yet the Reſervation ſhall be taken as one and intire) and LOND 
where the Rent is not at firſt reſerved intire, but upon the Reſervation is 5 
ſeveral and apportioned to the ſeveral Things demiſed; for Inſtance, If *' | 


- 2 Leaſe be made of ſeveral Houſes, rendering the annual Rent of 5/. at the 


two uſual Feaſts, viz. for one Houſe 31. for another 10s. and for the 
Reſt of the Houſes the Reſidue of the ſaid Rent of 5/. with a Clauſe of 
Re- entry into all the Houſes for Non-payment of any Parcel of the Rent; 
this is but one Reſervation of one intire Rent; becauſe all the Houſes were 
Jeaſed, and the 5. was reſerved as one entire Rent for them all, and the 
viz, after does not alter the Nature of the Reſervation, but only declares 
the Value of each Houle. „„ | 

But if the Leaſe had been of three Houſes, rendering for one Honſe Dyer 309. 
3]. for another 205. and for the third 205. with a Condition to re-enter in J Co. 55. 
all for the Non-payment of any Parcel, theſe are three ſeveral Reſervati- 1 | 
ons, and in the Nature of three diſtin& demiſes, for which the Avowries Caf. 
muſt likewiſe be ſeveral ; for each Houſe in this Caſe is only chargeable 
with its own Rent, the intire Sum not being at firſt reſerved out of all the 
Houſes demiſed, and afterwards apportioned to the * ſeveral Houſes, ac- *Page343 
cording to their reſpective Value, as in the former Caſes ; but the parti- 
cular Sums are at firſt reſerved out of the ſeveral Houſes ; and therefore 
the Non-payment of the Rent of one Houſe can be no cauſe of Entry into 
another. ER | ; ie | 

$ if the Lord had reſerved out of one Houſe 3/7. during five Years, and 5 Co. 55. 
205. out of another Houſe during ten Years ; and 205. out of the third 2 Rol. Abr. 
Houſe to commence ten Years after, theſe are diſtin Reſervations and © 


C OY Demiſes ; and each Houſe is ſubject to a Diſtreſs but for its own 
ent. : 


Tenant in Tail demiſed the Site and Demeſnes of a Manor which had Cro. Eliz. 
accuſtomarily been let, and alſo all the Manor, and all Lands and Tene- 72 17 
ments belonging to it 3 habendum the ſaid Site and Demeſnes, and allo the bag og 0 
{id Manor and Premiſſes for twenty-one Vears; yielding and paying for 5 

the ſaid Site and Demeſnes 107. and yielding for the ſaid Manor and Pre- 

miſſes 209, this was adjudged a good Leaſe for the Site and Demeſnes 

which had been accuſtomarily let; but for the other Parts of the Manor 7 
not uſually let the Leaſe was void 56; and the whole Leaſe was not held $1, uns void 
to be void, becauſe that theſe were ſeveral Reſervations, and ſo in nature by 3a H. 8. 
of ſeveral Leaſes. : c. 28, ſ. 2. 


Ifa Leaſe be made of two Manors, habendum one Manor for 20s. and 4 Leon. 30. 


| the other Manor for 107. theſe are ſeveral Reſervations, and each Manor 


is charged with its reſpective Rent | - 
A. made a Leaſe of a Cellar for a Year, and if at the End of the Year 10 Co 106. 
the Parties ſhould agree that the Demiſe ſhould continue, then to have and Hob. 276. 
to hold the ſame for three Years, reddendo inde annuatim durante ditto termino fall 2 | 
4%. this is one intire Reſervation, as well for the firſt Year as for the three ; 
Years ; for the Words dif termino extend to both Terms indifferently. | 
And as there may be ſeveral Reſervations in the ſame Leaſe by the Moor 203. 


Words of the Parties, ſo there may be by Act of Law; as where aLeaſe 5 


a 


NG a 


for Life is made to an Abbot or Biſhop in their Publick Capacities, and 


to J. S. reſerving a Rent, the Leſſees are not Jointenants but Tenants in 


common, and therefore the Reſervation of the Rent muſt be ſeveral, and 


the Reveęrſion, to which the Rent is incident, muſt follow the Nature of 
the particular Eſtates on which it depends, and therefore muſt be ſeyera] 


- Lit.Se. for Life, rendering Rent, this Reſervation, though made by joint Words, 


5 Pei ſhall follow the Nature of the Reverſion, which is ſeveral in the 
. Leſſors ; and therefore they ſhall be put to their ſeveral Aſſizes if they 

Moor 102, be diſſeiſed, as if there had been diſtin& Reſervations ; but if the Reſerr. 

: Ae ation had been of a Horſe or Hawk, which is not in its Nature ſeverable, 
cannotmake then for the Neceſſity of the Caſe the Law admits them to join in one 

ajoint . | e oo 8 8 

Leaſe, ſee 3 | 1 

V. 445. and 2 Will. 2322. 5 


. — —_— nog 


) Ot the Days of Payment. 


Hob. 172. HESE are either by the particular Appointment of the Parties in 
Co. Lit. 2 17 the Deed, or by Appointment of Law in Default thereof; aud 
- _— __ here it is regularly true, that the Law will never controul the exprels 
221. Appointment of the Parties, where ſuch Appointment will anſwer thei 
Intention; but though there be no particular Days mentioned in the 
| Deed for the Payment of the Rent, yet if the Manner of ſuch Appoint 
| #Papeg44 ment will not fully anſwer the Deſign of the Contract, the Law in ſuch 
| Caſe will alter or tranſpoſe the Words of the Deed ; becauſe it is the 
great End of the Law to execute all Contracts, however unwarily or in- 
artificially framed, according to the Purport and true Intention of the 
Parties upon the whole Deed ; thus for Inſtance, If A. makes a Leal 
to B. the 6th of Auguſt, rendering yearly the Rent of .4os. at the tw 
Feaſts of the Year, vis. at Lady-day and Michaelmas, by equal Portions; 
though in this Caſe, by the Appointment of the Parties Lady-day be the 
\ firſt Term mentioned, yet the firſt Payment ſhall be made at Michacinu 
(% That enſuing the Date of the Leaſe ; for without ſuch (@) Tranſpoſition the 
the law will Intention of the Parties could never be fulfilled ; becauſe the Rent is te 
marſhal the feryed annually, and the Leſſor would loſe the profits of one half Year 
2 Hol. Rep, if the Rent was not payable at the firſt Michaelmas ; for then the Leſſe 
213. muſt enjoy the Land from the Date of the Leaſe to the firſt Michaela, 
5 Co, 102. without paying any thing; and ſo likewiſe from the laſt Lady-day of tat 
3 Bulſt. 328. Term to the Expiration of it; becauſe though the Leaſe ended in Aug 
l 10s yet the Payment was not to be made till Michaelmas, before which ths 

5 Leaſe expires.,. | Kan 
2 Rok Abr. If a Man makes a Leaſe the firſt day of May, reſerving Rent payadi 
459 quarterly; this ſhall be intended quarterly from the making of the Lease 
| for if the Beginning of the Quarter ſhould be conſtrued to be any other 
Day than the Date of the Leaſe, the Leſſor would loſe the Profits of hs 
Land for ſome Time, and conſequently not have a quarterly Payme# 
during the Continuance of the Leaſe ; or the Leſſee would be obliged 
44 a Quarter's Rent before he had received a Quarter's Profits of tt 

nd : | | 


Tiks © 


2 Pol. Abr. If a Leaſe be made for Years, provided that the Leſſce ſhall py & 


0 Michaelmas and Liady-day 104, by even Portions 1h 5 ; 
| « tho' this Rent be not made payable yearly, yet the Law conſtrues it to be 
ſo, becauſe it is payable at the two Feaſts during the Term; 2227 

conſe gʒiently it ma be paid yearly, becauſe if there be an Dat © 


So it is, if there be two Tenants in Common, and they + make a Leaſe 


ion the 
t 1516 
Ven, 
Leſſee 


| the Payments any one Year, during the Leaſe, it is not paid at the two 


| Leaſe. 


| to begin two Years after, this controuls the Words of Reſervation. (9) 3 Bulſt, 


| enjoy the Land, the Lefior cannot demand this Rent half-yearly, but muſt 61. 


| not ſo mentioned in the Deed ; becauſe where there are two ſeveral Days Noy 18. 


Feaſts during the Verm. _ ; 955 

If a Leaſe for Years be made, rendering Rent at the four Feaſts, with- sid. 316. 
out ſaying yearly, yet this ſhall be conſtrued to be yearly during the 

So if the Rent had been payable yearly, without ſaying during the Term, Moor 459. 
vet the payment muſt be made every Year during the Continuance of the _ 


A Leaſe reſerving Rent pro quolibet Anno is all one as if it had been Lutw. 0 5 
made payable annually, and then it is to be paid at the End of every | 

A (a) Rent generally reſerved is payable at the End of the Year, but () Latch 
(4) if Rent be reſerved annuatim durante termino prædictio, the firſt Payment 264. 


So c) if a Rent is made payable yearly, during the time the Leſſee ſhall 5 Rep. 


wait to the End of the Vear. 5 . Hetl. 53. 
If a Man grants a Rent of 10l. to another, payable at the two uſual 2 Rol. Abr. 
Feaſts of the Year, this ſhall be intended by equal Portions, though it be 450. 


appointed for the payment, it is the moſt equal Conſtruction that a Moiety 

of the Rent ſhall be paid at each Day. ; : | | 8 
And if a Leaſe be made, rendering Rent at the two uſual Feaſts in the 2 Rol. Abr. 

Year, without ſpecifying what Feaſts in certain, the Law conſtrues ſuch 450. . 

payments to be at Michaclmas and Lady-tlay ; becauſe theſe are the uſual * And, 122, 

Days appointed in Contracts of this Nature for ſuch payments. | 1 
: Leſte for Life made a Leaſe for twenty Years if he fo long lived, *Page345 

reſerving yearly, during the Term, lool. at Michaelmas and Lady-day by to Co. 12. 

equal Portions, - or within thirteen Weeks after every of the ſaid Feaſts ; Gi Caſe, 

if the Leſſor dies after Mcha-hnas and within the thirteen Weeks there is 82 Jac. 

no Rent due for the laſt half Tear: Becauſe the Leſſee has Election in 8 15 

this Caſe either to pay the Rent at Miebaelmas, or at any Time during the 380, 363, 

thifteen Weeks; and if it be not paid at Michaebnas, it is then the ſame 875. 

2s if the Rent had been made payable thirteen Weeks after Michaelmas 8 1 | 

only; and conſequently the Leſſor dying, and the Leaſe thereby deter- 6. B. 4 6 A 

mining before the Rent became due, the Leſſee ſhall not be obliged to 

make any Return or Retribution for a ' hing he has not enjoyed to the 

Day he was to make the Retribution. + 1 7 


| 1 At the 
| | | | | Neath of 
T0 for Life a pioportionable Part of the Rent ſhall be pid to the Executors. 11 Gro, 3, „ 
19. f. 1. : e | | 5 


But if Tenant in Fee makes a Leaſe for Years to begin at Michaelmas, Oro. Jac. 
rendering 100l. per Annum at Michaelmas and Lady-day, or within ten 227 233: 
Days after every Feaſt; it ſeems, by the better Opinion, that the og oy 
Rent is due the laſt Michaclmas-day of the Term, without any Regard 2 wat. 
to the ten Days; for the Reſervation, being annually at the two Feaſts, 225. 
vr within ten Days, it ſhall be conſtrued at the Fnd of every ten ee | 
Days during the Term, as moſt agreeable to the Delign of 'the Contract; P. 5 
and therefore the Law rejects the ten Days after the laſt Feaſt, becauſe 
the Term ended at Michaelmas, there cannot be ten Days after it dur- 
ing the Term for Payment of the Rent; and this Conſtruction is the 
more reaſonable, becauſe to give the Leſſee his Election to make the 

payment either at Michaelmas or within the ten Days, as in the for- cM 
= Caſe, were to put it in his Power to avoid the Payment of the 5 

i Half. Vear's Rent; for if it were conſtrued not to be due till the 

of the ten Days, the Leſſor could never oblige him to pay it, be- 
5 | | cauſe 


od Bridge. 


— 


%%% /// wt 
cauſe then the Term would be ended before the Rent became due; but 
the Addition of the ten Days was only to inlarge the Time of Payment but 


not to prevent the Payment, or to remit any Part of the Rents. 

M. Car. 2 Debt upon an Obligation, Condition that whereas the Plaintiff had 
in B. x. demiſed to the Defendant all the Tithes of V/. which if the Defendant 
Biege v. ſhall peaceably enjoy from 20 February 1661, uſque or until Michaelng 
Keb. 534. 1668, the ſaid Defendant paying every Half-Year the Sum of zol. vir. 
$.C on the 29th Day of September and Lady day, or twenty-one Days aſter 
q each Feaſt during the Term, that then, Cc. and Breach was aſſigned in 
Non-payment of the Rent at Michaelmat 1668, to which the Defendarny 
demurs, becanſe the Enjoyment being to be u/que or until Mzichacknas 

1668, this excludes Michaelmas- day; and ſo the Term is ended be. 

et fore Michaelmas 1668, and then no Rent can be due at Mficbaelnar. 
But the Court were clear of Opinion that Michaelmar-day in this. Cy 
was to be taken incluſively ; and Hale cited the Earl of Northunter. 
lands Caſe, who declated on a Demiſe at Will, rendering Rent at 
Michaelmas and Lady-day, and declared that the Defendant enjoyed 
the Land u/que Feflum Sandi Michaelis, and demanded Rent due at M. 
chaelmas ; and there it was moved, that uſque Elen excludes the 
| Feaſt; and therefore the Will being determined before the Feaſt, the 
Rent was not due; but it was there ruled that %% ue included the Day; 

and they ſaid, that Agreements were not to have ſuch Conſtructions 23 
_ Pleadings, but to be taken according to the Intent of the Parties, and be- 
ing u/que ſuch a Day, the Day ought to be commeneed before the Time is 
come; and they agreed that the Keſervation during the Term goes to both 
| Feaſts, vis. 20 February 1661, and. Michaelmas 1668, and that the 
Word »/que ſhall be taken incluſively; for without ſuch Conſtruction no 
Se Rent would be then due, becauſe the Term would be ended before 
1) 3 Leon. Michaelmas ; and they relied upon the Caſe in (Ca Leon. and though 
211. there be Election given to pay on the ſaid Days, or twenty-one Days after, 
Page 346 ug this is not material when the laſt Feaſt “ comes, for then it is abſolute- 
y due on that Day; and though C5 Cro. Elix. and Telv. ſeem contrary, 
io. Elia. Jet they were not regarded, for otherwiſe the Leſſor would loſe the lat 
5702. Quarter. „ 5 | 5 

Yelv. 74. . 
Unble v. Fiſcer. 


2 Ld. Raym In Debt for Rent the Plaintiffdeclated on a Demiſe, bearing Date the 
8 * 890. 25 Aug. 11 . 3. for ſeven Years from the 24th June before, paying 
o 7. * uarterly at the four moſt uſual Feaſts in the Year, or within twenty-one 
7 Mod. 96. Days after each of the {aid Feaſts, 31. 107. the firſt Payment to be made a 
Tomlyns v. Michaelmas next enſuing the Demiſe, c. and further declared that 14 
os cou of the ſaid Rent was in Arrear for one Year ended the 24 December 1; 
3 red. W. z. for which, Oc. to which the Defendant demurred ; and it wi 
1 objected that the Year did not end the 24 December, but at St. Thoma:s 
| Day, according to the Reddendum, which is 21 December; which tht 
Court admitted, and held, that where ſpecial Days of Payment are |- 
mited by the Reddendum, the Rent 4 be computed according to the 
Reddendum, and not according to the Habendum ; and that the Comput 
tion of the Rent, according to the Habendum, is only when the Reddadin 
is general, viz | yielding and paying quarterly ſo much Rent. 
% LOTT gel ESO | 
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(0) To whom Rents | may be reſerved or 


ERE Littleton's Text is to be laid down as a ſure Rule, that no Lit. 

Rent (which is aer e Gigi Rent) may be reſerved upon any 346 Sec. 
Feoffment, Gift, or Leaſe, but only to the Feoffor, Donor, Leſſor, or Co. Lit: 47. 
to their Heirs, and in no Manner may it be reſerved to any Stranger; * 
and the Reaſon of the Rule is, becauſe the Rent is ſomething paid by 
way of Retribution for the Land, and therefore can only be made to 
him from whom the Land paſſes ; beſides the Reſervation to a Stranger 
was prohibited to avoid the Danger of Maintenance ; for if that was al- 
lowable, Perſons might make Reſervations to powerful Men, who might 
extort more from the Tenant than was originally contracted for. 

Hence it is, that the King has been excepted out of the Rule, and al- Mo, 162. 
lowed to make the Reſervation of the Rent to a Stranger, becauſe there Co. Lit.14z 
could be no Danger of Maintenance in this Caſe, there being no Perſon ? Rol. Abr. 
ſo great and powerful in the Kingdom as the King himſelf, who parted 447+ 
with the Land, e 5 . 

But where the King made a Leaſe of a Houſe belonging to his Houſe- La. Raym. 
keeper at Whitchall, reſerving a Rent to the Houſe-keeper for the Time 36. 
being ; though in this Caſe it was admitted that the King might reſerve 
Rent to a Stranger, yet it being here made to an Officer who was remove- 
able at Will the Reſervation was held ill. * 38 = 

If 4. infeoffs B. upon Condition that B. and is Heirs ſhall render to Lit. ged. 

C. and his Heirs a yearly Rent of 10s. and if he fail of Payment, 345. 

that it ſhall be lawful for A. and his Heirs to re-enter, this is not in 
Nature of any Sort of Rent, but a Sum in groſs, which the Feoffee 

is obliged to pay to prevent the Re-entry of the Feoffor ; for at Com- 
mon Law, before the Statute of Quia emptores, it could not be good as a 
Rent-Service, becauſe nothing paſſed from C. for which a Retribu- 
tion ought to be made; nor can it be good by way of Rent Charge, 
becauſe C. hath no Remedy given him by the Deed to charge the | 
* Land with it, or otherwiſe to recover it; nor is it a Rent-Seck, be- Page 347 
cauſe though it ſhould be once paid to C. and he thereby have Seiſin of : 
it, yet he ſhall never have an Aſſiſe for the Recovery of it, becauſe the 
Penalty by the Need is a Re-entry to A. and his Heirs, which for ever 


/ 


— is Pi | 
But if A. and C. in this Caſe had joined in a Feoffment of the Land by Co. Lit. 21 
Need, reſerving Rent to them both Ka to their Heirs, and the Feoffee 2 15 ? 
had granted that it ſhould be lawful for them and their Heirs to diſtrain 
for the Rent, thig had been a good Grant of a Rent-Charge to them bot, 
becauſe C. being Party to the Deed has a Remedy by Diſtreſs for the Re- 
| Corery of it; and when the Feoffee impowers C. to diſtrain on the Land, 
ſuch Grant always ſuppoſes that the Diſtreſs, which is in Nature of a 
Pledge, ſhall remain in the Perſon's Hands to whom it is given, till it 
. by the Payment of the Thing for which it was originally 
n. | | 
But where the Huſband, poſſeſſed of a Term for Yearg in his own Cro. Car. 
ght, joins with his wife in an Aſſigument of the Term, reſerving Rent 288. 
Iv ham and his Wife, and the Survivor of them, if they ſhall ſo long 48 3 
* and if the Rent be arrear, that it ſhall be lawful for them and the py Bland 
urvivor of them, and for the Aſſigns of the Survivor, to re-enter, v. /aman. 
'he Wife neither ſealed nor deliyered the Deed 3 this Rest deter- 2 bannd.z60 


[ 
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Hob. 130, ' But if the Reſervation had been made to his Son, though he happened 


28and. 370. before the Rent commences, it may go to a different Perſon than the Re- 


Page 348 cannot be good by way of new Grant, * becauſe the Word Reſervatin 


Grant 86. of J. S. this is good; for this is not like the Caſe of Lands, where the 


' Grant 86. after the Death o 


R n „ 5 
mined by the Death of the Huſband, for it could be no good Reſervation 
to the Wife, becauſe ſhe had no Intereſt in the Land to part with, and 

therefore could haye no Rent-Service reſerved to her by way of Retribution 
for a Thing ſhe never had in her to part with; nor can this amount to 3 
Grant of a Rent-Charge to her, as in the former Caſe of the Feoffment 
it did to C. becauſe here the Wife, having never ſealed and delivered the 
Leed, could be no Party to it; and there does not appear to have been 
any Clauſe of Diſtreſs limited to the Wife by this Deed, as there was to 
C. by the Deed of Feoffment, and conſequently it could not be good as a 
Charge upon the Land; nor is it good as a Rent-Seck in her, becauſe 
iſſuing out of the '] erm for Years it muſt in its Nature be a Chattel lntereſt, 
for which no Aſſiſe lies, which is the only Remedy after Seiſin for the ke. 
covery of the Rent- Seck; nor could the Executor of the Huſband be in- 
titled to the Rent, though it was limited to them and the Survivor of them, 
and the Aſſigus of the Survivor during the Term, becauſe the Reſervation 
to the Wife was evidently intended to create an Intereſt and Right in her 
to the Rent, and therefore ſhall not be taken as Words of Limitation 

| againſt the original Deſign of them. | i 
Hob. 130. If a Man makes a Leaſe for Years, reſerving Rent to his Heirs, or makes 
2 Rol. Abt. a Leaſe to commence after his own Death, reſerving Rent, this is a Bent. 
L seg. Service ariſing in the Heir, not by Way of new Purchaſe of ſuch Rent, 
346, & vide but as incident to the Reverſion deſcending to the Heir, and therefore 
Oo. Lit. 99. b may be releaſed by the Anceſtor during his Lite, which it could not be if 
Ho ” 4 it were a new Purchaſe in the Heir; and ſo it is-if the Rent were reſerved 
£3, 8 upon a Leaſe for Life or Gift in Tail; the Reaſon is, becauſe the Rever- 
fron deſcends from the Anceſtor to ſuch Heir, and the Rent-Service is in- 
cident to ſuch Reverſion, and this may as well be as a Man that hath an 

Eftate in Land may grant ſuch original Charges. ; 


ons Fs afterwards to be Heir, ſuch Reſervation is void; for it cannot be good 
2 Rol. Abr. by way of Rent-Service, becauſe the Son has not the Reverſion to which 
the Rent is incident at the Time of the Leaſe made; and if the Son dies 


7. 


verſion, which belongs to the Heir of the Father; and ſuch Reſervation 


will not import a new Grant, unleſs it be made to the Perſon from whom 


ſuch Intereſt moves. 
Bro. Title I an original Grant be made of a Rent, to commence after the Death 


— — r + at Fad 


1 = Livery muſt carry the Freehold immediately, and where the Abeyance ot 


Palm. 29. Want of diſtinguiſhing where the Freehold is, may be of Prejudice » 
2 Vent. 204. the Rights of others; for if the Freehold was to be granted in futuro, 3 
Man that had brought his Precipe againſt the Grantor, after he had 
proceeded in it a conſiderable Time, might have his Writ abated by 
the Freehold's Veſting in a Stranger, by reaſon of a Conveyance made 
by the Grantor before the Writ brought ;, but the Grant of a Rent de 
novo is not attended with this Inconvenience, for no Man can have! 
recedent Right to a Thing which is originally created by the Grant 
itſelf ; yet Quære at what Diſtance of Time ſuch Charges may be il 
lowed to commence, whether it muſt not be after the Lives of the 
. Perſons in Eſſe, for if they be indefinite, they ſeem to tend to a fer- 

, petuity? 5 ö | 
Bro, Title 3 bur a Rent in es or already created, cannot be granted to commence 
| J. S. becauſe to ſuch Rents there may be mn 
Plow. 186. Titles, and therefore ſuch Grants are not good; for ſuch Freeholds, 7 
| thus being ſplit and ſevered, do hide the Perſon in whom the Right br 


— 


| = M4 95 | 
| 4 | | 
and therefore the Party that- bas Right will not be able to diſcern againſt 
whom to bring his Precipe for the Recovery of it. | : . 

If 4. covenants and grants with B. that he ſhall have and enjoy Black. Cro. Car. 
acre for ſix Years, aud B. covenants to pay A. his Heirs, Executors and 27. 2 
Adminiftrators, an annual Rent during the Term; this, being a good Re- 2 v. 
ſervation of a Rent, ſhall upon the Death of A. be paid to his Heir who 
has the Reverſion, as a Retribution for the Profits of the Land which he 
cannot enjoy during the erm; and the Executors of A. ſhall never have 
any Thing by virtue of the Covenant, though it is in expreſs Words 
granted to A. and his Executors. _ ns” RP 

So if 4 makes a Leaſe, reſerving Rent to him and his Executors and Co. Lit; 47. 
Aſligus, and dies, this Rent is determined, for the Executors cannot have 2 Rol. Abr. 
it for the former Reaſon, being Strangers to the Reverſion, which is an 45% 
Inheritance; and therefore, being uever to enjoy the Profits of the Land 
after the Expiration of the Term, can never have a Right to a Retribution 
or Compenſation for them. 3% ͤß07— | : 

If a Biſhop leaſes for Years, reſerving Rent, Proviſo guod tempore va- Mo. gt. 
caltonis dicti a Ss redditus predift. ſecundum ratam temporis ſolve- Eyre's Caſe. 
tur capitulo Ecelgſiæ cathedralis difi Epiſcopatus, with a Clauſe of Re. Dyer 2218 
entry to the Succeſſor for Non-payment of Rent to the Chapter, this is a. | 
void Proviſo z for the Chapter being never to come into the Succeſſion of 
the Land belonging to the See, can have no Right to a Return of Service 
from the Leſſee. Ee „ 2 

If there be two Jointenants, and they make a Leaſe by Parol or Deed 2 BL Ar! 
Poll, reſerving Rent to one only, yet it ſhall enure to both; but if the 447. 
Leaſe had been by Deed indented, the Reſervation ſhould have been good Co. Lit, 49, 
to him only to whom it was made, and the other ſhould have taken no- Vent. 161, 
thing: The Reaſon of the Difference is this; where the Leaſe is by Deed 
Poll or Parol, the Rent ſhall follow the Reverſion, which is jointly in both 
Leſſors; and the rather, becauſe the Rent being ſomething in Retribution 
for the Land given, the Jointenant to whom it is reſerved ought to be 
ſeiſed of it in the ſame Manner he was of the Land-demiſed, which was 
equally for the Benefit of his Companion as himſelf; but where the Leaſe 
is by Deed indented, they are eſtopped to claim the Rent in any other 
Manner thah it is reſerved by the Deed, becauſe the Indenture is the Deed 


of each Party, and no Man ſhall be allowed to recede from or vary his : 
own ſolemn Act. 5 | 


i 


% 


rr eas, 


— 


19 Of the Continuance of the Bent, and tu. 
whom to be paid; and herein of the din % 
1 of the Heir and Executor of the 


5 


ERE firſt is obſervable the Difference between a general Reſerva- Co. Lit. 45, 
Rec tion, without mentioning any Perſon in certain to whom the a. 5 

t ſhall be paid, and a particular Reſervation to the Leſſor without 2 Rol, Abr. 
Vue, any other Perſon to whom it ſhall be paid; for where the i 7 
+ ervation is general, the Rent ſhall be carried over to the Perſon Ie 
Eich ſhould have ſucceeded to the Eſtate, if no Leaſe had been made; ©" 

where the Reſervation is particular as to the Leſſor, without going. 

Wes — there the Rent ſhall determine with his Death, though the Leaſe, 
Pon which it is reſeryed, be ſtill continuing; as if A, makes a Leaſe for 


Years, 


Years, reſerving a certain Rent, without ſaying to the Laſſir or his Heirs, 
yet this general Reſervation ſhall carry the Rent not. only to the Leſſor, 


but even to his Heirs that ſucceed in the Reverſion, becauſe the Rent i 


reſerved as a Retribution or Compenſation for the Land demiſed, and 

therefore ought, from the Nature of the Contract, to be of equal Duration 

with the Demiſe ; but if 4. had made a Leaſe, reſerving a certain Rent to 

bimſelf, he has thereby determined how long the Reſervation ſhall con- 

tinue, and therefore it ſhall never be carried further than the Period of 

i Time the Leffor himſelf has fixed it. CCC 

yz Co. 35. So if a Leaſe had been made by A. yielding and paying to him and his 
| n Aſhgns yearly the Rent of 10s. this Rent ſhall likewiſe determine by his 
Gl * Death, and his Heirs ſhall never have it, becauſe there are no Words to 
290. carry it to the Heir who is to have the Reverſion 5 and the Leſſor having 
Vent. 162. expreſsly limited it to himſelf has thereby determined it to his own Life, 


2 Lev. 13. for his Aſſigns cannot have it longer than the Leſſor himſelf ſhould have 


Nos pn had it, and theſe Words, his Hans, cantiot enlarge the Reſervation ; for 


if he had aſſigned over the Reverſion, the Rent by his own Death had de- 
' termined ; /ecus if he had added during the Term. 
2 Rol. Abr. So if the Reſervation had been made to the Leſſor and his Executors, or 
to him, his Executors and Aſſigns; in theſe Caſes the Rent determines 
with the Life of the Leſſor, becauſe the Executor cannot {take the Rent; 
for that if it be continued beyond the Life of the Leſſor, it muſt be ca- 
ried over to him who is to ſucceed in the Eſtate, and that is the Heir at 
| Law; but the Heir cannot take in theſe Caſes, becauſe there are no 
 $ 9x. If the Words in the Deed to carry it to him. 9 „ 5 


Words | 75 
during the Term are added to the Reſervation, whether the Heir ſhall not take the Rent, as I gu 


of the Leſſor? Jide the preceding Paragraph, and po. 350. laſt Paragraph, Gr. 5 


450. 
Co. Lit. 47. 


Oo Lit. 214. If 4, makes a Leaſe, reſerving Rent to him or his Heirs, this is a 
1 55 5 54 good Reſervation during the Life of 4. but void as to his Heirs, be- 
ent. 403. cauſe the Reſervation being to him or his Heirs in the Disjundire, 
both cannot take it; and the Word Heirs cannot be Words of Limi- 
tation, becauſe, if they are to take at all they muſt take origivally; 

for if the Rent veſts in the Leſſor, it cannot afterwards go to the Heir, 

for that would be contrary to the Words of the Reſervation, which 
| limited the Rent either to the Leſſor or his Heirs, but not to both of 


+ S. qo. if, them. + | 
in theſe ſe- | | | a 2 
veral Caſes, a Court of Equity would not give Relief, according to the Intent of the Partics, ſup- 


poling the Patties claiming could not have Remedy at Law? 


But it hath been adjudged, that where an Abbot made 4 Leaſe, ren-· 
dering Rent to him or his Succeſſor during the Term, that this Reſerva 


Sv 146, tion is given had neyer been leaſed. 


3 Term 
Rep. 4300, 
470, 474. 
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Nature of the Contract, which is, that thoſe who would have ſucceed- 
ed in the Eſtate, if the Leaſe had never been made, ſhall enjoy the 


Rent, which is the Retribution given for the Want of the Land during the 


Leaſe. 


If there be Tenant for Life with feveral Remainders over, ſo ſettled by 3 Co. 69. 


Limitation of Uſes, with a Power to Tenant for Life to make Leaſes, I bite 


who makes a Leaſe, reſerving Rent to him, his Heirs and Aſfigns, this is 
2 good Reſervation, ' and ſhall go to thoſe in Remainder ; for when the 
Tenant for Life makes a Leaſe, purſuant ro ſuch Power given to him by 
the Settlement, ſuch Leſſee derives his Eftate out of the Inheritance, which 


Caſe, 


a 


before the Settlement was in the Tenant for Life; and the Settlement be- 


ing by Conſtruction of Law ſubſequent to the Eſtate of the Leſſee, thoſe in 
Remainder to the Tenant for Life are his Aſſignees, to whom the Rent 


Fi 


by the expreſs Words of the Leaſe is reſerved and limited after the Death 


of the Tenant for Life. 


So if the Reſervation had been in this Caſe to the Leſſor, and every Per- 8 Co. 71. 


ſon to whom the Reverſion and Inheritance of the Land belongs during the 


Term, this is a p_ Reſervation to thoſe in Remainder, and the Law 


will, in ſuch Cafe, diſtribute the Rent according to the ſeveral Intereſts 
under the Settlement; but my Lord Cole ſays, the ſureſt Way is for the 
Tenant for Life to reſerve the Rent annually during the Term, and then 
the Law diſpoſes of it as an Incident to the Reverſion. 


If a Man ſeiſed of Land on the Part of his Mothęr, makes a Leaſe or a Co. Lit. 12 


Gift in Tail, reſerving Rent to him and his Heirs, this Rent ſhall go with 


the Reverſion to the Heirs on the Part of the Mother, becauſe the Nature 


of the Contract is ſuch, that the Retribution ſhould go to thoſe who loſe 


the Profit of the Land during the Gift or Leaſe. 


But if he had made a Feoffment in Fee, reſerving Rent to him ard Co, Lit. 12. 


his Heirs, the Rent ſhall go to the Heir on the Part of the Father, 
becauſe here is an entire Diſpoſition of the Land, and the Rent is in 


Nature of a new Purchaſe coming into the Family from the Grant 


- the Feoffee, and therefore the Blood of the Father ſhall be pre- 


mines with his Death; for the Heir cannot have it, becauſe he cannot 


ſicceed in the Eſtate (being a Chattel Intereſt), to which the Rent, 


if it continues after the Death of the Leſſor, muſt belong; and the 


3 cannot have it, becauſe there are no Words to carry it to 
m. 1 75 | | i 4 


If a Man poſſeſſed of a Term for one hundred Years makes a Leaſe Vent. r6t. 
for fifty Years, reſerving Rent to him and his Heirs, this Rent deter- | 


t Vide infre. 


| | _ 366+ 
But if a Man ſeiſed of Land in Fee makes a Leaſe for Years, re- Latch. o. 
ſerving Rent to him and his Aſſigns during the Term, this Reſervation 100. = 
ſhall not determine by the Death of the Leſſor, but the Rent ſhall go 7, Frown. 


to his Heir; for though there be no Mention of the Heirs in the Ra e 


ſervation, yet there are Words that evidently declare the Intention of 2 Rol. Abr. 
the Leſſor, that the Payment of the Rent ſhall be of equal Duration 451. 


with the Leaſe, the Leſſor having expreſsly provided that it ſhall be 
pad during the Term, and conſequently the Rent muſt be carried over 
to the Heir, who comes into the Inheritance after the Death of the 
* Leſſor, and would have ſucceeded in the Poſſeſſion of the Eſtate if no # 


Leaſe had been made; and if the Leſſor aſſigns over his Reverſion, the 

Aſſignee ſhall have the Rent as incident to it, becauſe the Rent js to 

Femme during the Term, and therefore muſt follow the Reyerfion, 

2 the Leſſor made no particular Diſpoſition of it ſeparate from the 
erſion. i ; 2 $ £ 


If 


* 


Pagez52 
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Ss Co. 112. It a Leaſe be made for Years, reſerving Rent during the Term, to the 


_ Cio, Flix. Leſſor, his Executors and Aſſigns, this, by the Judgment of Richmond 
1 A and Butcher's Caſe, determined upon the Death of the Leſſor, and did 
Rep. 399. not go to the Heir; but this Judgment hath been ſince overthrown by 
(a) 2 Saund. the Authority of the Caſe of (a) Sacheverell v. Frogate, becauſe the Re. 
367. ſervation being to the Leſſor and his Aſſigns during the Term, (for the 
. E gi 3 : Words Executors and Adminiſtrators are void, the Leſſor having the In- 
Vent. 461. beritance) ſuch expreſs Words evidently diſcover the Intent of che Con- 
.  Sacheverd tract, and that the Leſſee agreed and bound himſelf to the Payment of the 
v. Frogate. 'Rent during the Continuance of the Demile. 
Vent. 162, 80 and for the ſame Reaſon, if a Termor for fifty Years leaſes for 
EY twenty-five Years, reſerving Rent to him and his Heirs during lle 
Ts 2 the Executors ſhall have the Rent after the Death of the 
eſſor. | . | | 
Cro. Car. If A. grants a Rent Charge to B. for forty Years, with a Clauſe of Diſ. 
. a 8 treſs to B. and his Heirs during the Term, the Executor of B. may dif. 
ie, train for it during the Term; for the Diſtreſs is expreſsly given during 
the Term, and therefore muſt belong to the Executor who has a Right to 
the Rent-Charge, being a Chattel Intereſt. 
Will. Rep. A. Tenant for three Lives, to him and his Heirs, aſſigns over his 
| $55-pl. 165 whole Eſtate to B. and his Heirs, reſerving a Rent of 100. a Year to 
enniſon v. the Aſſignor, his. Executors, Adminiſtrators and Aſſigns, with a Pro- 
Liu Ler- viſo, that Non- payment the Aſſignor and his Heirs, might re. enter, 
ington. and the Aſſignee covenanted to pay the Rent to 4. his Executors and 
8 Adminiſtrators; the Queſtion was, Whether this Rent ſhould' go to the 
Heir or Executor of the Aſſignor? And it was deereed in Equity that 
it ſhould go to the Executor, as the Rent was reſerved to him, and as 
there was no Reverſion left in the Aſſignor to which the Rent could be 
incident, ſo as to carry it to the Heir; and it was held, that the Cove- 
nant to pay the Rent to the Executor and Adminiſtrator of the Aſſignor 
was good and binding both in Law and Equity; and though the Pro- 
viſo was, that in Caſe of Non-payment of the Rent the Aſſignor and 
his Heirs might re-enter, yet the Court thought this immaterial, as in 
a the Heir, in this Caſe, muſt be looked upon as a Truſtee for the 
xecutor. 1 | | : | 


10 ©5, 127. If a Leaſe be made, reſerving Rent at Michaelmas or ten Days 


Au Cale, after, the Rent is not paid at Michaelmas, and before the ten Days are 
x 6 Jac. expired the Leſſor dies, the Heir, and not the Executor, ſhall have 
82. Eliz; the Rent; for though it was in the Election of the Leſſee to pay the 
575 Rent at Michaelmat, yet the ten Days after are the true legal Term, 
Mo. pl.1012 ſo that the Rent was not legally due before that Time, and therefore 
8 no Chattel. So if the Leſſor dies on the Day on which the Rent is to 
1 flats 1 be paid, after Sunſet, and before Midnight, the Heir, and not the 
Executor, ſhall have the Rent; for it is not due till the utmoſt Limit 
of the Day, which ends not till Twelve o'Clock, though the Time for 
daeemanding it for Conveniency be a convenient Time: before, the Sun 
unt. ſets. t i 
352. | 1 | | I 
; HP A. purſuant to a Power in his Marriage- Settlement made Leaſes of 
| 1 Parts of his Eſtate which were ſettled on his Wife, reſerving 
Rent payable at Lady-day and Michaelmas, and died upon Michaelmas- 
day between Three and Four in the Afternoon, and before Sunſet, leav- 
ing B. his Executor; one of the Tenants paid A. his Rent, being 
*Page352 the Morning of the Day on which he died; and the Queſtion was, © 
Will. Rep. to the Arrears due from all the 'Tenants, whether, * ould go to the 
175- pl. 43. Jointreſs as incident to the Reverſion, or to B. the Executor? And it 
1755 was decreed by the Maſter of the Rolls, on the Authority of o_ 


. - py 


"+ 


| 1 8 E 1 a - | 
Cafe, that they ſhould go to the Jointreſs, being incident to the Reverſion, 2 Salk. 578, | 
and to which the Heir would be intitled in caſe there had been no Jointrelſs ; 2 4 PO, 
but that as to the 18/7. Rent paid by one of the Tenants to the Leſſor upon wa 2 
Michaelmas-day in the Morning on which the Leſſor died, his Honour. Pearice. . 
held this to be a good Payment as to the Leſſee who paid it, and that he 

ſuouid not be compelled te pay it over again, but that B. the Executor, to 

whoſe Hands it came, ſhould pay and account for it to the Jointreſs. 

But where A. granted a Rent-Charge to B. for Life, payable at Lady-day will. reg 
and Michaelmas, and B. died on Michaelmas-day after Sunſet Land it was ka 80 : ＋ | 
held by Judge Tracy at Durham Aſſizes, that as B. lived till after Sunſet, v. Bella. 
which was the legal Time for demanding the Rent, though he died before - Foma 
Ivelve at Night, that it ſhould go to the Executors. | on Jus | 
= | | | - who raid ge 
had conſulted the Chief Juſtice Holt on the Point, and that upon Conſideration of all the Caſes he 
was of the fame Opinion. 5 e a 5 | 


A. Tenant for Life, Remainder to his Wife for Life, Sc. makes a Leaſe Preced. 

at Will, reſerving Rent at Lady-day and Michaelmas, and died on Michael 3 
mas- day about Twelve o' Clock at Noon; and it was held in this Caſe that ford N 1 : 
his Adminiſtrator was intitled to this Rent; and herein the Court took a Wentroegth, 
Lifference betwixt a Rent incident to a Reverſion that muſt go ſomewhere Will. Reps 
(if not to the Executor, then to the Heir) and where the Rent was to go my Ws 
no where, unleſs to the Executor; that in the latter Caſe if the Leſſor 4 
lived to the Beginning of that Day, at which Time a voluntary Payment 

of the Rent might be made, this would be ſufficient to intitle the Execu- 
tor or Adminiſtrator to the Rent, rather than it ſhould be loſt; for it 

would be ſtrange if the Tenant ſhould pay the Rent to no Body; and in 

this Caſe the Perſon in Remainder (viz. the Wife) can have no Pretence 


ing to the Time ſuch Tenant for Life lived of the laſt Year, or Qua . 
8 
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ess (I) Ot the Recovery and Demand of th 


Hob. 207, the zemedy is by way of Re- entry for Non-payment, there, mult be an a0. 


2 Co. 56. ment; and it is preſumed that the Tenant is there reſiding on the Premiſes 


which Caſe, if an Ejectment is brought by the Landlord, the Tenant cannot defend without entering th 


& See the Pleading. $ 


426, may diſtrain; but the Leſſor, notwithſtanding ſuch Clauſe, may difirai a t 


Rent: And herein, 


5 1. In what Cafes a Demand is neceſſary. 
Co. Lit. 5 I I's the material-Difference is between a Remedy by Re-entry, and 
7 wick | a Remedy by Diſtreſs, for the Non-payment of the Rent; Prado 
th 


2. 6. tual Demand made revious to the Entry, other wiſe it is tortious ; becaul # 
Dre =o ſuch Condition of Re- entry is in Derogation of the Grant, and the Eſtate $ 


Plow. 10. at Law being once defeated is not to be reſtored by any ſubſequent Px. 


_—_ nin order to pay the Rent for the Preſervation of his Eſtate, unleſs the con 
Yaugh. zz. trary appears by the Leſſor's being there to demand it; and therefore us 
leſs there be a Demand. made, and the Tenant thereby, contrary to the 
* Preſumption, appears not to be on the Land ready to pay the Kent, the 
Law will not give the Leſſor the Benefit of Re- entry, to defeat the Te 
nant's Eſtate, without a wilful Default in him; which cannot appear 

8 It is uſual without a Demand hath been actually made on the Land. | 


* 


now in | 
Leaſes to give the Landlord a Right to re-enter, if the Rent be in Arrear ſo many Days after the n- 
ſyective Quarter-Days on which it is payable, without mentioning any Demand to be made; in 


into the Common Rule, to confeſs Leaſe, 2 and Ouſter, which precludes him from taking that 
Exception. But the Court will ſtay Proceedings if Ejectment brought for Non-payment of Rent 
only, upon Tenant's paying Arrears and Coſts, by virtue of 4 Geo. 2. c. 28. which vide pelt, 355. Im} 


Hutt. 114. So if there had been a Nomine pene given to the Leffor for Non pay- ſhal 
Hob. 297, ment, the Leſſor muſt demand the Rent before he can be intitled to the 
7 C0. 56. Penalty; or if the Clauſe had been, That if the Rent were behind, that 
8 the Eſtate of the Leſſee ſhould ceaſe, and be void; in theſe Caſes there 
muſt be an actual Demand made, becauſe the Preſumption is, that the 

' Leſſee is attendant on the Land to fave his Penalty and preſerve his Eſtat, 

and therefore ſhall not be enge without a wilful Default; and that 

cannot be made appear without a Demand be proved, and that it was not 
anſwered ; and the Demand in theſe Caſes muſt be made at the Day pre 
fixed for the Payment, and alledged expreſsly to have been made in the 


ote to the __ 
preceding Paragraph. 


Hob. 207. But where the Remedy for the Recovery of che Rent is by Diſtr, {MP t 
amy” Ha there needs no Demand previous to the Diſtreſs; though the Deed fas lema 
2 Rol. Ate, That if the Rent be behind, being lawfully demanded, that the Leſſor 


when the Rent becomes due. 80 it is, if a Rent-Charge be granted t 
A. and if it be behind, being lawfully demanded, that then A. ſhall d- 
ſtrain ; and he may diftrain without any previous Demand, becauſe ths 
Remedy is not in Deſtruction of the Eſtate, far the Diſtreſs is only 4 
| Pledge for the Payment of it, and the very Taking of the Diſtreſs u 3 
legal Demand of the Tenant to pay the Rem which was all that wi 
required by the Deed ; and the Tenant is not injured by the taking of 
the Diſtreſs, becauſe upon the Tender of the Rent the Pledges are in- 
mediately to be reſtored, or a Writ of Detinue lies after the . 


-- 


FE 
- 


| | R „„ ; 6 | 

| che Rent has been ſettled in a Replevin ; whereas in the Cafe of Re- entry 

or of the Penalty, the Tenant is really injured either by the Loſs of his 

Eftate, or the Payment of a greater Sum than the Rent, which cannot be 

reſtored upon the Payment of the Rent; and therefore he ſhall not be | 

| puniſhed 10 ſuch Caſes without a wilful Default in him, which cannot . . 

| otherwiſe appear than by the Proof of a Demand, which was not anfwer- | 
ed by the Tenant. $27 V „ 

But this general Diſtin&ion muſt be underſtood with theſe Reſtric- 

tions. i | | 

Firſt, That if the King makes a Leaſe, reſerving Rent with a Clauſe | ; 

of Re- entry for Non-payment, he is not obliged to make any Demand 

| ® previous to his Re- entry, but the Tenant is obliged Ry his Rent for *Page354 

| the Preſervation of his Eſtate, becauſe it is beneath the Kiog to attend his 5 Co. 56. 
Subject to demand his Rent. 4 2 ne BR | | NO 7 Co. 74. 

| | nn = ei Latch. 28. Moor i 52. Dyer $7, $8: 
N. If this does not relate to an implied Demand, which is the Act of the Law? Sce infra, 


But this Exception is not to be extended to the Duchy Lands, though Moor 149, 
W they be in the Hands of the King, for the King muſt make a Demand be- oa 5 
fore he can re-enter into ſuch Lands; but this is by the 1 H. 4. which Cakes 
provides, that, when the Duchy Lands come to the King, they ſhall not 
be under ſuch Government and Regulations as the Demeſnes and Poſſeſ- 


ſons belonging to the Crown. 


mn 


So if a Prebend make a Leafe, rendering Rent, and if the Rent be Arreat Dyer 87, 


here 

e; in and be demanded, that it ſhould be lawful for the Prebend to re-enter ; if 210. 
4s. the Reyerſion in this Caſe comes to the King, the King muſt in this Caſe 

an demand the Rent, though he fhall be by his Prerogative excuſed of an 


implied Demand ; for the implied Demand is the A& of the Law, the 
other the exprefs Agreement of the Parties, which the King's Prerogative 


12 ſhall not defeat; therefore in Caſe of the King, if he make a Leafe, reſerv- 
o the og Rent, with a Proviſo, that if the Rent be in Arrear for ſuch a Time 
„tun (being lawfully demanded, or dee, in due Form) that then the Leaſe 
there Wall be void; it ſeems that not only the Patentee of the Reverſion in this 
it the aſe, but alſo the King himſelf, whilſt he continues the Reverſion in his 
ſtate, wn Hands, is obliged to make an actual Demand by reaſon of the expreſs 
| that \greement for that Purpoſe, | * 285 i” 
25 n0t But if the King, in Caſes where he need not make a Demand, aſſigns 4 Co. 73. 
y pit rer the Reverſion, the Patentee cannot enter for eee without 8 | 
in the previous Demand, becauſe the Privilege is. inſeparably annexed to the 463. 
erſon of the . N „ Dyer 8). 
„ . Doug. 483, 436. 


Secondly, Another Exception is, where * is payable at a Place Hob. 208. - 


iſtrels f the Land, with a Clauſe that if the Rent be behind, being lawfully * Tm A. 
| fayy, lemanded at the Place off the Land, or where the Clauſe is, that if the 00 883. 
Leſſor ent be behind, being lawfully demanded of the Perſon that is to pay it, Browol. 171 
difirain Jt then he may diſtrain 3 in theſe Caſes, though the Remedy be by & vide | 

ted to ſrels only, yet the Grantee cannot diſtrain without a previous De- 4 
all d- and ; becauſe here the Diſtreſs and Demand being not one complicate, **" 


t different Ads, to be performed at different Places and Times, the De- 
Aj muſt be previous to the Diſtreſs ; for the Diſtreſs is an Act of Grace, 
a comic Right, and therefore muſt be uſed in the Manner that it is 
DOG the Clauſe is no more than that if the Rents be behind, 2 Rol Abr. 
4 P y demanded, (without ſaying at any Place off the Land, or 426. _ 
erſon of the Grantor) that then the Grantee may diſtrain, there 3 
Aus no actual Demand, becauſe here the Diſtreſs and Demand is but Dyer 0 
9 AR, the one ineladed in the other, and all done at one 
| You 1 % vis. upon the Land; for the Diſtreſs is in ixſelf a lawful | 
; 2 . , C dC | Demand, 


* 


„ 


| * . . ' 
& 


Demand, and therefore there needs no actual Demand previous to it:; be 
cauſe all that was required by the Deed was a lawful Demand, which the 
Diſtreſs in its own Nature is. Se ht | 93 
Plow. 0. And there ſeems to have been formerly another Exception admitted, 
2 Co. 255 that where the Remedy was by way of Entry for Non- payment, that ye 
| 598. s there needed no Demand, if the Rent were made payable at any Place 
Cro. Eliz, off the Land; becauſe they looked upon the Money payable off the Land 
425, 435, to be in Nature of a Sum in groſs, which the Tenant had at his own 
536. Peril undertaken to pay; but this Opinion has been entirely exploded, 
for the Place of Payment does not change · or alter the Nature of the Ser. 
vice, but it remains in its Nature a Rent, as much as if it had been made 
| _ payable upon the Land; and therefore the Preſumption is, that the Te. 
„„ nant was there to pay it, unleſs it be overthrown by the Proof of a De. 
mand, and without ſuch Demand, and a Neglect or Refuſal thereupo, 
page g 55 there is no Injury to the Leſſor, and conſequently the Eſtate of the 
$ Vid: ante, Leſſee ought not to be defeated. 9 . | 
353. n. and „ | IT 
the ſtat. 4 Geo. 2. poſe. 359. ; . 


* 


Dyer 68. But when the Power of Re- entry is given to the Leſſor for Non-yay- 
N ment, without any further Demand, there it ſeems that the Leſſee has 
undertaken to pay it, whether it be demanded or not; and there can be 
no Preſumption in his Favour in this Caſe ; becauſe, by difpenſing with 
the Demand, he has put himſelf under the Neceſſity of making an aQull 
| Proof that he was ready to tender and pay the Rent. ; 
Hob. 207. There is another Exception when the Remedy is by Diſtreſs, and that is, 
1 8 Abr. when the Tenant, was ready on the Land to pay the Rent at the Day, and 
%% Tender of it; there it ſeems there muſt be a Demand previous to 
| the Diſtreſs, becauſe where the Tenant has ſhown himſelf ready on the 
Day by the Tender, he has done all that in Reaſon can be required of hm; 
for it would put the Tenant to endleſs Trouble to ablige him every Day to 
make a Tender ; it being altogether uncertain when the Leſſor will come 
for his Rent, when he has omitted to receive it the Day which he himſelf 
has appointed by the Leaſe for Payment and Receipt ; wherefore as the 
Leſſee muft expect the Leſſor, and be ready to pay it at the Day appointed 
for the Fayment of it, or elſe the Leffor may diſtrain for it without any 
Demand; ſo where the Leſſor has lapſed the Day of Payment, and wa 
not on the Land to receive it, he muſt give the Tenant Notice to pay i 
before he can diftrain for it; for the Tenant ſhall be put to no Troubk 
where it appears that he has omitted nothing on his Part. 
Hob. 207. And where the Tender was made by the Tenant on the Land at the 
Day, there a Demand on the Land is ſufficient to juſtify a Diſtreſs afeer 
the Day; becauſe the Demand in ſuch Caſe is of equal Notoriety. wit 
, the Tender, and by a Parity of Reaſon the Tenant ought to take Notice 
5 of ſuch Demand, as well as the Leflor of the Tender on the Land. 
Hob. 207. But if the Tenant had tendered the Rent on the Day to the Perſon of 
2 Kol. Abr. the Leſſor, and he refuſed, it ſeems, by the better Opinion, that the 
9 Leſſor cannot diſtrain for that Rent, without a Demand of the Ferſon of 
the Tenant; becauſe the Demand ought to be equally notorious to the 
Teenant as the Tender was to the Leffor. : 
| Hutt. zz, So if the Services by which the Tenant holds be, perſonal, as Homag: 
Hob. 207. Fealty, Cc. the Demand muſt be of the Perſon of the Tenant, becaukt 
tt:is Service is only performable by the very Perſon of the Tenant; 
therefore a Demand, where he is not, would be improper. | 


Agis 


Pd 
L 


15 e N T. | 
in, if the Rent be Seck, and the Tenant be ready at the laſt Iu- Cro. Car. 


| ant of the of Payment to pay the Rent, and the Grantor is not 503. 
N = to a ry he muſt afterwards demand it of the Perſon of the 3 2 
Fl Tenant on the Lands before he can have his Aſſiſe; becauſe the Te-, ga. PAY 
nt nant, by the Tender at the Day, has done all that was required on 427. © 
bs his Part; and, if the Grantee might have his Aſſiſe, after ſuch Tender 
ot on the Day, without a Demand of the Perſon, the Tenant might be 
_ made a Diſſeiſor, and Damages for the Diſſciſin laid upon him, without 
ed any wilful Default in him; but, in the Caſe of a Rent-Charge, after 
hy ſuch Tender of the Tenant on the Land, the Grantee may afterwards 
4 demand the Rent on the Land, becauſe he has his. Remedy by Diftreſs, 
Te. | which is no more than a Pledge for the Rent, and this being to be 
De. found and taken on the Land, the Grantee need only demand his 
Rent where he can find his Remedy which is on the Land; but in this 
ja Caſe, if the Grantee cannot find the Tenant on the Land to demand the 
Rent, he may, on the next Feaſt on which the Rent is payable, demand 
all the Arrears on the Land; and if the Tenant is not there to pay it, he 
| has failed of his Duty, and is guilty of a“ wilful Default, which amounts *Page356 
to a Denial; and that Denial being a Diſſeiſin of the Rent, the Grantee  _ 
pay- may have his Aſſiſe, and by that ſhall recover all the Arrears. - : 
has But if there has been neither a Tender of the Rent, nor 4 Demand of Lit. Sect. 
n be the Grantee on the Day, there the Grantee may afterwards demand the C 
with Rent on the Land; becauſe, the Tenant having omitted to do his Duty 2 ee LW 
tual by a Tender on the Day, he is till obliged to anſwer the legal Demand 427. 
of the Grantee, which is well made upon the Land, becauſe the Rent 
at is, iſſues thereout; for, where there is no Tender on the Day of Payment, 
„ and the Rent is due and payable every Day afterwards ; and therefore'a De- 
Jus to mand in the ſame Manner as the Law requires is ſufficient; and conſe- 
n the quently the Non-payment, after a Demand on the Land, is a Denial-and 
bim; Die, for which the Grantee may have his Aſſiſe. | 
Jay to If a Leaſe be made reſerving Rent, and a Bond given for Performance Cro. Eliz. 
come of Covenants and Payment of the Rent, the Leſſor may ſue the Bond 332. 
uimſell without demanding the Rent; for the Bond, being only a collateral Se- Oro. Car. 76. 
18 the curity for the Rent, makes no Alteration in the Nature of it; but it muſt een by 2 
ointed ſtill be paid in the ſame Manner, and at the ſame Time and Place, as if © 1 
ut any there had been no Bond given; and therefore is ſubje& to the former 
d wa Rules and Diſtinctions as to the Demand. | 
pay it If there be ſeveral Things demiſed in one Leaſe, with ſeveral Reſerva- Vangh, 57, 
'roubk nons, with a Clauſe, that, if the ſeveral yearly Rents reſerved be be- 72. 
hind or unpaid in Part, or in all, by the Space of ove Month after any 
at the of the Days on which the ſame ought to be paid, that then it ſhall be 
ſs ai lawful for the Leſſor, into ſuch of the Premiſits, whereupon ſuch Rents 
1 with being dehind is or are reſerved, to re-enter; theſe are in the Nature of 
otice 


diſtinct Demiſes, and ſeveral Reſervations; and conſequently there 


* 


: mult be diſtinet Demands on each Demiſe to defeat the whole Eſtate 
rſon of demiſed. | | FEE + File ante 
boy 1 5 353. n. and the ſtat, 4 Geo. 2, poſt. 359. 
0 the Alfo, as to the Neceſſity of a Demand of the Rents, there is a Dif- Vaugh. zr, 
£ erence between a Condition and a Limitation ; for Inſtance, if Tenant ed, ee. | 
Jomage, * Life (as the Caſe was by Marriage Settlement with Power to make Gains ke 
becauk * for twenty-one Years, ſo long as the Leſſee, his Executors or : 
at; and bmp ſhall July pay the Rent reſerved) makes a Leaſe purſuant to the 
cw the Tenant is at his Peril obliged to pay the Rent without np 4 
Es , *nand of the Leſſor ; becauſe the Eftate is limited to continue only ſo 
Ag e = the Rent is paid; and therefore for the Non-performance accord- 
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3, Co. 64. intended only of a Leafe for Years, for in Caſe of a Leaſe for Life u 0 


| ae that Day to have demanded it, and then for Non- payment the Leaſe wil 


_ 


„ r MN: T7 1 8 
ing to the Limitation, the Eſtate muſt determine; as if an Eſtate be made 
to a Woman dum ſola fuerit, this is a Word of Limitation which deter. 

| mines her Eftate upon her Marriage. Rt — 0 
Fob, . Note; it feems the better Way for the Leffor to have a Chuſe of Re. 
420. entry for Non-payment of the Rent, than a Clauſe that the Leaſe ſhall be 
2 Mod. 264. void for Non- payment; becauſe in the Caſe of a Re- entry, a Demand by 
| the Leſſor and Non-payment by the Leſſee does not avoid the Leaſe; be. 

cauſe there muſt be an actual Entry to determine it, to which, as it is ſaid, 

there maſt be an actual Demand precedent ; fo that in this Caſe u 

actual Demand does not determine the Leafe, but only puts it in the 
Power of the Leſſor to avoid it; and this being diſcretionary in the La. 
ſor, he may either recover the Rent by Action of Debt, and fo ſuffer the 
1 Leaſe to continue; or after ſuch actual Demand he may by Entry defet 

$ Fide ante, it. 9g But if the Clauſe be, that for Non- payment the Leaſe ſhall he you, 
9 Capt then if the Leſſor ſnould unadvifedly make an actual Demand of the 
4 G. 4. Pf. Rent, and the Leffee not be able at that Time to pay it, he has thery 
359- actually determined the Leaſe ; becauſe there is no Re- entry previous to 
determine an Eſtate already void in itſelf: Yet even in this Cafe, if the 

Leſſor forbears to make an actual Demand when the Rent is in Arrear, he 

*Page357 may recover it by * Action of Debt or Diftreſs, and ſo continue the Lea, 
becauſe, theſe Remedies being not in Defeazance of the Grant, the Le 

for may purſue without an actual Demand; but this Obſervation is to be 

ny Demand can determine it without actual Entry +, though the Clauſe be, 


+ Vid. ra that for Non-payment of the Rent the Leaſe ſhall ceaſe and be void. 
353- and | 8 8 
755 ſtat. 4 Geo. 2. eff. 359. 15 


Dyer87,88. One makes a Leaſe for Years, rendering Rent, payable at the two mof 
uſual Feaſts in the Year, or within a Month after each of the faid Feafty 

at ſuch a Place certain, with a Proviſo, that if the Rent. be Arrear by the 

Space of a Month after either of the ſaid Days (being demanded in die 
Form) that then the Leaſe ſhall be void. If the Leſſee does not pay the 

Rent at the Feaſt-Day, but ſome Time after within the Month makes 

t This Tender of it at the Place appointed, f it is doubted if this be ſuffcia 
ſeems to Without a Tender at the Ia Inſtant of the laſt Day of the Month; but 


mean a. ſeems not, becauſe the Leſſor might have been there on the laft Inſtan d SY 


ſence of | 


be void, and conſequently ſuch Tender before the laſt Inſtant canis de e 


and without ſave it. | be 

Notice to : dec 
the Leſſor, and can ſcarce be called a Tender; for ſurely the Leſſor is not bound to be there fing! 
any Day but the laſt. It it was 4 Tender to the Leſſor in Perſon, and refuſed, it would be i- of P 
bent on him afterwards to make a Demand, before he could proceed to recover the Rent by 14% Place 


or avoid the Leaſe, otherwiſe he might take Advantage of his own Wrong. 


Noy 145. Nicholls prayed the Opinion of the Court in this Caſe ; Leſſee of Tits 
(without any Barn or Soil) rendering Rent, with a Proviſo, that if fh 

Rent be not paid, that the Leaſe ſhould be void, Whether the Lela 
"ſhould be obliged to feek the Leſſee and demand the Rent of him, ot 0 

the Leſſee ought to ſeek the Leſſor? And it was held that the Leſſee ought 

to ſeek the Leſſor, and that ſo it had been ruled before that Tims, 4 

at the Peril of the Leſſee the Rent muſt be paid, otherwiſe the Leal 

gone, « | | | 
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2. The Time of Demand. | 


The Time for Payment of Rent, and conſequently for a Demand, is ſuch Co. Lit. * 
4 convenient Time before the Sun-ſettiag of the laſt Day, as will be 202. a. 
ſufficient to have the Money counted; but if the Tenant meet the Leſſor 2 N 

ON the Land at any Time of the laſt Day of Payment, and f tender the 0 5 pig 
Rent, that is a ſufficient Tender, becauſe the Money is to be paid indefi- zLeon.r71. | 
citely on that Day, and therefore a Tender on the Day is ſufficient. Saund. 287, 

n it a Leaſe is made, rendering Rent at Michaelmas between the Hours 4 
of One and Five in the Afternoon, with a Clauſe of Re- entry, and the 2 . 
{a) Leflor comes at the Day abaut Two in the Afternoon, and continues ,,.y v. Au- 

to Five, this is (U, — e dre tos. 

1 1 | A (a) TheDe- 
mand may be by Attorney. 4 Leon. 179.— But the Power muſt be ſpecial, far ſuch Land of ſuch 
Tenant, Yelv. 37. Brownl. 138. (4) Demand muſt be proved by Witneſſes. Dyer 68. 
muſt be made of the preciſe Sum due, Leon. 305. Bav. 121. Mo. 207. = 


If a Leaſe be made, reſerving Rent, upon Condition that if the Rent Cto. Eliz. 
be behind at the Day, and ten Days after, (being in the mean Time de- _ 1 * 
manded) and no Diſtreſs to be found upon the Land, that the Leſſor might 3 wy 
re-enter; if the Rent be behind at the Day and ten Days after, and a ſuf- 
cient Diſtreſs be upon the Land till the Afternoon of the tenth Day, and 
then the Leſſee takes away his Cattle, and the Leſſor demands the Rent 
a the laſt Hour of the Day, and the Leſſee does not pay it, nor is there 
| any Diſtreſs upon the Land ; yet the Leſſor could not enter, becauſe he 4 
made no Demand || in the mean Time between the Day of Payment and || See ante 


the ten Days, which. by the Clauſe he was obliged to da. $53. n. and bY, 
. | | the ſtat. 4 G. — 
Fol | - 2. Pfl. 359. 1 
* 3. The Place where the Demand g is to be made. ' ,, *Page358 
455 F $ See ante 


353. n. and the flat. 4 Geo. 2. poſt, 359- 


Here again we muſt obſerve the Difference between a Remedy by Re- Co. Lit. 253. 
entry and Diſtreſs ; for when the Rent is reſerved, upon Condition that if 201. 
u be behind, that the Leſſor may re-enter, in ſuch Caſe the Demand muſt = wg 
be upon the moſt notorious Place on the Land; and therefore, if there | 
be a Houſe upon the Land, the Demand muſt be at the fore Door thereof, 
becauſe the Tenant is preſumed to be there reſiding, and the Demand be- 
[ng required to give Notice to the Tenant that he may not be turned out 
of Poſſeſſion without a wilful Default, ſuch Demand ought to be in the 
Place where the End and Intention will be beſt anſwered. _ _ | 
And it ſeems the better Opinion, that it is not neceſſary to enter the Dalſt. 59. | 
Houſe, though the Doors be open, becauſe that is a Place appropriated 8 i WW 
for the peculiar Uſe of the Inhabitant, into which no Perſon is permitted; "$15 | 
to enter without his Permiſſion; and it is reaſonable that the Leſſor ſhall & vie; 
£0 vo further to demand his Rent, than the Tenant ſhall be obliged to go, Cro. Elz. 1. 
Vhen he is bound to tender it; and a Tender by the Tenant at the Door | 
of the Houſe of the Leſſor is ſufficient, though it be open. without en- 
"110; and therefore by a Parity of Reaſon a Demand by the Leſſor at 

© Door of the Tenant, without entering is ſufficient. | CO 
. But when che Demand is only in order for a Diſtreſs, there it is ſufficient, Co. Lit. 153 
Ui de made on * notorious Part of the Land, becauſe this is only to 
intitle him to his emedy for his Rent; and therefore, the whole Land - 
"g equally the Debtor, and chargeable with the Rent, a Demand upon 
% without goir g to any particular Part of it, is ſufficient. 1 

. | I 


2 a 6 - a 
- 0%." - "wt 4 0 8 72 , RIF. . ” 
pm — * 4 »/ - * — dl pad tv bent, at 8 
n C 4 1 , LOTS E * F — er 
7 Sl] OE" Y =—__ > * * We ” * 5 I * 


— 
4 * 
— 


2, 


—— - 


oo & boy, 3 + 1 I LT 9 N 
a pn er — egy — — —— Th 
TY" * 8 r = "UG. I Ro 2 
n dy 2 ; \ * 


47 
< 1 
. 7 
4 
7 i L 
i A 
$ 
5 
. F 
4 . 
1 
4 4 
N 4 
; 5 . » 
, 
q W 
"= 
iy 
LEY 
*Þ 
£5 1 
2 
* 
"= 


CC N 

Co. Lit. 202. If a Wood be let, reſerving Rent, the Demand ought to be made 2 

| the Gate, or fome Highway leading through the Wood, as the moſt ng. 

VVT . . 

| Þcod. 59, If a Rent-Seck be granted out of A. payable at B. the Grantee ny 
:0. Biz. demand it at A. and if the Fenant be not there to pay it, it is a Di. 

2 8 ſeifin, for which the Grantee may have his Aſſiſe, and a Demand « } 

1 had likewiſe been good, becauſe that, 2 the expreſs Ing and 
5 Agreement of the Parties, was the Place where the Rent was mak 


— 


Oro. Car. Fe a Demand of the Perſon of the Tenanr is not ſufficient off the Land 
1 becauſe the Demand is required to be made in order to an immedite 
o. Lit. 155. payment; but no Perſon is preſumed to carry his Wealth about with hin; 
ttt is reaſonably ſuppoſed to be at his Place of Habitation, or upon the 
Land from whence it is gathered, and therefore, the Demand of the Per. 
ſon off the Land being not ſufficient to anſwer the Intention of the D; 
mand, is uſeleſs and inſignifcant. | 55 
4 Co. 73. If the King makes a Leaſe, reſerring Rent, the Tenant muſt pay i 
Do. Lit. 201. without Demand, as is ſaid, either to his Receiver for that Purpoſe, « 
* Eliz. at the Receipt of the Exchequer, as well as if by the Words of the Leal 
Mo. 40g. the Rent had been made payable at his Exchequer, or into the Hands d 
Dyer 87. his Receiver; but, if the King grants the Reverſion, the Patentee mul 
demand the Rent upon the Land, becauſe that is the Place appointed by 
Law, for the Reaſons already given, for a common Perſon to demand th: 


2 Rol. Ab, If a Rent be reſerved; payable at the Church of S. or D. upon Cond 


428. tion, it ought to be demanded at both Places, becauſe the Leffee hab 
= his Election ta pay it at either Place; and therefore, to take Advantage 
of the Condition, the Leſſor muſt demand it in ſuch Flaces where by bs 
NP on Agreement he has permitted the Tenant to pay it. 
#Papge359 * So if it, had been reſerved to be paid at or in the, Church of D. i 
'2 Rok Abr. gught for the fame Reaſon to be demanded both within and without the 
5 Phach. 
Dyer 329, If a Leaſe be made of two Barns, rendering Rent, with Condition of 
in Margin. Re-entry, for Non-payment, the Leſſee tenders the Rent at one Barn, and 
MT the Eeſſor demands it at the other, yet the Leſſor cannot re-enter, bt- 
cauſe one Barn being as notorious, and conſequently as proper a Place a 
the other for the Payment, it is preſumed that the Leſſee was at the pit 
per Place for Payment, unleſs that Preſumption be overthrown. by 3 De 
mand; and therefore ſince the Demand was not made at both the Bars 
| "there is nothing to deſtroy the Preſumption that the Tenant, was a 
proper Place ready to pay to ſave the Condition; and if the Leſſor di 
pot demand it at the proper Place, he ſhall not take Advantage of i 
Condition. 5 = *** 
But however juſt and reaſonable the above Caſes and Diſtinchs 
might have been, and however neceſſary the Knowledge of them, Je 
„ „ | | 
| By the 4 Geo. 2. cap. 28. ſect. 2. it is enacted “ That in all Caſes be. 
b tween Landlord and Tenant, as often as one Half-Year's Rent 
5 be in Arrear, and the Landlord hah Right by Law to re-enter 


« Non-payment, ſuch Landlord may without any formal Demand 

Re- entry ſerve a Declaration in Ejectment; or, in caſe the ſame canns 

| _ © be legally ſerved, affix the fame upon the Door of any demiſed Me 

T ſuage, or upon ſome notorious Place of the Lands, Cc. compriſed u 
** ſuch Declaration, which Service or Affixing ſuch Declaration 
ſtandd inſtead of z Demand and Re- entry; and in Caſe of } 

© 2gainft the caſual Ejector, or Nanſuit for not confeſfing Leale, q- 

4 and Ouſter, it ſhall be made appear to the Court by Afpdan, So 2 


„„ 


. 
| « vroved upon the Trial in Caſe the Defendant appears, that Half a 
| s Leas Wo was due before the Declaration was ſerved, and no ſuffici- 
| « ent Diſtreſs was to be found, and that the Leſſor in yet had 
« Power to re-enter, the Leſſor in Ejectment ſhall recover Judgment and 


e may | « Fxecution in the ſame Manner, as if the Rent in Arrear had been le- 3 
a Dil « gall demanded, and Re-entry made; and in Caſe the Leſſee, or other 
Py * F. Ferloo claiming under the Leaſe, ſhall ſuffer Judgment to be recovered 


« on ſuch Ejectment, and Execution executed, without paying the Rent 
« and Arrears, with Cofts, and without filing any Bill for Relief in Equity. 
« within fix Calendar Months after Execution executed, the ſaid, Leſſee 


Lud « and all Perſons claiming under the Leaſe ſhall be barred from all Relief | 
nech « ia Law or Equity, other than by Writ of Error, profiget that nothing 
1 « herein ſhall bar the Right of any Mortgagee of ſuch Leaſe who ſhall 
On 7 


« got be in Poſſeſſion, ſo as ſuch Mortgagee within fix Calendar Months 
« after Execution executed pay all Rent in Arrear, and Coſts and Da- 
« mages, and perform all Covenants and Agreements on the Part of the 
[1] firſt Leſſee, ; » : « : 


' pay't 5 

ole, a | | : 8 5 

e Leal " Br 5 BET TE, E RE 7 +7 
"« « WF (£) The ſeveral Remedies for the Recovery of 
ated by Es Rents ; And herein, _— 


\ 


1. Of the | Remedy by Diſtreſs. 


Coach | 5 e 
oe bal HE Remedy by Diſtreſs is by the Common Law incident to à %% Alte 
Ivantage Rent - Service, but in Caſe of a Rent-Charge it mult be expreſsly Diſtreſs. 
e by by ided for by the Deed 5 i my OM | - 
e by provided for by the Deed. : $ The Exe 

| ES by cutors of 
FD. i Tenants in Fee-ſimple, Q. of Rents, ſhall have Debt or Diſtreſs for the Arrears. 32H, 8. e. 37. 
cout the Exception of Manors in Hales, Id. J. 2.— Huſbands ſeiſed in Right of Wives, or Tenants pur 


| euter vie, after the Death of the Wife or ei que vie, may diſtrain or have Debt for the Arrears, 
Id. / 3.—Diltreſs given for Reat-Seck. 4 Geo. 2. c. 28. ſ. 3. —Crops growing may be diſtrained. 
11G. 2. c. 19, f, 8. Vide paſl. 3b0.—Goods liable to Diſtreſs not to be taken in Execution with- 
out paying the Artears, not exceeding one Veat's Rent. 8 Ann. c. 14.— On this Statute the 
following Cafes have been determined: It the Money be levied by Sale of Goods taken in Exe- 
cution againſt Defendant, who was a Tenant owing Rent, after the Landlord's Death inteſtate, 
and before Adminiltration granted, the Court will not order the Sheriff to pay the Year's Rent 


the p!& to the Adminiſtrator afterwards. Waring v. Dewberry, T. 4 Geo. Str. 99.—-A Laudlord is ob- 
y 2 De Iged to demand the Arrears before the Removal of the Goods, or it is too late. [bid. Fort. 360. 
e Bans Darling v. Hill, P. 9 Geo. 2. Ca. B. R. 7. emp. Hardw. 265. An Executor has the ſame Benefit 

N of the Aft as the Landlord, for it is an Intereſt veſted. Chace v. Chace, H. 2 Geo. 2. Fort. 359. 
1s at ths —lf Goods are ſeiſed on an Extent on an Outlawiy, the Landlord ſhall not have the Goods deli- 
eſſor dd veted to him, though he diſttained before the Extent. Rex v. Southerly, P. 1716. in Ss. Bunb. 
e of the „be Landlord is to have his Year's Rent without any Deduction. Gore v. Gofton, M. 12 G. 


Str, 643.— The Ground Landlord of a Houſe is not intitled to a Year's Rent on an Execution 
Aiuſt an Under-Lefle, Hennes Cale, M. 1 Geo. 2. Str. 587.—On an Outlawry, Capias Utlagas 
and Goods ſciſed by Proceſs (till remaining in the Sheriff's Hands, Landlord ſhall have a 
| Tears Rent. Greaves v. D. Acaſtro, P. 1725. Bunb. 154. If Extent iſſues againſt a Tenant, and 

atterwards, but before the Extent is executed, the Landlord diſtrains, and the Inquiſition finds the 


aſes bt _ 3 to be in the Poſſe ſſion of the Tenant, the Landlord ſhall not have the Benefit 
den ful 5 tat. 9 Ann. Rex v. Pritchard, I. 1729. Bunb. 269.— When there are two Executions, | 
den pl Comes (hall not have a Year's Rent on cach. Ded v. Saxby, M. 9 Geo, 2. Str. 1024.— 
enter wo ts Land to B. at 75/. per Annum for one Yeati ; a few Days before the End B. ſays he can 
mand d _ it no longer, but deſires as much as will feed ſixteen Cows, which A. complies with, and de- 
ge card 5 ee Sg deer, e rg 5 mw A os B.'s 3 are taken in Execution, no we 

| being paid; A. not have the 757. on Motion, and /emb. no Rent under the 
ſed Wo r he procced by Action. Cool v. Cook, P. 75 Geo. 2. Andr. 5 an Execution 
prif , Na olts on Judgment of Nonſuit, Sheriff cannot, after he has received Notice of Rent due, re- 
on hal | 50 the Goods before he has ſatisfied Landlord one Year's Rent; unleſs the Rent paid, Sheriff 

gen os Ru Deſi does not, Action lies againſt him ; or on Motion the Court will order Reſtitu · 
>. Ent ſu,Þ, 2 Ge unt of the Goods ſold, deducting Coſts incurred before Notice. Henchett v. Kanßp- 
ah c be fur fucas 3. $ Wil. 140.—A Bill of Sale held to Amount to a Removal of Goods taken 
it, 0 4 » and the Sheriff hall pay the Year's Rent out of the Money levied. Barnes 31 1. 


. . 


S 


= : — . _ - 
_ v i <4. An. * TINT {IP 
— Dr — . thts SID — = — * ä = IS 
„ "en * 
r 7 4 ; 


i A : 
1 . ; age z 
f | ' fo 
} a 
? ' 15. 
o ſ 6 - 


219. 


6 Co. 58. 


226. 


Wo Lit. See. 
| F. N. B. T5352. 


Rol. Abr. 


+; a nf WW oo, 
This Remedy by Diſtreſs is greatly enlarged by ſeveral Acts of ba. 
liament, which are taken Notice of under the Head of DISTRESS, and 


therefore I ſhall here only ſubjoin ſome Clauſes in a late Law for the 


more eaſy Recovery of Rents. Eo” | 

By the 11 Geo. 2. cap. 19. /e8. 1. it is enacted, © "That in caſe any 
4 Tenant or Leſſee of Lands or Tenements, upon the "Demiſe whereof 
t any Rent is payable, ſhall fraudulently or chndeftinely carry off his 
«Goods to prevent the Landlord from diſtraining, it ſhall be lawful for 
* every Landlord, or any Perſon by him impowered, within thirty Days 
« next enſuing ſuch Carrying off, to ſeiſe ſuch Goods wherever the ſame 
ﬆ ſhall be found, as a Diſtreſs for the Rent, add the ſame to fell or diſpoſe 


of as if the ſaid Goods had been diſtrained upon ſuch Premiſſes, pros 


« yided that no Landlord ſhall ſeiſe Goods ſold bona fide and for a val. 
« ble Conſideration to' any Perſon not privy to ſuch Fraud.” | 


And by /e#. 3. If any ſuch Tenant ſhall fraudulently remove his 


“ Goods, or if any Perſon ſhall knowingly aſſiſt ſuch Tenant in fraudu. 
4 lently conveying away his Goods, or in concealing the ſame, all Per. 


( ſons ſo offending ſhall forfeit to the Landlord, from whoſe Eſtate ſuch 


Goods were carried off, double the Value of the Goods, to be recovered 
by Action of Debt. Vc. „ | 

And by eh. 8. It ſhall be lawful for every Landlord to ſeiſe, for x 
6“ Diſtreſs, Corn and Graſs, Hops, Roots, Fruits, or other Product grow- 
* ing on the Eſtates demiſed as a Diſtreſs for Rent; and the ſame to cut, 
„gather, and lay up when ripe in the Barns or other proper Place on the 
* Premiſſes; and in caſe there ſhall be no proper Place, then in any 
* other Barn or proper Place which ſuch Landlord ſhall procure as near 
66 ag may be to the Premiſſes, and in convenient Time to appraiſe, fell, or 
« diſpoſe of the ſame towards Satisfaction of the Rent, in the ſame Manner 
vas other Goods may be ſeiſed and diſpoſed of; the Appraiſement to be 
* taken when gathered and made. ee, | 


2. Of the Remedy by Writ of Annuity. 


If a Man grants by his Deed an annual Rent to J. S. in Fee, for Lis 
or for Years, and the Rent is behind, the Grantee may wg his Writ of 
Annuity againſt the Grantor, and thereby charge his Perſon ; and this 
Remedy is founded on the Words of the Contract, which being preſumed 
to be founded on a valuable Conſideration, are always taken moſt ſtrong) 


. againſt the Grantor ; and therefore, where a Man grants an annual Rent, 


the Perſon granting is as well liable to the Charge as the Land, becauſe 
the Perſon of the Grantor ought to be liable to the Payment of what be 
himſelf hath given, 1 50 8 
Hence it follows, that no Writ of Annuity lies for a Rent - Service, be. 
canſe the Rent · Service being ſomething reſerved by the Leſſor by way 
Retributivn for the Land demiſed, proceeds not from the Grant of tht 
Leſſee, the Reſervation being the Act of the Leſſor, and conſequently the 


| Perſon of the Leſſee ought not to be liable to the Diſcharge of a Thing " 


never granted; for the Leſſee is only paſſive, and takes the Lands upoa 
ſuch Terms as the Leſſor is willing to part with it, and by ſuch Acc 
tance of the Land agrees to the Reſervation of the Rent 


8 co. 58. b. It follows alſo, that if a Man deviſes a Rent ont of his Land, and dies 


that no Writ of Annuity lies for ſuch Rent, becauſe the Deviſe cannot q* 


Effect till after the Death of the Deviſor, and then it is imp 


charge the Perſon. | 5 
So no Writ of Annnity lies for a Rent granted for Equality of P- 


tition, or in lieu of Dower; for though theſe be given by the Þ — 


» of, 05” A _ MM». =>— e. 


yet, being granted in Satisfaction of a real Eftate, they retain the Na- *Page361 
tore of the Things for which they are given, and therefore not recoverable 
in a Perſonal Action. : i g 


Bob for the further Explanation hereof, vide Tit. ANNUITY $ AND; gince the 
RENT-CHARGE. £ e printing of 
| the former 


Part of this Work, by Statute 17 Geo. 3. it is enacted, That a Memorial of all Deeds, Bonds, ic. 
for grantin Life Annuities, ſhall, within twenty Days of the Execution thereof; be inrolled in the 
Court of Chancery; and that ſuch Memorial ſhall contain the Date, Names of the Parties, Wit 
neſſes, Nc. otherwiſe every ſuch Deed, Bond, e. ſhall be void. —Before Judgment ſhall be entered 
of Record upon any Warrant of Attorney for recovering any Annuity already granted, and before 
Execution ſhall be ſued out, c. on any Judgment already entered, c. a Memorial ſhall be in- 
rolled as aforeſaid.— All future Deeds for granting Annuities ſhall contain the Conſideration and i 
the Names of the Parties in Words at Length. If any Part of the Conſideration ſhall be returned, 
or any Notes ſhall not be paid when due, &c. the Court may order the Deed to be cancelled, Ws. | 
And the AR alſo directs, that a particular Roll ſhall be kept by the Clerk of the Inrollments 
in Chancery, and that every Memorial ſhall be inrolled in Order of Time, as the ſame are brought 
to the Office; and the Day, Hour and Time of bringing Memorials to the Office are to be ſpe- 
cified on the Roll. It alſo appoiats the Clerks Fees, — All Contracts for purchaſe of Annuities 
with any Perſon under twenty-one Yeats of Age ate declared void. Any Perſon who ſhall pro- 
cure or ſolicit any Minor to grant an Annuity, c. ſhall be puniſhed by Fine or Impriſonment, _ 
9, Solicitors, Scriviners, &c. who ſhall take more than 1032. per 1008. for (procuring Money fer 
Annuities, ſhall be puniſhed by Fine and Impriſonment, &';.—The above Act does not extend to 
any Annuity or Rent-Charge given by Will or Marriage Settlement, or for the Advancement of a 
Child; nor to any Annuity, c. ſecured upon Lands of equal or greater annual Value, whereof 
the Grantor was ſeiſed in Fee- ſimple, or in Tail in Poſſeſſion at the Time of the Grant, or ſecured 
by the actual Transfer of Stock in any of the public Funds, the Dividends whereof are of equal 
or greater Annual Value than ſuch Annuity; nor to any voluntary Annuity granted without Re- 
gard to pecuniary Conſideration ; nor to any Annuity, c. granted by any Body Corporate, or 
under any Authority or Truſt created by Act of Parliament; nor to any Annuity where-the Sum 
to be paid does not exceed 104. annually, unleſs there be more than one ſuch laſt mentioned An- 
nuity from the ſame Grantor, to or in Truſt for the ſame Perſon or Perſons, 


3. Of the Remedy by Afkze. | 


The Writ of Aſliſe lies to reſtore the Party to the Actual Seiſin of that Yide Titls 
Freehold that he hath been deveſted of, and conſequently the Party who He. 
brings it muſt have at leaſt an Eſtate for Life in the Rent, and muſt have 
been in the Seiſin and Enjoyment thereof, . 


4. Of the Clauſe of Re-entry. 


The Condition of Re-entry for Non-payment of Rent was the Remedy Lit. Se. 
by the antient Law, which was afterwards changed into a Diſtreſs; but is 325. 
jet a Remedy allowable at Law, where the * provides it by the Deed; wg po 
u if a Man makes a Feoffment, Gift, or Leaſe, reſerving Rent, with ds 
Condition that if the Rent be behind, that it ſhall be lawful for the 
Feoffor, Ec. and his Heirs into the Lands to re- enter; in theſe Caſes, if 
| the Rent be not paid according to the Deed, the Feoffor or Leſſor may 
enter into the Lands, and hold them in his former Eſtate, becauſe the 
Feoffment or Leaſe was not abſolute, but defeaſible by the Non-perform- 
ance of the Condition. „ 
But where a Feoffment is made of Lands, reſerving Rent, upon Condi- Lit. Sect. 
on that if the Rent be behind, that it ſhall be lawful for the Feoffor and 327. 
his Heirs to enter and hold the Lands, and take the Profits ill 
he be ſatixfied and paid the Rent behind; this is not a Condition 
abſolutely to defeat the Eſtate ; but the Feoffor in this Caſe ſhall upon 
us Entry only hold the Land as a Pledge, or in Nature of a Diſtreſs, . 
till the Rent be paid him, and the ProfitF ſhall not go into the Account 
| of the Rent, but ſhall- be applied to his awn Uſe, that by ſuch Per- 

| ceptian | 


1 


— ception, the Tenant may be qbliged the ſooner to pay. the Arreay of 


; Rent. . b i: 1 1 5 8 
Co. Lit. 203. But if the Condition had been, that if the Rent be behind, that the 
| Leſſor ſhall re- enter, and take the Profits until theneaf he be ſatizfied, there 
the Profits ſhall go into the Account of the Rent, and conſequently, when 
the Profits received are equivalent to the Arrear of Rent, the Leſſee may 
: re-enter and hold it under the former Leaſe. - 1 Ids Sn 
Cro. Jae. And though Part of the Rent be paid him before Re-entry, yet, if the 
po g. Whole be not ſatisfied, he may re- enter for any Part that is in Arrear, be- 
gccauſe the Condition is to inforce the Payment of the whole Rent, and 
therefore he may take Advantage for Non- payment of any Par 
thereof. „5 El: 
. Cro. Jac. If a Man grants a Rent-Charge to J. S. his Heirs and Aſſigns, and if it 
Fd ſhall happen that the Rent ſhall be behind and unpaid, that then the ſaid 
12 4&7 P. FS. his Heirs and Aſſigns, ſhall enter into the Land, and have and enjoy 
Poph, 126, the Rent thereof, until the Arrears be fully ſatisfied, and the Grantor 
147. covenants to levy a Fine to the Uſes of the ſaid Deed, if after the Fine 
5 Py 259. levied the Rent be Arrear, the Grantee may enter into the Land, or make 
Lev. 171, 2 Leaſe for Years to try his Title in Ejectment, becauſe by the Fine there 
is an Eſtate veſted in the Conuzees to raiſe an Uſe in the Grantee of the 
Rent-Charge when the Rent is behind; and whenever the Rent becomes 
Arrear, the Poſſeſſon is executed to that Uſe, and conſequently: the Grantee 
Kale has a Right to take and keep that Poſſeſſion till the Uſe for which it was 
Page362 executed be ſatisfied, and that was till the * Arrears. of Rent be paid by 
the Perception. of the Profits; and therefore though the Grantee's Intereſt 
in the Land be uncertain, (becauſe it is uncertain when the Rents will be 
paid out of the Profits) yet while his Intereſt remains, if his Poſſeſſon be 
diſturbed or deveſted, he may reſtore it by Ejectment, which is the pro- 
per Remedy to recover the Poſſeſſion; and if the Grantee aſſigns over the 
Rent, the Aſſignee may likewiſe enter and maintain a Title in Ejectment; 
for though the Uſe ariſes out of the Eſtate of the Conuzee only as the Rent 
is in Arrear, and till the Rent be behind and unpaid, there is nothing more 
than a bare Poſſibility of a Uſe, which in its Nature is not aſſignable, yet, 
by the Conveyance of the Rent, it ſhall paſs, becauſe it is nothing more 
than a Remcdy or Security for the Rent, and therefore ſhall attend that, 
into whoſe Hands ſoever it comes. 1 | 
Oro, Car. And by the better Opinion it ſeems, that if the Rent be Arrear be- 
12 fore the Fine levied, yet the Fine levied afterwards ſhall be ſufficient 
to raiſe an Uſe in the Grantee to enter into the Land for the Recovery 
of thoſe Arrears, becauſe the Fine is guided by the Deed of Giant, 
and both amount but to one Aſſurance, and conſequently. the Fine thall 
bave Relation to that Deed which leads the Uſe of it, and makes it 
On ſs rate. g 
Sid. 223, * it is, if ſuch a Rent had been granted to a Man and his Heirs, 


| 2% 344. and if the Rent be behind and unpaid, then it ſhall. be lawful for the 


2 ri of Grantee and his Heirs to enter, Sc. The Grantee, when the Rent is 


Raym, +35, Arrear, may by ſach Proviſo enter and hold the Land till he be paid the 
| Rent by the Perception of the Profits ; for though it was objected that 
2 5 155 there was no Eſtate conveyed, out of which a Uſe might ariſe to the 
Cowley, ' Grantee upon the Non-payment of the Rent, and that this Grant could 
i paſs no Eſtate to the Grantee as a Conveyance at Common Law, be. 

' cauſe the Grantee could have no Inheritance or Freehold in the Land 
when the Rent was in Arrear for want of Livery, nor an Eftate for. 
Years for want of a certain Commencement and Determination; yet it 
was adjudged, that by the Grant be had an Intereſt veſted in him when | 
the Rent was arrear ; and though it be an uncertain Intereſt, which - | 
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the Uneertainty of its Commencement and Determination might be void 


_ therefore the Grantee may reduce fuch Intereſt as it axiſes into his Pol- 


gation, from the Nature of the Contract, muſt have Continuance. ſo 486. 1 


R VCC 

by the fri Rules of Law, if iv were granted independent on auy: Eftate 

certain, yet it is good in this Caſe, becauſe it is created; to attend. a 

determinate Eſtate, and the Non- payment of the Rent fixes the Cer- 

tainty of its Beginning, and the Satisfaction of the Arrears by the Per- 
ception of the Profits, the End and Determination of ſuch latereſt, and 
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feſſioa by Ejectment, which is the proper Remedy to recorer the Palleb 


woe 


\ 


_ n — 


This is not ſo much a Remedy for the. Recavery of Rent, as a Pe- Lil. 4. 


nalty to oblige the Tenant to a punctual Payment, and this as well of Palm. 206, 


2 Latw. 


able. ä | | | 
That in Caſe of a Rent-Service or Rent-Charge, if it be granted that Hob. 82, 
if the Rent be arrear, that the Tenant ſhall forfeit 86. a Day as a No- __ 
mine pane, there muſt be an actual Demand of the Rent at the Day to BY wy” 
give a Title to the Penalty, becauſe till an actual Demand made it can- 4 Jon, 33. 
not appear that there was any Default or Neglect in the Tenant, and it ; 
were unreaſonable; to oblige the Tenant to pay ſuch, Penalty withaut a 

wilful Default; for the Preſumption is, that, be was ready 40 pay the 

Rent to. ſave the Penalty; and there is no Way to overthrow that Pre- 


* ſumption but by proving. an actual Demand made, and then if ſuch *Page363 


Demand be not anſwered, by Payment, it is evident that the Tenant has ; 
woly neglected. it, and conſequently bas ſubmitted himſelf to the Fe- - 


. | | . bi 
But if the Rent, be demanded at the Day, and not paid, and; conſe- Hob. 208. ' Ii 

quently the Penalty. forfeited; as if a Rent be granted to 4. for Life, Hutt. 42, | 

and, if it ſhall be Arrear by the Space of ten Days, after the Feaſts of 1141 37 

Payment, being lawfully demanded, that then the Grantor ſhall forfeis f 

10s. by way of Pain, and that then and ſo often it ſhall: be lawful for 

the Grantee to diſtrain; till the Rent and Penalty be ſatisſied; by the 

Opinion of Hob. if the Grantee demands the Rent at the End of the 


ten Days, by which he becomes intitled to the Penalty, the Grantee 


on the eleventh Day muſt likewiſe demand the Penalty, becauſe it is 1 4g 
not due till after the ten Days incurred, and the Grantor has the = 


whole Day, on which the Penalty becomes due, to pay it;; but, Quere 


whether the Grantee he obliged. to demand the Penalty after it: becomes 


due, | 


4 


But if the Plaintiff brings an Action of Debt, or avows for the Rent and Hob. 82, 
Nomine pene, without laying an actual Demand for the Rent, though ha 135. 
cannot recover the Penalty for want of ſuch Demand, yet he by 
ſuch Suit, have Judgment for the Rent, becauſe that is really due, and 


 Vught to be paid without any Demand. 


If the Tenant, that is chargeable with the Rent, aſſigus over his In- Cro. Ell. 
tereſt in the Land, it ſeems that the Aſſignee is chargeable . with the Pe- 83. 
nalty for any Arrear incurred in his own Time, becauſe the Nomine 22 


being intended as an Obligation on the Tenant to pay the Rent, that Obli- N 


5 
. 
u 


long as the Rent is payable ; and therefore whoever takes the Land, takes Doug, 643, iſ 
d under the Charge of the Rent, and conſequently muſk be ſubjecꝭ ta that 74 | 
Security which. was originally taken upon the Creatian af the Rent. | 


If 


— 
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We: * 
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895. paſs as incident to the Rent, becauſe whoever bas a Right to the Rent 
7 6h _ ought to have all that Security for the Payment of it, which was taken 
11 255 upon the original Creation of it. 5 N 
Co. Lit. 162. The Nomine penæ, as an Incident to the Rent, ſhall deſcend to the 

Heir, becauſe, being a Security or Penalty to engage the Payment of the 
Rent, whoever has a Right to the Rent ought in reaſon to have the Pe. 
nalty, which is to oblige the Tenant to pay it; but the Statute of 32 H. 

- B. (e. 37.) gives no Remedy for the Recovery of the Nomine pene, as 
it does for Rents, becauſe the Grantee of a Rent-Charge might have 
an Action of Debt for the Arrears of the Nomine þzne at Common 

Law); for, being only a Penalty, they looked on it to be only a Chat- 

tel, ſince it did not grow due with every Gale of the Rent, but aroſe 

Caſually upon the Non-payment of the Rent at the Day; an& for the fame 
"Reaſon the Executors of the Grantee might have an Action of Debt, 

and conſequently there was no Neeeflity for the Statute to provide 2 
Remedy. ag Ot 


6. Of the Remedy by Action of Debt, Ae. and 28 grounded on ſerenl 
EM % / ; Acts of Parliament. ; | | ö 


The Remedy by Action of Debt extended only to Rents reſerved on 
Leaſes for Years, but did not affect Freehold Rents; the Reaſon whereof 
is this; Actions of Debt were given for Rent reſerved upon Leaſes for 
Years, for, that ſach Terms being of ſhort Continuance, it was necel- 
Page 364 fary that the Leſſor ſhould follow the Chittels of his Tenant * wherever 
they were or whereſoever he ſhould remove them; but, when the Rents 
kt woeere reſerved on the durable Eſtate of the Feud, the Feud itſelf, and the 
90. Lit. 162. Chattels thereupon, were Pledges for the Rent; and, if the Land were 
bl unſtocked for two Years, the Lord had his Ceſſavit per biennium to reco- 
ver the Land itſelf ; and hence it is, that if the durable Eſtate of the Feud 
determined, as if the Leſſee for Life died, the Leſſor might have an 
Action of Debt for the Arrears ; beeauſe the Land was no longer a Se- 
curity for the Rent ; and therefore the Chattels of the Tenant were lia- 
dle to fatisfy the Arrears in an Action of Debt wherever the Tenant re- 
i moved them. i | os 
Co.Lit.162. 80 it was in Caſe of a Rent-Charge ; for if a Man were ſeiſed of it in 
4 Co. 49. Fee, and it was Arrear, he could have no Action of Debt for the Ar- 

rears; and if he dies, his Heir cannot have any real Action for the Ar. 

Tears, for that is proper for the Recovery of the Poſſeſſion, which is fiill 

in him, nor can he have a perſonal Action, becauſe beſides the former 

Reaſon, it were abſurd to give a real Action for the Rent running on in 
his own Time, and a perſonal Action for the Arrears in the Life-time of 
the Anceſtor at the ſame Time; for it could not be ſuppoſed to be both 

a real and perſonal Thing ; for this Reaſon alſo the Executor could hare 

no Action for the Arrears, who is intitled to the perſonal Eſtate; as alſo 

becauſe the Executor could not intitle himſelf by virtue of the Con- 
tract that created the Rent, ſince the Heir was conſtituted Repreſentatire 
by the Contract, and by Conſequenee that Repreſentation excluded 
other Perſons from taking any Benefit as Repreſentatives, that did not 
come under that Character. | ES - 

$ Ann. e. But theſe Inconveniencies and Miſchiefs are remedied by a late A& of 

x6. f. 4. Parliament, by which it is provided, © That whereas no Action of 

_ « lies againſt a Tenant for Life or Lives, for any Arrears of Rent, 
« during the Continuance of ſuch Eſtate for Life or Lives, be it enad- 


Cro. Kür. It the Rent be.deviſed wit liout Mention of the Nomine ene, yet it hall 


* ed, that, from the firſt Day of May 1710, it ſhall and may be 275 


— 
— 


— - 
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« for any Perſon or Perſons, havin any Rent in Arrear, or due upon 
« any Leaſe or Demiſe for Life or Lives, to bring an Action or Actions 
« of Debt for ſuch Arrears of Rent, in the ſame Manner as they might 
« have done in caſe ſuch Rent were due and reſerved upon a Leaſe for 
« Years.” | 155 | : "RE 

And by the Statute of 32 H. 8. (c. 37.).the Executors of a Man ſeiſed Col mine 
either of a Rent-Charge, Rent-Service, or Rent-Seck, either in Fee-Simple po 
or Fee-Tail, have now a double Remedy given them for ſuch Arrears, Lit.Rep.93. 
either by Action of Debt or Diſtreſs ; the Action of Debt lies not only a- 4Co. 48,50. 
gainſt the Tenant that ought to have paid the Rent, but againſt his Execu- Vaugh. 40. 
tors and Adminiflrators ; the Diſtreſs runs with the Land as long as it con- | 
tinues in the Tenant's Poſſeſhon that ſuffered the Rent to run in Arrear, or 


of any other Perſon claiming by or from him. _ | 


And therefore, if a Man grants a Rent-Charge in Fee, and afterwards 4 Co. 50. 
makes a Feoffment of the Land, out of which it iſſues, and the Feoffee 2 And. 178. 


makes a Leaſe at Will, the Executors of the Grantee my diſtrain the Leo. 115. 


Tenant at Will for any Arrears that became due in the Life- time of the - an" 


Grantor, becauſe ſuch Tenant claims from the Grantor; and ſo every Caſe. 
Feoffee of the firſt Feoffee in infinitum claims immediately from the 
Grantor. EO | 56g 85 | 
Soif the Tenant makes a Gift in Tail, and the Donee dies, the iſſue 4 Co. 30. 
is chargeable with the Arrears. of the Rent ; becauſe though he claims 
by Deſcent per formam doni, yet it is by virtue of the Gift made by the 
Tenant. | „ 
But if Tenant in Tail makes a Gift in Fee, and dies, and the Diſcon- 
tinuee charges the Land with a Rent in Fee, and then infeoffs the Iflue in 
Tail within Age, ſo as he is remitted, the Iſſue is chargeable with none of 
the Arrears ; becauſe, being remitted by the Feoffment to the old *Page365 
Eſtate-Tail, he cannot claim under the Diſcontinuee, but from the firſt 


Donor. h | Noy 48. 


1 Moor 486. 
pl. 1143. 2 Rol. Abr. 422, 2 Vern. 612. 


So it is, if the Tenant dies without Heirs, ſo that the Tenancy eſcheats Co. Lit. 162. 
to the Lord, he ſhall not be chargeable with any Arrears of a Rent - Charge 
incurred in the Life of the Tenant. _ 7 8 

But before theſe Acts, if there had been Tenant for Life of a Rent, Co. Lit. 162. 
and he died, the Rent being in Arrear, his executors, by the Common 
Law, might have an Action of Debt for the Arrears; for the Executor, 
repreſenting the Perſon of the Teſtator, ſucceeds in all his perſonal Rights; 
and, when the Rent is Artear at his Death, it is no more than a ſingle 
perſonal Duty, diſtinct and ſeparate from the real Eſtate ; for which there. 
can be no Remedy by real Action, which recovers the Freehold of which 
the Poſſeſſor was diſſeiſed; but the Arrears of the Rent being no Free- . 
hold, but a perfect Chattel or fingle Duty, were recoverable by the Exe- 
cutor as all other perſonal Things; and though the Freehold determined 
by the Death of the Tenant for Life, yet they did not conſtrue ſuch Du- 
ues to ceaſe, becauſe there were no Words in the Contract to found ſuch 
a Conſtruction upon; for the Contract gave him the intire Rent during 
Life, and the Act of God did not take it away. = | 

f Tenant pur auter vie or Tenant for Years heldgover, yet the Leſſor 
could not diſtrain them for the Rent that became due before the. Deter- 
mination of their reſpective Leaſes, though they continued in the Poſ- 
leſſon of the Land afterwards; for when the Leaſe was determined, the 
or could not avow on them as his Tenants, claiming under a Leaſe 

that was ended; to remedy this It (a) is provided that whereas Tenant (a) By the 
bar auter vie and Leſſees for Years, or at Will, frequently hold over Lid Statute 


* 


— 
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de Tenements td them deviſed, xſter the Determination of ſuch Lenſes: 
aud whereas after the Determinatien of ſuch, or atry vther Leaſes, no 
Diftreſs van by Law be made for any Arrears of Rent that grew due on 
ſach refpeRive Leaſes before the Determination therebf; it is enacted, 
That it ſhall and may be lawful for any Perſon or Perſons, having any 
«© Rent in Arrear or due, upon any Les Life or Lives, or for Years 
or at Will ended or determined, to diftrain for ſuch Arrears, after the 
Determination of the ſaid reſpective Leaſes, inthe ſame Manner as they 
e might have done if ſuch Leaſe or Leaſes had not been ended or deter. 
< mined; provided that ſuch Diftreſs be made within the Space of fix Ca. 
«< Tndar Months after the Determination of ſuch Ledſe, nnd during the 
* Continuance of ſuch Landlord's Title and Intereſt, and during the Poſ. 

| c ſeſhon of the Tenant from whom ſuch Arrears became due.“ | 
4 Geo. 2. Alſo for the more eſfedtual Recovery of Rents it is provided, * That in 
Ce 2. * caſe any Tenant for Life or Years, or other Perſon who ſhall come into 
e poſſeſſion of any Lands, c. under or by Colluſion with ſueh Tenant, 
fall wilfully hold over after the Determination of ſuch Term, and after 
Demand made in writing, for delivering of the Poſſeſſion thereof, by the 
r Perſon to whom the Remainder or Reverſion ſhall belong, or his Agent, 
4 ſuch Perſon holding over ſhall pay double the yearly Value of the Lands, 
. £9. ſo detained, to be recovered by Action of Debt, whereunto the 
| * Defendant ſhall be obliged to give ſpecial Bail; againſt which Penalty 

there thall be no Relief in Equity.“ VF 

71 Seo. 2. And by a ſubſequent Act it is provided, „ That in caſe any + Tenant 
8 « ſhall give Notice of his Intention to quit the Premiſſes, and ſhall not 
1 . accordingly deliver up the Poſſeſſion at the Time in ſuch Notice con- 
3 tained, the faid Tenant, his Executors or Adminiſtrators, ſhall pay 
by Part! t che Landlord double the Rent which he ſhould otherwiſe have 


demiſe from © . 


Year to ihe: | 5 n N 
Tear, is within this Statute, and liable to pay double Rent, if he does not quit after giving No- 
tice, Timmins v. Rowliſen, H. 5 Geo. 3. 3 Burr. 1603. If Tenant. gives Parol Notice that he 
will quit, it is ſufficient and ſubjects him to double Rent if he does not. 7bid. 


*Pagez66 * And by the ſaid laſt mentioned Statute it is enacted, . That where the 
> ++ Demiſe is not by Deed, the Landlord fhall recover a reaſonable Satis- 
| 1 8 2. 4 faction for the Tenements (a) occupied by the Defendant, in an Aion 
(a) That on on the Caſe, for the Uſe and Occupation of what was fo held 8 
2 Letſeat ed; and if, in Evidence on the Trial of ſuch Action, any Parol Demiſe, 
Will the * or any Agreement (not being by Deed) whereon a certain Rent was re- 
| drm & ſerved, ſhall appear, the Plaintiff in ſuch Action ſhall not be nonſuited, 
e e & but may make Uſe thereof as an Evidence of the Quantum of the Di 
tion; ſerus mages to be recovered.” © 1 7928 . 

on a Leaſe | | „ | | 
oy Years. Lutw. 313. Salk. pl. x, 209. Ld. Raym. 28, 170. Comb. 255. See 3 Salk, 136. 


Lev. 1c. And thongh at Common Law no Action lay for Rent, but an Action of 
3 5 _ 2 Debt, yet it was held, that for the Uſe and Occupation of a Farm, E. 
Aſſumpſit an 2 572 would lie. | ASE ps | 

will he on 5 . | | Hi RT 
an expieſs Promiſe, and where the Reſervation is of a 8um in Groſs. Hard, 67. 4 Mod. 79. Noy 
60, Allen 57. Vent. 58,2. 2 Vent. 67, ses the Claufe of the Stat. ſepra.] 
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(Y) Bent when and how 1 ; and perein 5 
bold the Evittion of the Tenant, 


F the Lands demiſed be evicted from the Tenant, or recovered by a 2 Rol. Abr. 
Title Paramount, the Leſſee is diſcharged from the Payment of the 429. 
Rent from the Time of ſuch Eviction; bat, notwithſtanding fuch Re- 3 . 
covery or Eviction, the Tenant ſhall pay the Rent that became due be- 4. 
fore the Recovery; becauſe the Enjoyment of the Land being the Con- Co. Lit. 
ſideration for which the Tenant was obliged to pay the Rent, ſo long as 148, 207. 
the Conſideration continued, the Obligation muſt be in Force; there be- 3 Maſe 
ing the ſame Reaſon that the Tenant ſhould pay the Reat for Part of 8 
the Time contracted for, as for the whole Term, if he had enjoyed the 1 Term 
Land ſo long. . = | Rep. 91. 
So if a Diſſeiſor makes a Leaſe for Years, rendering Rent, and af- 2 Rol. Abr. 
terwards the Diſſeiſſee enters, and (a) ouſts the Leſſee, yet the Leſſee 429, 430 
ſhall be accountable for the Rent incurred before the Oufter ; becauſe the (<) 20 * 
Lefſee cannot be taken for a Treſpaſſer, ſince he came into the Lands 9er, 1 Ld 
inder the Sanktion of a legal Contract; though the Diſſeiſor having Raym. 370. 
but a defeaſible Title could not perform that Contract, however, till it 
was deſtroyed, and while the Leſſee had the peaceable Enjoyment, the 
Obligation to pay the Rent, which was founded on the Enjoyment, muſt 
continue, and conſequently the Leſſee be obliged to pay the Rent till the 
Entry of the Diſſeiſee. | 7 5 
For the ſame Reaſon, if Part only of the Land letten be evicted from roco. 1282. 
the Tenant, ſuch Eviction is a Diſcharge of the Rent in Proportion to Pye" 55. 
the Value of the Land evicted. . va, A 
If A. lets ſeveral Lands to B. and afterwards the Inhabitants of the Ch. Ca. 31. 
Town, where Part of the Lands lie, recover a right of Common in 32. J v. 
Part of the Lands demiſed; this Recovery, it ſeems, by the ſtrict Tirkevelt 
| Rules of the Common Law, ſhall make no Apportionment of the 
Rent; becauſe the Recovery of the Common is no Eviction the 
Land, becauſe the Soil ftill remains in the Leſſee; and therefore | 
there can be no Apportionment; but a Court of Equity conſiders 
that the Leſſee can have little Benefit by the Soil itſelf, while others 
are permitted to take the Profits in Common with the Leſſee, and there- *Page 367 
fore in ſuch Caſes have apportioned the Rent ; unleſs it appears, that, | 
notwithſtanding ſuch Right of Common recovered, the Lands demiſed are 
well worth the Rent reſerved upon the Leaſe. l | 
i But Ie are way underſtood with this Reſtriction, that to Co. 148. 
if the Tenant be ouſted by a Title Paramount, before the Day appointed Salk. 65. 
for the Payment of the Rent, ſuch Eviction intirely diſcharges the Te- 1 
den from the Payment of any Part of the Rent; for Inſtance, if A. 3 y 
ſſee for Life, makes a Leaſe to B. for Years, rendering Rent, pay- 
ile at Egſfer, and B. by Virtue of the Leaſe enjoys the Land for nine 
Months, and then A. dies, by which the Intereſt of B. is determined; 
in this Caſe B. ſhall pay no Rent at all, for though he held the Land for 
"ne Months, yet his Leaſe being ended before the Expiration of the 
Lerr, (for the Rent being made payable at Zafter only was payable but 
"ne in a Year) there could be no Rent due by the Contract, for it was 
., Conſideration of the Enjoyment of the Land that the Leſſee was by 
* Contra obliged to pay the Rent at the Expiration of the Vear; and 
hen the Enjoyment is interrupted and deſtroyed, the Leſſee ſhall not 


5 


Rep. 
92, pl. 105. 


9 ä EE NT: - 
be obliged to pay for what he had not; nor can there be any Apportiag. 
ment, becauſe by the expreſs Words of the Leaſe it was' to be paid a 
Egſer, and not before fr. e 


+ Sed gu. 


*. 


Nane. 199. As the Tenant is diſcharged from the Payment of the Rent when the 
elle. 142. Land- is evicted by a Title Paramount, ſo by a Parity of Reaſon he hall 


—— — ES · 2 — — 
> _ x _ 


and this de dete or Purchaſe of the Tenancy by the Lord, make 


11 Geo. 2. 
cap. 19. 


for Life die on the Day on which the ſame was made payable, the 

Whole; or if before the Day, then a Proportion of ſuch Rent, accord 

| ing to the Time ſuch Tenant for Life lived of the laſt Year, or Quart* 

*Page368 * of a Year, or other Time, in which the ſaid Rent was growing due 4 
aforeſaid, making all juſt Allowances, or a proportionable Part t 
reſpectively. [es | | | | | 
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60 Of Apportionment *, and herein of the Sul age 
penſion and Extinguichment of the Bent: Ta”: 


And therein, 7 


WY 


* 


1. In what Caſes a Rent may be apportioned by the Act of the Parties 
and herein of the Difference between a Rent-Service, and a Rent- : 
Charge. %% Og 1 e 
ND firſt, it is neceſſary to diſtinguiſh between a Rent- Service and Lit. f. 222, 
Xa Rent-Charge ; for if a Man, who hath a Rent-Sei vice, puychaſes 8 Co. es. b. 
Part of the Land out of which the Rent iſſues, the Rent-Service is not : 
extinguiſhed, but ſhall be. apportioned: according to the Value of the 


Land ; ſo that ſuch Purchaſe is a-Diſcharge to the Tenant for ſo much of 


the Kent only, as the Value of the Land purchaſed amounts to; but if 
a Man has a Rent-Charge, and purchaſes Part of the Land out of which 


the Rent iſſues, the whole Rent is extinguiſhed, 


But if the Grantor, by Deed reciting the Purchaſe, had granted that Co. Lit. 

the Grantee ſhould diſtrain for the ſame Rent in the Reſidue of the Land, 147-8. 

the Whole Rent-Charge had' been preſerved ; becauſe ſuch Power of Dil- ON &br. 
treſs had amounted to a new Grant. - „ af ies 

If a Man grants a Rent-Charge out of two Acres, and afterwards the Co. Lit. 148, 


* 


Grantee recovereth one Acre by Title Paramount the Grant, the whole bz. 
Rent ſhall not be -extinguiſhed 3 becauſe the Law, which gives the Re- Where in- 

medy for the Recovery of a-Man's Right, will not prevent the Proſecu- 1 Horſe,” 
tion of ſuch Right, by depriving the Proſecutor of a greater Profit than Hawk, wwe, 
the Thing recovered may amount to; but in this Caſe there ſhall be no thall be ex- 


Apportionment, but the Grantee ſhall have the whole Rent after he has tinguiſhedor 


{covered one Acre. 5 ä | | rap lat 
8 . | | „ Co. Lit. 149. 
g ; FR 5 : ; 8 Co. 105. 
In ſome Caſes a Rent-Charge may be apportioned by the Act of the Co. Lit. 148, 
Party ; as if the Grantee releaſes Part of his Rent to the "Tenant of vdr Cro, 
the Land, ſuch Releaſe does not extinguiſh the whole Rent. So if the Eliz 742, 


Grantee gives Part of it to a Stranger, and the "Tenant attorns, ſuch e 


| Urant ſhall not extinguiſh the Reſidue which the Grantee never parted guss whe- 
with, becauſe ſuch Releaſe or Niſpoſition makes no Alteration in the ther by the 


original Grant, nor defeats the Intention of it, as the Purchaſe of Part Statute 4 
of the Land does; for the whole Rent is ſtill iſſuable out of the whole nn 6: 18 
Land, according to the original Intention of the Grant; beſides, ſince 3 | 
= : © 
the Law allowed of ſuch Sort of Grants, and thereby eſtabliſhed ſuch good with- 
datt of Property, it would have been unreaſonable and ſevere to hinder out the At. 
the Proprietor to make a proper Diſtribution of it for the Promotion of tenen of 
us Children, or to provide for the Contingencies of his Family, which [That is, ſo 
vere in his View. The Objection, that has been made to theſe Sort as to affect 
of Apportionments or Diviſions of Rent-Charges, is this, that the Tenant the Tenant. 
thereby would be expoſed to ſeveral. Suits and Diſtreſſes for a Thing, B. he dy 
which in its original Creation was intire and recoverable upon one ttofn- x 
Avoury, 3 ment hy 
| | | 'Fenants, 
vrlefs made in conſeq ence of ſome ſudyment at Lau, or Decree or Older of a Court of Kquit: , 


Þ 1 
«cane fortcited, are void! 


Vor. IV. - D d 7 . And 


bete with the Pi vity ard Conſent of the Landlord, or to any Mortgagee after tie Mortgage is 
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*Pagez69 And if a Rent-Charge may partly be aſſigned by the Grant of the 
Ceo. Elie. Party, much more may Part of it be extended for his Debts, by the 
4 ang Favour and Aſſiſtance of the Law; for though the Tenant 18 thereby, 
Houg. 473 without his Attornment, poſſibly made liable to ſeveral Suits, and Dy. 
- 1mpey's Of. treſſes, yet it is an Inconvenience he may avoid by a punctual Perform. 


fice of She- ance of his own Grant. 
11ff, 167/168. 91 5 


2 Inſt. 504. It is next to be conſidered, whether a Rent-Service, incident to the 
Kol. Abr. Reverſion, may be apportioned by the Grant of Part of the Reverſion; 
3 Eliz. and. it ſeems formerly to have been doubted whether upon ſuch Grant 

651, 85x, there could be any Apportionment? or whether the whole Rent ſhould 

Co. Li. 148, not be extinguiſhed and loft? for ſince the Reverſion and Rent incident 

2 8 \ 5 thereto, were intire in their Creation, they thought it hard that by the 

8 Act of the Leſſor they ſhould be divided, and thereby the Tenant made 

Hob. x77; liable to ſeveral Actions and Diſtreſſes for the Recovery of them; but 
x3Co,57,58.this Conception was too narrow and abſurd to govern Men's Property 

Moor pl. long; for vn make a Leaſe of three Acres, reſerving 37. Rent, as [ 

3 may diſpoſe of the whole Reverſion, fo may I alſo of any Part of it, 
ſimce it is a Thing in its Nature ſeverable, and the Rent, as incident to 

the Reverſion, may be divided too; becauſe that being given in Retr. 

bution for the Land, ought from the Nature of it to be paid to thoſe 


a Y 


who are to have the Land upon the Expiration of the Leaſe ; and hence 2 
it is, that the Rent paſſes incidently with the Reverſion without any ex- 
preſs Mention of it in the Grant; but the Tenant has really no Prejudice 
from ſuch Grant, becauſe it is in his Power and his Duty to prevent the 
ſeveral Suits and Diſtreſſes by a punctual Payment of the Rent; and v 
therefore he ought not to complain of a Miſchief which he has wilfully hy 
brought upon himſelf; befides that formerly ſuch Grants could not take tak 
Effect without the Attornment and Conſent of the "Tenant ; but on the ths 
other Hand it would be extremely prejudicial, if upon ſuch Grants the Par 
Rent ſhould not be apportioned ; becauſe then the Leſſor could not out af the 
his Property make a Proviſion for his younger Children, or anſwer the Th 
| Contingencies of his Family which are in View.  _ | * 
C-o. Eli. And upon this Reaſon the Apportionment of Rents had been canied "2 
27 5 651. a Step farther; as if A. poſſeſt of a Term for 20 Years, leaſes it for 10 Dj 
uin, | Years, reſerving 3o/.- Rent, and'afterwards 4, deviſes 200. of the Rent * 
Roll. Abr. to three of his Sons equally to be divided, this is a good Deviſe, and n 
234. each of the Sons ſhall have an Action of Debt for his third Part, though Rue 
S the Reverſion, to which the Rent was originally incident, remains 1. Au 
ves Ew} tire; for there is nothing in the Nature of the Thing to hinder ſuch a "5 
V. Ateyle, Diviſion or Apportionment; and if the Tenant omits to pay the Ren, Fer, 
Powell on the ſeveral Actions are a Miſchief which he brings on himſelf, and which elt 
Der. 226. he might and ought to have prevented. | beg 
38. oe If A. ſeiſed in Fee of one Acre, and poſſeſſed of a Term for Yew Houſ 
813 0 ji in another, grants a Rent out of both to B. in Fee, B. takes a Leale 
SP. + or Grant of the Leaſchold Acre, the Rent fhall not thereby be {ul $ 
| pended. „„ 5 ä : | 8 
Lo. Lit. 148. 4 If Leſſee for Life or Years ſurrenders Part, or if he commits a Fr 8 
Nel. Abr. feiture of Part, by making a Feoffment or doing Waſte, the Rent s I 
23%, be apportioned; becauſe the Rent is a Retribution for the Land, 


Pport 


Dyer 5. a, therefore muſt neceſſarily ceaſe, according to the Proportion of the mY 


13 Co. 58. reſumed... 


1 Where the Leſſor takes a Leaſe of Part of the Land, or enters wer = 
. fully into Part, there are Variety of Opinions, whether the intite Kent be Re 
Bro. Tit. Ea, mall not be ſuſpended during the Continuance of ſuch Leaſe or tortious The 


 tingnifoment. Entry; and in the laſt Caſe it ſeems to be the better Opinion ww 
49. Roll ſettled Law at this Day, that the Tenant is diſcharged from the Pay 
1 2 of the whole Rent till he be reſtored to the whole Poſſeſſion, chat no 
Co. rie. might be encouraged to injure or diſturb his Tenant in his 
Co. 135 a yy I 
Doilex. 142, 2 | 5 Be. | % 
144. Vent. 277. . | 


If 
Lent 


Fs 


5 


Eo. | : 


fend. ; 


pended, when the Lord or Leſſor takes a Leaſe of Part of the Land, to 145: 
becauſe here is the Concurrence of the 'Fenant, who by his own Act and Vent. x76, 
Conſent parts with ſo much of the Land as is redemiſed, and thereby ſu- Haspe 

5 ſpeſtins 
perſedes the former Contract as to that Part ; but ſince the Obligation to and %horn- 
pay the Rent was by the firſt Contract founded upon the Conſideration of ns, 


Tenant fo far as it is not cancelled or revoked by any ſubſequent Contract Rol. A8 


nt between the Parties, and conſequently the whole Rent ſhall not be ex- 938. 
he tinguiſhed by {ſuch Redemiſe ; but the Tenant ſhall pay Rent in Propor- 7E-3-56,57. 
de tion to the Land he enjoys, becauſe the Obligation of tho firſt Contract and the fol- 


mult ſubſiſt ſo far as the Tenant enjoys the Conſideration which firſt en- and Books 
gaged him in ſuch Contract. e | 
5 Law. 


ſhall be ſuſpended, Vent. 275. 8 
2. In what Caſes they may be apportioned by the Act of Law, or by the 
1 | e . 


In this Place we are to conſider, whether the Tenant ſhall pay the 


* whole Rent, though Part of the Thing demiſed be loſt and of no Profit to 
fully bim, or though the Uſe of the Whole be for ſome Time 3 or 
tube taken away without his Default; and here it ſeems extremely reaſonable, 


tat, if the Uſe of the Thing be intirely loſt or taken away from the Te- 

rant, the Rent ought to be abated or apportioned, becauſe the Title to 

the Rent is founded upon this Preſumption, that the 'T enant enjoys the 

Thing during the Contract; and therefore if Part of the Land be ſur- Rol. Abr. 
rounded or covered with the Sea, this being the Act of God, the Tenant 236. 

ſhall not ſuffer by it, becauſe the Tenavt without his Default wants the 
Enjoyment of Part of the Thing, which was the Conſideration of his 


*＋ 10 : | | 

Rent [ng the Rent; nor has the Leſſor Reaſon to complain, becauſe if the 

„ and ad had been in his own Hands, he muſt have loſt the Benefit vf fo 

hough much as the Sea had covered. 

os te If Part of the Land be burnt with Wild-fire, that ſhall make no Abate- Rol. Abr. 

rich ! nent or Apportionment of the Rent, becauſe the Uſe of the Land is not 2 A 

Rent, thereby taken away, and the Land may be again reſtored to its former be made a 

which Fertility by the Care and Induſtry of the Tenant, * | Land = 
£ a VIOCK o 


$h a N | 
<p, and all the Sheep die, Niere whether the Rent ſhall be apportioned, Dyer 56, —When a 
We was burnt down, Fenant liable for the Rent. 2 Ld. Ra) m. 1477. | 


*y 4. ſeiſed of one Acre in Fee, and poſſeſſed of another for Years, Rol. Abr. 
"ares a Leaſe of both, reſerving Rent, and dies, the Rent ſhall be ap- 237. : 


a Fer none with the Reverſion, and the Heir and Executor ſhall have each 

at ſhall 3 110portion, | | | | 

1d, and » if a Moiety of Reverſion be extended by Elegit, the Rent ſhall be Rol. Abr. 

, Land gene, and the Leſſor ſhall ſtill enjoy Half the Rent as incident to 237- . 


6 crerſion that remains in him. r een 
wrong: ee a Huſband leaſes for Years reſerving Rent, and dies, the Wife re- Rol. Abr. 
be R a third Part of the Reverſion, ſhe ſhall have the fame Proportion of 237- 

tortious F * for in all theſe Caſes the Law diſtributes the Rent as it diſpoſes 

and the the Reverſion, | ? 

ls the Lands deſcend on the Grantee of a Rent Charge, the Lir, f. 224. 
| be apportioned according to the Value of the Land; for Rol, Abr. 

D d 2 ; * the 236. . 


* whom by the Policy of the Feudal Law he ought to protect and de- *Page3 70 
But there is no Colour of Reaſon why the whole Rent ſhould be ſuf- Pollex. r4r, 


2 Lev. 143. 


the Tenaat's enjsying the Land, that Obligation muſt ftill continue on the ; Keb. 500, 


lowingCaſes 
denied to be 


Co. Lit. 148. b. 4 Co. 52. b. 9 Co. 134. Bro. Tit. Extinguiſenrent 48. and per Hale Ch. J. if the 
Tenant upon ſuch Redemiſe reſerved a Rent, no Part of the Rent referved upon the firit Contract 
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*Page371 the Grantee in this Caſe is perfectly paſſive, and concurs not by any AG 
of his to- defeat the Grant. j „ 8 1 | 


3. The Manner of ſuch Apportionment, and how the Tenant ſhall 
; 78 take Adyantage of it. . | 
Vent. 256, This is properly the Buſineſs of a Jury, who upon the Evidence offered 

Kol. Abr. are to judge of the Value of the Land purchaſed by the Lord or Leſſor, or 
237 aliened by the Tenant, according to the Statute Quia emptores, tc, from 

whence it is eaſy for them to compute how much is due from the Tenant 
for the Reſidue of the Land in his Hands. „ 
Vent, 276, This may be done upon a Plea of Nil debet pleaded by the Tenant, 
" becauſe when Iſſue is joined on ſuch Plea, it is the Buſineſs of the Jury tu 
determine whether any Thing and how much is due; and this is done 
with regard tothe real Value of the Land remaining in his Hands, and not 
with regard to the Quantity of it % 
Vent. 276. So the Tenant may in his Pleading ſet forth the Value of the Land pur 
chaſed by the Leſſor, and that the Rent ought to be apportioned of abated 
in Proportion to the Value thereof, 
Hodg:ftins But the Rent cannot be apportioned upon a Demurrer, becauſe the 
7. OT nbe- judges only determine what is the Law in ſuch Caſe, but the Value of the 
a Land never comes in Queſtion. | | 
2 Inſt. 503, Tf there be Lord and Tenant by Fealty, and 205. Rent, the Lord pu. 
Kol. Abr. chaſes two Acres, and then diſtrains for 187. Rent, ſuppoſing the Rent to 
*57* be apportioned according to the Quantity of the Land, the Tenant reſcus, 
and the Lord brings his Aſſiſe, and the "Tenant pleads Nul Tort, the Re 
cognitors of the Aſſiſe ſhall extend the Land according to the real Value; 
for the Jury upon View of the Land are capable of judging of the Value 
of each Acre; and therefore if they find the two Acres aliened of greater 

Value than the Reſt, they may apportion the Rent accordingly, and gt 

the Lord but 16s. for the remaining eighteen Acres; and though the Lord 

demanded more than his Due, yet he ſhall recover what in Juſtice be 
ought to have, becauſe it were unreaſonable to expect the Lord fhoul 

exactly judge of the Value of the Land and conſequently too ſevere t 

put him to the Expence of a freſh Suit for ſuch Miſtake. _ | 

But in this Caſe, if the Lord demand leſs than his Due, he (hall ns 
recover more than he demanded, becauſe the Court muſt give Judgmen 

\ correſpondent to the Right of the Demandant. © 

5 Mod. 3213. But if in Debt or Covenant the Landlord declares for more Rent that 
Comb. 365. is due to him, he may releaſe the Oyerplus, and take Judgment for ti 
OY Ra: which is realy owing. , | | 
8 N | 


2 Inſt, 504. 


* 


* * Replevin + and Avowry. | Dates 


'A) The Pature and Deſcriptidn thereof, aac 

(B) The different Kinds of Replevins; and herein 
of Replevin by Mrit at Common Law, and by 
Plaint or Jt of Parliament. 373. 

(C) Replevins, out of what Tourts and by what 
authority they tfiue ; and herein of the Power 
and Duty of the Sheriff 374. 

(D) Ok the "Pledges in Beplevin, and the Pros 
ceedings againſt them. 2255 5 
(E) Df the rits or Proce es in . 378. 


And Wel 


1. Of the original Writ of Replevin, 378. 

2. Of the Withernam. 379. 

3. Of the Writ of Second Deliverance. 380. | 

4. Of the Writ de proprietate probanda, and the Claim 
of Property. 381. 

5. Of the Writ de returno habendo. · 382. 

6. Of Returns irrepleviſeable. 383. 

7. In what Manner the Sheriff is to return and exe. 
cute ſuch Proceſſes. 383. 


F) Ok what Property and for what Things a 
Replevin lies. 384. 

(G) Replevin, for and againft whom it lies. 38 5 

(AH) Ok the Declaration in Beplevin. 386. 

(I) Pleas in Replevin, 387. 

(K) Avowries in Replevin ; and herein of what 
Seiſin and Services, and the Certainty re⸗ 
quired therein. "8 | 


Coſts 75 Damages in Replevin. vide Tit Coſts Let- 
ter ( | 8 


(4)The | 


— * \ 


\ * REPLEVIN axy AVOWRY. 


55 (4) The Nature and Deſcription theres, 


EPLEVIN is a Redelivering to the Owner, by the Sheriff, ti, . 
6 Cattle or Goods diſtrained upon any Cauſe, upon Surety that he. 
2 Inſt, 139. will purſue the Action againſt him that diſtrained; and if he pur. 
ſues it not, or if it be adjudged againſt him, then he who took the Dil. 
treſs ſhall have it again, and for that Purpoſe may have a Writ of re. 
turno habendo. | OE “”ʃ q . 
*Page373 Replevin is a Writ, and uſually granted in Caſes of Diſtreſs, and is 
Co. Lit. 145. a Matter of Right; ſo that if a Man grants a Rent with Clauſe of Iiſtreßs, 
and grants further, that the Diſtreſſes taken ſhall be irrepleviſcable, yet | 
may they be replevied; for ſuch a Reſtraint is againſt the Nature of 2 | 
Diſtreſs, and no private Perſon can alter the common Courſe of the 
2 Bendl. 34. In this Writ or Action both the Plaintiff and Defendant are called 
Oro. Eliz. A gors; the one, i. e. the Plaintiff, ſuing for Damages, and the Avowant | 
Tod. 7 49. Or Defendant to have a Return of the Goods or Cattle. | q 
Carth. 122. That the Avowant is in Nature of a Plaintiff, appears, 1ſt, from his t 
6 Mod. 103. being called an Actor, which is a Term in the Civil Law, and ſignifies t 
d 
l 


Co. Lit. £45. * 
b 


Yelv. 148. \ Plaintiff ; 2dly, from his being intitled to have Judgment de returno ha- 
bendo, and Damages as Plaintiff; 3dly, from this, that the Plaintiff might 
plead in Abatement of the Avowry, and conſequently ſuch Avowry, muſt 


% 


be in Nature of an Action. 1155 | 1 
Plow. 263. Ihe Avowant being in Nature of a Plaintiff, need not aver his Avowry 0 
With an hoe paratus gſt verificare, more than any other Plaintiff need aver / 
his Count. 15 „ | | t 
2 Inſt. 339. An Avowant being an Actor, ſhall not have a Protection caſt for him a 
EE more than any other Plaintiff. | ET . . 0 
Eid Elin. But- though an Avowry be in Nature of an Action, yet one Tenant in 58 
530. That common may avow for taking Cattle Damage-Feaſant. A 
an Avowant 4 1 55 * | pl 
ſhall not have a Decem tales, 2 Bendl. 26. | 1 6 
YT " es — — —— —— * 
lt is Daliſen not Bendl. and there ſaid, that Avowant ſhall not have a Decen tales if he aſſign ; 
not Default in the Plea, notwithſtanding he be Actor; but if the Avowant purchaſe the Vi: 2 
facias, there: he ſhall have a Decem tales, — A Tales may be granted at the Frayer of the Defendant 15 
by 14 Eliz. c. 9. why then ſhall not an Avowant have it? "£4 | w 
| | 5 | 7 ” ; | 1 aft 
Caith. 74. Replevin is an Action founded on the Right, and different from (a 2 
Yelv. 148. Treſpaſs. 5 ; . | 
Hob. 16. 3 | : : 7 | 
Co. Eliz. 799. (a) Different from a Writ of Execution. Carth. 380. Ld. Raym. 218, - 8 
Different from Detinue. Winch. 26. | 1 Es ; [ng 
PFinch's In Finch it is held, that when in the Pleadings. in Replevin the Title 0 


Law, 316. of the Lands is brought in Queſtion, it is then a real Action; but if 
>> «4 476. otherwiſe, that it is a Perſonal one; but this Diſtinction has of late been 
Fitzg. 109. exploded, and it is now (3) held, that as no Lands can be recovered in 
(5)In the this Action, it cannot with any Propriety be conſidered as a real Action, 
- ot though the Title of Lands may incidently come in Queſtion, as it ma) 
by. es” doin an Action of Treſpaſs, or even of Debt, which are Actions merely 
| Mi. 12 G. a. Perſonal. ; | 


8 — 


EI”... 


% 


R EPL E * IN and AVO W . : 


(B) The different Kinds of Replevins ; and here- 
in of Replevin. by Writ at Tommon Law, 
and by Plaint or za of Parliament. | 


EPLEVIN may be either made by original Writ of Replevin Co. Lit. 145. 
at Common Law, or by Plaint by the Statute of Marl. (52 H. z.) F. N. B. 6c, 
cap. 21. 8 GY 7 | 

457 this Statute, it is provided, “ That if the Beaſts of any Perſon be 
« taken, and wrongfully with-holden, the Sheriff, after Complaint made 
« to him thereof, may deliver them without Lett or Gainſaying of him 
« that took the Beaſts, if they were taken out of Liberties ; and if the 
« Beaſts were taken within any Liberties, and the Bailiff. of the Liberty 
© will not deliver them, then the Sheriff for Default of thoſe Bailiffs ſhall 
« cauſe them to be delivered.“ LP 


7 


The Miſchiefs before this Act were the great Delay and Loſs the * Page 374 


Party was at by having his Beaſts or Goods with-holden from him; as 2 Inſt. 138. 


alſo that when Cattle were diſtrained and impounded within any Liberty *3 25 31. 


that had Return of Writs, the Sheriff was obliged to make a Warrant to 
the Bailiff of the Liberty to make Deliverance; and there was another 
Miſchief when the Diſtreſs was taken without and impounded within the 
Liberty; to remedy which, . 7 : | | 
By this Statute the Sheriff, upon a Plaint made unto him without Writ, 2 Inſt. 139. 
may either by Parol or Precept command his Bailiff to deliver the Beaſts * Fog 
or Goods, that is, to make Replevin of them, and by theſe Words x : 
{ Poſt querimaniam ſibi fac“ the Sheriff may take a Plaint out of the Coun- 
ty Court and make Replevin preſently, which he is to enter in the Court, 
a5 it would be inconvenient and againſt the Scope of the. Statute that the 
Owner, for whoſe Benefit the Statute was made, ſhould tarry for his 
Beaſts till the next County Court, which is holden from Month to Month, 
Ard by this A& the Sheriff may hold Plea in the County Court on Ke- 
plevin by Flaint, though the Value be of 2o/. or above; and yet in 
rn Actions he ſhall only hold Plea where the Matter 1s under 40s. 
alue. N | _ | þ | 
the Words of this Law, Si averia capiant', Vicecomet , pofl querimo- Cum. 591, 
nun fibi fat deliberare pofſet ; fo that it becomes the Sheriff's Duty upon 
luch Complaint, by Parol or by Precept to his Bailiff, to replevy them, 
lich Precept may be given before any County Court ; but ſuch Plaint is 
«terwards to be entered, and as holden in Cum. by the Party who made 
the Complaint, and not by the Sheriff. [ Sed. gu.] | =» 


/ : * 


©) Reptevins, out ot what Courts, and by what 

Autgority they illue; and herein of the Power 
and Duty ol the Sheriff... . . 
EPLEVINS by Writ iſſue (a) properly out of the Courts of 


Dyer 246. 


os K. B. and C. g. at Weſtminſter, and are returnable into ſuch (5) Lies h, 


ts, Þ | Writ in t 
? 7 Cinque Ports, F. N. B. 67. Reg, Bev. 
} As to the original Writ of Replevin, ſee oft. 378. (E). 5 
5 i l . Repleyins 5 


* 
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„ . IN Ap AY OW KNX 

Bro. Rep. pl. Replevins by Plaint are made by the Sheriff by Force of the abore. 
mentioned Statute of Marleb. (52 H. 3. c. 21.) by which he is directed, 
145. ypon Complaints made to him by the Party that his Goods or Cattle are 
"37 giſtrained, to command his Bailiff (which may be by Parol or Precept) to 
make Deliverance ; and which Flaint may be taken at any Time, as vel 

out of, as in Count: +. = - EL ; 5 
Cath. 38 Alſo it bath been agreed, that the Hundred Court, and (a) other Cours 
(a) Replevin of Lords of Manors, may by Preſcription hold Flea in Replevin, and ſo 


= - keene may incidently have Power to replevy Goods or Cattle taken; but that, 
In ondaon, 


40. 
Do. Lit. 
FP laſt. 


: it ſeems, mutt be by Proceſs of the Court after a Plaint entered, but nc: 
2 Lil. Reg. . | 
by a Parol Complaint out of Court. BY « 
557. | 
— ut 1 1 


where on a Pluries to the Sheriffs of London they return the Cuſtom of the City, that Repleyin 
- ought to be made in the Sheriff's Court there, and not by the King's Writ, and an Attachment 
was granted; for they cannot ouſt the King's Courts af their Juriſdiction by their Cuſtoms, though 
confirmed by Att of Parliament. Dyer 245. F. N. B. 68.,—— By the Ulage in Northanptorſor, 
in the Abſence of the Sheriffs, Bailiff, Sc. the Frankpledge may make Deliverance by Repterin, 
2 Inſt. 139, —Keplevin do's not lie in the Muh, Court. 10 Co. 74.——dor in the Cour 
of Canterbury, 3 Keb. 573. Whether to the Court of Hall fax. , 3 Keb. 550. | 


*Vagez75 * And therefore where in Treſpaſs for taking, Cc. the Defendant juli. 
- 2 Salk. 580, fied that the Place where, Cc. was a Hundred, and Time out of Mind 
5 had a Court of all Actions, Replevins, Sc. grantable in or out of Court, 
Oy 5 5 and that a Replevin was granted to him by the Steward out of Court, 
pl. 1. Virtuie cujus, c. the Queſtion was, if good or not? And the Reaſon of 
- Carth. 380. the Doubt was, becauſe the County Court could not hold Plea in he. 
3 8 plevin at Common Law; but were enabled by the Statute of Marl. 
= Bir. bridge, which extends not to the Hundred Court, which is a Court de- 
| rived out of the County Court; but per cur. clearly, ſuppoſing they. may 
grant them in Court, yet they cannot preſcribe to grant them out of 

| Court. 5 | 
Carth. 381. Ihe Sheriff is obliged to grant Replevins in all ſach Caſes as they 
are allowed of by Law; and the Officer, who takes the Goods by virtue 
of a Replevin iſſuing for what Cauſe ſoever, is not liable to an Adio 
of 'Treſpaſs, unleſs the Party in whoſe Poſſeſſion the Goods were clams 
Wil | : Property + in them; and note, that in all Cafes of Miſbehaviour by tht 
_. e Lai Der Sheriff or other Officers, in relation to Replevins, they are ſubje& to 
wo claims Pro- the Controul of the King's ſuperior Courts, and puniſhable by Attact- 


perty before ment for ſuch Miſbehaviour. 
the Sheriff, | 
he may return it upon the Alia: Replevin, and thereupon a Writ de proprictate prebanda iſſues; is: 
the Property cannot be tried but by Writ. Co. Lit, 145. b. 1 Brownl, 167., Yide 5 Com. Diy. 
293. See poſt, 381, | i . 


* * / 


4 H. 6. 30. And though the Sheriff may grant Replevins by Plaint, and may pio. 
| 8 | ceed thereon in the County Court, yet if any Thing touching the Free 
1 hold come in Queſtion, or ancient Demeſne be pleaded, the Sheriff c20 
e further; nor can any ſuch Proceedings be carried on in tae 
undred Court, Court Baron, or any other Court claiming a Juriſdichn 
herein by Preſcription. - . + 

<p Rep. So when the King 5 is Party, or the Taking is in Right of the Crow", 

; 5A 33. in theſe Caſes the Sheriff is to ſurceaſe. N | 


See Madox . 8 Fs > | | 
. "YE | þ 
8 A Replevin lies againſt the King if Goods be in his Hands. Per Hide to the Lords, 3 Rl. 

13 1. N 5 e £ 7 


. s. It was ruled in the Caſe of one Bradſhaw, that when an A& of Pur 
Braden Lament orders a Diſtreſs and Sale of Goods, this is in Nature of an Ext 
* Calc, 5 fo ; | cutuom 


tro returng habenclo given by this Statute ; and the Court held, that though 


cation ||, and Replevin does not lie; but if the Sheriff grants one, yet 
it is not ſuch a Contempt as to grant an- Attachment againſt him; and 


treſs was taken for a Fee-Farm Rent due to the King, yet upon Debate 2. c. 14. 
in the Court no Attachment was granted, though it was in“ the King” 


lied by Wariant of a Juſt - of Peace, upon a Con viction for Deſtruction of the Game. tFc. Sems. 
2 lod. Ca. 208, g,——Replcvin does nat lie for Goods diſtrained for a Fine impoſed. on an Officer 
by Commiſſioners of Land-Tax; and if he takes out Replevin it is a Contempt, and an Attach- 
ment will be granted. Rex v. Oliver, T. 1717. Bunb. 14.—-Replevin does not lie for Goods 


it the Under-Sheriff grants it an Attachment ſhall go againſt him. 1% . 55 


And for the greater Eaſe in bringing Replevins and as a Duty incum- 1 & 2 P.'& 
bent on the Sheriff, it is enacted, by the iſt and 2d Ph. & Mar. cap. 18. M. c. 18. 
« That the Sheriff ſhall at his firſt County Day, or within two Months 
© 2fter he receives the Patent, depute and proclaim in the Shire-Town 
© four deputies to make Replevins, not dwelling above twelve Miles 
« diſtant from · one another, in Pain to forfeit for every Month he wants 
„ fich Deputy or Depuries 5/. to be divided between the King and the 


* Proſecutor.” 


8 


* 


D) Of the Pledges in Beplevin, and the Pro- 
__ _-ceebings againſt them. | 


”— 


HEN the Sheriff makes Replevin, he ought to take two Kinds of , x,q, 49. 
Pledges, Plegii de proſequendo, by the Common Law, and Flegu Dalt. 8h, 

4 returno habendo, by the Statute of V. 2. (13 Ed. 1. flat. 1.) cap. 2. 433. 
by which it is provided, I hat Sheriffs or Bailiffs from thenceforth ſhall- als 77s 
* not only receive of the Plaintiff Pledges for the purſuing of the Suit, 
* before they make Deliverance of the Diſtreſs, but alſo for the Return 
* of ® the Beaſts, if Return be awarded; and if any take Pledges other- *Page376 
* wiſe he ſhall anſwer for the Price of the Beaſts, and the Lord that diſ- | 
trains ſhall have his Recovery by Writ, that he ſhall reſtore to him ſo 
many Beaſts or Cattle; and if the Bailiff be not able to reſtore, his 


| © Superior ſhall reſtore.” 


In the Conſtruction hereof the following Caſes have been ruled, and 
Opinions holden, 7 - 


That if the Sheriff returns inſufficient Pledges, he ſhall anſwer ac- Oo. Lit. ĩac. 


and ſuch Pledges muſt not only be ſufficient in Eſtate, viz. capable to 10 Co. 102, 
anſwer in Value, but likewiſe ſufficient in Law, and under no Incapa- | 
cuy; and therefore Infants, Feme Coverts, Perſons outlawed, Ec. are 

4s to be taken as Pledges, nor are Perſons Politic, or Bodies Corpo- 

ite, | ; 

la Replevin the Sheriff does not return any Pledges, and after Iſſue Noy 1 56. 
Jed and found, it was moved, if they could be put in by the Court T. 4 Car. 1. 
ater Verdict; and the Court held they might, notwithſtanding the ſaid 

Statute of elm. 2. (1 3 Ed. 1. ,. 1.) as before that Statute the Court 

nught take Pledges on the Omiſſion of the Sheriff; and a Diverſity was 

taken between Pledges for proſecuting, which were at Common Law, and 


* 


upon 


- 


-  REPLEVIN A AVOWRY. 1 
Powell Juſtice ſaid, he remembered a Caſe in the Exchequer, Where a Diſ- 74: 14 83 
S | A Reple- 


Caſe. OR | J - vin does not 
I N | N | lie for Goods 


ditizined on a Conviction (for Dzer-ſtealing). Rex v. Monkbouſe, P. 16 G. 2. Stra 1184. — Aud 


cording to the Statute; for inſufficient Pledges are no Pledges in Law ; 2 Init. 340. 
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_ REPLEVIN ANDY AVOWRY. 
upon the Default of the Sheriff he was ſubject to the Actions of the Par, 
that yet the taking of Pledges by the Court did not make the Judgment 
erroneous. | yr „ 

N A Replevin by Plaint was ſued in the Sheriff's Court in London, aud 
ply i Pledges were found de returno habendo, fi, c. this Plaint was remored 
1 368. according to their Cuſtom into the Mayor's Court, and after into tbe 

. - Comb. 1, 2. King's Bench by Certioruri, and there Oyer of the Certiorari being de. 
3 Mod. 56. manded, the Party declared in B. R. Upon this a Return awarded, and 
8. C. upon an Elongat returned a Scire Facias went againſt the Pledges in the 
| Sheriff's Court of London. Upon a Demurrer the Queſtion was, whether 
this Caſe being removed by a Certiorari, the Pledges in the inferior Coun 
are diſcharged, or whether they remain liable to be charged by this di- 
 Facias ? The Court was inclined to be of Opinion, that the Pledges ar: 
not diſcharged, for the Miſchief that might enſue ; for then the Plaintif 
Might bring a Certiorari, and the Defendant would loſe his Pledges; and 
on the other Side, they doubted whether the Principal be in Cont but 
$ See po, at his Pleaſure, and that he is not demandable, and cannot be nonſuited; 
382. Div. 5. but afterwards at another Day it was adjudged, that the Pledges were not 
diſcharged. „ : | 
Cco. Car. In caſe the Plaintiff declared, that he diſtrained for 7/. 10s. Rent, 
446. reſerved on a Leaſe, and that the Defendant delivered the Cattle with- 
J.. Mn, out taking Pledges ; to which the Defendant pleaded, that the Plinif 
v. Grey, in the Replevin delivered to him 3/. 10s. for Pledges, which he 2. 
Mayor of cepted; and on Demurrer the Court held, that Pledges being to be 
| 4 ge found 10 anſwer the Party, if he had good Cauſe of Ayowry, and » 
Dig. 4. © be anſwerable for the Amercement to the King, if he be nonſuited; or | 
| if it be found againſt him, the taking of Money or a Pledge was not 
lawful ;; and that although he might take Money for Pledges, yet he 
ought not to accept leſs than the Plaintiff's Demands on, which Account 
| the Court likewiſe held the Plea vicious; but they agreed, that if the 
my Mayor had taken but one Pledge, (if he had been ſufficient) it had been 
+ On a Sire well enough, T 5 ; | 
| Facias 


"againſt a Sheriff for not taking Pledges, he muſt plead ad idem. Hayn v. Bigg. Fort. 331-j 
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Id. Rayni, But it hath been adjudged, that a Bond taken by the Sheriff, condi 
"= 686 tioned that if the Party applying for the Replevin ſhould appear at the 
WHO, next County Court, Sc. and proſecute his Action with Effect, and 


8 ſhould make Return of the Thing replevied, if Return ſhould be a. 


Page zy * judged, and ſave the Sheriff harmleſs, c. was good in Law, and 
Tage377 JUCE 5 f 

: agreeable to the Intent of the Statute of Marleb. (52 H. 3. c. 21.) which 
| requires Pledges or Sureties, of which Nature the Obligors are; 

this Method of taking Bond inſtead of Pledges was ſaid: to be of antient 

_ Uſage; and that in the old Books Plegii ſignified the ſame as Sureties; 

and that there being a proper Remedy on ſuch Bond, it differed from tb! 

above Caſe in Cro., Car. of taking a Depoſite or Sum of Money; but tht 

Court agreed, that at Common Law this Bond had been void, becauſe It 

| Had been to ſaye the Sheriff harmleſs in making Replevin by Flaint, ulich 

he could not have done before the Statute of Marleb. : 

' Carth. 248, If in Replevin in an inferior Court, the Condition of the Bond *, 

| _ 400, If he proſecute his Suit commenced with Efe in the Court of ard 

hs One do make Return, &. if a Return be adjudged by Law, and it happe% 

' Butcher, that the Plaintiff hath Judgment in the Court below, which is after · 

| wards: reverſed on a Writ of Error in B. R. in ſuch: Caſe, uoleſs tbe 

Party makes a Return, he forfeits his Bond; for, though he had Judg 

ment in the Court below, yet the Words, if he proſecute his Suit ce. 

wma, &c. extend to the Proſecution of the Writ of Error, _— 


. 
—— 
* 


— 


IEPEEVIN. . AVο¹⁹] = = 
part of the Suit commenced in the Court below; and, in this Caſe, the (a) Ftzg. 
Taking ſuch Bond was held to be (a) lawful, and ſaid to be the common 158. 


, Fot teſc. Rep 
Practice. 209, 210. 


1a Debt upon a Replevin Bond taken by the Sheriff, conditioned that if Comb. 228. 


C. B. appear at the next County Court, and proſecute with Effect for 3 v. 
Taking, Ec. and make Return, Cc. if Return be adjudged, and ſave 
hamlets the Sheriſt, Oe. then, &c. the Defendant after Oyer pleaded, | 

that at the next County Court, tent, tali die, he did appear, and proſe- 

cuted, Oc. until it was removed by Recordari, and did fave harmleſs the 

Sheriff, but doth not ſay, that no Return habend* was adjudged ; and upon 

Demurrer the Court inclined for the Plaintiff; for the Defendant ſhould 

| have ſaid, that no Return was adjudged at all; and tho' he proſecuted to 

| the Recordari, yet Return habend might be adjudged afterwards ; and the 

Condition goes to any Adjudication of Return. 9 Fla Debt 
Z | | | | 5 on a Reple. 
| vin-Bond, it is a bad Plea, that Defendant appeared at the County Court; he mult follow it, where 
ce removed, to the End of the Cauſe, Anon, Fort. 209. Niebel v. Newman, P. 3 Geo, 3. 
Fort. 361, In Debt on a Replevin-Bond, that he had performed all Conditions is a bad Plea; he 


ſhould plead he did indemnify. Lutwydge v. Jameſon, M. 4 Geo. 2. C. B. Fort. 210.——If Debt 
is brought on a Replevin-Bond for not proſecuting in County Court with Effect, and Plaintiff re- 


pii:s, he (preſent Defendant) removed it by Recordari into C. B. and was there nonſuited, the Re- 
plication is well, Vaughan v. Norris, T. 8 Geo. 2. Rep. Temp. Hardw. 137. 8 


An Action was brought upon a Bond in Replevin to proſecute his Suit Garth. 51% 


with Effect, and alſo to make Return, Oc. the Defendant pleaded, that > 

Z. G. did levy a Plaint in Replevin in the Court before the Steward of Bierly. 5 

IVe/iminfler, and that afterwards, and before the Suit was determined, vis. 

on ſuch a Day, Cc. E. G. died, per quod the Suit abated; the Plaintiff - 

replied, quod bene et verum ęſt, that E. G. levied ſuch a Plaint againſt the 

Vefendant, who immediately afterwards exhibited an Engli/h Bill in the 

Exchequer againſt the Plaintiff in that Suit, and by Injunction hindered 

the Proceedings below until ſuch a Day, Tc. on which the ſud E. G. 

died; ſo that he did not proſecute his Suit with Effect; and upon a 

Demurrer to this Replication tlie Defendant had Judgment; for, per 

Hal, Ch J. this was a Proſecution with Effect, becauſe there was neither 

« Nonſuit or Verdict againſt E. G. „ 's 
in an Action upon a Replevin-Bond Common Bail ſhall be filed. 8 99- » 
There are two Sorts of Plegdes, Plegii de proſeguendo, and Plegii de Ld. Rayw. 

reurno habendo; the Pledges of proſecuting were at Common Law, but 238, 


thoſe de returno habendo were appointed by Weſt. 2. (13 Ed: 1. flat. 1.) per Holt, Ch. 


cab. 2, by which Statute an Action lies againſt the Sheriff, if he omits 8 
bo take Pledges, or if he takes thoſe that are inſufficient; for, the Par Y Comb. 5925 
May have a Scire Facias againſt the Pledges, where the Suit is in any 

burt of Record; and though, in the County Court, Cc. a Scire Facias 

vill not lie againſt the Pledges, becauſe theſe are not Courts of Record, 

ind every Scire Facias ought to be grounded on a Record, yet there 

hy, may have a Precept in Nature of a Scire Facias againſt the 

ges. | EEE : 7 3 

An Addion on the Caſe was brought againſt a Sheriff for taking inſuſſi- Page 378 
lent P ledges upon a Replevin; to which he pleaded Not guilty, and a 26 vin Abt. 
'erdi&t being found againſt him, and Judgment given thereon in the 329. Pl. 4. 
yok of C. B. on a Writ of Error in B. R. it was objected, firſt, that ez wa 
z don on the Caſe was not the proper Remedy; 2dly, ſuppoſing p,;,; in 
« Aion lay, that there ought to have been a Scire Facias firſt ſued B. &. 

© 4gunſt the Pledges. As to the firſt the Court held, that the Party 


ing has by the Statute of Velim. 2. (13 Ed. 1./þ. 1.) an Intereſt 4 
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F. N. B. 69, 
70. 


Dee. pl. 
313. 314. 
2 Inſt. 139. 


*Page379 


Rol. Abr. 
485. 
Ganven v. 
Ludlew. 
Moor 403. 


the Pledges, yet it does not follow from thence, that an Action does not 


ed, 


„ Names, from the Plaintiff and two $uret'es, a Fond in double the V. 
' lue of the Goods diſtrained, ſuch Value to be afcertained by the Oat 
„ of one or more Witneſſes not intereſted, Which Cath-the Ferſon gran. 


the Diſtreſs ; and ſuch Sheriff or Officer taking ſuch Bond, ſhall, x 


s aſſign ſuch Bond to the Avowant, Ec. by indorſing the ſame, and ate: 
© ing it under his Hand and Seal in the Preſence of two Witneſſes, which 


e before any Action be brought thereon ; and if the Bond be forfcited 
© the Avowant, c. may bring an Action thereupon in his own Name, 


1 


not any expreſs Day in Court, and where there is not any Conti 0 


. 0 F a o . 1 pan ö 
8. C. adjudged, that the Plaintiff may have a Writ de proprictate probanda without Continue 
the Replevin, though it be two or three Years after, becauſe by the Claim of Property the 
Suit is determined, „ | 


* | : # 
Ul 


8 RE PLEVIN and AVOWRY, 
the Pledges, and if the Sheriff omits to take ſuch, or, which is the ame 
Thing, takes inſufficient ones, he is aggrieved, and conſequently intitled 
to his Action. 2dly, That though a Scire Facias may be brought agaiaf 


lie againſt the Sheriff; and ſuch Scire Facias, Which is only to certify the 
Safficiency of the Pledges, is the leſs neceſſary in the preſent Caſe, fuch 
Inſufficiency being ſet forth in the Declaration, and found by the Ver. 
dict. 5 5 8 c 4 Wl 

And for the greater Security of Perſons diſtraining for Rent, it is enad. 


4 That Sheriffs, and other Officers having Authority to grant Reple 
ce vins, ſhall in every Replevin of a Diſtreſs for Rent take in their own 


&« ing ſuch Replevin is to adminiſter) and conditioned for proſecuting the 
« Suit with Effect and without Delay, and for returning the Goods, in 
& caſe a Return ſhall be awarded, before any Deliverance be made d 


« the Requeſt and Coſts of the Avowant or Pe ſon making Conuzance, 
& may be done without any Stamp, provided the Aſſignment be ſtamped 


* and the Court may by Rule give ſuch Relief to the Parties upon fuch 
% Bond, as may, be agreeable to Juſtice ; and ſuch Rule ſhall have te 
Effect of a Defeazance.” _ 8 - 5 


— 


* \ 
a % \ 
1 ae” 232 < 2 "Y 2 1 2 2 2 F " * . 


(E) Df the UUrits or Proceſſes in Replevin: 4 


herein, 


1. Of the original Writ of Replevin. 
HE original Writ of Replevin iſſues out of Chancery, and neither bre 

1 it nor the Alias Replevin are returnable, but are only in Nau tur 

of a Juſlicies to impower the Sheriff to hold Plea in his County Cow 
where a Day is given the Parties; but the Plurtes Replevin is alan vpe 
with this Clauſe vel cauſam nobis ſignifices, and it is a returnable 1 


Salk. 410.— .., : to | 
That it is ceſs. ; . by} 
uſual to take c „ ö 

out the Writ and Alias and Pluries at the ſame Time. Dalt. Sh. 273. | 01 


If a Pluries Replevin be returned in Michaehnas Term, that the Deſeos 
ant claimed Property, and after Nothing is done, nor any Appearane? 1 
Continuance till Eaſter Term after, at which Term they 2 appeared 
pleaded, and judgment was thereupon given; though no Conn 
between Michaelmas and Zafter, yet this is not any Diſcontinuanc | 
cauſe there is not-any Continuance till Appearance, for the Parties! 


there cannot be any Diſcontinuance. 5 


. 


Rod 


3 i - 
/ - 7 F 
* 
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The Flurits Replevin ſuperſedes the Proceedings of the Sheriff, and Ld. Raym. 
che Proceedings are upon that, and not upon the Plaint, as they are when 617. 
that is removed by Recordari; and though there is no Summons in the 

Writ, yet it gives a good Day to the Defendant to appear, and if he does. 

not appear, then a Pone iſſues, and then a Capias | 


Capias and Proceſs of Outlawry lies in Replevin; for, when on the 6 Mod. 84. 
Pluries Replegiari fac? the Sheriff returns Averia elongata, then a Capias 


| in Withernam iſſues, and on that's being returned Nulla bona, a Capias 
| iſſues, and ſo to Outlawry.—Capias and Proceſs of Outlawry in Replevin 


were given by 25 E. 3. c. 17. 


2. Of the Withernam. 5 a +7 dBlack. 
| h Com. 3 V. 148, C. 


2. If on the Pluries Replevin the Sheriff return, that the Cattle are r. N. B 
eloigned to Places unknown {a), Sc. ſo that he cannot deliver them to ( 2) On ds 
the Plaintiff, then ſhall iſſue a (5) Withernam directed to the Sheriff, com- R 


Returns 


| manding him to take the Cattle or Goods of the Defendant, and detain made by the 
them till the Cattle or Goods diftrained are reſtored to the Plaintiff ; and, Sheriff a 


if upon the firſt Withernam a Nihil be returned, then an Alias and Fluries pray 
Replevin ſhall iſſue, and ſo to a Capias and Eæigent. | Dalt. Sh. 


25 | --; 270, 
( The Derivation of the Word, and that it is a Repriſal of other Goods in Lieu of them that 


vere formerly taken, and cloigned or uith-hiolden. 2 Inſt. 141. | 


The Writ of Withernam ought to rehearſe the Cauſe which the Sheriff F. N. B. 69, 
returns, for which he cannot replevy the Cattle or Goods; fo that it does 73 · 
not-lie upon a bare Suggeſtion, that the Beaſts are eloigned, &c. 
If upon the Withernam the Cattle are reſtored to the Party who eloign- 2Leon. 174, 
ed them, yet he ſhall pay a Fine for his Contempt. | : e 
Cattle taken in Withernam may be worked, or if Cows, may be milk- 


| | 3 
ed; for the Party hath them in lieu of his o-. 8 


Dyer 280. 
| | ” j N 5 5 in Margin. 
And as the Party is to have the Uſe of the Cattle, he is not to have Oven 46. 
any Allowance or Payment made to him for the Expences he has been at Cro. Eliz. 
in Maintaining them. E Es Ol TR FOR, 
| | 3Leon. 235. 

Scire Facias againſt an Executor, reciting that where Replevin was paſch. 27 
brought againſt his Teſtator for a Cow, and Judgment againſt him de re- Car. 2. in 
turno habendo, which was not executed, that he ſhould ſhew Cauſe wliy F. K. Suck- 
he ſhould not have Execution. The Executor pleads Plene adminiſtravit, in "+ Greens 
upon which the Plaintiff demurred; and Wyld Juſtice ſaid, that upon the | 
Judgment the Cow is in the Cuſtody of the Law, and therefore he ought 
to have Execution; but the Doubt is, becauſe the Replevin is determined 
by the Death of the Party ; yet by him and Rainsford only,” being in 
Court, the Plaintiff ſhall have Execution, for the Defendant cannot be 
prejudiced ; for, if the Sheriff return Averia elongata, he ſhall not have 
a Withernam but of the Goods of the Teſtator ; or if there are no 


| Goods of the Teſtator, the Sheriff can take nothing, but ſhall return 


Nulla bona, and then the Plaintiff hath his ordinary Way to charge the 
3 if he hath made a Devaſſavit; and it was adjudged for the 
lantiff, | 5 | HE ED 
V. ſues a Replevin, H. removes it by Recordari into the King's Bench, *Page380 
the Plaintiff does not declare, and upon that a Return awarded to H. 
upon which the Sheriff returns Averia elongata, and then a Withernam * 
*43 awarded and executed; and now the Plaintiff comes and prays he ind, and 
| | | ſaid, that | 
the Courſe of B. R. is contraty to that of C. B. 
, may ; "2: K 


 REPALEVEN-awpjAVOWRY; 

may be admitted to declare, and prays a Deliverance of the Withernam ? 
and it was teſtified by the Clerks, that upon the Plaintiff 's ſubmiſſion _ 
Fine for not declaring, and that's being impoſed upon him by the Judzes 
he ſhall have Deliverance of the Withernam; and a Fine of 37. 44. bx 
ing accordingly impoſed on the Plaintiff, he then declared, and had De. 

„„ ie. | | | i CE oi ͤrm 88 
Ld. Raym. If upon an Elongata returned the Sheriff's Cattle are taken in Wither. 
614. nam, yet upon the Defendant's Appearance, and pleading Non cepit, or 
:  elaiming Property, the Defendant ſhall have his Cattle again; and if they 
(a) That are eloigned, a Withernam againſt the Ca) Plaintiff; for, if the Property 
both the or Taking be in Queſtion, there is no Reaſon that the Plaintiff ſhould 


Plainiffand have the Defendant's Cattle. 
may have a , 


Witherynam, Bro. Tit. Virbernam, fl. 17. 


Id. Raym. The Withernam is but Meſne Proceſs, A be an Execution, 


614. © vi becauſe it is granted before Judgment. 
Comb. 201. 85 
2 Salk. 582. | 


- 
1 


o 


3. Of the Writ of Second Deliverance, 


2 Inſt, 340. At the Common Law, if the Plaintiff in the Replevin had been non- 
| ſuited either before or after Verdict, the Defendant who diſtrained ſhould 
have had Return, but not irrepleviſeable; ſo as the Plaintiff after Non- 
ſuit might have had as many Replevins as he would, which was vexatious 
and miſchievous ; for Remedy whereof the Statute of Wee. 2. (13 Ed. i. 
. 1.) cap. 2. reſtrains the Plaintiff from any more Replevins after Non- 

ſuit, but gives a Writ of Second Deliverance, | ES 
2 Inſt, 341. And if in ſuch Writ of Second Deliverance the Plaintiff be nonſuited, 
or if the Plea be diſcontinued, or the Writ abates, or if he prevails not 

| in his Suit, return irrepleviſable ſhall be granted. | | 
2 Ro!. Abr. Tf Defendant in Replevin has Return awarded upon Nonſuit of the 
18. Plaintiff, upon which he ſues a Writ de geturno habendo, upon which 
 __, Wrrit the Sheriff returns Aueria elongata. per querentem, and vpon this 2 
Withernam is awarded, and upon the Withernam the Defendant has 1 
Cattella to him delivered of the Goods of the Plaintiff, and thereupon 
the Plaintiff ſues a ſecond Deliverance ; he fhall ſue it for the firſt Diſtreſs 
taken, and not for the Witkernam; and this appears by the Nature and 
Form of the Writ of Second Deliverance, Ss | 
Dyer 41. Tf a returno habendo be awarded to the Sheriff after a Writ of Second 
Palt. Sh. Deliverance prayed by the Plaintiff, this is a Super/edeas to the return 
275. _ habends, and cloſes the Sheriff's Hand from making any Return thereto; 
and if the Sheriff will not execute the Writ of Second Deliverance, the 
Party has his Remedy againſt him. | „ 

Plow. 2c6. This Statute of IVe/tm. 2. 13 Ed. 1. ſtat. 1. gives the Writ of Second 
5 Deliverance out of the ſame Court, where the firſt Replevit was granted, 
% That the and a Man cannot have it elſewhere ; for if he may, then he ſhall (5) var 


5 5 og from the Place limited as to this by the Statute, 


verancecan- þ | 5 n 
not vary frem the firſt in Year, Day, Place, or Number of Beaſts. Bre, Tit. Second Deliverance (3) 


But if the fiſt Writ was of a Heifer, the ſecond may be of a Cow, as by Preſumption it may n 
that Diſlance of Time grow to ſuch. 26 H. 8. pl. 7. 


„ Pagez8 1 In Replevin the Defendant avowed, and the Plaintiff being non 
Kk. £5. pl. ſuited brought a Writ of Second Deliverance, whereupon it was mov 
6. and like 10 ſtay the Writ of Inquiry of Damages; & per Curiam, this is a Super- 
Point ad- | 15 | # rv of Dans 
ſedeas to the Returno habendo, but not to the Writ of Inquiry o 


| Pata. 403. ges; for theſe Damages are not for the Thing avowed for, but are 15 
Latch. 72. ä 8 | | : 


2 
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the Statute of 21 H. 8. cap. 19. as a Compenſation for the Expence .':..' -* 
and Trouble the Avowant has been at. . e 
Error of a Judgment in C. B. in a ſecond Deliverance ; upon Demur- Oro. Jas. 
ter in Pleading the Error aſſigned was, becauſe there was not any Writ 424. 

of ſecond Deliverance certified, and In nullo eff erratum being pleaded, 3 v. 
it was moved not to be material, becauſe it is awarded on the Roll, and 
the Parties had appeared and pleaded to it ; but it was adjudged ill, and 
reverſed for that Cauſe ; for there ought to be a Writ, and if it vary 
from the Declaration in the Replevin, it ſhall be abated. ' x5 2-5 
No Second Deliverance lies after a Judgment upon a Demurrer, or, L 1 Reg. 
after a Verdict, or Confeſſion of the Avowry ; but in all theſe Caſes the 45). 
Judgment muſt be entered with a Return irrepleviſeable ; but upon a 
Nonſuit, either before or after Evidence, a Writ of Second Deliverance © 

will lie, becauſe there is no Determination of the Matter, and there a 

Writ of Second Deliverance lies to bring the Matter in Queſtion ; but 

in the Caſe of a Demurrer and Verdict the Matte: is determined by Law; 

and in the Caſe of a Confeſſion it is determined by the Confeſſion of the 


= 4 1 
e * 
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IEP. | 


arty. t | | | 

1 the Plaintiff's Writ abates, he may have a new Writ, and js not put Com. 122. 

to his Writ of Second Deliverance. _ W Wp 85. | 
Note, by the 17 Car. 2. cap. 7. that in an Avowry for Rent the ,Writ Lu. Raym. 

of Second Deliverance it taken away. . 
If the Plaintiff in Replevin be non-ſuited for Want of delivering a De- Vent. 64. 

claratipn, if it happened through any Cauſe that would have, intitled him © 

toa Writ of Second Deliverance, as Sickneſs. of the Perfgn :employed, 

Tc. the Court will order, the Defendant to accept of a. Neclaration on 

Payment of Coſts ; otherwiſe the Plaintiff Would be remedileſs, the Writ 

ol Second Deliverance being taken away by the 17 Car. 2. cap. 7. 


; 


4. Of the Writ de Proprietate probanda, and the Claim of Property. 


[f the Defendant in Replevin claims Property, the Sheriff cannot pro- Co. Lit. 145. 
cecd; for Property muſt he tried by Writ ; and in this Caſe the Plaintiff b. 98 
may have the Writ de Proprietate probanda to the Sheriff; and if it be F. N. B. 77. 
tound for the Plaintiff, then the Sheriff is to make Deliverance ; if for 8 oh : 
the Defendant, then he is to proceed no further ; but as this is but an __ | 
| Inqueſt of Office, if it be found againſt the Plaintiff, he may have a 
Replevin to the Sheriff; and if he return the Claim of Property, yet 
10 proceed in the C. B. where the Property ſhall be put in Iſſue and 
inally tried. | | | 

None but he who is Party to the Replevin ſhall have the Writ de Propri- 14 H. 4. 2c; 
*!ate probanda ; ſo that if upon a Replevin the Beaſts of a Stranger are 2 Rol. Abr. 
celivered to the Plaintiff, ſuch Stranger, being no Party to the Replevin, 431. 

(ball not have this Writ. | | : 

The Sheriff is to return the Claim of Property on the Pluries, before ,, g-. 
1 Time the Writ de Proprietale probanda does not iſſue, for it recites Com. 395. 

e Huriet. | 

The Writ de Proprietate probanda is an Inqueſt of Office, and the Dalt. Sh. 
3 is to give Notice to the Parties of the Time and Place of executing 274. 

If che Defendant claims Property in Replevin, the Plaintiff may have # 282 
* Writ de Proprietate probanda an Gr e of the Reine, e 3 f 
ay it be two or three Years after, becauſe by the Claim of Property 


If 


uſt Suit is determined. 


U 
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5 |  REPLEVIN axv AVOWRY. 
7 H. 4. 44. If the Party who hath the Cattle claims Property, the Sheriff cannot 
Com, Rep. determine it without a Writ de. Propriztate probanda ; and then, if the 
594  _ Property be found for the Party claiming it, it is but an Inqueſt of Office, 
. and the Party who made the Flaint may after ſue a Writ of Replevin, 9 
| which Property may again be pleaded. Es 
SORE, © If the Plaintiff has Property, and omits to claim it before the Shaif 
ria he may notwithſtanding plead Property in himſelf or in a Stranger, either 
Winch. 26. in Abatement or in Bar, though it was formerly held, that Property in 
Wo, i Stranger could only be pleaded in Abatement. V' 
alk, F. I. | 1 7 7 wp 
12. 94. 8 3. 2 Ld. Raym. 984. 6 Mod. 81. . t N / 


4 3 


Comb. 477, In Replevin the Defendant in his Avowry pleads, that the Beaſts take 
. Barret v. belong to a third Perſon, and not to the Plaintiff, and therefore prays 
ri . Return; to which the Plaintiff demurs ; for on the Avowant's own ſhey. 

ing he ought not to have Return, having admitted the Property of the 
Beaſts to be in another; but Judgment was given for the Defendant, for 
the prior Poſſeſſion was in him, and he hath a Right againſt all others but 
the right Owner, and the Plaintiff by his Demurrer hath admitted, that 
he hath no Property in them. Mes | „„ 
6 Mod. 68. In Treſpaſs for entering the Plaintiff's Houſe, and taking away his 
. Goods, the Defendant juſtifies by Virtue of a Replevin out of the Sheriff; 

x operas; Court in London, and a Precept thereupon to J. S. an Officer, and that 
5 paſs Mod. he the Defendant came in Aid of him; Plaintiff replies, that before the 
242. . Taking away the Goods he claimed Property in them, and gave Notice 
thereof to the defendant ; and the Queſtion upon a ſpecial Verdict va, 

whether the Taking away, after the Claim of Property, and Notice there. 

of, did not make him a Treſpaſſer ab initio? And it was held per. i. 
Cur. that he was a Treſpaſfer ab initio; for tho' the Claim ought to be 
to the Sheriff or Officer, and that a Claimer to a Perſon that comes to 
his Aſſiſtance be not enough to the making the execution legal, if tit 
Officer does not deſiſt ; yet if it be notified to him that comes in Aid, that 
Claim of Property is made, he at his Peril ought to deſiſt, 
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5. Of the Writ de returno habendo. 


35 H.6, 4c The Returno habendo is a Judicial Writ, that lies for him who ba Ca 
Dyer 280. avowed the Diſtreſs and proved the ſame to be lawfully taken; or where, 
Co. Lit. 145. upon the Removal of the Plaint into the Courts above, the Plaintf bug 
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whoſe Cattle were replevied, makes Default, or does not declare or p'v Cat 
-ſecute his Action, and thereby becomes non ſuited, Qc. and by this Wnt: 
the Sheriff is commanded to make a Return of the Cattle to the Defend Bai 
ant in the Replevin. . : 35 | ; deli 
Co. Ent, g. A Bailiff who makes Conuzance may have* Judgment of a Return, 151 Tr 
| _ conſequently a Writ de returno habendo grounded on ſuch Judgment. | 
2 Rol. Abr. The Writ de returno habendo is hot a returnable Proceſs. Dei 


433. | Of 08D 

T. N. B. 172. If the Defendant hath a Return awarded to him, and he ſueth a Wnt 

de returno habendo, and the Sheriff return on the Nuriet, quod Avers 

elongata ſunt, Tc. he ſhall have a Scire Facias againſt the bs ledges 5 

according to the Statute of Weſtm, 2. (13 Ed. 1. fl. 1) an if they 1 

8715 then he ſhall have a Withernam againſt the Plaintiff's ons 
attle. e | 8 | 
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26.  REPLEVIN Au AVOWRY. 
5 6 Of Returns irrepleviſeable. | . *Page383 
Return irrepleviſeable is a Judicial Writ directed to the Sheriff for r. Abr. 
ſaal Reſtitution or Return of Cattle unjuſtly taken by another, and ſo found 
Verdict, or after a Nonſuit in a Second Deliverance. | 
If the Plea be to the Writ, or any other Plea be tried by Verdict, or 21oft. 340. 
judged upon Demurrer, Return, irrepleviſeable ſhall be awarded, and no Pyer 280. 
new Replevin N be granted, nor any Second Deliverance by the Act of 
Weſm. 2. (13 Ed. 1. ft. 1.) but only upon a Nonluit. | . 
If upon e bee. in Replevin the Plaintiff does not appear on the 3 Leon. 49. 
Trial, being called for that Purpoſe, yet Return irrepleyiſable ſhall not be 
awarded, as in Caſe of a Verdict's being 125 but the Party may have a. 
Writ of Second Deliverance, as well as if it had been a Nonſwt before 
Declaration or Appearance. * N he > 
If a Man has Return irrepleviſeable, and a Beaſt die in the Pound, he Hob. 61, 
may diſtrain anew 3 ſo if the Beaſt die before Judgment. 5 
f Return irrepleviſeable be awarded, the Owner of the Cattle may offer Ld. Raym. 
the Arrearages; and if the Defendant refuſes to deliver the Diſtreſs, the 720. 
plaintiff may have Detinue, becauſe the Diſtreſs is only in Nature of a 
Pledge. I | 


7. In what Manner the Sheriff is to execute and return ſuch Pro- 
ä ceſſes. : 


By the Statute of Veſim. 1. (3 Ed. 1.) cap. 17. if the Party who diſtrains, 2 Inſt. 193. 
conveys the Diſtreſs into any Houſe, Park, Caſtle, or other Place of 5 Co. 93. 
Strength, and refuſes to ſuffer them to be replevied, the Sheriff may take Dalt- 
the Poſſe Com. and on Requeſt and Refuſal may break open ſuch Houſe, 73 
Caſtle, &c. and make Deliverance ; and this was a neceſſary Law ſo ſoon 
ater the irregular Time of H. 3. 6 | | 

If the Sheriff returns, that the Beaſts are incloſed in a Park among Sa- F. N. B. 157. 
rages, or in a Caſtle, c. he ſhall be amerced, and another Writ of Re- Hale Notes 
| plevin ſhall be awarded; for he ought to have taken the Poſe Com. for 
this was a Denial. | 5 e \ 

If the Sheriff return, guad Mandavi Ballivo Libertatis, c. qui nullum F. N. B. 157. 
dedit mihi reſponſum, or that the Bailiff will not make Deliverance of the 
Cattle, theſe are not good Returns; for, by the ſaid Statute Weftm. 1, 

(3 Ed. i.) the Sheriff, upon ſuch Return made to him by the Bailiff, 
ought preſently to enter into the Franchiſe, and make Deliverance of the 
Cattle taken. „„ . 

If Man ſve a Replevin in the County Court without Writ, and the p. N. B. 158. 

Bailiff return to the Sheriff, that he cannot have View of the Cattle to | 
deliver them, the Sheriff by Inqueſt of Office ought to inquire into the 
Truth thereof ; and if it be found by a Jury, that the Cattle are eloigned, 
Tc, the Sheriff in the County Court may award a Withernam to take the 
Defendant's Cattle; and if the Sheriff will not award a Withernam, then 
the plaintiff ſhall have a Writ out of Chancery directed unto the She- 
tif rehearſing the whole Matter, commanding him to award a Wi- 
thernam, Cc. and he may have an Aliat, and after a Pluries, and an 
eee againſt the Sheriff, if he will not execute the King's Com- 

If the Sheriff return, quod Averia elongata ad loca incognita, this is a Bro. Retur- 

Return, and the Party muſt purſue his Writ of Withernam ; but, if der. pl. 10 


de Sheriff return Averia clongata ad loca incoguita infra Comitatum 
Vor. IV. | E e | 15 mcum, 


— — —-—-— 


% . 
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Page 384 * meum, he ſhall be amerced, for the Law intends that he may have No 
*** "tice in his County. J | 
Bro. Retur., If in Replevin the Sheriff return, quod Averia mortua ſunt, this is a good 
deBr-pl.125. Return, e aaron V 
bah. Sh. 556 It is 4 good Return, quod nullut venit er parte queremtis ad demonſtrandz 
() Allen 33. Aueria; ſa) but it ſeems the Sheriff is not obliged to require this. 
2 Rol. Abr. If the Sheriff be ſhe wn a Stranger's Goods, and he takes them, an Ac- 
552. tion of Treſpaſs hes agaiuſt him, for other wiſe he could have no Remedy; 
Com. Rep. for being a Stranger he cannot have the Writ, de Proprietate probanda, and 


596. were he not intitled to this Remedy, it would be in the Power of the She - 

(5) Keibw. riff to ſtrip a Man's Houſe of all his Goods; but (D,. Keilau. ſeems to 

119. hold, that the Action lies more properly againſt the Perſon who ſhews the 
„„ 7 7151 „„ " Þ Thr as I 


20 H. 6. 28. If the Sheriff comes to make Replevin of Beaſts impounded in another 
2 Rol. Abr. Man's Soil; if the Place be incloſed, and has a Gate open to the Inclo- 
552+ © ſure, he cannot break the Incloſure, and enter thereby, where he may en- 

ter by the open Gate; but if the Owner hinders him, ſo that he cannot 
go by the open Gate for fear of Death, he may break the Incloſure and 


| enter there. | | i tray on, 
Ld. Raym, The Sheriff is to return, that the Cattle are eloigned, or that no Perſon 
613. came to ſhew, c. or a Delivery; but he cannot return, that the Defen- 


Lutw. 581. dant non cepit the Cattle, becauſe it is ſuppoſed in the Writ, and is the 
Ground of it, which the Sheriff cannot fallify. | | 


— 


— — — 


(5) Ot what Property, and for what Things a 
VNeplevin lies. 


Co. Lit. 145. 1 is a general Rule, that the Plaintiff ought to have the Property of the 
5s Goods in him at the Time of Taking; yet if the Goods of a Villain 
: be diftrained, the Lord of the Villain ſhall have a Replevin, becauſe the 
Bringing the Replevin amounts to a Claim in Law, and veſts the Pro- 
perty in the Plaintiff; but in this Caſe, if the Goods of a Villain be talen 
by a Treſpaſſer who claims Property in them, the Lord can have no Re- 
| plevin, becauſe the Villain had but a Right. n oc 1 
Co. Lit. 143. Alſo in a ſpecial Cafe one may have a Replevin of Goods, tho they 
D'S were not diſtrained; as if the Meſne put in his Cattle in Lieu of the Ca- 
tle of the Tenant Peravail, whom he is bound to acquit, he ſhall have a Re- 
plevin of them. ä | | 
If the Lord diſtrains his Tenant's Cattle wrongfully, and afterwards 
the Cattle return back to the Tenant, yet the Tenant ſhall have a Replemn 
againſt the Lord for thoſe Cattle, and ſhall recover Damages for the wrong: 
filly diſtraining of them, becauſe he cannot have an Action of Treſpab 
£9, If this againſt his Lord 5 for that Diſtreſs, but againſt a Bailiff or Servant be 
docs not may. 258, £ i 0 8 „„ 
wen a , 135-359 
lein, and not a free Tenant, 


F.N. B. 69 


4 


Co.Lit.145 Not only a general Property which every Owner hath, but alſo 2 ſpe- 
cial Property, ſuch'as a Perſon has, who hath Goods pledged to him, ol 
(% Winch. who hath the Cattle of another to manure his Lands, Oc. is ſufficient to 
„„ maintain a Replevin (c), and ſuch like Caſes either Party may bring a le: 


| pin. 1 | ARe- 


5 
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A Replevin does not lie of Things which are Here Nature, as Conies, 
Hares, Monkies, Dogs, c. but if Thing's wild by Nature are“ made *Pageg85 
tame, or are reclaimed, ſo long as they continue in that Condition, they 2 Rol. Abr. 
belong to the Perſon Who has the Poſſeſſion of them, and he may bring a 439 
Replevin ; and the general Rule herein ſeems to be, that a Replevin lies 1 124. 
for any Thing that may by Law be diftrained.. *: 5 4 2 


A Replevin lies of a Leveret; for it has Animum revertendi; ſo and for Bro. Repl. 
the fame Reaſon it lies of a Ferret; but it is ſaid not to lie for a Maſtif ie ; 
Dog, though an Action of Treſpaſs will. Bb; in | ; 3 Abr. 

Replevin lies of a S warm of Bees. JVD 

Replevin does not lie of Trees, or Timber growing; nor of Things an- „ „ 
nexed to the Freehold, becauſe ſuch Things cannot be diſtrained; but a F. N. B. 68. 
Replevin lies of certain Iron belonging to the Party's Mill. 555 a, 

So Replevin does not lie of Deeds or Charters concerning Lands; for Bro.Rep1.34 
they are of no Value, but as they relate thereto, _ SR 

Replevia lies not of Money, nor of Leather made into Shoes. ow: 96 

a g rownl. 


If a Mare in Foal, a Cow in Calf, Qc. are diſtrained, and they hap- 3 Ney! gi. 
pen to bring forth their Young whilſt they are in the Cuſtody of the Diſ- F. N. B. 69. 
trainer, a Replevin lies of the Foal, Calf, &c. ES Sidi. 82. 

Replevin lies for a Ship; ſo of the Sails of a Ship. March 110. 


Ray m. 232. 


lt was ruled by Pollexfen Ch. J. upon Evidence at Guildhall in Replevin Snow. 
for Goods taken by Order of the Eaft-/ndia Company from Interlopers in 
the /ndies, that no Replevin lies for Goods taken beyond the Seas, though 
brought hither by the Defendant afterwards. | II thoſe 


91. 


Caſes where 


Replevin will not lie the Party may bring an Action of Detinue to recover the Deeds, Goods, Cc. 
in Specte, SF | | 


3 8 1 SEL 3 


2 1 — * a. 


— 
— 


(C) Replevin, for and againft whom it lies. 


HEE the general Rule is, that he who brings a Replevin, muſt plow. 281. 
have a general or ſpecial Property in him at the Time, and that Co. Lit. 145. 
therefore a Lord for a Heriot, a Parſon for a Mortuary, ſhall not have it 
before Seiſure ; for the Seiſure veſts the Property in ſuch Caſes. „ 
An Executor ſhall have a Replevin of the Taking of Beaſts in the Life» Bro Repl. 59 
ume of his Teſtator; for this affirms the Property to remain. . 
If the Cattle of a Feme Sole be taken, and afterwards ſhe marries, the p. N. B. 69. 
uband alone may have a Replevin; but it hath been held, that in ſuch Vent. 261. 
Caſe the Wife cannot join, for that this Action admits and affirms Pro- Ig 107. 
perty in the Feme at the Time of the. Marriage, which by Conſequence 72. 
muſt have veſted in the Huſband. | 
But of the T aking of Goods which a Feme has as Executrix, the Bro. HG of 
Huſband and ſhe may join in Replevin. | | 3 


— 


concluded their Declaration ad Damnum ipſorum, Defendant avowed for in B. K. 

Rent in Artear on 1 Demiſe for Years ; Plaintiff in*Bar of the Avowry Bourne & 

pleaded Non demiſit, and Iſſue being joined on the Demiſe, a Verdict was % 

found for the Flaintiffs, and 1s. Damages; and in Arreſt of Judgment 2 Stra. 101 5. 

0 Objettions were made, firſt, that Huſband and Wife cannot join in 8. C. but not 
in; 2dly, that tho? they might join in an Action, yet it 285 8. P. 


| 
| 
| 
| 
| 


And in a late Cale where Huſband and Wife brought a Replevin, and paſch. 80.2. 


Us' v. Mat- | 
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REPLEVIN aw AVOWRY. _ 
be laid to the Wife's Damage, ſhe having no Property in Perſonal Ch. 
tels during the Coverture; and in Support of theſe Exceptions were cited 
F. N. B. 69. 1 Sid. 172. becauſe Replevin admits and affirms Pro- 
perty in the Wife at the Time of the Marriage, which muſt neceſſarily 
7 veſt in the Huſband; and the Court can make no Intendment, that they 
Ms were Jointenants before Coverture, or that the Feme had the Goods 25 
| Page 386 Executrix : but her Cur. As to the firſt“ Exception, tho” it be gene. 
wo rally true, that Hufband and Wife cannot have a joint Property in 
Perſonal Chattels after Marriage; yet, as a man and a Woman may har 
a joint Property before Marriage, or the Wife might have theſe Goods 
as Executrix, and the taking in both Caſes might be before Marriage, 
we do not ſee why they may not declare jointly in an Action for ſuch 
Taking; and, if the Law will admit of ſuch a joint Action, the Fad is 
admitted by the Pleading ; for, the Defendant has not made it a Point 
of Conteſt with the Plaintiff, whoſe the Property was at the Time of 
Taking ; and therefore if there can be a Cafe where Huſband and 
Wife may join in an Action for a Perſonal Chattel, we think, that after 
a Verdict this ought to be intended that Caſe. As to F. N. B. 69. the 
Book ſays, the Huſband may have a Replevin ſingly ; but this does not the 
prove he may not join his Wife with him. And as to 1 Sid. 172, we 
think the Diſtinction there made not Law, and that it is not neceſſary the 
Huſband ſhould ſue alone in ſuch Caſes as affirm a Property; but this is Go 
expreſsly contrary to the Year Books, and to the Opinion in 1 Vat. 261, 
Where it is beld he may join in Detinue, which affirms Property as vel De 
as Replevin ; for the ſpecific Goods there are to be recovered. And a 
to the ſecond Exception, this muſt follow the Fate of the firſt ; for if the 
"Tort preceded the Marriage, the Action would ſurvive ;z and Cro, Els, con! 
2 2 is expreſs, that where Damages may ſurvive, they may be aſſeſſed u 

bo 0 | | | 


. 


— 


. ore tens 
4 
* 


„ 


—— 


i 


2 Rol. Abr. If A, takes Beaſts by the Command of B. the Replevin may be brough the | 


Ir. againſt both, or it may be brought againſt the Commander only, as Tic 
5 paſs may be. 75 . | T 
© Co.Lit,x4s, If the Beaſts of ſeveral Men be diſtrained, they cannot join in a le. Place 
Co. 19.2. plevin; ſo it is a good Plea to ſay, that the Property is in the Plaintif end; 
38. b. _ .. and a Stranger, and where there be two Plaintiffs, that the Property ij u 
| | | ener 


One. „ * 


s 2 — 


r th the _ * 


H) Ok the Declaration in Geplevin, Pat a 


1 7 T hath been holden by ſome Opinions, that the Count or Pech 
9 T tion in Replevin muſt be certain and particular in ſening forth ot wd P] 
Numbers, Kinds and Qualities of the Cattle or Things diftrained; as with-h 


that otherwiſe the Sheriff cannot tell how to make Deliverance of the derer. 
2 : ſame. | iy 8 | 1 
Allen 33. As in Replevin the Plaintiff declared, that the Defendant took 2 n A. ; 
Stil-71.5.C. nn Owves Matrice & Verveces of the Plaintiff's ; after Verdict for 


Nee „ Plaintiff Exception was taken to the Declaration, becauſe it did not # Th 

6 Elan. | : : 2 hers ; : e 

© pear in the Declaration how many Ewes and how many Wethers ; if the 
| the Sheriff is bound to make Deliverance of either Sort according to ll 

Writ ; and though he may be informed by the Party; ſo that it 153 pou In} 

Return to ſay, that none came on the Behalf of the Party to * wit, an 

— _ Beaſts, yet he is not bound to require it, but ought to have ſuffci the D. 


Certainty within the Record and therefore Judgment was gee. ep Mazes f 


Fd 
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Defendant; but it was agreed, that Over without Addition had been 
good enough. 


But, notwithſtanding this Caſe, it ſeems to be now ſettled, that a De- 5 Co. Fl 5 

claration in Replevin being certain to a general Iatent is ſufficient, eſpe- Show. 170. 

cially if it · be after a Verdict. SL 83 
* As where a Replevin was brought guare Defend”. cepit bona A atalla, Page 387 

(viz.) quandam parcell lintet & quandam parcel Fapiri, Defendart avowed Frin 1 Geo. 

for kent; and after Verdict for the Plaintiff Exception was taken in 7” 75 D 

Arreſt of Judgment, that the Declaration was uncertain in not ſpecify- W. ak 

ing the Quantities contained in the Parcels, and Parker Ch. J. who de- | 

livered the Opinion of the Court, faid, that the Declaration would un- 

doubtedly have been ill on Demurrer ; but that the Defendant having 

avowed the Taking the Goods in the Declaration, the Avowry had e. : 

the Detect, as thereby both Parties were agreed what the Goods were; 

and the Defendant himſelf having prayed a Return of them, there was no 

Controverſy between him and the Plaintiff about them; and to oblige 

the Plaintiff to a greater Certainty, would have been of no Service to the 


Defendant ; for if he had demanded 500 Reams of Paper, and proved 


the only one, he muſt recover; and as to the Difficulty of Delivering the 
| is Goods upon a Returno habendo, he (aid there was no Weight in that Ob- 
61, jection; for the Sheriff, when he came to make a Return, might have the 
vel Defendant's Aſſiſtance to ſhew him which were the Goods; and he was 


not obliged to execute the Writ without Somebody attended to point out 
the i hings he was to deliver; and in this Caſe that of Allen 33. was fully 


conſidered, and over-ruled, | 
d t0 So in the Caſe beforementioned of Bourne verſus Mattaire, where a Re- 2Stra.rors, 
plerin was brought for 14 Skimmers and Ladles ; and the Objection that i 9 
oh the Plaintiff had not diſtinguiſhed in his Count how many Skimmers and Bernet 
Tre bow many Ladles, was over ruled, ; 5s 


The Plaintiff in his Count muſt alledge the Taking to be at a certain Cro. Eliz. 


| le. Place, or according to the Precedents, in quodam loco vocat', that the De- 125 1 | 
zintif endant may have Notice to what he is to anſwer, and make his Title; 60 4b. 186. 


ind therefore the Alledging the Taking apud Dale, or ſuch a Vill, is too Brownl 176, 
general and uncertain. Tos | et vide Hob. 

RO PSs 16.Moo1678 
in Replevin both the Vill and Place are traverſable. oats 8 185. 
A Man may count of ſeveral Takings, Part at one Day and Place, and F. N. B. 68. 


lat at another Day and Place. in the Notes 
5 . 5 to the now 


5 lo Replevin the Plaintiff counted of four Oxen taken at divers Times Bro, "Ti #2 
4 wd Places, and that Delivery was made of two, but the other two were Damages 42. 
f hs wirh-held to his Damage 107. and this was held ſufficient without any | 


dererance made as to the Damages. 1 5 
In Replevin in T. the Plaintiff declared the Taking of twenty Beaſts Bro. Nl. 48 
n A.and B. & per Cur. he need not ſhew, how many he took in one Vill, 

and how many in another. | 


8 g The Count, as in other Actions, muſt agree with the Writ ; ſo that 3 Keb. 671. 
6 the the Writ is de Averiit, and the Count de Averlit & Catallis, this ig 5% Tit. 

ood 2 3 | | Pleadings. 
28 


In Replevin the Writ was in the Detinet, and the Count in the Deli. 2 Lueu 115 
cen az and this was ne an to be a material Variance ; for in Replevin in 
de D-tinet the Plaintiff recovers as well the Value of the Goods, as Da- 
-ndant; 7 I Taking; but when the Writ and Count are, that the Defend- 
. uit the Goods againſt Pledges, Ec. by this it is implied, that the 
uf has had his Goods again; and for this he ſhall only recover Da- 
gry for the Taking ; but the Parties agreed to amend. | 


( Pleas 
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®Page388. e (D Pleas in Replevin. 


Eo Pleas in Bar; 2d, In Juſtification; 3d, By Way of Conuzance; 


Vent. 249. 


2 Lev. 210. by no Intendment he can have Knowledge; but if in Bar of the Avoury 
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Vide g 8 LEAS in Replevin are generally of ſour Kinds; wiz. either, ful, 
Ath, By Way of Avowry. | 


3 Lev, 205. In Replevin the Defendant may either juſtify or avow at his Election, 


2 Keb. 729. with this Difference, that if he juſtifies, he cannot have a Return. 


Vent. 249. The general Iſſue in Replevin is Non cept. 
2 Lev. 92. 


If the Defendant in Replevin claim Property to himſelf, or a Stranger, 
Salk. 594. above, as he may do; though it ought to have been before the Sherif, 
6 Mod. 81, this does not amount to the general Iflue, but may be pleaded in Bar or 
103. 214. Abatement ; and if the Plaintiff demur, the Defendant ſhall have a Re. 
Raym. 984- turn without avowing; for it appears the Beaſts are not the Plaintiff's; but 
on Ifſue Non cepit, Property cannot be given in Evidence, for that were 

| contrary to it. 8 | | - 
Oro. Eliz. 14. If the Defendant in Replevin make Conuzance as Bailiff to J. H. the 
Vent. 314. Plaintiff cannot traverſe that he is his Bailiff; for it is a Matter of which 


O vide 3 Lev 


ks the Plaintiff pleads, that another had made Conuzance as Bailiff to J.. 


for the ſame Cauſe, and was barred, he need not ſhew that it was with the 
Privity of J. S. for it ſhall be intended; and if in Truth it was without, 
Sal. 10). the Defendant may traverſe his being ever his Bailiff ; but the Law is, tha 
pl. 1. 409. the Plaintiff in Replevin may traverſe his being Bailiff. | ; 
2 Rol. Abt. In a Replevin againſt the Mafter and Bailiff or Servant, if the Baff 
433.7 makes Conuzance as Bailiff, and the Maſter pleäds, that he did not take 
8 169. the Servant ſhall not have any return upon his Conuzance; for by th 

9 Plea of the Mafter his Conuzance is changed into a Juſtification. 
Sid. 87. In Replevin for Mare and Colt the Defendant pleaded Not guild 
Arundell v. the Taking within fix Vears; and in Support of this Plea it was inſiſted 
ITT: upon that it was the ſame in Effect with the Plea of Non cebit, and thit 
if the Statute of Limitations had deſtroyed. the Plaintiff's Action 30 
the Taking, the Defendant could not be guilty of the Detaining ; aud! 
this were not to be allowed, the Statute would be evaded, and cod 
never be a Bar in Replevin ; but per Cyr. the Plea is not good in not it 
ſwering to the Detainer ; for it might happen, that at the Lime of Taki 
the Mare the Colt was not in Being, but might have foaled in the Pound; 
and a Thing may be lawfully diſtrained, but unlawfully detained, 57 

being put into a Caſtle, &c. Fg 

6 Mod. 102. Priſel in auler Lieu is only Matter in Abatement, and the Plaintiff n 
Com. Rep. have a new Writ without being put to bis Second Deliverance. Fle 
and 5 55. In Replevin of Beaſts taken at H. the Defendant pleads in Abatemth 
ente 057" that they were taken at another Place, ab/que hoc, that they were 5 
at D. and pro returno babendo avows for Rent on a Leaſe for Years, U. 
the Plaintiff replies and traverſes the Leaſe, Ec. this is ill; for thou eil 
the Defendant, when he pleads in Abatement, muſt alfo avow to hate! 
Return, yet the Plaintiff cannot anſwer to it, but muſt take Iſoe on ne: 


s 


other Matter. 
| 
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„Y) Ivowries in Replevin ; and herein of what Pesezeh 
Seilin and Services, and of the Certainty re- | 
JJCCCC0000 hr bon Lots 1477 al) bog Heh 


| | F | = 
AN Avowry, as has been before obſerved, is the ſetting forth, as in % Dany. 
a Declaration, the Nature and Merits of the Defendant's Cale ; 510. | 
and the ſhewing that the Diſtreſs taken by him was lawful, and which 2 C0. 25. 
muſt be done with ſuch ſufficient Certainty as will intitle him to Returno ? ON 20. 
balendo ; but the Caſes on this Head are of ſuch different Natures, that 8 
it is difficult to range them in any Order; and as the Niceties herein are Oro. Jac. 160 
in many Inſtances remedied by late Acts of Parliament, it may be ſuf- Pyer 250, 
ficient to take Notice of thoſe that follow. p mb k : 
In an Avowry for a Diftreſs for Rent, the Avowant was to ſhew 20 Win 
Seifin, and ſuch Seiſin by the Statute 32 H. 8. c. 2. muſt be (a) alledged e. 


N | | (z)Andthg' 
within 40 Years next before the making of the Avowry or Conuſance. by the Sta- 


tute of 21H. 
$. e. 19. the Lord need not avow upon any Perſon in certain, yet he muſt alledge Seiſin by hes 


Hands of ſome Tenant in certain, within 40 Years. Oo. Lit. 65. 


If a man makes a Gift in Tail, rendering Rent, he may avow with Bro. Aue 


| out laying any Seifin, becauſe the Reverſion gives him a ſufficient Pri- 52+ 


rity, and he ſhall count upon the Reſervation, for that is his Title; 75 8 at 
and where the Commencement of the Rent appears, Seiſin is not mate- 8 Co. 65. 
nal. 5 EU e 5 

If 4, by Deed indented makes a Feoffment in Fee to B. and his eee, 
Heirs, rendering 10s. per Ann. to A. and his Heirs, of which Rent A. Ds N 
or his Heirs have not been ſeiſed within 40 Years,” yet the Heirs of A. Fele. 


may diftrain, &c. for the Statute muſt be intended in ſuch Caſes only, 


| where before the Statute the Avowant was obliged to alledge a Seiſin, 


and that was where the Seiſin was ſo material, and of ſuch Force, that 

though it was by Incroachment, yet it could not be avoided in an 

Avowry. „ Py 7 1 

So this Statute extends not to a new Rent oreated by Act of Parlia- Cro. Car. 80. 
ment. ä 3 e 233, 
5 Comyn's Dig. 335+ 538. 


if Homage be done to the Lord, he may avow for all other Services 4 Co. 8. 
ſuperior, as well as inferior, for in doing thereof the Tenant takes upon 
himſelf to do all other Services. F „„ 

Sein of Rent, Suit, c. which is annual, is a ſufficient Sciſin of 4 Co. 8. 
Fſcuage, Homage, Fealty, Heriot Service, Service to cover the Hall, and Pewi”sCaſe. 
ſuch other Services as may not fall in 40 Years. bo Sic 8 wy * 

But Seiſin of one annual Service is no Seiſin of another annual Ser- 4 Co. 9. 
"ice; for in that Caſe it is the Folly of the Lord if he hath not an actual 

iſin of the other Service itſelf, when it becomes due yearly, . 5 

If the Avowant alledge a Seiſin of the Rent, his is a ſufficient Aver- Winch ;r. 
ment that he was ſeiſed of Homage. rats of elec 8% Hot. 30. 

If there be Lord and Tenant by Fealty and Rent, and the Tenant 9 Co. 20,21, 
makes a Leaſe for Years, and though the Leſſor hath done Fealty and 2 Mod. 10 
(where in Truth none is due) and avows upon a mere Stranger 
that never had an Thing, as upon his very Tenant, for Rent arrear ; 
"= the ſpecial Matter ſhewn the Leſſor may join in Aid to the Leſſee, 
'"! abate the Avowry, and compel ths Lord to ao upon his Tenant 

„ en 


conſtantly paid the Rent, yet the Lord diſtrains the Cattle of the Lefſee for 5: C. citeds 
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5 Mod. 73, the Truth of the Matter as it was, and had averred the Life of the Feme, 


| Yor. 253, | Or Servant to his Companion. 


8 Co. 64. Executors and Adminiſtrators may diſtrain and avow in like Manner, 


5 Co. 19. In Replevin againſt two they make ſeveral Avowries, each in his own 


- Ra l _ 
RIES INI, FT ESTER EA IE a7, 
— um Nr * „ 
— — - — ; 
— —— 
T 


3 that one D. was ſeiſed in Fee of ſuch a Tenement holden of the {aid 


aninalia; and on Demurrer it was adjudged for the Plaintiff, becauſe jv 


REPLEVIN ADO AVOWRY. | 

Page 390 * If there be Leſſee for Years, and the Reverſion deſcends on a Feme 
Rol. Abr. Covert, and after the Rent is arrear, and the Baron diſtrains, and the 
* 00 Leſſee brings a Replevin, the Baron ought to avow in the Name of 
Sas” himſelf and his Wife, and not in the Name of himſelf only, for the 
Wiſe v. Ber- Avowry is to be made accotding to the Reverſion which is in the Feme. 
= Apt vide This Caſe, as reported in Roll, a Puzre is made how this could be made 
5 good; but in Cro. Fac. S. C. the Reaſon is given, becauſe he had ſhewed 
oug. 329. and ſo the Diſtreſs well taken, and the Rent due to him; it was adjudged 
that the Avowry was good. 21 wap By gr 

Fide Title Coparceners are to join in an Avowry for Rent; ſo of Jointenants, but 


Jantenants, Tenants in Common are to ſever in their Avowries. | 
* 7 7 - RES IN 
4. 


OTE} 8o one Tenant in Common cannot avow the taking the Cattle of a 
320. Stranger upon the Land Pamage- feaſant, without making himſelf Bailif 


20. 


Cro. Eliz. 


3 Eli. A Commoner may avow the taking the Cattle of a Stranger upon 
530. the Common Damage-feaſant, though he can have no Action of Tref- 


paſs. 


Sir William as their Teftators or Inteſtates might have done, by the Statute 32 H. 8. 

Fofter'sCale. g. 37. ä 1 | : go 
Cro. Eliz. If Executors by the 32 H. 8. Cc. 37.) avow for the Arrears of a Rent 
Son : in Fee accrued to their Teſtator, they muſt ſhew. that the Land continues 
my ” *- in the Seiſin of a Tenant who ought to have paid it, or in the Hands df 
ſome other who claims by or from him, according to the Statute. 


Rigbi, and both Avowries abated; for, if both the Iſſues ſhould be found 
for the Avowants, the Court could not give Judgment ſeverally for the 
| . fame Thing. | ; 

Vent. 250. If one diſtrain for Rent, and before the Avowry the Eſtate on which 
it is reſerved determines, the Avowry ſhall be as if the Eftate on which 
it was reſerved had continued, for the Avowant is to have the Rent not- 
2 withſtanding ; but if the Diſtreſs were for a Perſonal Service, then the 
Defendant muſt have a ſpecial Juſtification, for he cannot have the Ser 

vice in Specte when the Eſtate is determined. Th 
Oro. Car.  Replevin of an Ox taken, Ec. the Defendant makes Conuſance 2 
259 |  Bailiffto J. S. for that he was ſeiſed in Fee of the Manor of D. ad 


Hutt. 176. Manor by Rent and Heriot Service, payable after the Death of the 
2 Eſpinaſle "Tenant, and that D. died poſſeſſed de animalibus et Catallis, and be 
Dis. 42. cauſe the Heriot was not paid, he, by the command of the ſaid 7.5 
diſtrained, and ſo made Conuſance, and the Iſſue was upon the Tenutt, 
and found for the Defendant ; and an Exception was taken in Arreſt d 
Judgment, becauſe he does not ſhew what was the beſt Beaſt which de 
. demanded, nor the Kind thereof, nor the Price of it. But per (ur, 
the Ayowry was held to be good; for peradventure the Avowant dos 
not know what was the beſt Beaſt; and when the Lord diſtrains !t ® 
becauſe the Heriot is eloigned, and the Plaintiff having done wi9% 

by his Eloignment, he at his Peril ought to tender ſufficient Recon 
Heb, 176. But when the Defendant avowed for a Heriot Service, and the Pai 
tiff pleaded in Bar, that the Tenant at the Time of his Death au bard 


Avowry was inſufficient, for that it did not alledge in certain what 
 Heriot ſhould be, /ci/. Beaſt or other Thing.) | 1 


REPL E vl N An D A VO WRY. | . 


In Replevin, and the Title was by a Leaſe made by a Parſon, and *Page39t 
the Arowry was, that A. was ſeiſed of the Rectory of H. and made the Noy 70, 


Leaſe without ſhewing that he was Parſon ; and by the Court that would Bold v. Wa 


have been a good Exception, had it hot been ſaid in the Ayowry, that tern. 
he was ſeiſed in Jure Ecclgſiæ, which ſupplies all. | 


If one avows for Parcel of a Rent, and does not ſhew how ek e 8 


* 


lisled as to the Reſidue, this has been held to be ill; in like Manner ua 9.226 
has been ſaid that an Avowry for Part of an Annuity, without ſhewing g ,, 8 . 


how the Reſt has been diſcharged, is ill, | 1 Ld.Raym 


If 4. holds Lande. by certain Rent, and of his Manor of D. and 8 
A. conveys thoſe Lands to the King, who grants them to F. S. in an 4. 155 


Avowry for this Rent, B. muſt ſet forth the ſpecial Matter, and not avow 160. Broker 


generally, becauſe the Place where, Tc. is held of him as of his Manor v. Smith. 

of D. c. for this is no Rent- Service, but Rent diſtrainable of common 9 

Kight ; adjudged upon a Demurrer, and that ſuch general Avowry was 

naughr in Ca, Subſtance, and not to be amended. | | ( a) For the 
Eevera 


Forms of an Avowry, vide Co. Lit. 269.——bene Advecat, Ce. for bene Cognevit, Cc. but Matter 


of Form, Jenk. 338. Cro. Jac, 372.——Adbuc aretre exiſiit, but Matter of Form, Cro. Jac. 283, 
Dalf.72.—bene Cogneſcit cap. pred. loco in quo, &c. but tempare in gus, omitted. 2 Mod, 4, 5. | 


In an Avowry for a Rent-Charge the Defendant made a Title to erg Cro. Jac, . 5 


Lile, with whom he married Anno 1603, and becauſe at Michaelmas, 82. Ly 
1597, 29]. was arrear, and not paid to him and his Wife, he avowed 7 71 
and this was adjudged a good Avowry ; for the Saying it was arrear to Bolſt. 135. 
him and his Wife, was but Surpluſage, when the contrary appears, he S. C. 
not being then married. | e 

So where the Defendant made Conufance as Bailiff to 4. Admini- Hob. 208. 
ſtrator to B. and it appeared that A. had a Right but not as Adminiſtrator, Mo. 887. 
and the Conuſance ſtood as Bailiff of 4. and the reſt rejected as Surpluſ- eee I 
ape. | 5 85 V 
Where an Avowry is made for ſeveral Rents, and it appears Part is not 11 Co. 45; 
due, yet the whole Avowry ſhall not abate. „ 8 | 

In Avowry for Rent, and ſo many Hens for Quit-Rent, the Avowant 14. Raym. 
had a Verdict for the whole; but it afterwards appearing upon the Face e 
ofthe Avowry; that the Hens were not due at the Time of the Diſtreſs, 0 . 
the Ayewant had Leave to releaſe his Damages as to them, and take Aforri v. 


Judgment for the Rent, with his Coſts, I Gelder, 
An Avowant in Replevin may abate his own Avowry for Part of the Com. Rep. 
Rent diſtrained for, but not after Judgment. 432. pl. 26. 


In Replevin J. S. avowed for a Rent-Charge, due Anno 1660, and af- 80 | 
terwards he diſtrained and avowed. for another Part of the ſame Rent- > pep 
Charge, which became due before the ſaid Year, and which was againſt Pamer v. 
adifferent l enant ; and, in this Caſe it was held by three Judges againſt Stobich., 
Malle, that the Avowant was not eſtopped by his firſt Avowry in ſuch 
Manner, as a Leſſor is by giving an Acquittance for the laſt Gale of 
Rent, but that he may at his Pleaſure avow for part of his Rent at one 
Time, and for Part at another, in the ſame Manner as the Lord may com- 
mand his Bailiff to diſtrain for ſo much Rent, and afterwards for the Sum 
due before. e © gs on 1 

In an Avowry the Defendant may ſay, that F. was ſeiſed of the Place Co. Elz. 
| where, Ce, and held the ſame of 4. by Fealty and Rent, and ſo for Rent 0 
| arrear, as Bailiff to 4, make Conuſance according to b Statute, as in Fiber. 

Lands held of him; though it was objected, that when in the Beginning I Lor. 302. 

he names the Tenant, he ought to have gone on in the ſame Manner, and 8. C. 


| avowed upon him as at Common Law. 3 | 1 _ 
: | | If Rent or 
Services may arow generally. 11 Geo. 2. c. 19. f. 22, which vide infra, 395. 


* 


\ 


REPLEVIN ANY AVOWRY: 


Co. Lit. 32. If A. holds one Acre by Knight-Service, and 12d. Rent, and the 


other in Socage and 1d. Rent, and makes a Gift in Tail of both 
Acres, without any expreſs Reſervation of any Tenure, the ſame Te. 
Page 392 * nures are by Law created between the Donor and Donee ; and though 
chere is but one Reverſion, yet, becauſe the Tenures are ſeveral, the Do- 
nor. muſt make ſeveral Avowries, for the Avowry is made in Reſpect of 
the Tenures. . YT | ing 
' Rol.Rep.35 A Perſon cannot make one Ayowry both for a Rent-Service and a Rent 
Charge, but he may avow the taking ſo many Cattle for a Rent-Service, 
He may and ſo many for a Rent-Chargeft. | : 
now, if need „ © 
require, avow double, by the ſtat. 4 Arn. c. 16. 


Bulſt, 101, And in a Replevin for a Colt and a Cow, the Defendant may avow for 
20% ſeveral Heriots, and ſhew that the Father of the Plaintiff was ſeiſed, C. 
and ſhew the ſeveral Heriotable Tenures, and Death, tc. and that he 
took the Colt and Cow nomine heriotorum, without ſhewing which he took 
in Reſpect of the one Tenure, and which in Reſpect of the other. 
Com. Rep. If a Man takes a Diſtreſs for a Thing for which he had not good Cauſe 
8 of Diſtreſs, but had good Cauſe of Diſtreſs for another Thing, if a ke- 
plevin is brought, and he comes into Court, he may avow for which 
Thing he pleaſes 5 „ | 
Oro. Elizz If Executors by 32 H. 8. c. 37. ayow for the Arrears of a Rent in 
1 102. Fee accrued to their Teſtator, they muſt ſhew that the land continues in 


5 
Carth. 44. 


the Seiſin of the Tenant who ought to have paid it, or in the Hands 
of ſome other who claims by or from him according to the Statute; but 
in this Caſe, becauſe the Avowant is a Stranger, he need not ſhew in 
particular how, but only ſhew it generally according to the Words of the 


| Statute. = | | FE | 
Ld. Raym, An Executor of Tenant for Life of a Rent-Charge may, purſuant to 
173. the Statute of 32 H. 8. cap. 37. avow for the Arrearages incurred in the 


2 3 Life- time of the Teſtator, without averring that the Place where, Cc. 
1227-9. ©. was in the Seiſin of the Plaintiff, or that he claims by, from or under him 
#/oet v. Bell. 3 | . 
| that was Tenant, and it will come more properly on the other Side to ſhew 
. the contrary. N nie 
Winch. 31. In an Avowry for Homage, it need not be ſhewn whether the Tenancy 
Hut. 50. came to the Tenant by Deſcent or Purchaſe. 18 25 


pl 


Co. 20, A Stranger to an Avowry can plead nothing in Bar thereof but Horr 
Mo. 870. de ſon Fee, or that which is tantamount ; but the right Heir, tho? he be 
a Stranger to the Avowry, being made a Party by Aid prier, may plead 

Matter in Abatement of the Avowry. „ 
Hob. 108, But at Common Law, where the Avowry was made only on the Land, 
9 as in Caſe of cuſtomary Profits, as a Fine for Alienation, c. ſo in Caſe 


of a Rent-Charge, the Plaintiff might have pleaded any Diſcharge, though | 


he was a mere Stranger, and had nothing in the Land, 
©o.Lit.1.— If a Stranger claims a Seignory, and diſtrains, and avows for the Ser- 
2 Mod. 104. vice, the Tenant may plead that the Tenancy is extra feodum, &c. of him, 


PRs HO that is, out of the Seigniory, or not holden of him; * he cannot plead | 


there ſaid by Wy 3 
Fe Ch. J. ” extra ſeodum, Sc. unleſs he takes the 'Tenancy upon himſelf. 
VVV | 3 
Rule is to be intended in Caſes of an Aſſiſe, and that ſo were all the Books cited in Co. Lit. for 
Proof of this Opinion. e e ar VIE 
9 Co. 34, In an Avowry the Tenant cannot plead ne unque feiſe of ſuch Services 
generally, becauſe he leaves no Remedy for the Lord either by prowl 3 
dy Writ of Cuſtoms and Services, and therefore if he is a Tenapt in Fee 
+ Simple, he ought either to diſclaim or plead Hore de ſon Fee. If 
bes | | 


= 
* $ FE 5 8 * 0 s 4 0 2 
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* 


| REPLEVI N xD AVOWRY. | | ; 
I in (@) Treſpaſs for taking of Goods the Defendant juſtifies by the 2 Nod. 103. 


Command of the Lord of the Manor, of whom the Plaintiff held by Sberrard . 


Fealty and Rent, and that for Non- payment of the Rent, he took Sruth. 

them nomine diſtrictionis, the Plaintiff may reply, that the locus in quo *P : 

eſt extra, abſque'hoc quod eft infra fadum, Fc. adjudged upon a ſpecial De- * 28©393 

murrer, it being ſhewn for Cauſe, that "the Plaintiff had not taken the (%) So in an 

Tenancy upon himſelt. | | Sers 
VVV The | Stran 

| may plead generally Hors de ſon Fee, and ſo may Tenant for Years. 2 Mod. on. 


By the 21 H. 8. c. 19. all Plaintiffs and Defendants ſhall have like Co-Lit-268. 
Pleas and like Aid Priers in all ſuch Avowries, Conuſances and Juftifi- rs 
cations, (Pleas of Diſclaimer only excepted) as they might have had before ; Com. Dig. 
the d | | | 15 334. 

| 5 | | | Doug. 396. 
If the Defendant avows for, and alledges a Seiſin of Rent payable at 747- 


two Feaſts, the Plaintiff may ſay that he holds by the ſame Rent payable 9 Co. 34. | 


at one, ab/que that it is payable at the two Feaſts, for this is another | 
Tenure.F „FC | + Suppoſe 


he traverſes 


the holding in Manner and Form, taking the Words of the Avowry, 


If in an Avowry for Rent the Defendant alledges the Tenure to be by Keil. zr. 
Fealty, Rent and Suit of Court, where the true Tenure is by Fealty and 8 
Rent only, the Seiſin of the Suit is not material; for the Tenancy was not - = ” 
originally charged with any Service of this Nature, and therefore in this f Via infra 
Cale the Tenure is traverſable t . | | 394- 

But when the Lord gets quiet and peaceable Seiſin of more Rent than g Co. 36. 
is due, becauſe the Tenancy is charged with a Service of ſuch Nature, the. 
deiſin is traverſable, and not the Tenure. 6 : | 

But unleſs the Tenant (a) confeſs a Tenure in Part, he cannot tra- 9 Co. 35. 
rerſe the Tenure ; for he cannot ſay he holds of a Stranger, ab/que hoc, that ep 
he holds of the Avowant; but in that Caſe he ought to diſclaim, or plead could not 
Hors de /on Fee. . „„ have plead- 


55 ed Non Te» 
nure generally, and therefore he cannot, though the Avowry be on the Statute, Cro. Jac. 129. 


But in a Ne injuft evexes, Caſſavit, Aſſiſe, Reſcous or Treſpaſs, ſuch 9 Co. 34. 
Seiſin of more Rent ſhall be ayoided, for the Tenure, and not the Seiſin, 
is traverſable. | | | Ge 

If the Lord avows for Services, and alledges Seiſin by the Hands of 9 Co. 35. 
any one in certain, as by the Hand of his very Tenant, the Plaintiff may 
plead that the Avowant was never ſeiſed by his Hands. 1 

The Seiſin of that Service is only traverſable for which the Avowry is 9 Co. 35. 
made, unleſs the Seiſin of a ſuperior Service is alledged, which in Law is 585 
a Seiſin of that. 8 i 3 

The Lord of a Copyhold may avow in B. R. for a Rent iſſuing out of Cro. Ell. 


a Copyhold, for this is a Duty due and payable at Common Law. 2 
| daughter v. 
In an Avowry for Aid pur file Marrier, or faire fitz Chevalier, it is a Hunpbry. 


dood Plea in Bar to ſay, that the Avowant had not ſuch a Son or ſuch a . * 


Daughter alive at the Time of the Aid levied. . 1 
ln Replevin of a Cow the Defendant avous Damage - feaſant; the Lev. 141. 
Flaintiff preſeribes for Common for four Cows and Half a Cow ; Iſſue on 
the Preſcription, and found for the Plaintiff 3 it was moved in Arreſt, that 
the Iſſue was ſenſeleſs and void; but it was adjudged; that if in Replevin 
ſo much of the Preſcription be found as will ſerve the Party, tho' 'the 
Whole be not found, it is ſufficient; and here the Action is for one Ne ay, 
» Tay V 5 18 ODIJY / 
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©  *REPLEVIN ann AVOWRY: 
: 2 and the Preſcription for four is a good Juſtification for putting in ode 


Hob. 73. In Replevin the Plaintiff intitles himſelf by a Leaſe of the 3d of Mar; 


Lev. 141. the Defendant traverſes the Leaſe modo et forma ; the Jury find a Leaſe of 
another Date, yet Judgment was given for the Plaintiff ; for the Subſtance 


2 Lev. 11. 


of the Iſſue is, whether he has a Leaſe or no; yet if they had found a Leaſe 

from another, it would not do; but if he had declared thus in Eje&ment 

it had been againſt him, for there he is to recover the Term, and is to 

make his Title truly. | > . 

Mod. 636. Where there is a Cuſtom for the Lord to ſeiſe the beſt Beaſt for an 

HHeriot, the Lord in his Avowry need not alledge that the Beaſt ſeiſed 

*Page394 by him was the beſt ; but this is a Matter that muſt be ſhewn by the 
5 other Side, and pleaded to the Avowry. | | 

Mod. 63. So though the Cattle of a Stranger cannot be diſtrained unleſs they 

were Levant and Couchant, yet it muſt come on the other Side to ſhew 

that they were not ſo. C . 

4 Mod. 402. In Replevin for raking Bona, Catalla et Aueria, Ic, the Defendant made 

* V- _ Conufancefor the taking Averia only, for that a Rent-Charge of 1000. per 

, Annum was granted out of the Lands, c. payable half. yearly at Michurlnar 

and Lady-day ; that the 337. Parcel of gol. for Half a Year's Rent being 

behind and unpaid, he diſtrained, and/ſo juſtifies the Taking, et petit Jud. 

cium, c. and upon Demurrer to this Avowry it was held to be inſufficient, 

becauſe it did not ſhew when the other 171. was paid to make up the Half. 

year's Rent; beſides, the Action was brought for taking Bona, Catalla a 

| Aweria ; and the Defendant avowed the Taking Averia only, which is an 

Anſwer only for the live Cattle, and not for the Whole; ſo that for theſe 


1 


Reaſons the Plaintiff had Judgment. 1 ä 
5 Mod. yy, In Replevin for taking live Cattle and ſeveral Stacks of Hay, Cc. De. 
Jebgſen v, fendants plead bene cognoſcunt captionem Averiorum et Catallorum in lo 
Adam Hal. pred. quia dicunt quod Averia pred. Ic. but ſay nothing as to the Chattels; 
but they conclude, and pray Judgment Awveriorum et Catallorum ; and this 
was held ill; for when they acknowledge the Taking the Whole, a Juſti- 
fication as to a Part cannot be a full and ſufficient Anſwer. | 
Cro.Jac.61z The Defendant in Replevin cannot have a Return of more Cattle than 
he avows for. 1 1 | | 
Cro. Elia. In an Avyowry the Iflue was, whether the Place where, Cc. was the 
I 5 Freehold of the Avowant or not; and it was found by the Verdict, tht 
| * it was the Freehold of the Avowant's Wife; et per Cur. it is found againſt 
Cowp. 766. the Avowant ; for when he faith his Freehold, it is to be intended his ſole 
Doug. 183. Freehold, and in his own Right. | „ 
TermRep. In Replevin the Iſſue was, whether the Plaintiff held of the Defendant 
=. ſuch Land by Fealty of Rent of 3s. and 4d. and Suit of Court, and the 
799- Avowry was for the Rent. The Jury found a ſpecial Verdict, that the 
| Lewerv, _ Plaintiff held by Fealty and Rent only, and not by Suit of Court, Cc. 
Bucknell. if by this Verdict the Defendant ſhall have Return, was the Queſtion; and 
the Court held that it was found againſt the Avowant, for in an Ao. 
Jun all the Tenure alledged is material; but in Treſpaſs or Reſcous, if any 
393, Part of the Tenure be found, it is ſufficient. þ / 3 
Winch, 49. In Replevin the Defendant avowed for Rent, and ſhewed that his Fas 
72 ther was ſeiſed, and leaſed for Years, Sc. and that on his Death the 
cke, Lands deſcended to him. The Plaintiff in Bar ſaid, that the Father de- 
viſed the Lands to J. S. and Iſſue being joined herein, it was ſound by 
ſpecial Verdict that the Lands were holden by Knight's- Service, ſo that 
the Deviſe was only of two Parts, and that the third deſcended to the Har | 
(a) Where at Law, the Avowantz'and on (a, this finding it was held, that 0s 
there were Avowant ſhould have ahnt hg 77 5 MM 
two lſſues | 
and one only found for the Avouant, he had Judgment. Cro. Tac. 442.—Where the Parties age 
in the Facts, the Jury's finding other wite, not material, 2 Lutw, 1216. 2 Mod, 4, 5s 


4 


' 


rt 


4 
- 
Pg 


REPLEVIN ID AVOWRY. 


An (a) Avowry is in Nature of a Declaration, and it. ſufficeth if it be . 
good to a common Intent. | | | 


a) It muſt 
Certainty of the Place, Day and Cattle, to intitle the Avowant to a Writ of Inquiry of Damages. 
Dyer 280. 5 das - FTT. 


1 
* 


The Claim of Right to diſtrain muſt be made out by the Avowant 6 Mod. 103. 
zgainſt the Plaintiff, who claims Property in the Diſtreſs. „ 

And there is no Difference between an Avowry and Juſtification, for 6 Mod. 159. 
whatever is ſet forth in either muſt be maintained. | | 
»The Defendant in Replevin, to intitle himſelf to a Return of the *Page395 
Goods diſtrained, muſt make his Ayowry, unleſs it be in ſuch Caſe in Show. 404. 
which he claims Property; ſo that though the Plaintiff 's Writ abates, yet Comb. 196. 
the Defendant is not intitled to a Returno habend. unleſs he had made his 1 TEE 204. 


S A WS S. 


the Avowry. 3 
le The Bailiff, who diſtrains for Damage-feaſant in Right of a Deviſee, 010 Eliz. 
on - muſt ſet forth what Eftate the Deviſor had; and it is not ſufficient to ſay 530. 

| in general, that he was ſeiſed. Se” : 
ade Seifitus fuit not ſufficient in an Avowry, but the Party mult ſet forth in carth, 9. — 
per 'Fee, Tail, for Life, „ | ; | 1 Thatthe ge- 


mas | | f neral Rule 

ing of Pleading is, that where a Title is made under a particular Eſtate, the Commencement of that Eſtate 
14. muſt be ſhewn, but that an Eſtate in Fee may be alledged generally. Carth. 445. Ld. Raym. 332. 
nt, 2 Salk. 562. 6 Mod. 223. 2 Lutw. 1215, 1231. Comb. 27, 473, 46. 

_ If one avow for Rent, he muſt ſhew his Title and Tenure in particular, 6 Mod. 158. 
aha and the Defendant may traverſe any Part which he ſets forth: ſecus for 

3 an | | 


| Damage-feaſant, | CS is | 

But now by the 11 Geo. 2. c. 19. * It ſhall be lawful for all Defendants 
*in Replevin, to avow or make Conuſance generally, that the Plaintiff 
* in Replevin, or other Tenant of the Lands whereon ſuch Diſtreſs was 
„made, enjoyed the ſame under a Grant or Demiſe at ſuch a certain 
Rent during the Time wherein the Rent diſtrained for incurred, which 
Rent was then and ſtill remains due, or that the Place where the Diſtreſs 
© was taken was Parcel of ſuch certain Tenements held of ſuch Honour, 
« Lordſhip or Manor, for which Tenements the Rent, Relief, Heriot or 
* other Service diſtrained for, was at the Time of ſuch Diſtreſs, and ftill 
remains due, without further ſetting forth the Grant, Tenure, Demiſe 
*or Title of ſuch Leſſors or Owners of ſuch Manor; and if the Plaintiff 


In ſuch Action ſhall become nonſuit, Qc. the Defendant ſhall recover . 
«double C. „ 


—ů 


— 
1 — — 9 — * 


dan 88 | la | 
the [By 17 Car. 2. cap. 7. On the Nonſuit of the Plaintiff the Defendant 
the may have a Writ of Inquiry. The Avowant may have Judgment to 
"ol recover his Arrears to the Value of the Diſtreſs, on Nonſuit of the Plaintiff 


or Verdict or Judgment on Demurrer againſt him. Id. ſe. 3. This Sta ; 
me i extended to Wal and the Counties Palatine.] | 
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... (A) What it is, and of what Things it may be. 9. 
(B) In what Caſes a Reſcye map be juſtified, 397. 
() Ot the Offence of making a Reſcue, and how 
the Dffenders are to be proceeded againſt. 397, 
) The Form of the Proceedings on a Reſcous 
7 MMOD -- | 1 . 


j | 
D) Ok the Beturn of a Reſcous, 401. 
And herein , 


1. In what Caſes the Sheriff may return a Reſcous; and 

therein of the Difference between a Reſcous on meſne 

e reel and Execution. o. 

2. Of the Form of the Return, and for what Defedds 

it may be quaſhed. 402. „ 

3. Whether the Sheriff's Return of a Reſcue be tin. 
„ %%% „„ 


1 


F CEFVNGSE _ = 


(4) Refcue, what it is, and of what Things it 
1 AA 


Co. Lit. 160. R ESCUE is the Taking away and Setting at Liberty againſt Law : 
F. N. B. 226. N Diftreſs taken for Rent, or Services, or Damage-feaſant; but the 
more general Notion of a Reſcous is, the forcibly Freeing another from 
an Arreſt or ſome legal Commitment, which being a high Offence, fub- 
jects the Offender not only to an Action at the Suit of the Party injured, 
but likewiſe to Fine and Impriſonment at the Suit of the King. 
If a Man diftrain Cattle, and as he is driving them to the Pound they 
go into the Owner's Houſe, and he refuſe to dknver them: this is a Ref 
cue in La). B | 
Co. Lit. 161. But here we muſt obſerve, that there can be no Reſcous but where the 
: 3 Party has had the (a) actual Poſſeſſion of the Cattle or other Things where 
_ 4 is of the Reſcous is ſuppoſed to be made; for if a Man come to arreſt ino 
(a] A Reſ- ther, or to diſtrain, and is diſturbed (5), regularly his Remedy is by Ac 
cue was re: tion on the Caſe. | ; 


turned quod ; - 50 Ss 
erri/tavit, and quaſhed, becauſe not ſaid et in cuſodia hebuit. Sid. 332. (3) That it is a Can. 
tempt of the Court; and puniſhable as a Miſdemeanor. 6 Mod. 210. Es 


» 
” 
4 


"4 


Co. Lit.161. 


| Hetl. 145. If upon a Fieri facias the Sheriff ſeizes Goods which are taken 2a 


yer 18 1 | . 
moe al Le by a Stranger, this is not properly a Reſcue ; for by the 9 of the 


Tn RB $5 0 Us. i 
Coods, by virtue of the Fieri faciat, the Sheriff has a, Property in 
them, 7 (e) may maintain Treſpaſs or Trover for them; alſo the 8 RACED 


x 


f Es vide Cro. 
Eliz. 639. 2 Saund. 411. Vent. 52. 


If upon a Fieri facias the Sheriff return that he had ſeiſed the Goods, *Page397 
but that they were refcued by B. and C. &c. this is not a good Return, Vent. 21. 


ow. 180. 


ſucd, may charge him by Scire facias for the Value of the Goods. f wes 
| 1 os | | This is not 
like meſne Proceſs, becauſe in Caſes of Executions the Sheriff may take the poſe Con itatus. 


— 


— — ** 


(B) In what Caſes a Reſcue may be juftified. 


F the Lord diſtrain for Rent when none is due, the Tenant may law- 
fully make Reſcue ; {& may a Stranger, if his Beaſts be diſtrained 10. b. 

when no Rent. is due.. So if the Tenant tender the Rent when the Lord 164. a. 

comes to diſtrain, and yet he does diſtrain, or if he diſtrain any Thing not 

diſtrainable, as Beaſts of the Plough, when other ſufficient Diſtreſs may 

be taken, the Tenant may make Reſcous ; ſo may he if the Lord diftrain 

in the Highway or out of his Fee. ® | 


But though there muſt be Reaſon for the Diſtreſs, and that otherwiſe Salk. 247. 
the Reſcue cannot be unlawful ; yet it hath been held in a Parco fracto, 5 2. 
that the Defendant cannot juſtify breaking the Pound and taking out the 5 e 
Catle, though the Diſtreſs was without Cauſe, becauſe they are now in Corſwoorth v, 
the actual Cuſtody of the Law. „ 1 Bcttiſon. 
There is a Difference between a Man's being arreſted by a Warrant on Co. Lit. 161. 
Record, and by a general authority in Law); for, if a Capias be awarded YidesCo.68. 
'0 the Sheriff to arreſt a Man for Felony, though he be innocent, he can- S 
not make Reſcue; but, if a Sheriff will by the general authority com- g ©. $4. 
nitted to him by Law arreſt any Man for Felony, if he be innocent he Cro.Jac.486 


may reſcue himſelf. 


f 


— ** 5 8 a * I " 
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O The Offence of making a Keſcue, and how the 
Ollenders are to be proceeded againſt. 


T ſeems agreed, that the reſcuing a Perſon impriſoned for Felony is alſo Hal. Hiſt. 
Felony by the Common Law. | 5 C. 605. 

Allo it is agreed, that a Stranger who reſcues a Perſon committed for, 

and puilty of High Treaſon (d), knowing him to be ſo committed, is in 


Stamf. P.C. 


he knew that the Priſoners were ſo committed or not. Cro. Car. 583. 


To make a Reſcue Felony, the following Rules are laid down by Lord Hal. Hiſt. 

Chief Juſtice Hale ; iſt, That it is neceſſary that the Felon be in Caf: P. C. Go“. 

whereby the Felony eſcapes, the Townſhip ſhall be amerced for the Eſ- Stam 31. 
- : | cape, 


F< 


(e) For this 


but he ſhall be amerced; the Party alſo, at whoſe Suit the Execution iſ- ee a. : 


Co. Lit. 47 _ 


| Caſes guilty of High Treaſon. _ 4 
57s d)Whether 


tody or under Arreſt for Felony ; and therefore if 4. hinder an Arreſt, 5 ke Cave. 
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„ „ a priſon, and A. not knowing of it, breaks the Priſon and lets out the 


F. C. 606. cient to put him to anſwer for it as a Felony, without Indictment or Pre 


| Hand As in Caſe of an Eſcape, ſo in Caſe of & Reſcue, if the Party reſcued 


FF 


RE $-0% 1 - BÞ -, 
pe, and A. ſhall be fined for the Hinderance of his Taking; but it uh 

f not Felony in H. becauſe the Felon was not taken. 3 
Hal. Hiſt. So to make a Reſcue Felony, the Party reſcued muſt be under Cuſtody 
F. C. 606. for Felony, or Suſpicion of Felony; and it is all one whether he be in 
| Cuſtody for that Account by a private Perſon or by an Officer, or Wa. 
rant of a Juſtice ; for, where the Arreſt of a Felon is lawful, the Ref. 
| ®Page39g8 cue of him is Felony ; but it ſeems neceſſary that he ſhould * haue 
Knowledge that the Perſon is under Arreſt for Felony, if he be in the 


N Cuſtody of a private Perſon. | 
Hal, Hiſt. But if he be in Cuſtody of an Officer, as Conſtable or Sheriff, ther, 
F. C. 606; at his Peril, he is to take Notice of it; and ſo it is if there be Felons in 


33 though he knew not that there were Felons there, it is Fe- 
2 Hawk, A Perſon committed for High Treaſon, who breaks the Priſon and 
P. C. 140. eſcapes, is guilty of Felony only, unleſs he lets others alſo eſcape whon 
he knows to be committed for High Treaſon ; in which Caſe he is guilty 
of High Treaſon, not in Reſpect of his own Breaking of Priſon, but of 

- £159. the Reſcous of the others. „„ . 
Hl | wy I the Perſon reſcued were indicted or attainted of ſeveral Felonies, yet 
the Eſcape or Reſcue of ſuch Perſon makes but one Felony, 
2 Hawk. Wherever the Impriſonment is ſo far groundleſs or irregular, or the 
P. C. 139. Breaking of a Priſon is occaſioned by ſuch a Neceſſity, Ic. that the Pary 
| himſelf breaking Priſon isgither by the Common Law, or by the Statute 
de frangentibus Priſonam, Ned from the Penalty of a capital Offence, a 
Stranger who reſcues him from ſuch an Impriſonment is in like Manner 

alſo excuſed ; et fic e converſo, 1 : 

Hz), Hiſt. A Return of a Reſcue of a Felon by the Sheriff againſt H. is not ſuf 


ſentment, by the Statute 25 E. 3. c. 4. 


F. C. 607. be impriſoned for Felony, and be reſcued before Indictment, the Indi- 
55 ment muſt ſurmiſe a 7 Lois, as well as an Impriſonment for Felony 
or Suſf.icion thereof; but if the Party be indicted, and taken by a Capi, 
and reſcued, then there needs only a Recital that he was indicted pro 
and taken and reſcued. Tun] | 

8 9 8 But though the Reſcuer may be indicted before the Principal be cor 
N victed and attainted, yet he ſhall not be arraigned or tried before th 
(a) > Hawk, Principal be attaint; but (a) if the Perſon reſcued were impriſonei 
P. C. 140, for High Treaſon, the Reſcuer may immediately be arraigned, fu 
| that in High Treaſon all are Principals ; alſo it ſeems that he may be 
immediately proceeded againſt for a Miſpriſion only, if the Ring 
pleaſe. %% on | 5 
20 Han. 4 The Reſcuer of a Priſoner for Felony, though not within Clergy, 8 

F. C. 607, ſhall have his Clergy. e . mg 441 

As thoſe | | | 

who break Priſon are puniſhable, as for a high Miſpriſion by Fine and impriſonment in thoſe c 
wherein they are ſaved from Juugment of Death by the Statute de frangentibus £rijonam; ſo allo 3 
thoſe who reſcue iuch Priſoners in the like Caſes, in the ſame*Manner puniſhable. 2 Hawk.P.C'# 


By the 6 Geo. 1. c. 23. ſed. 5. it is enacted, That if any Perſoo 


See alſo Feſcue Felons ordered for Tranſportation, or aſſiſt them in 2 9 © 
9G. 1. c. 28. | bs cap 
by which the . 


Reſeuiug Perſons arreſted in the Mint, Cc. is made Felony. f 


* 


— my _— 2 


Reſouing the Body of Offender exeented for Murder from the Sheriff or Surgeons, _ _ 
Clergy, by 25 G0. 2. c. 37. . o. But it is Felony without Clergy to reſeus any P erſon it 


Goods if they come to his Uſe.” 


gf 4 


”" tic hk 0 - 


Eſcape, he ſhall be guilty of Felony, and ſuffer Death without Benefit of 

Clergy. _ rn | 7 

: 2 Offence of reſcuing Perſons in Caſes of Treaſon and Felony is Co. Lit. 16 t. 
uſually puniſhed by Indictment; ſo the Offence of reſcuing a Perſon ar- Mos 5 
reſted in meſne Proceſs or in Execution after Judgment, ſubjects the 57. _ 
Offender to a (a/ Writ of Reſcous or a: 5 of 'I reſpaſs vi et 
armis, or (b) an Action on the Caſe, in Af which Damages are re- 
coverable. Alſo it is the frequent Practice of the Courts to grant an pa | 
(e) Attachment againſt ſuch wrong Doers, it being the kigheſt Violence ( 8-399 


For this 


and Contempt that can be offered to the Proceſs of the Court. vide F. N. B. 


. 226. 

A Wit of Reſcous againſt the Father and Son, the Father for reſcuing the Son, and the Son for re( 
cuing himſelf. 2 Boltt. 137, —In Reſcous the Writ is conceived on £ ſpecial Matter, 9. Co. x2.b, 
(5) On a Motion for an Information againſt one tor reſcuing a Perſon from the Sheriff in the Tem. 
pic, the Court adviſed them to get the Reſcous returned, and to bring an Action on the Caſe againſt 
him as the better Way. Caſes in B. & 556. (A Reſcuer ihall be doubly puniſhed, for upon 
the Return of the Sheriff he ſhall be fined to the King, and an Attachment ſhall iſſue out againſt 
him. z Balſt. 201. F—On all Returns of a Reſcous, Proceis of Outlawry lies. 13 H. 7. 21. pl. 2 
2 Inſt, 665. cont. Fitz. Proceſs 56,213. 29 E. z. 18. 1 85 5 


——— — „* 4a . 


F 


He who reſcues a Priſoner from any of the Courts of Męſtminſter-Hall a2 E. 3. 13, 
without ſtriking a Blow, ſhall forfeit his Goods and the Profits of his 3 Iaſt. 141. 
Lands, and ſuffer Impriſonment during Life; but not loſe his Hand, be- 
cauſe he did not ſtrike. | „%% ES, 

It is clearly agreed, that for a Reſcous on meſne Proceſs. the Party in- Oro. Jae. 
jured may have either an Action of Treſpaſs vi et Armis, or an Action on 5 80 fi 
the Caſe,” in which he ſhall recover his Debt and Damages againſt the * 
wrong Doer ; and the rather, becauſe on (d) meſne Proceſs he can have (4) Yide 
no Remedy apainft the Sheriff ©» Poftea. 

Alſo it hath been adjudged, that for the Reſcous of a Perſon. in Hetl. gs, 
Execution on a Capias Satit. or Capias Utla. an Action will lie againſt Cro. Car. 
the Reſcuer, though the Party injured hath his Remedy againſt the * 5 
Sheriff, and the Sheriff hath his Remedy over againſt the wrong Doer; rays 
for perhaps the Sheriff may be dead or inſolvent ; but herein it hath KMS 
been held, that if he bring his Action againſt the Party who made the 
Reſcue, he may plead it in bar to an Action brought by the Sheriff; 
lo if againſt the Sheriff or his Bailiff, they may plead that he had Satis- 
3 the Party, ſo that if he recovers againſt one, the other is diſ- 
charged. ä | | : 

By the Statute 2 V. M. Stat. 1. cap. 5. ſect. 5. it is enacted, „That 
upon Pound- breach or Reſcous of Goods diſtrained for Rent, the Per- 

* ſon grieved ſhall in a ſpecial Action on the Caſe) recover treble Da- 
mages and Coſts againſt the Offenders, or againſt the Owner of the 


la an Action upon the Caſe for a Reſcous, upon this Statute | it hath _ 
been held, that the Plaintiff ſhall recover treble Coſts as well as treble wok, A 

images, for the Damages are not given by the Statute but increaſed; La. Raym. 
a Action on the Caſe lying for a Reſcous at Common Law.  ' 19. Skin. 


| SIS. pl. 4. 
Catth. 321, Lawſon v. Sto in 


An Attachment will be granted not only againſt a common Perſon, Dyer an 
even againſt a Peet of the Realm, for reſcuing a Perſon arreſted 3 
Vor. IV. : > os „ betas, - 


„ 


1 11 + "IT et” 


＋ 8 >» 


* 
— + 


* found guilty of Murder, or going to Execution, or durin Exegdtion. Id. . Ho as 
erſons tranſported, for reſcuing the Body, returning, I. ſ. 10.80 reſcuing Offenders,_under 
f# 


Att called the Black A#, ſee 9 Geo, 1. C. 22, | 


W/ V 
by due Courſe of Law; ſo that if the Sheriff ſhall in any Caſe return to 


die Court, that the Perſon arreſted, or Goods ſeiſed, or Poſſeſſion of 


Lands delivered by him, by Virtue of the King's Writ, were reſcued or 
violently taken from him, ts . 8 
Rel, 5 5 ö „ 

2 Hawk, But herein it ſeems to be the Practice of late, not to grant an At- 

P. C. 183. tachment in any Caſe for a Reſcous, unleſs the Officer will (e) return it, 


(% A Di for that it hath been found by Experience, that Officers will often take 


_—— der upon them to ſwear a Reſcous where they will not venture to return 


Refſcous on One. | 
meſne Pro- ls Wont | 172 | | 
ceſs and upon a Writ of Execution; in which laſt it was ſaid by Helt Ch. J. the Sheriff could not 
return a Reſcous, and therefore the Court can have no other Ground for at Attachment but Affi- 
davits, and ought to be contented therewita ; but on meſne Proceſs a Refcous might be returned, 
which being Matter of Record, and by Conſequence a bettes Motive, ought to be given to the 
Court. 6 Mod. 141. | e | | a 
. In a late Caſe, a Diſtinction was taken where an Attachment is prayed 
POET: for a Reſcous in the firſt Inſtance, and where a Rule to ſhew Caule is 
8 only aſked ; in this Affidavits of the Fact are ſufficient ; in the other Cafe 
Payne. the Sheriff*s Return is requiſite, 


ig. 541, 2. and peſt, 402. n. 


*Pagegoo * Where, upon the Return of a Reſcue, an Attachment is granted, and 
2 Salk. 586. the Party examined upon Interrogatories, upon anſwering them, he ſhall 


3 as be diſcarged ; but if the Reſcous is returned to the Philazer, and Proceſs 
—Said by © | f 
Sir Sam, diſcharged upon Affidavits. | 

Aſtry to he | 5 5 | | | | ED 
the conſtant Courſe upon the Return of a Reſcue, to ſet four Nobles Fine upon each - Offender. 
2 Salk. 586. pl. 3. 2 Jon. 198. accord. : b fy 


— 


The Attachment maſt be returnable at a general Return. Rex v. Wilkins, P. 11 Geo, Stra. 
624.——The Reſcuers on ſubmitting to a Fine, may be permitted to read Affidavits ſo ſhew, there 
Was not any real Arreſt. Rex v. Minify, M. 12 Geo. Stig. 642. The Sheriff's Return of a Reſ- 
cue, is of itſelf a Conviction of a Reſcue, and Proceſs immediately ifſues from the Crown-Oltce 
againſt the Reſcuer. Rex v. Pember, P. 8 Geo. 2. Rep. Temp. Hardw. 112,——-Rerurn of Reſcouris 
not traverſable, and the Reſcuer muſt be brought into Court to be fined. Barnes 429.—The Reſ- 


cuert may be admitted to give Recognizance, to try falſe Return againſt the Sheriff. Barnes 430.— 


If there is a Verdict for the Plaintiff the Recognizance ſhall be diſcharged. bid. N 


5 
* 


—— — 4 2 Ys l — 


© 


() The Form of. the Proceedings on a 


8 Beltous. 
Drichbbile-; A N Indidtment of a Reſcous ought to ſet forth the ſpecial Cireum- 
That no 1 ſtances of the Fact with ſuch Certainty, as to enable the Defendzut 


DefeQ can to make a proper Defence. 
be aided by FE OL 
the Verdict. Rol. Abr. 781. 


Moor sss. And therefore, if an Indictment lay the Offence on an uncertain or in- 


203. | lame Offence at different Days, or lays it on ſuch a Day Which makes the 
Indictment repugnant to itſelf, it is void. | _ Where 


Raft, Entr. poſſible. Day, as where. it lays it on a future Day, or lays one and the 


c. they will award an Attachment againſt the 


of Outlawry iſſues, and the Reſcuer is brought into Court, he ſhall not be 


Wu pref 
lt th 


C0 
pe: 


* 
loot 


U 


VVT. 

Where an Indictment of Reſcous ſet forth that J. S. committed ſuch 9 164. 
g Felony; fuch a Day and Year and Place, per quod A. B. prædictum J. S. P. bo. 
tit et arreſtavitz et in ſalva Cuſtodia ſua ad tunc et ibidem eundem J. S. 
blur et cuſtodivit, it is made a Quære whether the Indictment be not in- 
c&cient, becauſe no Time of the Arreſt is alledged in the ſame Sentence 
i it ; and it is doubtful whether the Time of the Cuſtody, which is 
lelged in the next Sentence by Force of the Copulative, be applied alſo 
the Arreſt or not; and Dyer ſeems rather to incline to the contrary 
Dpinion. AT res : a g 
Allo it is held in Dyer, that an Indictment of a Reſcous is not good 
ihout expreſsly ſhewing the Day and Year both of the Arreſt and alſo of 
+Reſcous, and that the Time of the latter is not ſufficiently ſhewn by 
eving that of the former. | 5 + 5 
But it hath been ſince adjudged, upon Exceptions taken to an Indict- Cro.Jac.345 
ent for a Reſcous, that it was not neceſſary to alledge the Place where 2 Bulſt. 208. 
be Reſcue was made, and that it ſhould be intended, that where the Ar- 1 C. Cram- 
| was, there alſo was the Reſcue without the Word /bidem. | wo Non: 
An Exception taken to an Indictment of Reſcous, that it wanted the , _ 

Nords Viet Armis or Manu forti, but over- ruled, it being held by the 7 By N 
urt that the Word recufit implies it to be done by Force. | ſame Excep- 
tion taken 


Cm. Jac. 473. over. ruled, and there held, that though it were Error at Common Law, yet it is 
c good by the Statute 37 H. 8. c. 8. | 5 


Dyer 164. 


An Exception taken to an Indictment of a Reſcous from a' Serjeant at Oro. lac. 2 
lt, who had taken a Man on a Plaint in London, becauſe it did not es : 8 | 
tforth that the Perſon was taken by Virtue of any Warrant; but it be- 3 | 
z:ledged that he was lawfully arreſted, it ſhall be intended by a good P. C. 334. 
Arant. 

[tis faid that an Indictment of Reſcous is not within the Statute of Ad- 2 Inſt. 66g. 
ons, and that the naming the Perſon indicted of ſuch a Pariſh, without * $4. 5 
ung him any Title, is ſufficient. . 


n an Indiftment for a Reſcue from the Houſe of Correction, it muſt appear for what the Pris 
[v4 committed there. Rex v. Freeman, P. 18 Geo. 2. Stia. 1226. 


Note ; Upon an Indictment of Reſcous, if it were upon an Arreſt 
an meſne Proceſs, and the Party has appeared, the Court will be . 
ally induced to quaſh it; ſo if it be on brocel out of an inferior *Page4o1 
ut, though the Party has not appeared; for no Aid is given to inferior 


mdidions, 


ln a» Action for a Reſcue the Plaintiff muſt alledge in his Declaration Godd- 125. 
the material Circumſtances 3 as that ſuch a Writ iſſued, that he was 130. 
led and in Cuſtody, and that he was reſcued, e. Fen | 
in an Action on the Caſe for a Reſcous on meſne Proceſs, the Evi- 6 Mod. 211, 
E vas, the Bailiff ſtood at the Street Door, and ſent his Follower Wilſen v. 
lire Pair of Stairs in Diſguiſe with the Warrant, who laid Hands on 

ny, and told him that he arreſted him; but he with the Help of 
* Women got from the Follower and ran down Sairs, and the De- 
cnt hearing a Noiſe ran up, and put the Party into a Room, locked 
: c and would not ſuffer the Bailiff to enter. Holt Ch. J. doubted 
der this was a lawful Arreſt, being by the Bailiff's Servant, and not 
8 3 but ſaid, that the Plaintiff muſt prove his cauſe of Action 
0 e Party, that he muſt prove the Writ and Warrant by producing 

; opies of chem; he muſt prove the Manner of the Arreſt, that it 
pars the Court to he legal, and, in Point of Damage he muſt 
* Loſs of his Debt, viz. that the Party became inſolvent, and 


Wt be retaken, 
F f 2 (E) Df 


„ R S M Us 1 
1 . D Ot the Return of a Reſcous : And herein, 


1. In what Caſes the Sheriff may return a Reſcous ; and there 
of the Difference between a Reſcous on meſne Proceſs and Fx 


cution. 3h Fe fo 
8 Eliz. HE Diſtinction herein laid down in Variety of Books and Casa! 
868. that on a Reſcue on meſne Proceſs the Sheriff may return the Ref 
March 1. cue, and is ſubject to no Action; for that on a meſne Proceſs he wan 


| Tf 108. (a) obliged to raiſe his Poſſe Comitatus, nor would it be convenient ſta 


Rol. Rep. on the Execution of every meſne Proceſs. | 
389. | | 
Noy 40. Moor 852. 2 Lev. 144. 6 Mod. 141. Lutw. 130, 131, (a) But the Sheriff nay, if 
pleaſes, take his Fu, to arreſt one on meſne Proceſs. Noy 40. . 


Cro. Jac. But if the Sheriff takes a Man upon an Execution, as upon (0) a Ca 
419. ad Satisfaciend and he is reſcued from him, before he can bring hin 
| 4 Rep. Priſon, though he returns the Reſcue, yet this ſhall not || excuſe him; k 
: Fe at 208. when Judgment is paſſed, and he and his Bail do not ſurrender him, 
Moor 852. pay the Condemnation Money, and then a Captas iſſues, to which th 
S. C. P-2bey can be no Bail, there it is preſumed that he will not be forth- coming, 
” 1500 cauſe neither he nor his Bail have ſatisfied the Judgment, and thereforet F, 
085 if ua (8 Sheriff ought to take the Poſſe Comilatus; and conſequently it cannot be 
Utlagatum. good Return, that he took the Body, but that it was reſcued; and 
after Judg- Party may have an Action of Eſcape againſt the Sheriff on his Re 
mode, and this is provided by the Statute em. 2. (13 Ed. 1. fb. 1.) ch. 
= which was made to prevent Sheriffs from returning Reſcues to the ky 
Rol. Rep. Writ. | | ue 
389. So in Caſe of a Fieri fociat. Barnes 430. 1 Com, Dig. 205. 3 Com. Dig. 184. 50 | 
Dig 439. Tidd's Practice B. R. 109. 2 'Lerm Rep. 126. 


3 Lev. 46. In an Action on the Caſe againſt the Sheriff for bn Eſcape 9 


nee ys a meſne Proceſs, the Defendant pleaded a Reſcue, which on Dem n 
judged, Was held a good Flea, though he did not ſhew that the Reſcue wa F 
turned. | CS 85 | 


we. age: + Butaf one taken on meſne Proceſs be once in Priſon, the Sherif6 
Rol. Rep. not return a Reſcous, for the Law preſumes that he hath (e) Power wi 


* 


4414. him there, 2 
3 Bulſt.1 98. | | 5 z ; the | 
Cto. Jac. 419. (e) But if the Piiſon is broke by the King's Enemies, this ſhall excuſe the Dy 4 


78 4. Co. 84. Vent. 239 ——but not if broke by Rebels and Traitors, foi the Sheriff or 6 
hath his Remedy over againſt them. 4 Co. 84. Cro. Eliz. 815. 2 Mod. 28, Veat. 23 


. Hal. Hiſt. Tf a Felon be attaint, and in carrying him to Execution he is rel ' 
P. Le from the Sheriff, the Sheriff is puniſhable notwithſtanding the Rel ayir 
1.34 that a for there is Judgment given, and the Sheriff ſhoutd have tale 
Reſcue i no ficient Power with him; and therefore in that Caſe the Townſhip 8 
Excuſe in finable. h bes En: FEE | 
Felony. 95 


4. Of the Form of the Return, and for what Defeas it 
z . | Adualhed. . 


It hath been adjudged, that the Return of a Reſcae by a Sherf 
3 H. 7, 11. ſhew the Year and Day on which it was made, ſuch Return belag l 
pl. 3. of an Indictment. 898 8 5 | 
Bio. Return + 25 
| te Bie 97. n 
Fitz. Core. 45. Ait il. 1. 


Ea i 1 


* 


R E 8 8 E | 
But it hath been held, that the SherifPs Return of a Reſcue on a Lati- p. 
„ without mentioning the Day of the Caption, was ſufficient, all the 
Ls in Court affirming the Precedeats to have been fo. | 
The Sheriff's Return of a Reſcue, without mentioning the Place where Moor 422 
vs made, - was held naught, and the Party diſcharged. Fe TS 

So where upon a Latitat awarded againſt J. S. the Sheriff returned a Yelv. 51. 
ſcous on ſuch a Day, but did not mention auy Place where the Reſcous 7 o/fr{/tan's 
15 made; and adjudged avoid Return, becauſe it doth not appear that Calls 

er the Arreſt or Keſcous were within his Juriſdiction; but if it had 

peared to have been done in the County, it ſhould be intended within 

« Bailiwick tho? it was within a Liberty in the ſame County; and even 

ſuch Caſe the Reſcous had been unlawful becauſe the Arreſt was good, 

body being prejudiced thereby but the Lord of the Liberty. | 

But where the Return of a Reſcous recited that a Latitat was di- 2 Rol. Rep. 
ged to him, &c. and that he made his Warrant to his Bailifls, who #55: Webb 
ted J. and that he was reſcued by J. S. this was held good, * 


m. 532. 


Cafes 1 
1 the Rel 
e WA 
at ſo tad 


{ may, if 


Je 1 2. did not ſhew the Time or Place where the Reſcue was | 
A ue. DI A } Sed 1. 
0b. ; T7 c Vide the Caſes ſupra. 
hich the Upon reading the Sheriff 's Return of a Reſcous, theſe Exceptions Stil. 15 5. 
oming, | re taken to it; 1ſt, It is ſaid fect Warrantum meum Thome { aylor, - 
erefore WNT: doth not ſay that Thomas Taylor was his Bailiff, 2dly, He doth 


lay for what Cauſe he made his Warrant, and ſo it appears not 
ther it was lawful or not; and upon theſe Exceptions it was quaſh- 


cannot de 
4; and 
us Ret 
.) ch. 
the K 


Exception to a Sheriff 's Return of a Reſcue, that it was not alledged Sid. 332. 
t the Party was in Cuſtedy, it being only by Implication that he was N 
ved out of the Bailiff's Cuſtody ; and for this it was quaſhed ; ſo 

t it was not returned who reſcued, or that the Party reſcued him- 


\ » 


184. 5V 


[he Sheriff returned a Reſcous on a ſpecial Bailiff, vis. that Cook Lit, Rep. 3. 

| ſeven others made an Aſſault on the Bailiff, Ec. and the Party ar- : 

ed cepit et abduxit, when it ought to have been ceperunt et abduxerunt ; 

| the Court held the Return good as to Cook, but void as to the 

0s and he was admitted to make his Fine by (a) Attorney, which Page 403 
. ___ (4a) An In- 


ſcape 1 
n Dem 
2ue Va 


here 


Ower Ws 2 
0 dict ment for 


"ups returned againſt one into B. R, ought not to be quaſhed, although it be efropeous, ex- 
A rats that is indicted for it doappear perſonally in Court; for he cannot in ſuch Caſe ap- 
"is TYx + 49%, the Offence was criminal and perſonal, for which he muſt anſwer in 
„. 5 2% BEE. 408. 8 


xcuſe the 
heli of 


t. 233. | 
— Reſeve of a Perſon arreſted on meſne Proceſs was returned againſt Vent. 2. 
— * eee, named, and the Return was that they reſeuſſerunt, with- 2 Keb. 436. 
the len ing et guililet eorem reſcuſſiu; it being i 
ve taktl eee 7 eſcuſſi ; and held well enough, it being in the 
*ception taken to the Return of a Reſcue, that it was ſeci Warrant' 2 Jon. 197. 


ynſhip 8 
1 tt t | ) 
* "ing Fel, figill Officii, but over-ruled ; for it cannot be a War- 

* it be under Seal, and the ſaying ri Warrant” direc? implies it 


| -q dheriff returned a Reſcous thus; 1ſt, Non eft inventus in balP mea, 6 Mod.220. 
of 14 Mius brevis patet in Schedula huic brevi annex, and that , 
*R aking and Reſcous; and the Return of the Reſcous was quaſhed 
5 9 ? for per Cur. after Non ft in ventus all the reſt is idle, | 
. _ no more for the Sheriff to do. But Note; Upon the 
a Reſcons the Sheriff always concludes, that after the Reſcous 


e the Defendant Non eft invent. in Balli. ; TH 
; 2 


it * 


3 Sher 
belag u 


7 n 
= — 1 — 


FC 
5 Mod 218. The Return of a Reſcue was, that the Party was in Cuſtody of three of 
te Bailiffs, and that the Defendants in/ultum fecerunt upon onè, which the 
Sheriff called Ballivos meos ; and for that Reaſon it was quaſhed, 
Palm. 532. It hath been a great Queſtion, and much debated in Variety of Cif; 
2 Jon. 197. whether upon a Reſcue of a Perſon our of the Cuſtody of a Sheriff's Ba. 
55, 2. lf, the Sheriff is to Return the Reſcue ſecundum veritatem fadi, or ſecur- 
Lev. 214. dum veritatem in lege, that is, that he was reſcued out of the Cuſtady of the 
2 Lev. 28. Bailiff, being the Truth in Fact, ar out of his own Cuſtody, being the 
Raym. 161. Truth in Law; the Bailiff *s Cuſtody being in Law the Cuſtody of the 
4 5 Sheriff himſelf ; and it ſeems now agreed that a Return either Way! 
2.1 1 32. 2 good; and herein ſome Books diſtinguiſh between a Bailiff of a (6) Liberty 
Stil. 417. and a common Bailiff, and ſay that the Return of a Reſcue aut of the Cul. 
602 Rol. tody of a Bailiff of a Liberty ought to be ſo expreſſed, becauſe he is ſuch 
N a public Officer of whom the Court takes Notice. Others diſtinguſ 
Ley. 214. (c) between an Action on the Caſe and an Indictment for à Reſcous, for 
(e) Cro. Jac. that in the firſt the Plaintiff muſt declare as the Truth is, vis. that he 
242. was reſcued being in the Cuſtody of the Bailiff, but that in an Indidment 
5 Mod. 75 it muſt be according to the Operation it hath in Law. | 
Impey's Sheriff 220. 5 Com. Dig. 440. 2 Term Rep. 155. 


Salk. 586, But where the Sheriff returned Virtute brevis mibi direct“ feci Warra 
Pl. 2. A. B. Ballivis meis qui virtute inde ceperunt the Defendant, et in Cuſoda 
mea habuerunt quoſque fach and ſuch recuſſerunt him ex Cuſtodia balloon 
meorum ; and this Return was on Motion quaſhed ; for per Holt Ch.] 
when the Bailiffs have arreſted the Party, he is in Fact and in Truthn 
their Cuſtody, but in Law he is in the Cuſtody of the Sheriff; an An- 
ſwer either Way is good, viz. that he was reſcued out of the Bailify 
Cuſtody, or that he was reſcued out of the Sheriff 's Cuſtody ; but to lay 
that he was in the Cuſtody of the Sheriff, and yet reſcued opt of the Cul 


+ If it ap- tody of the Bailiffs, is repugnant F. 

ohe 7 FL q | 
Return, that the Warrant was to two, and the Arreſt by one only, yrt the Return is good; lo 
it is no Exception in what relates to public Juſtice, Rex v. Roe, M. 5 Geo. Stra. 117,—lt 
Return of a Reſcous of two Perſons, it is only ſaid, they could not afterwards be found, (vithw 
ſaying nec eorum aliquis,) it is ill. Rex v. Tucker, M. 6 Geo. Stra. 225. Fort. 362. That the Bi 
ee the Defendant is good. Bid. 


* 


—That the Defendant being in my Cuſtody is ſufcent 


*Page404 | 3. Whether the Sheriff's Return of a Reſcue be traverſable. 


ro. Eliz. Tt ſeems that antiently, when the Sheriff returned a Reſcue, the far 
Was admitted to plead to it as to an Indictment; but the Courſe of „ 
2 Jon. 39. has been not to admit any Plea to it, but drive the Party to Jus Aci 
Vent. 224. againſt the Sheriff in caſe the Return were falſe; and hence it is nov ſe 
2 Vent. 175. tled that the Return of a Reſcue is not trayerſable, but yet it hath beet 
mb. 295- held that the Submiſſion to the Fine doth not conclude the Party gli 


nes 429. OE TD : 1 
1 from bringing his Action for the falſe Return, if it were ſo. 


1 Scandalualf 


he who doth the fame ſhall be impriſoned till he have brought him Advice of 


Scandalum Magnatum. 


T the Time of making the Law, on which this Action is founded, 2 Mod. 156, 
A the Conſtitution of this Kingdom was Martial and: given to Arms ; on 
the very Tenures were Military, and ſo were the Services ; as Knights- 
Service, Caſtle-Guard and Eſcuage ; ſo that all Provocations by villify- 
ing Words were revenged by the Sword, which often created Factions in 
the Commonwealth, and endangered even the Government itſelf ; for in 
theſe Kind of Quarrels the great Men, or Peers of the Realm, uſually 
engaged their Vaſſals, Tenants and Friends; ſo that Laws were then 
made againſt wearing of Liveries or Badges, and againſt riding armed ; ſo 
the Stat. Weſtm. 2. 13 Ed. 1. Stat. 1. appoints, that the Offender ſhall 
ſuffer Impriſonment, until he produces the Author of a falſe Report. 


The Law on which this Action is grounded, is the 2 R. 2. Stat. 1. cap. Thisstatute 
5. which enacts, . That of Counterfeiters of falſe News, and horrible 3 5 
“Lies, of Prelates, Dukes, Earls, Barons, and other Nobles and great 2 1 : 
« Men of the Realm, and alſo of the Chancellor, Treaſurer, Clerk of the thereby it is 
“Privy Seal, Steward of the King's Houſe, Juſtices of the one Bench or further pro- 
of the other, and other great Officers of the Realm, it is defended that ere. . 
« none contrive or tell uy falſe Things of Prelates, Lords, and of others KT be 5 


« aforeſaid, whereof Diſcord or Slander might riſe within the Realm, and niſhedby the 


the Council. 
< aint. zr. 
„ ‚ 4 C012 bs 


For the better underſtanding of this Statute we ſhall conſiderr, 


{A) The Perſons who map bring this Action, 405. 
(B) For what Cords it lies, y. 
(C) The Proceedings in this Attion. 407. 


forth that did ſpcak the ſame.” 
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T hath been held, that the King is not included in the Words Great Cromp. Jur, 
J Men of the Realm, as the Statute begins with an Enumeration of Per- 19, 35. 
ons of an inferior Rank, as Prelates, Dukes, Cc. | | | 

wy it is held, that a Woman noble by Birth is not intitled to this Cromp. Jur. 

: | | 34» 
Fi hath been adjudged, that though there was no Viſcount at the Time Cro. Car, 
0 making this Statute, (the firſt Vikount being John Beaumont, who was 2 6 
OR Viſcount 18 H. 6.) yet when created Noble, though by a new Vile 35 
ie, he was intitle to his Action on this Statute, 


= / us TAS 
"FS WW 


* 


an Seal Vs 
Alſo Stephens. 
Ley 82. 
Doug. 97. 1 Term Rep. 235 to 2 
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S8 CAN DAL UM MAGNAT U M. 
Com. Rep. Alſo it hath been adjudged, that ſince the Union a Peer of Scotlana may 


- cent Falk. ledge that he hath a Seat and Voice in Parliament; for by the 5 Ann. 8. 
land v. Art. 23. all Peers of Scotland after the Union ſhall be Peers of Great Bri. 
Phipps, tain, and have Rank and Precedency, Cc. be tried, Sc. and enjoy all 
| Privileges of Peers as fully as the Peers of, England now do or hereafter 
may enjoy, except the Right and Privilege of fitting in the Houſe of Lords, 
| and the Privileges depending thereon, and particularly the Right of ſitting 
+ A Baron upon the Trial of Peers F | Ho, | 

of the Ex- N E, | 

chequer may have this Action. Palm. 565. Semb. 12. Co, 134.— It does not lie for a Peer if 
he was not ſo at the Time of Speaking the Words. Palm 566. 8 


— ——. 


(B) For what Words it lies. 


Sir Robert I this Statute, unleſs they are actionable at Common Law, and that they 
Atkins in his 


Argument. ; 
Freem, 222, Proclamation, 


pl. 229. : 
2 Mod. 156. Put the contrary hereof ſeems to have been holden in moſt of the Caſes 
on this head, and not without Reaſon, as it would be to no Purpoſe to 
make a Law, and thereby to give a Peer an Action for ſuch Words as 2 
common Perſon, might have before the making of the Statute, and for 
which the Peer himſclf had equally a Remedy by the Common Law; and 
therefore the Deſign of the Statute muſt be, not only to puniſh ſuch 
Things as import a great Scandal in themſelves, or ſuch for which an 
Action lay at the Common Law, bur alſo ſuch I hings as favoured of ary 
Contempt of the Perſons of the Peers or great Men, and brought. them in- 
to Dilgrace with the Commons, whereby they took Occaſion of Proyoca- 
tion and Revenge. | 1 | 


Sir Fran. tute ?till 100 Years after the making thereof, the Lords ſtill continuing 


AY cr guy the military Way of Revenge to which they had been accuſtom- 
—-It is ſaid 2d. . 


by my Lord Cole, that, at Common Law, Scandal of a Peer might be puniſhed by Pillory and Lok 


12 Co. 37. 9 Co. 59. 2 Mod. 162.———That it was uſual to puniſh Offenders of this Kind iu 
the Star-Chamber, 2 Mod. 152. 1 5 . 


Keilw. 26, The firſt Caſe on this Statute, ſaid to be reported, as in Kell. where 

2553 the Lord Beauchamp brought an Action of Scan. Mag. againſt Sir Ki. 
Mod. 164. Ee, ee e 5* 

cited. chard Crofts, for that he ſaid Sir Richard had ſued out a Writ of Forge. 

ry of falſe Deeds againſt him; and it was held, that the taking out 

*Papego6 * the Writ being done in a legal Way, and in a Courſe of Juſtice, the 

4 The Action Action did not lie. | 1 | 

docs not lie | 3 

for a Judicial Proceeding, againſt a Peer by AQtion, Appeal, Indieim t, . though he be acquit- 

ted. 2 Inſt, 228. Hob. 266. R. Kel. 1 B 85 5 8 f * 


Cromp. Jur. Sean. Mag was brought for theſe Words, You have no more Conſcient 
ZBucking- and held actionable.” 

ham's Caſe. jo | | | 
—8o in the ſame Book You faid you tod wind my Guts about your Neck, held actionable. Lord 
Abergeny's Caſe, Cromp. Jur, 13. ; N ; - 


| 4 39. ; 8 have an Action on this Statute, and that it is not neceſſary for him to al. 


2 Mod. 161, I T hath been contended for, that no Words of Slander are puniſhable by 


are only aggravated by the Statute, which in this reſpect is like the King's 


2 Mod. 156. It hath been obſerved, that no Adio had been brought on this Sta. 


of Ears, and that this Offence is now aggravated by the Statute. 5 Co. 125. De Libellis fam. 


13. Duke of than 4 Dog ; fe that you have Goods, you care not how you come by then; 


* 


SCANDALUM MAGNATUM. |, 


% theſe Words, You have writ a Letter to me, which I have to bew ES i. 


which is againſt the Word of God, againſt the Queen's authority, and top i 7 v. 
the maintenance of Superſtition, and that 1 will /land to prove againſt you, Prickere. 
were held actionable, and 50 Marks Damages given. i | 
80 of theſe Words, My Lord Viordant did know that Prude robbed Cro-Eliz.67. 
Shotbolt, and bid me compound with Shotbolt for the ſame, and ſaid he woes OY m_ 
| crould ſee me ſetisfied for the ſame though it coft him 100l. which I did for him, Bu de _ 
ting my Maſter, otherwiſe the Evidence I could have given would have 
hanged Prade, . | | | | 
S:an. Mag. was brought for ſpeaking theſe Words, You like not of me 4 Co. 14. 
ſince you like thoſe that maintain Sedition againſt the Queen's Proceeding ; r 
the Defendant juſtifies by ſnewing the Occaſion of ſpeaking the Words, | 
and that the Plaintiff encouraging Men to preach againſt the Common 
Prayer, he only meant that he likedof thoſe who maintained Sedition (in- 
endo Seditioſam illam dofrinam , againſt the Queen's Proceedings; and this 
was held a ſufficient Extenuation of the Words. | b 
In Scan. Mag. for theſe words, My Lord L. is a baſe Earl and paltry Ole. Jac. 


Croke Juſtices held, the Action lay, for the Words touch him in his Ho- h v 

nour and Dignity, and may raiſe Contempt for the People, and that in Broughton, 

Calc of Nobility general Words will maintain an Action. But Yelverton , 

and Fleming ſee med to incline to the contrary, and ſaid the Words touched 

not his Life, Loyalty or Dignity, but were only Words of Spleen ; et ad- 

Jornatur ; and after the Defendant died, and the Writ abated. . 

For theſe Words wrote Ca) in a Letter, [have heard that your Lordſhip Moor 1 42. 

bath ſought by uncharitable Means to bereft me of my Life, Lands and Liberty, Leas Lumley 

an Action lies. 3 e S. C. 


| 80 where one, on hearing that his Barns were burat down, ſaid, {can't 2 We 
imagine evho it ſbould be but Lord Sturton. A 


It hath been held that for theſe Words, The Earl of L's Men by his Goulſ. 175, 
Command took the Goods of H. by a forged Warrant, an Action of Scan. 
Mag. does not lie, becauſe not ſaid the Earl knew the Warrant to be 


forped, 9. | 
An Action of Scan. Mag. was brought for theſe Words, There are more ia Co. Earl 
; Jeſuits come into England ſince the Farl of Northampton wwas Lord , the 3 
equit- Cinque-Ports than ever there were before, and held adtionable. W 
= In Scan. Mag far theſe Words ſpoken by a Parſon in the Pulpit, „page o) 
e Lord of Leiceſter is a wvicked and cruel Man, and an Enemy to the Vent. 60. 


"WM of 1 
-uj 75 rent in England, adjudged actionable, and 50ul. Damages 2 Sid. 21. 


ter v Mandy 


7. that no Man of Reputation hath any Eflcem for bim, and no que pl. 7 
e | | 4; u Ear Pen- 


n ; 


— a 


So for ſaying of a Judge, 7 ou are a corrupt Judge. C1.romp. Jur. 
N e 38. Lord Ch. Ja. Dyer's Calc. 
80 for theſe Words, J. e covetous and malicious Biſhop. rods, 
| Winton v. Markham; but vide Dalf. 38. S. C. contre. 
85 for theſe Words, He impriſoned me till I gave a Releaſe. 17 76. 


cheſt er's Caſe citd. Freem. 221. 


lurd, and keeps none but Rogues and Raſcals like himſelf. Willams and 50 of Line 1 


() That the Action as well lies for Words written as thoſe ſpoken. 2 Show. 505. pl.467- 


| | Lord Leiceſ« 
50 for theſe Words, The Earl of Pembroke is of ſo little Efleem in the preem. 49. 
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a SCANDALUM MAGNATUM. 
broke v. © vill tale his Word for 2d. and no Man of Reputation values him mor: ther 
Staniel. I do the Dirt under my Feet; and held actionable, though ſaid they wolle 
; not be ſo in the Caſe of a common Perſon. | | 
Lev. 277, If one ſays, I met J. S. whom I do nat know, but my Lord P. ſet 
Sid. 434. me to tale my Purſe, an Action of Scandalum Magnatum lies, tho! not poſt 
U Si tively ſaid my Lord P. ſent him, or that it was to take the Purſe felon, 
orbormeb ouſly ; which laſt, in Caſe of an Action by a common Perſon might be: 
v. St. Jobe %%% % ial aa mb ea abnel l 

ordant. | „ ä ö 
2 59. S. C. adjudged, and there ſaid that in theſe Actions the Words ſhall not be taken 
Mitiori Jenſu.— [Fide the laſt Paragraph under this Diviſion.] 


{Ss * 


83 


N 


Sid. 233. So theſe Words, I value my Lord Marquis of D. no more than J wy 
Keb. 0 tbe Dog that lies there, were without Debate adjudged for the Plaintif, 
3 of but a Writ of Error was brought, pending which Proby was killed, but hi 
Dorchefier v. Executors after paid the Money. ' e = 


© roby, | | | 
Paſch. 279. So of theſe Words, My Lord S. may kiſs my A.——, I care not a 
Car. 2. in for him, he keeps none but a Company of Rogues about him; On No 
| 5 afar 5 guilty pleaded, and a Trial at Bar, the Plaintiff had a Verdict and 1000 
Charles Ar- lamages. | | | i | 
ar N : | 
2 Mod. 151. If one ſays of a Peer, He is an unworthy Man, and as again}! lay 
e. and Reaſon, an Action of Scandalum Magnatum lies notwithſtanding the 
Mod. 232. Words are general and charge him with nothing certain; and ſo adjudged 
6 ge by North, Wyndham, and Scrogs againſt the Opinion of At&ins, who {ad 
Lerd Teeonſ. the Statute extended not to Words of ſo fmall and trivial a Nature, but to 
end v. Dr. ſuch only which were of greater Magnitude, by which Diſcord might ari, 
Hughes. * Fc. and therefore the Words horrible Lies were inſerted in the Statute 
| Mete; the Rule laid down by the Court in this Caſe was, that Words 
ſhould not be conſtrued either in a rigid or mild Senſe, but according to the 
genuine and natural Meaning, and agreeable to the common Underſtanding 


of all Men, - 


1 


2 * 5 — 


; (C) The Proceedings in this Action. 1 


ERE I ſhall take Notice of the following Particulars - 
2 Mod. 1 58. That it is now clearly agreed, that though there be no expre6 
| Words in the Statute which give an Action, yet the Party injured mai 
maintain one on this Principle of Law, that when a Statute prohibits die 
doing of a Thing, which if done might be prejudicial to another, in ly 
| | Caſe he may have an Action on that very Statute for his Damages. 
Wil. Rep. That though the Action is to be brought tam pro domino rege quan fi 
% ſe ipſo, yet the Party is to recover all the Damages. | 
Freem. 49, That if the Words are actionable at Common Law, the Peer hath h 
pl. S8. Election to proceed on the Statute or at Common Law. . 
page 408 It bath been held. that this being a general Law the Plaintiff vent 
Cio. Car. 30 not recite it particularly, and that if he ſets forth ſo much thereof as ſhe 
2 Sid. 21. his Caſe to be within the Statute, it is ſufficient, . 
Freem. 425. | | 3 
n. That it is now ſettled that no new Trial is to be granted in Scan. * 


rn for exceſſixe Damages ; which Point ſeems to haye been determi he 


* 


No 
100l, 


law 
np the 
judged 
10 {ad 
but to 
t ariſe, 
tatute. 
Words 
p to the 
tanding 


Jury gave 4000l. Damages. 


may explain the Words by ſhewing the Occaſion of ſpeaking of them, and 


Affidavit that the Words were ſpoken in another county, becauſe a Scan- 2 Salk. 668, ö 


dom, and he is a Perſon of ſo great Notoriety, that there is no Neceſſity 


t hath been held, that no Coſts are to be given the Plaintiff on his ob- 2 She. 506. 


\ 


— 


SCANDALUM u run 
the before mentioned Caſe of Lord Townſend v. Dr. Hughes, where the 


In Scan. Mag. the Plaintiff declared that the Defendant ſpake theſe Hill. 33-4. 
Words of him, My Lord of London is a bold, daring, impudent Man for Car. 2. in 


ſending Heads of Divinity to his Clergy in theſe Parts contrary to Law, I ZA. 
ad damnum 2000/. which Sum the Jury gave in Damages. Wallop and Edment 


Williams for the Defendant moved for a new Trial, in regard there was Hickeringhill, 
no Proportion betwixt the Scandal and the Damages, and likewiſe becauſe 
there was no particular Damage proved at the Trial; the Defendant alſo 
had made an Affidavit that he was not worth 2000/. at the Time of the 
Action brought, nor ſince ; but notwithſtanding the Court refuſed to grant 
a new Trial. 7 + Hh 4 

It has been ruled, that in Scan, Mag. the Defendant cannot juſtify, let , Nod. 166. Wi 
the Words be ever ſo true, becauſe the Action is brought qui tam, in Freem. 221, 
which the King is concerned; but it has been held that the Defendant Poph. 67. 


thereby extenuate the Meaning of them, as was done in Lord (a) Cram- (4)4 Co.14. | 
; $ Which vids * 
5 ante, 406. ; 


In Scan. Mag. the Court will never change the Venue on the common Carth. 400. | 
dal raiſed on a Peer of the Realm reflects on him through the whole King- pl. 3. 


of his being tied-down to try his Cauſe among his Neighbourhood. a 

As in the Caſe of Viſcount Stamford v. Nedham, where the Action was Lev. 56, 
laid in London, and the Defendant moved to change the Venue, for Keb. 514. 
that he was prohibited to ſtay in London having been in Arms againſt the ; 
King ; but the motion was demied ; the Plaintiff being a Peer of Parlia- 1 
ment then (6) ſitting at Weſtminſter, and has Election to lay his Action (3) 74. 
where it is moſt convenient for himſelf; and there is the leſs Reaſon for 1 Sid. 188. 
3 it becauſe the Action is as well on Behalf of the King as him- 3 Mod.216, 
elf. ok | 

But in the Caſe of Lord Shafiſbury v. Graham, the Court in Scan. Mag. 2 Jon. 198. 

on a ſpecial Affidavit of the Plaintiff's Power and Intereſt in the County Vent. 363. 
where the Action was laid, made a Rule for changing the Venue; but Skin. 40. 
Note, that the Books which report and cite this Caſe, mention it as a pl: 9- 
Caſe of the Times, and that it was owing to the great Influence that Lord ol. panda; 
had in the City of London, that the Court varied from the general Rule, 


and which Rule hath ever fince, and notwithſtanding this Caſe, been ad- 
hered to. F | 
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I In the 

5 | ; pe: . Caſe of # 
Lord Sandwich v. Miller, in B. R. the Court refuſed to change the $:nue, after ſolemn Argument, 
though a Rule to ſhew cauſe was granted. 6 7 e 


It hath been held, that the Statute which appoints | that Actions for Oro. Car. 
Words ſhall be commenced within two Years, does not extend to Scan, 535: 


ag. | 8 5 
Allo it hath been held, that the Statute 27 Elz. c. 8. for bringing a Oro. Car. 
Writ of Error into the Exchequer Chamber does not extend to this 535: 
Action. | 1 e | Sid. 143 | 
It hath been held, that in an Action of Scan. Mag. Special Bail is not 3 Mod. 4 


required. | 


taining a Verdict. * ® Sed gu. of 


| | this, for, if 
2 Editor does not miſtake, Coſts were lately given in B. R. on a Caſe of Lord Bolingbroke's ? 
a nd 1 ſhould ſuppoſe in all Caſes of Scan. Mag. where the Words are actionable, and the Plaintiff 
e he is entitled to Coſts, if he is not intitled to them in Caſes where they ate not actiona: 


SCIRE 
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* As to the Proceeding in Scan, Mag. ſee 1 Com. Dig, 188, 
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() The Nature of the TUrit, 400. 
(B) Jn what Caſes it is a proper Remedy, 410. 
(C) In what Caſes necefſary, and Herein who 
are to be Parties to ic, and of the Privity 

"required herein. 11. 8 


ET And herein, 


I. Of the Sci. Fa. to revive Judgments, and after 
what Time neceflary. 411. 
2. Of the Sci. Fa. on Recognizances and Statutes. 413. 
3. Of the Sci. Fa. on Letters Patent. 4157. 
4. Sci. Fa. by and againſt Executors and Adminiſtra. 
e 410» - 33 
5. By and againſt Heirs and Tertenants. 417. 
6. By and againſt Huſband and Wife. 419. 
7. Sci. Fa. againſt Bail. 420. KLE 


(D) The Form of the TUrit OT Pra, 

and how far it muſt purſue the Mature of the 

___ original Action. 421. ; 
(E) Pleadings to a Sci. Fa. 423. 


/ 


* * 4 
a. 2 


N 


Y The Nature of the Crit, 


It. Ses. Scire Facias is deemed a (a) judicial Writ, and founded on ſome 
es. Matter of (6) Record, as Judgments, Recognizances, and Letters 
3 1 Patent on which it lies to inforce the Execution of them, or to vacate orſet 
ea, them aſide; and though it be a judicial Writ, or Writ of Execution, yet it is 


1 N. B. 267. | ) | : 
We ry 8 ſo far in (c) Nature of an Original, that the Defendant may plead to it, 


7 
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ine Sur | 7 5 

Ceran et Render of an Advowſon a Sci. Fa. ſhall be granted; for this is a Judicial and no Original. 
| th 9 2 Inſt. 470. (5 That in man Caſes a Sci. Fa. is granted partly upon a Record, and partly __— 
ach a Suggeſtion, without which no Proceeding could be on the Record. 2 Inſt. 450.—That the 
WA Rulc holds not always good. That where one comes in by Matter of Record, he aught not to be 
WE ouſted without a Sei. Fa. for he, whoſe Lands are ny tn upon an Elegit, upon a Recognizance, 
WE aſter the Debt be ſatisfted, may enter without a Sci, Fa. but the Conulce of a Statute, becauſe he is 
do have Coſts or Damages which be not known, cannot be ouſted without a Sci. Fa. Ci0. Car. 589. 
1400. 67. 2 Rol. Abr. 497.— Sci. Fa. lies in Chancery on a Patent; for the Patent being inroll- 
ea is a Record'of that Court; but where Sci. Fo. is brought for the Forfeiture of a Patent or other 
" . Thing in another Court, there ought to be an Office found in ſuch other Court before the Sci. Ha. 
468 to found the Sci. fa. 
res. 223. [Vide pg. 416.] (e) In Nature of an Original. Skin. 682. Comb. 455. —Theie 
e many &. Fe. in the Regiſter among the original Writs, Lucas 258. 0 


W 


$ CER E FACT A 6 


and it is in that Reſpect conſidered as an (a) Action; and therefore it is, 
held, that a Releaſe of all Actions, or a Releaſe of all Executions, is & . 
good Bar to a Sci. Fa. e | - T5 


| | Declaration 
. 1 vo Sid. 406,— 
and may be formed according to the ſubject Matter Carth. 107, 


* But though it be held that a Sci. Fa. is in Nature of an Original, yet *Page410 
it hath been adjudged, that no Writ of Error lies into the Exchequer Oro. Car. 
Chamber on a Judgment given in B. R. on a Sci. Fa. the Statute 27 Elia. 286, zoo, 
| cap. 8. which gives the Writ of Error, mentioning only Suits or Actions _— 

of Debt, Detinue, Covenant, Account, Actions upon the Caſe, Eje&ione , 754 p. 
Firme, or Treſpaſss. . 5 . g 


— — ” Ss _—_ * — 


DEBT * ˙ ep da Salk. 263. 
pl.4. Ld. Rayme. 97. See 5 Mod. 228. 12 Mod. 105. Comb. 393. 1 Term Rep, 388. 2 Term. | 
Rep. 46. | | 15 5 r TI | 

Alſo it was formerly held, that the Plaintiff could not in a Sci. Fa, re- Dall. 95. 
cover Coſts ; but this 1s now remedied by the Statute 8 & g W. 3. cap. 1 1. 3 Bulſ. 322 


ſed. 3. | 


q 
* 23 . 1 4 1 
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(B) In what Caſes it is a proper Remedy, 


FF a Bill of Exceptions be tendered to a Judge, and he figns it and 2 luft. 438. 
dies, a Sci. Fa. lies againſt his Executors or Adminiſtrators to cer- ö 
tify it. f d : 4 
So ifa Man be outlawed, who at the Time of the Outlawry was be- 2 Inſt. 428. 
yond Sea in the King's Service, and he brings a Writ of Error to reverſe vide Title 
this Outlawry, and obtains a Certificate of the Marſhal of the King's Ne: 
Hoſt, (as he ought to do) in this Caſe, notwithſtanding the Marſhal 
dies, yet may he aſſign the fame for Error, and upon ſhewing the 
Certificate have a Sci. Fa. to the Executors or Adminiſtrators of the 
Marſhal. ER | | 1 
A Sci. Fa. lies againſt a Sheriff who levies Money on a Fi. Fa. and re- Hutt. 3a. 
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tains it in his Hands. Cro. Jac. 
| | 514. bY 

And. 247. 

Godb. 276. 


80 a Sci. Fa. will lie for a Fine aſſeſſed on the Party at the Juſtice Seat Cc Es 
of a Foreſt, 1 4 PEE 1 409.—Lie 1 
to have Execution of Damages recovered in an Appeal. Cro. Jac. 349. 


—— — 2 — 


Upon an Elongavit returned by the Sheriff, a Sci. Fa. lies againſt the Comb, 1. | 5 
Pledges in a Replevin, by Plaint in the Sheriff's Court tranſmitted to the That a Sci. i 


Huflings, and fo to B. R. by Certiorari. 8 2 ＋ 1 
| Sheriff for 


n 


N taking of inſufficient Pledges in Replevin. Hutt, 77. 
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3 Saure Facias in Replevin will lie on Plaint, or on Writ, One may be Bail with others forhims 
ſelf; if elongat. is returned for the Principal, the Pledges may be ſued; if the Writ of Inquiry 1 
reducible to a Certainty, it is enough; and Diſcontinvance is nothing in this Suit, unleſs it had 
been void or a Nullity, Mulſo v. Sbere, T. 4 Geo. Fort 330, | 1 
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If one hath Judgment in a Quare Impedit, and after, and before Execu- Moor 247 ; 
uon, the Party is outlawed, the King may have a Sci. Fa. to Execute the Cto. Elis. 
udgment, the King having Privity enough in this Caſe to ſue Execution, % 3%5* 
cauſe the Thing (5) as it was in the Plaintiff veſted in the King, b) Where 
| | aving the 

Thing gives a ſuſſicient Piivity to maintain a Sci. Fa, ing 168, I gl : 
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z %%% ed het a 
| On Nieten On a Motion 16 diſcharge an Outlayrry which was pardoned by the AQ 
bor a Sl. Fa. of Oblivion, the Court held that it could not be done on Motion, but 
3 * * a that the party muſt bring a Sci. Fa. on the Act. 255 | 
/ od do et uno 7˙⅛ͤlñNß ec du | 

| made void by the general Act of Pardon, 12 Car. 2. the Court doubted whether this was to be 
| done by Sei. Fa, or Audita Querela. Sid. 231. Eros 


| 5 Mod. 88. Where one obtained Judgment, and after had Judgment in a Sci. Fa: 

1 thereupon, and then became a Bankrupt, and the Original Judgment was 

| aſſigned by the Commiſſioners to S. S. upon Motion it was entered to intitle 

him to the Benefit of the Judgment in the Sci. Fa. without bringing a new 
Tore: | | | | Wl 

| *Pageqit * A Sai. Fa. brought by the, Succeſſor of a Preſident of the College of 

| Cio. Jac. * Phyſicians in London, upon a Judgment in Debt obtained by him upon the 

= <4 Ai, Statute 14 H. 8. cap. 5. againſt- practiſing Phyſick in London without a 

v. Gardener. Licence, he having died before Execution; it was objected on Demurrer, 

that the Sci. Fa. ought to have been brought by the Executor or Admini- 

ſtrator of him who recovered ; but without argument the Court held that 

the Succeſſor might well maintain the Action, for the Suit is given to the 

College by a private Statute, and the Suit is to be brought by the Preſi - 

dent for the Time being; and he having recovered in Right of the Corpo- 

ration, the Law ſhall transfer that Duty to the Succeſſor of him who re- 
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| Mich, ) W. covered. | | | ; 
ic. B. A Sei. Fa. was brought in the Court of C. B. to reverſe a Fine in An- 
Leucb v. cient Demeſne, and it was ruled that no ſuch Writ lay, but that the Party 
Fonfſn, ought to bring his Writ of Deceit. | . | 
=_ | | | | 
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(©) In what Caſes neceſſary; and herein who are 


do be Parties to it, and of the Privity required 
| nerei i And thereon; 7 5 GE” 
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1 J. and the Scire Facias in Perſonal Actions was given by the Statute of (5) 
Eid he was em. 2. 13 Ed. 1. flat. 1. cap. 45. Uo 
ot ſatisfied | | in 35355530 
at no $:. Fu. lay at Common Law upon a Judgment in a Perſonal Action; for the Words fo: 
„ guecungue irrotulata, in the Statute of Weſtmr. 2. 13 Ed. 1. ſtat, I. c. 45. came after Cantz 
_—_ C.,cntioncs, and therefore could not be conſtrued of Judgments, but that the Law had been 
Naken to be otherwiſe, and therefore he muſt ſubmit. * (5) Which ſee explained, 2 Inſt. 469, 

170. and that this Statute gave the Sci. Fu. in Perſonal Actions. Co. Lit. 290. b. Sid. 351. 
2 Co. 12. - Mod. 248. 3 Mod. 189. | . ; : 


nd. 450. 1 But in Real Addions, or upon a Fine, | though no Execution was ſued 
K + out within a Year after he Judgment given or Fine leyied, yet . 


upon the Judgment or Fine. | | 


(a)TheRea- 
ſon why it 


| | : lay in this 
Caſe was, for that in a Real Action one could have no other Advantage of his Judgment; but in 


: Perſonal Action, Debt would lie on the Judgment. 7 Mod. 64, 66. 2 Ld. Raym. 806, 2 Salk, 
600. pl. 9. Za | | 5 


A Sci. Fa. lay as well in Mixed as Real Actions, as upon a Judgment galk. 288. 
in an Aſſiſe. So it Jay upon a Judgment in a Writ of Annuity. pb 17 

It hath been Adjudged, that if there be Judgment in Ejectment, and 2 Salk. 6. 
no Execution ſued thereon in a Year and a Day, an Habere facias fofſeſſionem pl.g. os 
cannot be ſued out after without a Sci. Fa. and Holt Ch. J. ſaid, that as pl. x5, N 
to the Poſſeſſion of the Land an Ejectment was real, and the only Remedy 2 Salk. 600. 
: Termor for Years had, and that a Recovery therein bound the Right of pl. 9. 
Iaheritance. 8 | Comb. 250. 


rtr Toe 1 — 3 
et vid. Sid. 317, 351. 2 Keb. 307. Skin. 161. pl. 10. 3 Lev. 100. Lutw. 1268. 


* But though after a Year and a Day there can be no Execution of a „Page 412 
judgment without a Sci. Fa. yet if the Plaintiff hath been delayed by a 5 Co. 88. 
Writ of Error, he may take out Execution within a Year and a Day after 1 


Moor 566. 
the judgment affirmed. pl. 772. 


86. Godb, 372. Palm. 448. and 2 Inſt. 471, where it is ſaid, that though it had been otherwiſe 
kolden, yet common Experience and later Reſolutions are ſo. | 


And therefore it hath been adjudged, that if a Man recovers Debt or Rol. Abr. 
Damages in B. R. and after within the Year the Defendant brings a Writ 52. _— 
of Error in the Exchequer Chamber, where the firſt Judgment is affirm- p.,,; v. 
ed after the Year expired, yet the Recoverer may have Execution by Ca- Drake, 
jas or Fi. Fa, within the Year after the Affirmance, without a Sci. Fa. Cro. Elia. 
for the Affirmance is a new Judgment. e 

So if after the Year after the Recovery the Defendant briags a Writ of Rol. Abr. 
Frror, and the Judgment is affirmed, though before the Writ of Error 899. et vide / 
brought the Recoverer was put to his Sci. Fa yet this Affirmance is a new bes w— 
jJulpment, and the Recoverer may have within the Year after the Affirm- ©, © 97 
ace a Fi. Fa. or Capiat without a Scire Facias. © 55 

So if he be Nonſuit in the Writ of Error, or if the Writ of Error be Cro. Jae. 
(continued ; for though in theſe Caſes there is - not any new Judgment 364. 
yren, yet the bringing of the Writ of Error revives the firſt Judgment. — 5 

If 4. recovers againſt B. in B. R. Damages and Caſts, and thereupon Rol. Abr. 
bah Judgment againſt the Bail after a Sci. Fa. Hc. and after B. and the 899, Trin. 
Bail join in a Writ of Error upon the Statute in the Exchequer Chamber, 9 Cat. I. 
nd after the Year and Day paſſes, in this Caſe, notwithſtanding this Writ what en 
> Error, the Court of B. R. may grant Execution, for this is a void - _ 
4 nit of Error, and as if no Writ of Error had been brought, and there- 
'vre it ſhall be no Continuance of the firſt Judgment; but the Year and 
Day being paſt, the Plaintiff cannot have Execution without a Sci. Fa. 
wough the Year paſſed after the Writ brought. + | > 

if upon a Judgment there be a Cefſat executio for a Year after the 6 Mod. 14, 
«pment, the Plaintiff within the Year may take out Execution without 288, 
a Ki. Fa, 1 5 | 7 Mod. 64. 

& os | 2 Salk. 600. 

pl. 9. 2 Ld. Raym. $06. 


em it hath been held, that where Execution path been taken out after 31 Lo. 404. 


* kear and Day, it is not void, but voidable only. maſk 5 273. 
| | A u 


J 


SCRE SF SS C:'LAT 
| But though it ſeems agreed that the Execution being ſtaid by the 
ny 444 _ of the Defendant, the Plaintiff may after the Year and Day e 
4. vide Tit. cution without a Sci. Fa. yet it hath been held, that if the Execution z 
Tejunction. ſtaid by Iajunction, though by the Act of the Defendant, yet the Cour 
will not take Notice thereof # - 
Carth. 283, If Judgment be given in Debt, and no Execution ſued out within the 
Seymour v. Year, yet the Plaintiff may after have an Award of an Elegit on the bol 
wer. a of the Judgment as of the ſame Term with the Judgment, and thence 
1 continue it by Vicecomes non miſit breve ; ſo held on a motion to ſet afde 
Comb. 232. the Execution; and though the Court ſaid that an Zlegit ought to be 
S. P. where actually taken out within the Year, yet being informed by the Clerks of 
wig ee the Court, that it had been the Practice for many Years to make ſuch 
Ab, that Entry, &c. it was ſaid to be the Law of the Court, and they ordered the 
it was not Execution to ſtand. heh | 1 
the Practice i 5 
to award an Elagit on the Roll, becauſe Attornies think they can have no Execution after; but i 


was ſaid by the Court to be a miſchievous Practice. 


*Page4 1 4 If the Demandant or Plaintiff take his Proceſs of Execution withi 
2 Inſt. 471, the Year, though it be not ſerved within the Year, yet if he continue the 


COA ſame, he may have Execution at any Time after the Year. 
b. et vide | 
2 Leon. 77, 78, 87. 3 Leon. 259. 4 Leon. 44. Sid. 59. Keb. 1 59. 6 Mod. 288. 


Caſesin B. R. If the Plaintiff delay the executing a Writ of Inquiry, till a Year after 


Paſch, 13. 5 f ; : Pay | 
Wis. How the interlocutory Judgment, he cannot do it after without a Sci. Fa. 


v. Cuton. 5 oat iP ory „ | 

2 Salk. 60z In the Caſe of the King there need not be any Sci. Fa. after the Ver 
pl. Tz. and Day. | BT | 
Id. Raym. ü | | 2 N | | | Es 
328.553: Salk. 89. pl. 11. 402. pl. 10. 7 Mod. z. See 5 Mod. 396. Carth. 447. 3 Salk. 3% 


2 Salk. 598. If a judgment be above ten Years ſtanding, the Plaintiff cannot fur: 

pl. 3. Si. Fa. without a Motion in Court; if under ten, but above ſeven, be 

cannot have à Sci. Fa. without a Motion at Side Bar. Note; if att! 
ſuch Motion, and Judgment revived by Sci. Fa. the Defendant dies befor 

Execution, the Plaintiff muſt ſue a new Sci. Fa. but may have it witho#t 
Motion, for the Judgment was revived before. 


Rol. Abr. After a Judgment, if the Plaintiff within the Year ſues a Sci. Fu K 55 


o. Trin, cannot after have a Capias within the Year till he hath a new Judges 
13 Car. 1. in the Sci. Fa. LN p 1 5 +4); L : | * - g's _ that 
Roberts v, 855 | | „ 

Ping. | | | HSE 
t Ifa Sai. Fa. has lain four'Days in the Office, Summons upon it may be made any Time be | 
the Court is up, on the Return-Dav. Obrian v. Frazier, M. 12 Geo. Stra. 644.— lf Dore n 
dies after Writ of Inquiry executed, and hefore the Return, and the Sci. Fa. is to ſhew Cauſe a 1 
new Writ of Inquiry ſhould; not be awarded, it ſhall be quaſhed ; for it ſhould be to ſhew Cant 7 
the Damage saſſeſſed ſhould not be recovesed. KR. on Demurrer, ir v. Leeds, 13 N > 
Goldfevorthy v. Southcott, H. 22. Geo. 2. B. R. 1 Wilſ. 243. If Defendant pleads to * 
quare, Wc. that Plaintiff ſhould not have his Ao», (inſtead of Execution) it is well enovz . 
v. Jones, P. 4. Geo. 3. 2 Will. 251. —— The Term of the Recovery need not be 2 
Barnes 431.—It may be quaſhed on Plaintiff's Motion, after Appearance, without Colt. E 
31.—On Jor ment Mic. Term, Execution was ſtopped by Injunction, and afterwards ! on | 
telled the laſt Day of the ſubſequent Mic. Term: but it was held irregular, without Sei 
V/rit of Error is Matter of Record, which the Court can take Notice of, but an . pert rd 
Winter ws Lightbound, P. 6 Geo, Stra. 301.———If a Delay of Execution for a Year has a Ry 
the Defendants by Bills for Injun&ions, and by obtaining Time for Payment, Execution * 15 
ſued out without a Sei. Fa. 3 and if a Rule to ſhe v Cauſe why it ſhould not be ſet 2 ate 
the Coutt will diſcharge it with Coſts. Mickel v. Cue, M. 32. Geo. 2. 2 Burr. e 
NMiits and Scire Fieri Inquiry, Deva/tavitreturned, and traverfedy if the Defendant does , 


1 SCIRB res 

Xt» 7 | 

an i Z Of the Sei. Ea on Recognizances and Statutes, | | 

n the tions ſaſemnly ackoowledged, and entered of Record; and the Sch Tu o 

Roll thoſe in the Judicial Writ, and (a) the proper Remedy the Conuſee hath (a) II 4 
bee e herein we maſt diſtinguiſh (5) between Recognizances ut Common ofen: Re- 
A Law and Statutes Merchant, Ac. for upon the former, if the Conuſee cognizance, 
to be id not take out execution within a Year after the Day of Payment aſſign- but only a 
Tks of ed in the Recognizance, he was obliged to commence. the Suit again by 80, Fs: 
» ſuch Original ; the Law preſuming the Debt might have been paid, if they did oa Se 
ed the pot ſue Execution within the Year after the Money became payable; but 291. 


this Law is, altered by gm. 2.13 Ed. 1. ſtat. 1. cap, 49. by which 2 laſt 469. 
| the Conuſee hath a Sei. Fa, given him to revive the Judgment and put it in E. N. l. 296. 
; but Execution, if the Conuſor cannot ſtop it by pleading ſuch Matters as.the , o. Recog, 
Law judges ſufficient for; that End, ſuch as a Releaſe, Qc. but the Conuſee 5 
of a Statute Merchant, tc, may at any Time ſue Execution on them with-, 
ont, the Delay gr Charge of-2Se. Fa. rr on 
Alſo as to Recognizances at Comman Law, and Statutes a d ,Recog- 2 Inſt.335. 
nizances introduced by Statute Law, we muft further diſtinguiſh, that if 471 R 
og the firſt the Conuſee dies before Execution ſued, his Executor ſhall not OS 
ſue it, even within the, Year, without bringing a Set. Fa againſt the Co- 45, 50. 
ar alte nuſor ; the Reaſon. is, becauſe the Law Foe ct the Debt might have 4.4 
3 been paid to the Teſtator, and therefore will not ſuffer the Debtor to be 
moleſted, unleſs it appear that he hath omitted to perform the Judgment; 
he Jer e rd this is to be done by Sei. Fa. brought by the Executor, for the Alte - 
| 65 at Common Law; but this tend - 
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ration, of the perſon altereth the Procels 
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ing to delay, the Sci, Fa. is taken away in Statutes and Recognizances by | 

alk, 3 Statute Law by the ſeveral Acts of Parliament which introduceth them; | 

and therefore upon the Death of the Conuſee of a Statute Merchant, Cc. |. 

ot {ue his Executors may come into Chancery, and upon their producing the tt 

yen, i Jeſtament and the Statute, ſhall have Execution without a Sci. Fa. as the |. 
if ale Teftator himſelf might. 5 5 * | 
s heſar * If a Man be bound in a Recognizance to the King, upon Condition ®Page4 14 | 


without to be of good Behaviour, tc. he cannot be indicted for (a) Breach of the 
good Behaviour, by which he forfeits his. Recognizance, without a Sci, Fa rats 

i, Fa. it tor if 2 Sci. Fa, had been brought, he might have pleaded ſome Matter in £ by va 
ge Diſcharge thereof. 2 c 
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JJ... ti ne 
0 be faid a Breach, wide Cro. Car. 498. And how to be aſſigned, vie 3 Bulſt. 220. Cro, ſac, 
- arr. Stil. 36 5 Ho e ee | 


Defendal If a Man acknowledge a Recognizance, to be paid at a-Day within the 21 E. 3. 22. b. 
le why Year aſter the Date of — eden. n in this Caſe he _ have Exe- — Abr. 
Carle vl cuton by Fi. Fa. or Ekgit within the Year after the Day of Payment, gr 
90 $6.0 though the Year be paſt from the Date of the Recognizance. | 451 $726 
1 1f 4. enters into a Recognizance or Statute, Wc. to B. and the Sum is 2 Rol. Abr. 
made payable at three ſeveral Days, as 200. at each Day, the whole Debt $58. | 
being 60, when the firſt Day of Payment is elapſed, the Conuſee may FG 2s. 
Vor. IV. ox nf e 1 ave 471. 5 
. | Ss Co. 87. 


— 


_ _— 3 „ * — 1 ct 3 * 2 WI . 


5 reaſonable Time, the Court will not telieve on Motion. Wharton v. Richardſon, T. 11 Geo. 2, 
18 8 93S-———The Defendaot cannot plead that the Warrant of Attorney was given on an uſu. 
ak DS (PBs Gout; ' 9 Geo. 2, Stra. ** wt. Jeu Hardev. e e 
| Adminiſtrator has obtained ment after Verdict, the Adminiſt q 
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: 450, 497- fied from any caſual Profit ariſing from the Land, in theſe Caſes the 


Gd ra e 

have Execution for 20l. immediately, and ſo for the Reſt as it becomes 
due, without waiting for the laſt Day of Payment, as he muſt have done 
if the Debt had been due by Bond; and this holds as well on Recogniz. 
ances at Common Law as upon Statutes; and the Reaſon is becauſe thel 


. 


are in Nature of three ſeveral Judg mens 

1 If a Man recovers an Annuity, he ſhall have Execution for every Time 

Rol. Abr that occurs after by Fi. Fa. or Elegit within the year after the Time in. 

9". 471. curred, though the Year be paſt from the Judgment, but not after the 
Salk. 258. Year without a Sci. Fu. 6s bopllou 68 2 pre IP IR ay 


a 
& « 3 3 7 * 


If two acknowledge a Recognizance of 1001. quilibet corum in fuld, 


2 Inſt. 395. 
1 may ſue ſeveral Sci. Fa. againſt 


.. that is jointly and ſeverally, the Conuſee 
: the Conufors upon this Recognizance. TnL N 
2 Rol. Abr. 80 if 4. B. and C. bind themſelves jointly and ſeverally in a Statute, 
308. the Conuſee may have Execution againſt one of them alone, or againſt all 
together; but he cannot have Execution againft two only, for the Exeeu- 
tion muſt purfue the Statute which is joint or ſeveral, but Execution 
._  apainft two is neither one nor the other, _ _ „ 
Co, Lit. 290. By the Statute 32 H. 8. cap. 5. it is enacted, That if Lands delivered 
2 loſt. 678. in Execution on juſt Cauſe be recovered from the Tenant by Execution 
4 Co. 07. before he hath received his whole Debt, the Conuſee (and, by a favour. 
able Conſtruction of the Statute, his Executors) may have a K. Fa, out 
of that Court where the Execution is firſt awarded, or out of any Cout 
where the Record ſhall be moved by Writ of Error and affirmed ; but this 
Statute is to be conftrued under theſe Reſtriftions, that where the Conuſee 
hath Remedy for Part of his Debt in preſenti, or fonts for the Whole or 
for Part, there he can have no Aid nor Benefit of this Statute. 
2 Rol. Abr. Herein likewiſe we may conſider that a Sci. Fa. ad rehabendum terran 
450. lies for avoiding Executions on theſe Statutes, which differs from the 
| Writ of Audita Querela, for that avoids an Execution unjuſtly obtained 
at firſt ; but the Sci. Fa. allows the Execution juſt at firſt, but ſhews that 
the — for which it was granted being obtained, it ought of Conſequence 
to ceaſe. - % „„ ug 7 
4 c 6) And therefore if the Conuſor, after his Land is extended, tenders 
2 Inſt. 398. the Money to the Conuſee, who refuſes it, or if the Debt, with al 
2 Ro). Abr. Coſts and Damages, which the Statute de Mercatoribus allows, be ſatis 


„ 


Conuſor is put ta his Sci. Fa. and cannot enter; but in Caſe of an 

Elegit on a Recognizance at Common Law, when the Conuſee is an- 

ſwered his Debt by the Perception of the certain and uſual Profits of 

the Land, the Debtor may enter, and is not put to his Sei. Fa. yet in 

4 this Caſe, if the Creditor be ſatisfied by an accidental Perquiſite, there 

*Page41s * the Debtor cannot enter, but muſt have a Sci. Fa, ad f elubendum in 

| ram; and the Reaſon of theſe Diſtinctions is, becauſe in the firſt Caſt 

the Execution iſſues according to the Direction of the Statute, not on!y 

ill the principal Debt be levied, but all Coſts and Damages ariſing hy 

. Reaſop thereof; and therefore, ſince the damages are not aſcertaine 

' the Record will always oppoſe an Entry, which is but an Act in Pal, 
and cannot be turned into a Defeaſance of a Matter of Record 
ſuch Damages are ſettled on Record in the Sci. Fa, But in the ſec 

Caſe, when the Debt is certain, and the Value of the Land 

in the Extent, there, when ſuch Debt is paid by Perception of ſuch 

ſettled Profits, there is no Act on Record to oppoſe” an Entry, and 

© therefore an Entry is lawful ; but where the Satisfaction ariſes from 1 


— 


didental Profits which do not appear in the Extent, this then is ſtill 
Matter of Record in Oppoſition to the Entry, ſince ſuch accidental 
Profits do not appear in the Valuation of the Land ſettled by the Extent 
e / e b eee 
So if Lands be extended oh a Statute, and the Time of the Extent 4 Co: 67. | 
expired, the Conuſor is put to his Sci. Fa. becauſe the Conuſee may 3 Rol, Abt, | 
have Cauſe to hold the Land longer than the J ime of Extent, for he 497: 
may retain it till he has received his Coſts of Suit and reaſonable Ex- 
nces. | | _—_ 
* Map no Sci. Fu. lies upon a general Averment that the Conuſee has à Rol Abr. 
levied the Debt before the Time of the Extent expired, becauſe this may 482. 
happen by the Conuſee's Induſtry in improving the Land, which the 
Debtor can take no Advantage of. So if the Land taken in Execution be 
really worth 20/. per Ann. but it is extended only at 10/. though by 
this Computation it is evident the Conuſee might levy the Debt before 
the Time of the Extent is ended, yet the Conuſor, upon an Averment 
that the Debt is levied, ſhall have no Sci. Fa. becauſe that would be con- 
trary to the Record, and the Court is to judge of the Value according to 
the Extent ; by which it appears that the Debt is not levied j but, if the 
Conuſee has levied part, by cutting of Wood, and has received the Reſi- 
due, as appears by an Acquittance, in this Caſe he ſhall have a Sci. Fas 
The Reaſon is, becauſe the End of the Extent being only to ſatisfy the 
Conuſee his reaſonable Demands, whenever it appears to the Court that 
they are anſwered, whether it be by the Perception of the Profits or 
_ Otherwiſe, they grant a Sci. Fa. to avoid the Extent: ( ep z 
If the Conuſee has levied Part of the Debt according to the Extent, go Abe, 
che Conuſor, upon Tender of the Reſidue in Court, ſhall have a Ser. Fa. 4 * Bf 
to recover the Lands within the Time of the Extent ; for here it appears - - 
on Record how much was due at firſt, how much was paid, and whar |. 
remains due and in Arrear; but, if the Conuſor had tendered the Re- bi 
mainder of the Debt out of Court, or if in Court he had only offered to 3 
come to an Agreement with the Conuſeey in neither of theſe Caſes ſhall 
- aps Fa. be granted, becauſe it does not appear on Record that the 
ebt is paid, _ . | a 8 . [+ 
The —_— of a Reverſion may bring a Sci. Fa. againſt him who Dyer t. pl. . 


* 


4 
1 
x 
2 


hath Execution of the Lands on a Statute Merchant, on alledping that 
he hath datis faction by ſome caſual Profits, though he was not Party or . 
Privy. rtf Oe 3% V t Scire . 
FFC 3 | dias in the 
Petty- Bag will lie on a Bond given to the late King, his Executors and Adminiſtrators, as within 
33 H. S. c. 39. Rexv. Bradford, H. 1 Geo. 2 Ld. Raym. 1327. in Chancery; Sei. Fu. cannot be 
teſted the ſame Day the Party makes Default. Ke v. M bite, H. 18 Geo, 2. Stra. 1220. 


45 
7 


3. Of the Sei. Fa. on Letters Patent. 


The Writ of Sei. Fa. to repeal Letters Patent lieth in three Caſes ; , 1ag.88, 
iſt, When the King by his Letters Patent doth grant by ſeveral Let- 
ters Patent one and the ſelf ſame Thing to ſeveral Perſons, the firſt  ' BB 
* Patentee ſhall have a Sci. Fa, to repeal the ſecond ; 2dly, When the #Pgves i688 
King doth grant a Thing upon à falſe Suggeſtion, he  Preragativd Regis ©” BM 
may by Sci, Fa. repeal his own Grant ; gdly,* When the King doth grant 
any Thing which by Law he cannot grant, he Jure Regie, and for che 
Advancement of Juſtice and Right, may have a Sci. Fa. to repeal his own _ * 

ters Patent ; and the Judgment in all theſe Caſes is, Qu rams „ 
Litere Putente didi Domini Regis revocentur, tancellentur, evacuentur, "© 
achullentur, et vacye tt invalide pro nullo penitus Hhabrantur ct tencantur, 


&; 
62 2 ac 


SSCL EFACTS I 
ac diam 90; ; neee, corundem, cancelletur, calſetun et 
tur, 


4 Vent. 344. - Where a Paten is granted 50 che prejudice of the Subject, the King of 
The King v. Right i is to permit him upon his Petition to uſe his Name for the FA | 
or, 5 aj} it in Sci. fu. at the King's Suit; and to B Multiplicity of Actions; 
71 Lev. 220, or ſuch Actions will lie hot withſtanding ch void Patent; as where the 
221. S. C. "King grants à Patent for holding a Fair or a Market without a Writ of 
6 Mod. 229. Hd quod damnum, or where ſuch Writ hath been deceitfully executed, in 


5. P. ſuch Caſe a Sci. Fa. lies to repeal the Patent. 
Whew „ ©  Andthoughin+the above Caſe it was urged that a Sci. Fa. did 12 5 
(a) 5 fl -ncpeal ſuch Patents, becauſe there is (a another Remedy by m- 


vide Dyer mon Law, i. e. by Aſſiſe of Nuiſance, Quod bermittat, EA where the 
197. Matter ſhall be tried by a Jury and ſeveral Judges, and. not, by one Judge 


609 74 qinly as it is in ( Chancery; yet it was reſolved.thatithe King has an 
Gale, »undoubted Right to repeal a Patent wennn 8 is w e Nr. his W 
100 It is the! prejudiokd, and that by Sci. Tun. 5 


heſt Point 3 
© 48 Lord chancellor 8 Tce to cancel the * Letters Patent under he Great Seal; 
4 Inſt, 88, uo Title Fur ſaſclis inn of UF Court 0 on Shane. 


a Ley, 233. 1 was Uke wile ehfehed i in the re Oak, chat: OR hag be 
| been an Office found before the Sri Fa. Fact or that a Sci. Fa. is a 

Judicial Writ, and ought to be founded on 2 Kecord; to which it was 

anſwered and relolved, that true it is, a Sci. T. ought to be founded on a 

Record; and ſ5 it is here, for the Patent is 4 Record in Chancery upon 

Which * iſfued, and it is à ſufficient Record whereon' to found 

it,; but where the $4. Fa. is brought” for the Forfeiture of a Patent or 

other Thing in another Court, there ought | to be ound an Office in ſuch 

other Oourt before the Sci. Fa. iſſues, except the Forfeiture appears of 

| Record i in the ſame Court whereupon to found the Sci. Fa. and where the 
0% Co.96. Office is found, the King ſhall ſeiſe (e) preſently upon the Office found; 

| but where the Offic e is founded upon the Office itſeſf, as here, the King 

_ ſeiſe till ihe FELT, 'or "other Defet 9 the Pitch be ue upon 

e Sth Bd. 


by 7 *% q 
FF win 0 #34 


26 0 


no i N. Fa. by apd agdioſt Executots and Adminiſtrators, 


as the Heir, Executor or Adminiſtrator, though they be privy, and it be 

| within the Year, ſhall have no writ of, Execution, but a Sci. fe to enable 

Bs... | e e 5 to the Suit, and fo of the Tenant or befendant, for the Alte- 
| ration of the Perſon altere\h che Proceſs ; otherwiſe in the Caſe of a Sta- 

ne Staple or Merchants becauſe the Procels i is given by other Acts of 

| Parliament. F 

% Mod. 68 But if there be two Plaintiffs ir in a Perf Aion, 274 one of them dies, 

| - that ſhall not put the other to n Sci. Fa; So (d if one of the 19 0 


per Halt, 

ebe e di, | becauſe the U e ſtill remains on ord. ' 
it had been 

o latel f ed; 5 1.9 ide "Moor 365. 1. 50 Noy 150. Carter 112, 122, 2485, 5 793- 
| 4 ap wo * Refolved; if Bah 'of & Death be made on the Record, but not 
otherwiſe, b A 7 not be agree able with rhe Record. Salk. 319. pl. 3. 14. Raym. 
244. i ies Med. 338. Garth; 4 »6 Mod. 105. at vide (tat, & & ꝙ W. 3. c. 11.4.7, 
Death of nazi or Defeugant, wen is another lurviving, not Walz the Suit] .. 


TON "I ne that is no Party to the Record, Recognizance, Fine or Jubziniehs, 
114. 


ans att 11949703 5% 0d a e n | 
I Pagegi 7-*80 if there be enen A. ee, a | Fa, i is 2 
Mod. 188. out; but before Execution A. dies inteſtate, there needs no Sci. Fa. 10 = 


_ deu chit . dhe Goode a be made in the Hands 
| —— 83 2 8 


| NE # AiG 1.49 £& 1 
Hands of the Adminiſtrator; for, as the Party himſelf could not have * FR 
ade any Defence to the Writ of Execution, there is no Reaſon that Bie mage 
Re refentatrve ſhould be in a better Condition. FFC . N | 
| K was formerly held; that if an Adminiſtrator, having obtained Judg- Oro. Jac. 4. 
ment againſt a Creditor of the Inteftate's, died, the Adminiſtrator & leni l + 


non could not have a Sci; Fa. on this Judgment for Want of Privity, but jade: a 
molt begin anew. | r 


| 3 ; | _ againit one. 
Yelv. 33. S. C. But for this vid Cro. Car. 167. Latch. 40. Palm. 443. 5 Co: 9. And. 23. Moor 
40. 2 Saund. 149. Sid. 29. 2 Sid. 122. | | 


But now by the-27 Car. 2. cap. 8. ir is enacted, © That where any (a) 
ce Judgment after Verdict ſhall be had, by or in the Name of any Execu- vide Salk. 
tor or Adminiſtrator, in ſuch Caſe an Adminiftrator de. bonts non may 322. pl. 10. 


« ſue forth a Sei, Fa. and take Execution upon ſuch Judgment.“ 21.d. Raym. 
2 3 g N a : 7 3 5 2 1072. 

6 Mod. 290. 11 Mod. 34. pl. 6. (a) If an Adminiſtrator obtains a Decree, but dies before Inrol- 
ment, the Adminiſtrator de bonis no may revive this Decree within the Equity of this Statute. 2 
Vern, 237. . ES; 4 | ; K Wi 

If an Adminiſtrator durante Minoritate brings an Action and recovers, 3 
and then his Time determines, the Executor may have a Sci, Fa. upon go.” r. 
that Judgment. e 1 | | | Cro. Car. 

: | 5 227. 2 Brown!l. 83. Godb. 104. Ley. 181. Keb. 750% 1 Vern. 25. 

So if ſuch an Adminiſtrator obtains Judgment, he may bring a Sei. 75 Ls FE 
Fa. againſt the Bail, and they cannot object that the Infant is of ull Age, Monpeſon. | 
for the Recognizance being to the Adminiſtrator himſelf by Name, tho“ | 

be be Adminiſtrator durante Minori «tate tantum, yet he may have a RE - 
Fa. againſt the Bail. | . RO | 


5. By and againft Heirs and Tertenants. 


It is clearly agreed, that in all real Actions, a Sci. Fa. lay at the 5 | 
Common Law, and conſequently that an Heir may by ſuch Writ re-; 5 4 25 
2 and inforce the Execution of a Judgment obtained by his An- 2 gy goo. 
ceſtor. EEO | | pl. 9. 

Ld, Raym. 806. Salk. 258. pl. 11.7 Mod. 50, 64. 4 Mod. 248. 


Alſo it is held, that 7, the Demandant in a Writ of Couſenage, or other : 2 
(b) Real Action, in which Land and Damages are recovered, has Judg- 2 1 2 
ment, and dies, che Heir ſhall fake out Execution as to the Land, and Rol, Abr. 
the Executor as to the Damages. i 889, 

3 (% So of a 
Recovery in Waſte, the Heir ſhall have Execution of the Land, and the Executor of Damages 
43 E. 3. 2. 1 Rol. Abr. 889. | 5 | 


— 


And as a Sci. Fa. lies for the Heir, ſo it lies againſt (c) him on a Iudg-· Dyer 81. 
ment obtained againſt his Anceſtor; but this is to be underſtood where Co. Lit. 103. 
Lands in Fee- Simple * deſcend to the Heir, for it would be unreaſonable | Y Againſt 
to ſubject the Heir to the Payment of his Anceſtot's Debts any further the Heir of 
than the Value of the Aﬀets deſcended. Alſo if the Heir be within Age, an Heir. 
he is not liable to Execution during his Minority, but in ſuch. Caſe the Cro. Jac. 188 1 


# 


Parol muſt demur. : 5 * Suppoſe 

2 0 Hp | the Anceſe 
tor 1s ſeiſed in Fee, and makes a Settlement, and thereby makes his Hetr Tenant in Tail, (hall not 
the Debtor have Relief againſt the Heir, by virtue of the Statute 3 & 4 W. & M. c. 14. whereby 


{ 


al! Diſpoſit ion of Lands, tc, by any ſeiſed in Fee in Poſſeſſion, Ge, as to Creditors, ſhall be void, 


ele made for Payment of a real Debt, or for Portions of younger Children, in purſuance of an 
Aud 


Agteement before Marriage ? Vide the Statute, 


| 5 ) Ke FF. At CN 17 AN) BY” 
EB. ea And though an Heir only, who hath Lands in Fee-Simple deſcended, 
| Raym. 19, is bound, yet if A. be Tenant for Life, Remainder to BA. his Son in Tail. 
and A. enters into a Recognizance and dies, C. brings a Sci. Ee. and B. is 
| *Page418 returned Heir and Tertenant, and warned, but makes Default, he can 
dave no Audita Querela to avoid this Execution, becauſe he bad a Day 

| given. in Court to ſet aſide the Recognizance, and it was his Folly not to 

} As toTe- appear when warnes- | | e tent Bans 
naut in l ail, RY 

ſee the Note, ante 417, 


| Vern. 143. If there be a Sequeſtration for a Perſonal Duty againſt the Anceſtor 
Ao R 37» where the Heir is not bound, and the Defendant dies, there is an End of 
3 12 355. the Sequeſtration ; and it cannot be revived againſt the Heir, becauſe 
* *_ ** neither the Heir nor the Lands are bound by ſuch Decree ; but if the De- 
|  cree was upon a Covenant that bound the Heir, and the Defendant died, 
{uch Decree might be reyived by Subpena Sci. Fa. againſt the Heir, to ſhew 
Cauſe againft the Decree, if the Decree be inrolled of Recard, or if not, 
by Bill of Revivor; and whep revived againſt the Heir and Executor, 
(which js the uſual and regular Way, the Sequeſtration alſo will be re- 
vived on Motion, if, upon coming into Court, Cauſe is not ſhewn why 
| the Decree ſhould not be revived, | 5 
| Carth.107. Where a Judgment is had againſt one who dies before Execution, a &i. 
| Fa. will not lie againſt his Heir and Tertenants until g Nihil is returned 
ä againſt his Executor. | LF 8 
And. 161. It is laid down as a general Rule, that in all Caſes where the (a) In- 
( ona heritance or Freehold is affected, the Tenant of the Freehold is to be 
Motion to made a Party, | 


reverſe an 5 | ; 
Ontlaw'y in Treaſon it was objected, that there ought to he a Sai. Fa, to the Lords mediate andim- 
mediate before the Qutlawry ſhall be reverſed, but held not to be neceſiary, the Forfeitures in 
Treaſon belonging to the King, and not to them, 4 Mod. 366, | 


yon Lode n,, N 8 


| Salk, 339. Hence it hath become a ſettled Point, not to reverſe a Fine without 3 
| FS _ Sei. Fu returned againſt the 'Tertenants ; for the Conuſees are but nomi- 
1 


pl. 2. nal Perſons, and the Tertenants ought not to be put out of Poſſeſſion 
| Comb. 318. without Warning to defend themſelves, for they may have a Releaſe ta 
| Dyer 321. plead, or ſome other Defence to make, 9 


a Co. Ent. 233 ; | 
Cio. Eliz. 474, 739, Bridgm, 69, Moor 524. 1 Wilſ. 43. 1 Burr, 361, 412. 


＋ * 11. So upon a Writ of Error to reverſe a Common Recovery, it was ſaid by 
Skin. bs * Holt, Ch.] that though the granting a Sci. Fa. in ſuch Caſes againſt the 
pl. . Far Tertenants is diſcretionary, and not frigi Juris, yet that it being the 
4 conſtant Courſe of the Court to grant it, he was of Opinion not to de- 
Caſe part from that which had been the uſual Courſe of the Court, and there- 
fore awarded a Sri. Fa. though the Caſe was of a hard Nature, and at- 
tended with extraprdinary Circumſtances. | 1 
| 27H.6 235. Regularly the Sci. Fa. js to be awarded to the (5) Heir and Ter- 


| . - 2 tenants; and it ſeems to be the better Opinion, that the Tertenant alone 

| dre. Car, is not to be charged, and that therefore until the Heir be ſummoned, or 
296, 313. that it be returned, that there is not any Heir to be ſummoned, or that 

| 92 dei, the Heir hath not any Lands to be aol oy the Tertenant ought not ta 

| & thay ow be charged, for the Heir may have a Releaſe ta plead, or other Matter to 

| Heic and bar the Execution; and his J. and is rather to be charged than the Land 

| Tertenants, pf the Tertenant, for the Heir ſhall not have Contribution againſt the 


and theHeir Tertenant, as the Tertenant ſhall have; alſo if the Heir be within 
| not oh) 22 4 . 
dat s Sei. Fe. ought firſt to iſſue againſt him. Cro. Eliz, 896. Si, Chriſepher Heyden's Caſe. 


Age 
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Cÿꝶlj 
Age, che Parol fhall demur, and the Tertenant ſhall have Adrantage 
thereof. „ 1 iu 
Al the Tertenants are to be ſummoned, and therefore in a Sci. Fa. 
2gaiaſt ſome of them they may (a) plead, that there are other (6) Ter- 
*tenants not named, and pray Judgment if they ought to anſwer quouſque *Pagegrg 
the others are ſummoned. 4 95 : Salk, © 

P 


2 Salk. 679. pl. 7-6or. pl. 11. See 6 Mod. 134, 199» 216. (a) But when a Nee is ſum · 
moned, and he doth not plead, that there are other Tettenants not ſummoned, he ſhall never after - 
wardshave a Sci. Fa. or Audita Rycrela to compel the others to contribute, Moor 524, (6) Where 
Plea, that another was Jointly ſeiſed with him, vide Rol. Rep. 57. 2 Jon. 122, Comb, 185. 


But it hath been doubted whether ſuch Tertenants could plead other 2 Vent. 106. 
Tertenants not warned in auother County, which is now held that they 2 K 
may; and accordingly it hath been determined, that when one Terte- ws 
| nantis returned ſummoned upon a Sci. Fa. he may plead that there are 

other Tertenants though in another County, and that this is not within 
the Statute 16 & 17 Car. 2. cap. 5. which relates to an Extent executed. 

Upon a Judgment in Debt a Sci. Fa. iſſued againſt the Tertenants, Cro. Jac, 
and A. was returned Tenant, who pleaded that F. S. was ſeiſed of 20 506, 
Acres of Land, which were the Defendant's at the Time of the Judg- 2 Ns 
ment given, and prayed Judgment if he ſhould be put to anſwer till J. F. N 5 
was warned; and on Demurrer this was held a good Plea; but it was ſaid Stra. 461, 
that the Writ ſhould not abate, but that the Defendant ſhould not anſwer 
till the other was warned. And it was ſaid by Hqughton Juſtice, that there 
was a Diverſity between a Sci. Fa. w have Execution on a Judgment in 
Lebt, and to have Execution on a Judgment in a real Action; for in the 
laſt Caſe it is no plea, for every Tenant ſhall anſwer for himſelf, and one 
may loſe, and the other not; but in the firſt Cafe each ought to be con- 
tributory for his Part. | | | 

If there be Judgment in Debt againſt two, and one dies, a Sci. Fa. Lev. 3a, 
lies againſt the sther alone, reciting the Death; and he cannot plead Raym. 26, 
that the Heir of him that is dead has Aſſets by Deſcent, and demand 2 92. 
judgment if he ought to be charged alone; for at (e) Common Law the 2 * 
Charge upon a Judgment being (4) perſonal, ſurvived; and the Statute (c) 1E. 3.13. 
n. 2. (13 Ed. 1. fb. 1.) that gives the Elegit does not take away the pl. ar. 
Remedy of the Plaintiff at the Common Law, and therefore the Party 3E. . pl.37. 
may take out his Execution which Way he pleaſes, for the Words of 8 
the Statute are ſit in Elacbione; but if he ſhould, after the Allowance of p 2 Be 
this Writ, and Revival of Judgment, take out an Elegit to charge the . WI 
Ps bo Party way have Remedy by (e) Suggeſtion, or elſe by Auduta between . 

= =" 
t.xccution, and that. a perſonal Execution will ſurvive, though a real one will not, vide 3 Co. 14 
oY 17 Raym. 153, 2 Keb. 3, 331. 4 Mod, 315. 3 Keb. 295. Salk, 319. pl. 3. Holt 7. 
CCC ² . 


The dei. Fa. may either be /) geveral againſt all Tertenants, or againſt 2 Salk. 600. 
the Tertenants naming them; but it is (g/ ſaid, that if a Perſon under- pl. 8. 
'akes to name them, he muſt be ſure to name them all. L4. Raym, 


669, 
Whether to be directed to all the Exccutors generally, or to them by their Names. 2 Bal 441. 
(e) Comb. 283. : 5 | | 


| . a Sci. Fa, againſt the Heir and Tertenants, the Sheriff muſt return 2 Salk. 398. 
at they are Tenants of all the Lands in Balliva ſua, and not tbat they pl. 4. 
we Tenants of Lands in Balliva ſua. | ; 
| „ | 6. By 
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6. By and againſt Huſband and Wife. .._ _ 


my 


kk a Woman, Executrix to J. F. marries, and the Huſband and Wig 
bring an Action of Debt upon an Obligation in the Right of the Wit 
as Executrix to J. S. againſt J. D. and have Judgment againſt him tb 
recover the Debt with Damages and Coſts, and after the Wife dies be. 
#*Page420 * fore Execution ſued, the Huſband ſhall not have a Sci. Fa. upon this 
r Judgment; for that he, though he was privy to the Judgment, ſhall 
F A e os „ | wh ent, 
207, 2275, hot have the Thing recovered, but it belongs to the ſucceeding Executor 
Beaumont v. or Adminiſtrator, eg ng | TE | 
rage iu „„ ee 1 85 
judged; tho! objected the Judgment was for. the Coſts and Damages which belonged to the Ha. 
band, tho? the Debt did not, and therefore the Sci. Va. thould be maintained for the Damages; 
but a Sci. Fa. being as wel! for the Debt as Damages, it was held not maintainable; and whether 
he might maintain a Sei. Fa. for the Damages and Coſts, they would give no Opinion. Jon. 248, 
8. C. adjudged, and ſaid this Recovery dogs not turn it to the proper Debt of the Huſband, as it 
would if the Baron and Feme recovered the proper Debt of the Feme. | _— 


„ .. 2 


* 


3 But if Huſband and Wife obtain Judgment in Debt, and the Wife dis, 
1 th Ei. the Huſband, without taking out Adminiſtration to her, may have a $4. 

844. Fa. for by the Judgment it is become a Debt to him. | 

3 Mod. 188. x 8 0 VV | 

2 Leon, 14. 4 Leon, 186, 


Sn ——- > @ AX. 


„ If a Woman obtains a Judgment in Debt and after marries, and the 
pl. 7. Huſband and Wife ſue out a Sci. Fa. and thereupon have an Awad of 
Weodier v. Execution, though the Wife dies, yet the Huſband (without taking out 
ns, Adminiſtration) may have Execution upon the Judgment, for the Award 
exJucged.  ppon the Sci. Fa, attached in the Huſband, and ſhall ſurvive, though ob- 
455. : l | ly 
5. C., by jected, the Award on the Sci. Ja. made no Alteration, becauſe the Execu 
which it ap- tion muſt be on the firſt Judgment. „ 
pears the | 3 ; 
Year expired before the Sci, Fa taken out, and ſaid by Halt Ch. J. that the Debt was attached to 
him jointly with his Wife: 'So that although the Award of the Execution did not alter the Nature 
of the Debt, yet it altered the Property. Carth. 415. Skin. 682. pl. 2. 8. C. | 


Garth, 30. II a Judgment in Debt is obtained againſt a Feme Sole, who afterwards 
e 116. marries, and then a Sci. Fa. is thereupon brought againſt Huſband and 
P Mod. 186. Wife, and after two Niþils returned, Judgment is given that the Plaintiff 
Comb, 1c3. ſhall have Judgment againſt them, and the Wife dies, the Huſband ſhall 
Skin. 632. be liable to this Execution. AGF FT 
pl. 2. Cbrien 


5. Kei. Fa. againſt Bail. 
| | 


Moor 432. A Sci. Fa. is the uſual and proper Remedy againſt the Bail when 
Cro.Eliz. Judgment hath been obtained againſt the Principal, and no Satisfaction 
on 215. made by him; and this is founded on a Record, to wit, the Act of the 
Wolde Title Court in admitting the Party to Bail, and the Judgment againſt him; 
Bai, Letter but it muſt appear that the Party himſelf hath not ſatisfied the Judgment; 
and hence it hath become a ſettled Rule that there muſt be (a) a Copias 
Doug. 45. Leturned againſt the Principal before the Sci. Fa. is to iflue againſt tbe 
. Bail. l ; | 1 | 5 ö 8 
3 Term Rep. $06. (a) That it moſt he awarded within the Year, elſe not till a Sci. Fa, agaiult 
the Principal. 2 Jon. 96. Not necetlary toxecite it in the Sci. Fa. Cro. Jac. 97. 
And the Courle is, to get the Sheriff ro return Nen oft inventut on the Ca. So, 


Stil. 105. feiere is Judgment againſt 4, to account, and Manucaptors ay 


um _ 


rr 

exptors or Bail without a Certificate from the Auditors to the Court, chat 9 
he hath not conformed ; for the Auditors are Jadges of the Cauſe, ae 
may excuſe the Non-appearance, and may appoint aſhorter or longer, Dag 
for the Party ta appear, as they think ſit. : Yo ont ants Al 
la a Sci. Fa. againſt Bail, they cannot plead, that the Prineipal died Cre. Jaes ” 
before the Sci. Fa. iſſued (b), but they may plead, that the Principal died 163. 

c) before the Return of the Copiur againſt him 5 io they may plead, that 0 2 8 
the Pritcipal died before any Judgment againſt him, becauſe they cannot On 0. Jac 
have a Writ of Error to reverſe tit Judgment. LermRepe 
Moor 175. Poph. 186. Winch. 6x, Stil. 324. 2 Mod. 28, 38. (e) But if 3 the 
Return or the Capias, this will not excuſe the Bail, Rol. br. 336. 3 L 


If the Principal ſurrenders himſelf, or the Bail render him up, this will Moor 888. 
diſcharge the Bail, and may be pleaded to the Sci. Fa. but ſuch Surrender _ 58s 
or Render are not ſufficient, unleſs the Plaintiff or his * Attorney have No- 3 Fs 4a 
tice of it; and this is required, that the Plaintiff may, if he pleaſes, charge * 
him in Execution; alſo. that he may not be at any further Trouble or 
Charge in proceeding againſt the Bail. 355 os | 
lo a Sci. Fa. by the Executor of the Plaintiff, upon a Judgment againſt Oro. Jae. 

the Principal, the Defendant pleaded that the Teſtator ſued Execution by 54S a 
dai. Fa. againſt the Bail, and had Judgment and Execution awarded againſt E, nas. 
them; and it was held no Plea, becauſe not ſhewed the Plaintiff was ſatis» . 
fed by the Execution againſt the Bail; for otherwiſe, without Satisfacti- 

on, he may always charge the Bail. | ; ES | n 

If one be Bail for A. B. C. and D. and before the Return of the ſecond 1 Lev. 195. 
Sa. Fa. the Plaintiff takes 4. in Execution, yet the Bail are not diſcharged pants 38 5. 


25 to the other three, for they undertook to bring in all four f. N Ton: 5 b Vo 
#529 | 5 22 v. Bas 
lard. 


+ Scire Facias againſt Bail in Firor, on a Judgment for Damages muſt be to ſhew cauſe why Plain- 
tif ſhould not have Execution of the Debt aforeſaid (the ſpecific Sum in the Recognizance ) not of 


the Damages. Barlow v. Evans, T. 18 Geo. 2. Wilſ. 98. 


. 4 - » . 4 . [4 ad 1 
* 2 . * * RR 1 "4 1 3 . fm. . . OE 7 WT n 


o) The Form of the Crit and Proceedings, and 
— far it muſt purſue the Nature of the origt⸗ 
nal Action. $4 


I. is ſaid that a Sci. Fa. being a Judicial Writ, ſhall not abate for Lucas 270. 
want of (d) Form; and that therefore where the Words (e) & {bj (4) Siri Fa- 
viderit expedire were left, out in a Sci. Fa. yet the Writ was held ſuf- 4 for Sire 
bcient, : : | F. _ held 
naugnt, 


Sid. 406. (e) 3 Keb. 1901 cont, 2 Lutw. 1281. 


Alſo it hath been agreed, that wherever an Original was amendable, 9 Mod. 263, 
there a Hei. Fa would be ſo too, and that a Diſeontinuance herein by the Lucas 2 
Vemiſe of the King is aided by the Statute 1 Ann. cap. 8. 354: 

Ifthe Bail ſues an Audita Puerela, and a Sci. Fa. thereupon, which re- Rol. Abr. 
cites the Audita Querela and the Capias againſt the Principal, and the Re- 199, 797. 
furn thereupon, which Capias was awarded tempore regine Elia and the -> ST 
dei. Ia. is recited to be fer breve domina Regina Augliæ vicecomiti ** de Hes 


SCHLE JF ACIMAKG | 
8. dire, which is to the Sheriff of the King that now, is, chis is Enn hy 


(a) Bythe is the Common Law, but is (Ca now amendable. 
Eliz. cap. 14. 3 5 „ i 4 
no Judgment to be ſtaid or reverſed after Verdict for want of Form in any Judicial Writ, for which 
wide Cro. Jac. 89, 162, 372. 2 8id. 7. 12. Vent. 105. 2 Hawk. P. C. 129. 1 Term Rep. . 
Cawp. 407. Doug. 115, 135. ; js e e, TIDES Boats oe Os 


Hz 


6 Mod. 263, But where in Ejectment there was Judgment for two Meſſuages, and 

5 wn after a Year a Sci. Fa. upon it recited a Judgment of one Mefſuage on; 

be Y- and Nul tiel record being pleaded, it was moved to amend it, but denied; 

for the Court held, that the Writ was good, for aught appeared on the 

Face of it, and that if there were a Judgment for one Meſſuage, thi 

would be a good Writ to revive it; ſo being good in itſelf, though not 

bi (ie to this Purpoſe, to amend would be to make a new Writ, or to 

alter a good Writ, and fit it to another Purpoſe ; and to amend this Writ 

would falſify the Defendant's Plea, which was good at the Time when 

pleaded ; but if the Fault had appeared in the very Writ, it might be 

. amended ; and for his Expedition the Plaintiff took another Writ, which 

the Court held he might do without getting this quaſhed ; for if this Mt 

©. abates, then it is not the ſame Caule. | | 

þalk. 52. pl. 80 in a Sci Fa. on a Judgment, and by Miſtake in the Si, Fa. the 
| 9 5 e Plaintiff *'s Name was put for the Defendant's, Sir Rhadulphus for Jacob; 

5 and it was moved to amend it, being the Fault of the Clerk, but de- 
*Page422 * nied per Cur. for the Writ does not appear to us to be wrong, and there 

15 may be ſuch a Judgment for aught we know. 

Latch. 112. It is ſaid that a Sci. Fa. is in Nature of a Bill in Chancery, and that the 
ſiame Certainty is not required therein as by the Common Law. 

Hill. 5 In a Sci. Fa. upon a Judgment in the Upper Bench before Oliver Lord 
16 Car. 2. is Protector of the Commonwealth of England, Scotland and Ireland, and 
8. 72 e the Dominions thereunto belonging, c. the Sci. Fa. was Coram Oliven 

Ie domino nuper protectore only; Nul tiel record was pleaded; and if thi 
Sid. 173. Was a Variance between the Sci. Fa, and the Record, was the v 
Keb. 648. Twiſden held it variant, in that there might have been another Judgment 
8. C. Coram domino protectore only; and ſaid, the Act for Confirmation of jud- 

cial Proceedings confirms them, and makes them Records only under that 
Stile; but the other Judges held that this was no material Variance; aud Kecl 
that in a Sci. Fa. it was not neceſſary to ſet forth the Stile of the King 2 


| large. e 
21nſl. 470. 57 the Statute eim. 2. 13 Ed. 1. flat. 1. cap. 45. there ſhall be n dere 
Eſſoin nor Protection in a Sci. Fa. but Aid, Age and Receit ſhall be 
granted; for the Words Solemnitates curie are to be underſtood the ſolemn 
| pps Proceedings of the Court, but extend not to the Right of the 

arty to have his Age, or to be received, or to have Aid of another. 
6 Mod. 68. A Sei Fa. to revive a Judgment againſt an Executor, mentioned firſt 


e a2 Day of Appearance Coram nobis ubicungue, but after gave a Day to the 1 F 
; Party to appear ad pred. diem apud Weſtm. and it was moved to amend it de 5 
but the Court ſaid, that it being in the Writ they could not do it of Gract 
or Favour, but would give Day to ſhew Cauſe why it ſhould not be 
amended ex merito juſtitie ; but the Plaintiff for his Expedition moved u 

uvalh it. | | = | left 
Vole nn 7 If two Nibilt are returned on a Sci. Fa. this amounts to a Warning. 4 
Yelv. 88. There muſt be two NVibilt or a Scire Feet returned upon A Sei. Fa. for 0 
«t wid. Skin. two Niþils amount to a Garniſhment, k 9 


633. ſu here | 7 
: 4 ch. to be the conſtant Practice of B. R. to ſuc both the $cire Facies's at once, in regard rhat 
there ought to be a full Time between the Date of the ſecond Scire Facias, and the Return of it; 
but by a Rule of Court E. 5. Geo. 2. Every Scire Facias, of which Notice ſhall be given io 
Pefendant or Pefendants named in ſueli Writ, ſball be delivered to the Sheriff to whom 


oC] R E F A C I A 8. 
1: hath been adjudged, that in a Sci. Fa. it is ſufficient that there be 


r | ; 
r by | 15 Days incluſive between the Teſte of the Writ of the firſt Sci. Fa. Con 2 
1 the Return of. che eee e eee, ) ken 
et vide 2 


J . GS Jon. 
| Cro, Bliz. 738. (a) Where there was but 14 Days between the Teſte and Return of the, 
F:.and the Court held ! aided by the Statute 17 Car, 2. c. 8, Lutw. -— Ip 1 


nl But where two Sci. Fa. were taken out with the ſame Teſte, but dif- 6 Mod. 26. 
nly; it Returns, the one returnable in Quindem. Hill. and another Craſtin, Per Cor. 
ed ; 7. tough there were different Returns and at convenient Diſtances, yer 
the auſe they were oy taken out at one Time; it was adjudged wrong; 
this thus the Party would loſe the Benefit of two Sei. Fa, which the Law _ 
not res him. | % a ee N 
r to [tis a general Rule, that the Sei. Fa. muſt purſue the firſt Action; and ewe 
Writ refore where an Action of Debt was brought in Cumberland, and Judg- 5 Jace. 
hen nt had by Confeſſion, and a dci. Fa. brought thereon againſt the Exe Yelv. 218. 
t be x in Middleſex, this was held to be erroneous, though the Confeſſion N 
hich TFi Weſtminſter, and that the Sci. Fa. ought to have been brought in 7 29749» v. 
10 5 . | Stra. 208. \ x Term ep. 388. 
rz On a Recognizance taken in B. E. the Sci. Fa. muſt be brought in 2 Salk. 6000. 
Cs iddliſex, for the Recognizances there are not obligatory, by the Cap- pl. 10. 
— o, but by their being entered of Record in the Court. So it is of 
bt . 5 e 
t the N „ Lien: Prada of K. B. 283, . 
But on a Recognizance in C. B. the Sci. Fa. may be laid in the County 2 Salk. 600. 
or here the Caption was, or in Middleſex where it is filed for itis a Rs pl. 20. 
3 the Caption, and becomes immediately obligatory, and therefore may 3 = this 
ths brought there; and it is alſo filed at We/ffminfeer, in C. B. and there re- a en 
+ WW" of Record ft. e e 
Po | 1 Vide Harriſon's Padlice of C. P. 371, We. | | 88 "uo" 
juds- h | 8 
r that * Alſo though regularly the firſt Sci. Fa. upon a Recognizance to have *p, | 
; and Kecution, ought to be in the County where it was acknowledged yet, Cro 80423 
ing a it be returned that he hath no Lands there, that no Heir can be found, 31 * 7 
that the Party is dead, a Te/eatum Sci. Fa. may ulue to any other County 
be 00 here the Party ſurmiſeth that there are Lands. PE 
ll be li hath been reſolved that a Sci. Fa. on a Recognizance of Bail taken by 2Lutw.z287 
71 mmiſſoners in the County of York, may be brought in Middlſex or R4mes v. 
f the 75 at ihe 0 of the Party. _ 8 Winfard. 
ere be a Judgment in Debt againſt A. and B. one Sci. Fa. will not 2 Salk. 591 
1 («> thereon againſt the Heir of B. and another againſt A. for the ef abt: 
w the 1. Fa. ought to purſue the Judgment, and that being joint, ſo ought Carth. 10e. 
iv 5 Kei. Fa, to be, for otherwiſe there would be ſeveral independent = 2 
ot be | pl. 24. 
ed u 8 . — — — — — 3 


wie ys before the Return cf ſuch Writ ec of th ſuch 
rit n teturnable.— By the ſame Rule every firft Writ of Scire = on ebe, 


| bined ſhall . 2 . 
a fot 18 be delivered to the Sheriff, or left in his Office ſometime befi Retu fk 
If. , N 3 the 
I; 7 wy every Writ of alias Scire Fatias ſhall be 3 to the Sheriff or left in "bis Ocker 
15 exclulive befpre the Return of ſuch Writ. Vid Harriſon's Profiice K. B. 258. We.] 
F 12 | | 4 0 
zof it; | 
£ (E) Pleadings 


Sid. 182, So where in a Sci. Fa. on a Judgment the Defendant pleaded the Stz 


Balk. 2, pl. g. 


Foe v. Bolton Tyefendant to ſhew Cauſe why he ſhould not have Execution on the ſame 


EM ed 4 HT» 
„ VIC. EE FF ACTIN 
| N e 5 7 8 1h FED Se Pere: coat. 
20 „j „o ( Ä aviut-ig; = It { 
2 $ 2 7 . . f ; 
Lone table eur 
„ , ⅛ r ie ,, x WE 7,.\ 2 855 . 
Ta $elh Sei. Fa. whether conſidered as an Original or Judiciat Writ, i, e 
8 4 Action, and ſuch as the Defendant may (a) plead to; and therefy aule « 
- „ 7 . ; 3 ._ . . 
A A it is held, that a Releaſe of all Actions, or all Executions, is a good f: 
may plead to a Sci. Fu. S0 in a Sci. Fa. on a Fine, a Releaſe of all Actions is 29994 
r d 
2 Se. Fa. as well as to other Actions. The Plea in Bar is always concluded by an Exccutio P 
; ernie by an Executio un, a A 
in other Caſes by an A io non. Camus Fc LPR Tn E 8te 20h ges 
%% »ͤ ⁰ W ˙ ͤ ↄ— fie: He nt ht, kr Ye 
12.  - But the Defendant cannot regularly to a Sci. Fa. to Have Execution of If o 
cet 


"_— v, a Judgment, plead that which might have been pleaded to the origial 
Andrews, Action; as where A. as Adminiftrator to J. S. by Virtue of Adminitrs 
Cowp, 729. e e to him by the "Archbiſhop of Canterbury, broupht Deg 
i againſt B. and had Judgment to recover, and after the Year brought f 
| Sci. Fa. on the Judgment; the Defendant pleaded, that the Inteſtate die 
in Zondon, and had not bona notabilia in divers Dioceſes, and that after 
the Judgment the Biſhop of London committed Adminiſtration to the 
Wife; and upon Demurrer it was held, that this was a Matter he could 
oe e re and that it was annulling the Record, which is no! 
ſarerable. ET e 35 e 


tute of Ufury, and it was held no Plea, becauſe he ſhould have pleaded it a 
the Original Action.. „„ "Rs 

So if a Sci. Fa, be brought on a Judgment in Aſſiſe for the Office ef 
»Ld.Raym, Marſhal,: the Defendant cannot plead, that the Plaintiff was an alin 


; $55. 8 Enemy, for this was pleadable to the Aſſiſe; and as he admitted the 6 
84%. Plaintiff able to have Judgment, he cannot now diſable him from having i 
Execution. | | . 
Salk. 600. But a Diverſity is held between a Sci. Fa. upon a Judgment in Debt and 
Mod. 499. in Ejectment, and that in the laſt a Stranger may controvert the origin 


Title, for thoſe that claim under the Judgment are eſtopped and bound 
Dyer 377.2. 62 a Writ of Annuity for an Annuity granted to a Seneſchal for hold 
ing Courts, there was Judgment for the Annuitant, who brought 2 &. 
Fa. for Arrearages incurred after the Judgment; to which the Defendant 
pleaded, that the Seneſchal, though often requeſted, refuſed to hold ay 
gurt, and this was hetd'a good Flea. | 
*Page424 Il he Sheriff levied the Debt on the Defendant's Goods, but did not 
Golat. 170. return the Writ ; whereupon the Plaintiff brought à Sci. Fa. againft th: 
Fasel, Judgment; to which the Defendant pleaded, that the Sheriff had levic 
the Debt on his Goods, &c. and this was held a good Plea. 
2 Lev. 11c, But where to a Sci. Fa. on a Judgment the Defendant pleaded, thit 
Kettleby v, the Sheriff had levied Part upon a Ji. Fa. and that after it was agreed be. 
Hal. tween the Plaintiff and Defendant, that the Defandant ſhould pay the Us- 
3 der Sheriff 100%. in full Satisfaction for the Reſidue, and that he paid it 
accordingly; and on Demurrer the Plea was held inſufficient, Payment 
being no Plea in Debt upon a Bill obligatory; a fortiori not in upon 
a Judgment. of Record. | 5 
But now by the 4 £7 5 Aan. cap. 16. ſef. 12. it is enacted, That } 
te where an Action of Debt ſhall be brought upon any ſingle Bill, or where 
Debt or Sci. Fa, ſhall be brought on any Judgment, if the Defendar! 
# hath paid the Money, ſuch Payment may be pleaded in Bar? 1 


— 


e LR . 1 E-LM3 

50 hems agreed, that a gene Non-tenare is not ü good Plea to a 8; 

upon a Judgment 40 a Perſonal i: becauſe ir bra he SherifF's 84: 2 Nol. Raps 
n; 7 Yor cher Sn 2 966 Fa to have ei 80 68 Judgment in 4 Real 35 
gion, one may plead Non-tendkt againft the Rebar of the Sheriff, bes: 6 N 1346 
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Bua ſpecial Fr Tn 3 N fa. upon a Ju t Ow 
+: Perſonal Action; as 10 a &i. Fh. on A Judgment for WIE Frans, 
ges againſt Tenant for Years, he may plead that he has only a Term 


for Years. 
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4 not . Againſt what Poifons.” 6. 8 1 c K 8 26 3 
> th 2. T 45 „ . 
fin Jo what Places. 426. b e 
wi Ko What Eſtate or Intereſt tall b. his k Ren? ta a 
tration, and from what Time. 426. 5 Wk 
* TITS i 
1. 00 Of 5 . 
15 bnd Ayer and Duty ot the Sequrte: e 
id it WD aL RF Aa | 
ment ) Sequeſtration, when determined, 1 428. 2 
upon o 
That *1 
here | p 
dant (A) The 
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E C S r re 
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es. 0 ) The Nature and firſt Jntroduition\ of 


be tabs 3 . to ben Procelſs. : 
e In Se veſtration out of Chancery i is „ on File Return of ü 
65 There (a) Serjeant at Arms, wherein it is certified that the Def, 
muſt be a had ſecreted himſelf; and therefore this Proceſs iſſues, and gives / 
ebe at  thority and Power to the Sequeſtrators (Who are Perſons of the Pauli 
, ee own naming) te to Enter er op and "mw his, 22 e Tot 400 


of the Com- ſonal Eſtate. as 

miſſion of 

Rebellion before a geque ſtration can iſſue; and the Reaſon-hereof i is, that the Court will ot i 
Proceſs upon the whold Lands and Goods of the Defendant, *till one of its own Viale ; 

the Den. do totally ditappear. Vide Preced. Chan. 549, Fe. 


Fo 
1 7 


Oro. Erl. It appears that there” were great Struggles between the Comm 
681. — Courts and Courts of Equity before this Proceſs came to | 


Bro a 


eſtabliſned; the former holding that a Court of - Conſcience could 
t) Mod. give Remedy in Perſonam, 2 not in Rem (bY; that Se ar, 1 
259-— Treſpaſſers, againſt whom an Action lay; and in the Caſe of (6) C 

pens 1 wag v. Gardner the Chancellor cites a Caſe, where they ruled, that if 21 
theChancal. killed a Sequeſtrator in the Execution of ſuch Proceſs, it was no My 
lor having der. 
iTaed ſuch — A 
Sequeſtration, it will 7 ey hr open as any — SITS 12 acco — 2 the Rolesok f the Common la 
(c) 2 Chan. Ca. 44. Cowp. 4ig. 


” * But theſe were Fs bloody and deſperate Reſolutions, and fo m 
| Ca Aainſt common Juſtice and, Hog which r py t the * 
* of this Coul, Which [need 57 Poll from J Pfect, che uld not be nt 
| dered illuſory, that they could not long ſtand ; but chis Proceſs got t 
better of theſe Reſolutions on this Ground ; iſt, That the extraorduu 
= — might puniſh Contem _ by the Loſs of Eftate as well # | 
ionment of the Perſon, becauſe that Liberty being Pd As dene 
han Property, if they had a Power to commit th 
take from him is Eſtate, till he had anſwered his Contemps, a 
ſay that a Court ſhould have Power to decree about Things, 10 
ſhould have no Juriſdiction in rem, is a perfect doleciſm in the 0 oft 
| on of the Court itſelf. 

wo Ca. It has been ſaid, that the firſt Inſtance of a e eee a Den 
was Sir Thomas Read's Caſe i in Lord Coventry's Pime, and that it was 
105 * wards awarded in Chancery in the Caſe of Hyde v. Piu, 1666, ud 

firmed in Parliament, and by the C 00d of Exchet equer, 'Gnavut . 
tame, 1687; and fince, without Scruple; the Doubt formetly wu, f 
| 7 Yi were not liable 40 Execution before: the Statute: NEW” (13 

| | » Lo) cad. 18. - 

| Vern. 441. x e s Reports i it is ſaid that Sequeſtrations, v. ere firſt; intro 
Lord Bacon's Time, and then but ſparingly uſed in Proc, " 1 
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A Sequeſtration'niff is the firſt Proceſs againſt a Peer or Member of the will. Rep. 

HFouſe of Commons. e | 385. pl. 117. 
„„ Moe NS III II TCELIE EE . 35 „ 405 a A . 1 Chan Ca. 6, 
138. S. P. —A Sequeſtration granted againſt au Infant Peer. 2 Chan. Ca. 163. That formerly 
an Attachment lay, Comb. 62. - That it muſt ba founded upon a proper Afndavit, being a Judicial 


At of the Court. Eg · Rep. 178. x 


Why? 278 BE) 


A Sequeſtration is alſo the firſt Proceſs againſt the menial Servant of a Will. Rep. 
Peer, within the Words and Meaning of the Statute 12 & 13 W. 3 cap. 3. 535: pl. 155. 
for that otherwiſe ſuch Servant would have greater Privilege than his 
Lord. 3 Fei | | 
If there be a Sequeſtration ni againſt a Peer for want of an Anſwer, Will. Rep. 
and the Peer puts in an Anſwer, that is inſufficient, yet the Order for a 385. pl-117. 
Squeſtration ſhall not be abſolute, but a new Sequeſtration j. 


, # 
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Notwithſtanding the ſuperintendant Power of the Courts in this King- Vern. 6. 
dom over thoſe in Ireland, and what is ſaid in ſome of our Books, it ſeems 2 Chan. Ca. 
to be now the better Opinion, that the Court of Chancery here cannot nog. Re 
ROE LOR” rents 3 5: b coy rr a8 MOM 
ordinal It was ſaid that ſuch Proceſs had been awarded to the Governor of wil. Rep. 
ell a l North Carolina; but herein it was doubted whether fach Sequeſtrarion 261. pl. 65. 
ter Ben ſhould not be directed by the King in Council, where alone an Appeal lies 
ö zd, | 
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3- What Eftate or Intereſt ſhall be liable to a Sequeſtration, and from 
03 ee eee en 50 what Time. ain . C 
ELLA EMERSON Pl GG a. v ji NE IGG IIOTD 
Copyholds may be ſequeſtered; though not extendible at Common Law a Chan. Ca. 
a the Statute of Weſftm. 2. (13 Fd. ft;'1.) for Courts of Equity have 46. 
poteflatem extraortdin” ei abſolutam ;; but it ſeems a Doubt whether ſuch a ae 
queſtration can be revived againſt the Heir of the Copyholder, which 11 
riſes from the Difficulty of obliging the Lord to admit, and depriving the 3 
Lord of his Fine; t. upon the Death of his Tenant. 109108 wr Ju 
A Sequeſtration out of Chancery is more effectual than an Execution by cafes in 
Feri Facias at Law for, -#' Sequeſtration may be againſt the Goods, Lord 7 albet's 
though the Party is in Cuſtody upon the Attachment; whereas in Law, if Time, 222. 
a Copiar ad Satizfactentluntis' executed, there can no Fi. Fa: iſſue; ts +8 
Where the Sequeſtrators ſeiſe the Real Eſtate of the Party, any Tenant 
Or other Perſon who claims Title to the Eftate ſo ſequeſtered; 'eithe# by 
Mortgage, Judgment, Leaſe'or otherwiſe, who hath 'a Title Paramount - 
2 Sequeſtration, ſhall not be obliged to bring à Bill to conteſt "ſuch' .-:= 1-4 
ws, but he ſhall be let in to conteſt duch 4, Tide in ge lungen += un 
* 3 7 1 5.467 37S: pot. 213 Hy Hung dini TyHOSS v3 - | 
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| He may move by his Counſel as of Courſe, to be examined pro luer 
1 ſuo; and in this Caſe the Plaintiff is to exhibit Interrogatories in 
'Page427'® orger to ę wh for for a a Diſcp dern of his Title 19.the Efate, and 
en 5 h "Inte s accerdingly; and the 


a Maſter muſt ſtate the _ to the Conrt, and the Parties may enter into 
Vide Com. Proof touching the Title to the Eftate in Queſtion ; and when the Maſter 


3 ne. hath ſtated the whole Matter; the Copyt proceeds to give Judgment therein 
© upon the Report; and if it appears that the Party who is examined pro 


308. 
5 eee hath a plain Title to che Eftate, and is nat affected with ye 
0 Wy 28 Sequeſtration, then it is to be diſcharged as agaigſt = - with; or wi 
BED Coſts, as the Court ſhall determine 115 the en nces of the & 
and d due Derfa.) © not FAS ws e inen notige 2, 
Vans. +: -4The Segoefivution biads from che Pim of augrding the omni, ad 
not from the Time of executing it and its being laid on by the Commiſſion. 
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| . Sequeſtrators are, Ofens of a Court, 4 as ſuch are de- 

meanable to the Court, and are to act from Time to Time in the 
Eee of their Ofßes as the Court; hall direct 3 They areto.accopnt for 
» What comes to their Hands, ant ate tp bring the — into oak the 


Court all Airect, z0 be put Kat zt a e ſhall be 
found nes oh but this Money is non. vally to the Ee ba 
is to remain in Court till the Defendant hath 3 or anſwered and 


PT ” RET 1 e and, then Whauſcgver hath been. Filed ſhall be . 
2d ue 2 are or and paid over to him z; however the Court hath the whole ur 


der; thei. power, ad may do therein as; they pl | As ſhall be mal 
agreeable to the hafte and Equity of t the Cale... 6 69g 


The Plaintiff's Counſel-may move and obtain 1 git 1 
to attorn and pay their Rents to the Sequeſtrators, or for the Sequeſtrators 
to ſell and diſpoſe of che Goods of ht Party, and te keep the: Mone in 
their Hands, or to bring it into Cognt,. as ſhall be moſt adviſeable and di 
. cretionary, and fitting for the Court to do. 

Veth 455 Segveitrstors gn meſae Frogels are gecountable, far al dhe Poſh, : 
| eso rtain ooly fo far as to ſatisfy for Contempt. ty 22tzys ol! 
Vern, 161. W{Sequeitrators, harlng Power d Fell Timber, diſpoſe af of gel na- 
1 and ol bting z000l. to Account, they, a8 Abe aud Aten 4 ile 
, Courts. ate. reiponſibles and worte Flag 0 10 Niro L h molt e 
Will. Rep. TA 8 is in Nature of, a 106 DT 2 ue 
307. 1155 Wee has. ngitheryus in raw del ine e legal Eſtate 4 the 
e Chino, wife xewgining. in every Reſpe& vs befor. 
3 of” N45. *;Sequeſtzators-being in Poſſeſhon of 3 great Honſe in St. Fare! rig 
25 which was the Defedane's for Life, the. Court, prdared.. he 
22 n the Houſes. and the Sequeſtrators te eee 
R Sant 19 OY >; a) 4 N % vb; ei D od 8 
Bu natd. It Was moved, that the Irregularity of a. Les eg oe 
Rep. 212. to dhe Deputy, which was taken ont Hein the Defendant ſor 09) * 
inScacc. pearing. by: Reaſon of its being taken, out ſognen than by he Coors 
3 the Court it could, and yet the Sequeſtrators had taken the Good 


o ithe n and chreatened to {ell . the Chief * 


5” 
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U 
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1 ſaid, that as to the Carrying the Goods off the Premiſſes, it was cleer 
* the Sequeſtrators could do that, becauſe a Sequeſtration upon meſne Page 428 
nd Proceſs anſwers to a Diſtringas at Law; but howeyer, as to ſelling them, 

he the Court agreed in the preſent Caſe it could not be lawful, and ſaid it 

N bad lately been ſettled on Debate; and obſerved further, that Courts of 

er 


Equity could not authoriſe Sequeſtrators to ſell Goods even upon a Decree 

ill Lord Stamford”s Caſe, which makes Decrees in this Reſpect equiva- 

lent to a Judgment; and even now, the Counſel ſaid, Sequeſtrators can- 

not {ell but by leave of the Court; however, the Court ſaid this was a 

Matter proper for them to conſider upon another Occaſion, and therefore 

only referred the Irregularity of the Sequeſtration as to the Point of Time 

to the Deputy. 5 8 5 
Lands were decreed to be liable to 5000/7. per Ann. for the Life of A. 4 Feb. 16. 

and a Sequeſtration and Injunction for the Poſſeſſion to that Purpoſe ; the & 17 Car. a. 

Defendant againſt the Injunction enters upon the Lands, and receives the * Can. N 

Profits to the Value of 19721. and thereupon was decreed to pay it; and e 

afier the Death of A. it was decreed that the Sequeſtration ſhould continue 

zgainſt the Defendant for the Payment of that Money; and now the 

Defendant moved to have Liberty to fell Timber to raiſe Money for 

his Subſiſtence, alledging that the Sequeſtrators had only the Poſſeſſion and 

the Perception of the annual Profits by the Courſe of the Court, and 

therefore it could be no Prejudice to have this granted: But Sir H. Grim- 

fon, Maſter of the Rolls, refuſed; for 1ſt, This invades the Decree 


ES 0 =: 
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de- which is for the quiet Poſſeſſion, which will be diſturbed if the Defend- 
the ant enters to cut down timber; 2dly, The Defendant not having per- 
for | formed the Decree by the Payment of the Money, he ſhall not receive any 
the Favour from the Court whilſt he ſtands in Contempt; zdly, If he will 
he. with the Sale of this Timber pay the Plaintiff his Debt and ſo diſcharge 
but. the Sequeſtration, there might be ſome Reaſon for it; but for him to raiſe 
19 Monies to other Purpoſes, he ſhall not be favoured ; and unleſs the Plain- 

. tiff will conſent, he ſhall not have Liberty to fell. e | 

nants (D) Sequeſtration, when determined. 

ators | 

V in Sequeſtration that iſſues as a meſne Proceſs of the Court will be diſ- Vern. 58. 

d di. continued and determined by the Death of the Party; but, where a 2 
dequeſtration iſſues in Purſuance of a Decree, and to compel the Execution 

100 of it, there though the ſame be for a perſonal Duty, it not be deter- 

925 mined by the Death of the Party. . . | 
worth. A 1 againſt the Father who appeared to be only Tenant for Ch. Ca. 241. 
dhe Life an on his Death the Sequeſtration was diſcharged. „ $0 Cote 
$6.5 The Bill was to revive a Sequeſtration obtained againſt the Defendant's yern. 118. 
4 Huſband for a perſonal Duty before his Intermarriage with the Defendant, _ 
£ wo: and te avoid the Defendant's Eſtate in Dower in the Lands that were ſe- 


N before the Marriage, it being inſiſted that thoſe Lands were ſo 
2 by the Sequeſtration, and covered therewith, that the Defendant's _ 
os of Dower could never attach them; but on a Demurrer to this 
U, the Demurrer was allowed; and it was ruled, that ſuch a Se- 
5 ſhould not bind the Feme who came in for her Jointure 
ha ower; but whether the Heir in Fee-Simple ſhould in ſuch Caſe 
ow the Eſtate bound, and ſubje& to ſuch a See or not, 
4: doubted; and the Caſe not being before my Lord Keeper, he refuſed 
Vor. 1 . 3% 8 


CTT 


®Page429 * Afterwards this laſt Point came before the ſame Lord Keeper in ang. | 


Vern. 166. ther Caſe, when his Lordſhip inclined to think that a Sequeſtration for 2 
Perſonal Duty determined with the Death of the Party, and could not be 
_ revived againſt the Heir; but his Lordſhip took Time to conſider of it, 
; — yg be attended wo 3 DEP | fo 
It ſeems to be now ſettled, that a Sequeſtration is a perſonal Pro 
( 35 wh which abates by the Death of the Party 110 that ſuch Sequeſtration ten 
ES grounded on a Decree for a Debt or Perſonal Duty, cannot be revive] 
- againſt the Heir of the Defendant ; otherwiſe in thoſe Caſes in which the 
Heir is bound. 6ᷓſſ)ſr rn we I 


— — - a — 
—— 0 — 


(A) The Nature of his Office. 430. 

) Who are qualified or exempt from ſerving. 43. 
0 anne of appointing him ; and herein of 
(D) That he muſt attend his Dffice ſingly, and 

cannot execute any other. 434. 5 
(E) — long to continue in his Dffice, and by 
what determined. 43444. 
(F) That he muſt be reſfdent in his County, and 
whether he hath any Jurisdiction out of it. 435. 
(G) Cannot diſpoſe of his Bailiwick. 436. 
(H) Df the High Sheriff's Power and Duty in 

appointing an Under⸗Sheritf and other Depu⸗ 

ties: 436. Ap VVV 

And herein, 4 „ iii 
1. Of the Under Sheriff, and in what Manner ap- 

pointed. 436. 15 8 | 

2. Of Covenants between the High Sheriff, his Under 

j and; other Officers, 438: 

3. Of Acts that may be done by either of them, or 
| where the High Sheriff muſt himſelf be perſonally 
pPreſent. 440. EY „ 

4. The Manner of approving Bailiffs and other Officers 
and therein of his being anſwerable for their Act, 


5. Of his Juriſdiction over Gaols and Gaolers. 443: 
(1 Df the preceping and ſucceeding Sheriff, and 


Ne ther by the Atts neceſſary to be done by each 
| (027 ohne (x) Ulber 
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(K) there more than one Sheriff, 447. 

(J) Of his Duty and Acts as a judicial Dfficer, 448. 

(x) Of his Duty and Atts as a miniltezial Officer; 
gs: er ee CE ee 


And herein, FE 


> 


1. That he is the proper Officer to execute all Writs, 
*-. except in Caſe of  Partality. 449g 7 OE: | 
*2. That he cannot diſpute the Authority by which *Page430 
they Iflue, nor any Irregularity in them. 450. "Bs 


(N) How he is to execute ſuch CUrit : 452. 
And herein, ” N 


1. That it muſt be without Favour or Oppreſſion, and 
after ſuch a Writ is actually taken out, and before 
it is returnable. 452. Bo | 

2. Of his raiſing the Poſſe Comitatus. 453. 

3. Of breaking open Doors. 454. „„ 

4. Whether he can execute his Writ on a Sunday. 456. 
5. In what Manner he is to do Execution. 457. 


(o) Of his Duty in admitting Perſons to Batl ; 


and herein of Securities taken for Eaſe and 


Favour, 461. 3 


PEE INES 


— 


(A) The Dature of his Office. 


IF ſeems that anciently the Government of the County was by the pay. 60. 
| = lodged in the Earl or Count, who was the immediate Officer Savil 43. 
to the Crown; and this high Office was granted by the King at Will, Rol. Rep. 
ſometimes for Life, and afterwards in Fee; but when it became too bur- 8 
thenſome, and could not be commodiouſly executed by a Perſon of ſo high 68. 
Rank and Quality, it was thought neceſſary to conſtitute a Perſon duly p74; Prgf © 
ualified to officiate in his Room and Stead, who from hence is called in 9 Rep. 

atin, Vicecomes, and Sheriff from Shire Reeve, i. e. Governor of the 7 Co. 33. 


Shire or County. He is likewiſe confidered in our Books as Bailiff to the 


Crown; and his County of which he hath the Care, and in which he is to 
execute the King's Writs, is called his Bailiwick. 
+, It is faid by Lord Cote and Dalton, that Earls, by Reaſon of their high 90. h. 
mployments and Attendance upon the King, being not able to follow Balk. Sh. 2, 
Ul the Buſineſs of the County, were delivered of all that Burthen, and 
enjoyed the Honour as they now do, and that Labour was laid | 
apon the Sheriff; ſo that now the Sheriff doth all the King's Buſineſs 
13 County; and the Sheriff, tho” he be ſtill called Yicecome:, yet all 
doth, and all his Authortiy, is immediately from and under the 1 , 
* not from or under the Earl; ſo that at this Day the Sheriff hath all 
Authority for the Admins and Execution of Juſtice which the 
| 1 : ount 


| | ( a )Dav. 60. 


HA 
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Count or Earl had; the King by his Letters Patent now.committing to the 

Sheriff Cufadiam Com. es oo es 

Co. Lit. 168. He is therefore at this Day conſidered as an Officer of great Anti. 

Dalt. Sh. 5. guity, Truſt, and Authority, having, as Mr. Dalton obſerves, from the 

| King the Cuſtody, Keeping, Command and Government (in ſome Sort) 

of the whole County committed to his Charge and Care, and, ac- 

_ cording to my Lord Coke, he is ſaid to have friplicem Cuſtodiam, wiz. 

Vite juſticie, vitæ legis, et wite reipublice, &c. Vite juſticie to ſerve 

Proceſs, and to return indifferent Juries for the Trial of Men's Lives, Li. 

berties, Lands and Goods; vitæ legis to execute Proceſs and make Exe. 

e which is the Life of the Law, and vitæ republice to keep the 

*Page431 It ſeems that anciently +, and before the Statute 9 Ed. fat. 2. She. 

2 Inft. 558. riffs were elected by the Freeholders of the County, as the Coroners are 

2 Brownl. at this Day, and conſequently that their Office did not determine by tle 
%%%. nt al act orange 


F See Art. faper Cartas, 28 Ed. 1. ſtat. 3. c. 8. & c. 13. 


1 
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And though at this Day the King hath the ſole Appointment of 
(b)4Co.33- Sheriffs (a, except in Counties Palatine, and where there are Jura rega- 
Mitton's lia, yet it hath been (6) adjudged, that the Office of Sheriff is an intire 
Caſe. Thing, and that therefore the King cannot apportion or divide it, that is 
Dalt. Sh. 6. he cannot determine it in Part, as for one Town or one Hundred; 
5 7 he abridge the Sheriff of any Thing incident to or belonging 

to Ce. | ; | ; 


8 ** 
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(B) Cho are qualified or exempt from ſerving 


(c) 9 Ed. 2. is provided by ſeveral Ce Acts of Parliament, that no Man fhall 
fat. 2 be Sheriff in any County, except he have ſufficient. Lands within 
4 4 5 1 e bee. 7 ba ſhall be Sheriff, whereof to anſwer yo 
3 King and his P in Caſe that any Perſon ſhall complain again 
5 > pr them; and that none that is Steward or Bailiff to a great Lord ſhall be 
1. e. 7. % Hon et We we IE „„ | 
It is holden that the King hath an Intereſt in every Subject, and a Right 
9 ; 46. to his Service, and that no Man can be exempt from the Office of Sherif 
but by Act of Parliament or Letters Patent. 3 | 
2 Mod. 299, And on this Foundation it was adjudged in Sir John Read's Cafe, who 
Attorney Ge- was made High Sheriff of Hertford/hire at the Time he was excommun- 
neral v. Sir cated for Non-payment of Alimony, that an Information properly lay 
John Read. againſt him for not executing the Office ; though it was objected on his 
Behalf: that the Oath and Sacrament injoined by Act of Parliament 
are neceſſary Qualifications for all Sheriffs, which he was diſabled to 
take by Reaſon of the Excommunication ; but the Court held that he was 
 , Puniſhable for not removing the Diſability, it being in his Power to get 
imſelf diſſolved from the Excommunication, and that therefore it could 
be no Excuſe. „%%; ͤ ale” 15 : 
2 Mod. 301. And though in the above Caſe it was admitted, that the Subject ua. 
bound to ſerve the King in ſuch Capacity as he is in at the Time 
the Service commanded, yet it was infifted upon, that he was not oblige 
to qualify himſelf to ſerve in every Capacity; and that therefore a 11. 
ſoner for Debt is not bound or 121 able to be Sheriff, no more than 


„ © Perſon is bound to purchaſe Lands to qualify himlelf to be cither * | 


"2 
* 


— 
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Coroner or Juſtice of the Peace; and. it was likewiſe ſaid; that by the 
Statute. 3. Jac. I. cap. 5- every Recuſant is diſabled ; and though he may 
conform, he is not bound to it; for if he ſubmits to the Penalty, it is 
2s much as is required by Law. 5 | 


An Information was exhibited againſt L. for refuſing to take upon Carth. 306. 
him the Office of Sheriff of Norwich, who pleaded the Statute 13 Car. 2. Salk. 167. 
at. 2. cap. I. et. 12. + by which it is enacted, that a Perſon elected to pl. 1. | 
any Office in a Corporation, ſhall be ſuch as within one Year before hath 4. Raym. 
taken the Sacrament according to the Church of England, or elfe the 885 7 
Election ſhall be void; and averred, that he had not taken the Sacrament, pl. 1. 2 of 

Sc. at any Time within one Year next before the Election of him to be 4 Mod. 269. 
Sheriff, Cc. wherefore the Election was void. The Attorney General 74 King | 
replied,” and ſet forth that Part of the Act of Uniformity, by which every 32 pe 
Perſon is obliged to take the Sacrament three Times in the Year; accord- FSee ever 5 
ing to the Liturgy, c. the Defendant rejoined, and ſet forth the Sta- Geo. 1. c. 6, 
tute of 1 V. & M. cap. 18. for tolerating Diſſenters; and on Demurrer ſ. 3. & 118. 
it was adjudged, that the Defendant's Rejoinder was a Departure from 5 c. 4. ſ. 6. 
his Plea, and therefore he could have no Advantage of the Act of Page432 
Toleration, ſuppoſing it was for his Purpoſe, it being a private Statute, 5 
and therefore to be pleaded; and though judgment was given princi- 
pally on this Point, yet all the Court, except Juſtice Sam. Eyre, held, 
that this Caſe was not within the Meaning of the Toleration Act, which 
was not made in favour. of Diſſenters, but the Contrary, and was rather 
to exclude them from Beneficial Offices, than to eaſe them of Offices of 
Charge t. : | 5 IIn the Caſe 

; | | | | of Evans 
and the Chamberlain of London (if our Recollection is right) it was determined in the Houſe of 
ne? are not bound to take the Sacrament, Sc. to qualify, and therefore not liable 
to per ice. "I ets | : 


if a Man is diſabled by a Judgment in Law to bear an Office, he is Salk. 168. 
excuſed ; nam judicium redditur in invitum ; for though his Fault or Ne- 4 Mod. 273, 
den was the Occaſion of ſuch Judgment, yet it is a Mark ſet upon him 

y the Government, 1 | | 1 1 

And as nothing but an invincible Neceſſity can exempt a Perſon. from gag. 142. 
ſerving the Office of Sheriff, on this Foundation a By-Law made in pl. 1. 
London, that no Freeman choſen Sheriff, &c. ſhall be excuſed unleſs he £4. Raym. 
voluntarily ſwears he is not worth 10, oool. &c. and if he openly refuſe 496. | 
to take the Office, then to forfeit the Sum of 400/. fc, was jo Ar EIA ORs 
good. 25 1 | 3 Carth. 480. 

| Mod. 438. 
| City of London v. Vanacre. | 
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c) Banner of appointing. him; and herein of his 
T High Sherif hath his Authority 'given him by two () Pa- Dat. Sb. 7, 
tents; by the one the King commits to him the Cuſtody of the Where ſee 
County ; by the other the King commands all other his Subjects within Foes of 
that County to be aiding and ailing to him in all Things belonging to his ( Arche 
Obe. e Ak Ed arr © 
(ers Patent of Record, if therefore it dan come In Geste, whether be be Sheriff or not, it is 
1 tried by the Record, or it may be tried by the Examination of the Sheriff. Dalt. Sh. 8. 9 Co, 
.. Jenk, 90. —For the Fees of his Patent, vide 3 Geo. 1. C. 15. Fu : 
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may be put Year, in the Exchequer Chamber, to nominate Perſons to be made She- 
6 off to ano- . * ö 0 
ther Day. riffs; and the Manner is, The Lord Chancellor, Treaſurer and other 


Dyer 225, And yet the King by his Prero tive may miles and appoint the Sheriffs 


— 


Es e DO Ou I 7 
Dalt. Sh. 6. By the Statute of 9 E. 2. Hat. 2. the Chancellor, Treaſurer and Judge, 
(a) But it are to meet (a) Craſtino Animarum, being the zd of November +, ey 


Cro.Car, 13, high Officers, being of the Privy Council, together with the Judges of 

595. both Benches and the Barons of the Exchequer, being aſſembled in the 
Exchequer Chamber, nominate three Perſons in every County to be pre- 

181.240-2- ſented to the King, that he may prick one of them to be Sheriff of every 

Sheriffs are County. 5 Sg TREE. SE ls „ | 

to be ap- 55 JET) W Sand | | | Th 

pointed on the Morrow of St. Martin. 2 Com. Dig. 581. 1 Bl. Com. 340. { 


Dalt. Sh. 6. without this uſual Aſſembly, and Election or Nomination in the Exche- 
| quer, as is the daily Practice at this Day upon the Death of any Sheriff. 
34H.8.c.26. The Sheriffs in every of the Shires of Wales, ſhall be nominated yearly 
Dalt. Sh. 6. by the Lord Preſident, Council and Juſtices of Wales, and ſhall be cer- 
tified up by them, and after appointed and Elected by the King as other 
. Sheriffs are. RE ol | 
Dalt. Sh. 7. The Sheriff, before he doth exerciſe any Part of his Office, and be- 

| fore his Patent is made out, 1s to give Security in the King's Remen- 
*Page433 * brancer's Office in the Exchequer, under Pain of 100/. for the Pay- 
ment of his Proffers, and all other Profits of his Sheriffwick ; but theſe 
5 are never ſued, unleſs there is a Deficiency in the Sheriff; 
„ | c | = 
Dalt. Sh. 9. The Sheriff before he takes upon him the Exerciſe of his Office, muſt 
not only take the Oaths of Allegiance and Abjuration injoined all Officers 
by divers Acts of Parliament, but likewiſe a particular Oath of Office, 
(5)Dyer168. which is (5) ſaid to be by the antient Common Law, and contains a con- 
| ciſe Account of the Natute and ſeveral Branches of his Office. This an- Me 
tient Oath is ſet down in Dalton q. „ © 
(e) YideCro, But there being in this Oath ſome Things which were thought too 
Car. 26. (c) ſtrict with Reſpect to Sheriffs, inſtead thereof it is now enacted / 
Several EX- 3 Geo. 1. c. 15. / 18. that the following. Oath ſhall be taken by all High 
— 2 Sheriffs, except the Sheriffs of Wales and of the County Palatine of 
Lord Coke to Cheſter, Ic. wiz. I A. B. do ſwear that I will well and truly ſerve the 
the Addi- King's Majeſty in the Office of Sheriff of the County of 
tions made 4 and promote his Majeſty's Profit in all Things that belong to my Office 
e ing « as far as I legally can or may. Twill truly preſerve the King's Rights 
and annexed ©* and all that belongeth to the Crown. I will not aſſent to decreaſe, leſſen, 
to the Dedi- or conceal the King's Rights, or the Rights of his Franchiſes ; and 
mus to ſwear ** whereſoever I ſhall have weite e that the Rights of the Crown are 
him Sheriff ec concealed or withdrawn, be it in Lands, Rents, Franchiſes, Suits or 
of Buck. ce Services, or in any other Matter or Thing, I will do my utmoſt to 
„ make them be reſtored to the Crown again; and, if I may not do f 
« myſelf, I will certify and inform. the King thereof, or ſome of bus 
« Judges. I will not reſpite or delay to levy the King's Debts for any 
„ Gift, Promiſe, Reward or Favour, where I ma Mais the ſame without 
«« great Grievance to the Debtors. I will do Right as well to Poor 
es as to Rich, in all Things belonging to my Office. I will do no Wrong 
to any Man for any Gift, Reward, or Promiſe, nor for Favour cr 
Hatred. I will diſturb no Man's Right, and will truly and faithful 
* acquit at the Exchequer all thoſe of whom I ſhall receive any Debts or 
*« Duties belonging, to the Crown, I will take nothing whereby the 
King may loſe, or whereby his Right may be diſturbed, injured or de. 
* layed. I will truly return, and truly ſerve all the King's | 69 


| ;;; . “ 

« cording to the beſt of my Skill and Knowledge. I will take no Bailiffs 
e into my Service but ſuch as I will anſwer for, and will cauſe each of 
« them to take ſuch Oaths as. I do in what belongeth to their Buſineſs and 
« Occupation. I will truly ſet and return reaſonable and due Iſſues of 
e them that be within my Bailiwick, according to their Eſtate and Cir- ah, 
« cumſtances, and make due Panels of Perſons able and ſufficient, and not 3 
« ſuſpected or procured, as is appointed by the Statutes of this R eam. 
have not ſold or let to Farm, nor contracted for, nor have I granted or 
cc promiſed for Reward or Benefit, nor will I ſell or let to Farm, nor con- 
« tract for or grant for Reward or Benefit by myſelf or any other Perſon 8 3 
« for me, or for my Uſe, directly or indirectly, my Sheriffwick or any n 
« Bailiwick thereof, or any Office belonging thereunto or the Profits of | | 


1 


FF 


iffs « the ſame to any Perſon or Perſons whatſoever, I will truly and dili- 
he- « oently execute the good Laws and Statutes of this Realm, and in all 
Fhings well and truly behave myſelf in my Office for the Honour of the 
rly King and the Good of his Subjects, and diſcharge the ſame according to 


« the beſt of my Skill and Power. So help me God.” | Ts 
If a Perſon refuſed to take upon him the Office of Sheriff, it was uſual pate. Sh. 1 * 
to punaſh him in the Star chamber; and he may now be proceeded againſt Dyer 167. 
by Information in the Court of King's Bench. Alſo if he refuſes to take | 


em- the Oaths enjoined him, or officiates in the Office before he hath thus 5 
5 qualified himſelf, that Court, which hath a general * Superintendancy *Page 34 


over all Officers and Miniſters of ſuſtice, will grant an Information againſt (a) 3 Lev. - 

him; and it hath been (a) held, that a Refuſal of Oaths injoined to be 116. 

taken, amounts to a refuſal of the Office. 1 | | Carth. 307. 

If the Sheriff be not in London, the Oath may be taken by Dedimus po- Dalt. Sh. 13, 
tefatem, directed to any two Juſtices of the Peace of the ſame County, 14: 

one to be of the Quorum, or to any other Commiſſioner or Commiſſioners, : 
or before one of the Judges of Aſſiſe for that County, or one of the 

alters in Chancery, who, it is ſaid, may as well as the Judge adminiſter 


ſich Oach without any Dedimus. © 


t too If the Commiſſioners ſhall return the Commiſſion or Writ, and the Oaths Dyer 1666. 

fon to be taken when they were not taken, this is finable. 1 5 Dalt. Sh. 14. : 
gh It is held, that the Breach or Violation of this Oath, although an high 11 co. 98. 

1 Ofence, is not however Perjury, nor puniſhable as ſuch. | 
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Office c Re 
i WHO) That he muſt attend to this Office ſingly, and 
; aol cannot execute any other. 


n are : AS, | Ee : 

nts or | T is holden, that a Sheriff cannot be elected Knight of the Shire for 

zoft to that County for which he is Sheriff. | 4 Inſt. 48. 

t do i . | | | : I. Rer. 

of his | | 326. Sir Simon Dewwe's Jour. 38, 436. | 
. And although a Sheriff is by Virtue of his Office a Conſervator of the Dalt. Sh. 27 


rithout 
face, yet it 18 enacted by the 1 Mar. Star. 2. cap, 8. ſeck. 2. „ That no 
* Ferſon having the Office of Sheriff of any County ſhall exerciſe the 

Office of Juſtice of the Peace in any County where he ſhall be Sheriff 


our or 

nf during the Time he ſhall uſe the Office of Sheriff,” 5 
ebts or ths H. 5. cap. 4. it is enacted, © That no Under Sheriff, Sheriff's Dalt. Sh. 
by the Sk Receiver, nor Sheriff*s Bailiff, ſhall be Attorney in any of the 454. 
| or de- $5 Courts during the Time that he is in Office.” e 
rits c- i 3 : 


(E) How 


* 


EY om e e ee 


H) How long to continue in his Office, und 


Confirmed Y the 14 E. z. cap. 7. it is enacted, That no Sheriff, (a) Under 
by the 23 H. «« Sheriff, nor Sheriff's Clerk, ſhall tarry or abide in his Office above 
6.c.3. e one Year, upon Pain to forfeit two hundred Pounds yearly as long az 
5 41 (A « he 3 the Office; and that every Pardon made for ſack Offence 
(0 Notwith- « Or Forfeiture ſhall be void; and all (5) Letters Patent made to oce 
ſtanding this, © ſuch Office above one Year ſhall be void, any Words or Clauſe of n 
it hath been 4 gþ/ante put into ſuch Patent notwithſtanding ; and that whoſoever ſhall 
 adjuiged in « preſume to take upon himſelf the Office of a Sheriff above one Year by 
| _ 211.7 85 27 of ſuch Letters Patent, ſhall be diſabled from ever after to be 

6. b. that the Sheriff within any County of England. | 24 

King by the | . by 5 
Clauſe of Non obſtante, might make a good Patent of ſuch Office for Life and by the following Autho. 
rities, wich ſeem to be grounded on this Reſolution, it is faid, that the King by his Prerogative may 
diſpenſc with theſe Starutes, and grant the Office of Sheriff for Years, Life, or in Fee. 7 Co. 14. 
Finch of Law 234. Plow. 502. Dalt. Sh. 22. But yet vide 2 Hawk. P. C. 390. where the contrary 
Opinion is holden, and the Reaſon of theſe Authorities refuted. f I | 5 


' 

| 
4 
5 
i 
| 
#4 
$ 
4 
: 
4 
1 


4 Vide the ſtat. 1 W. & M. ſeſſ. 2. C. 2. whereby it is enacted, that no Diſpenſation by Nan «fart: 
of or to any Statute or any Part thereof be allowed, but that the ſame ſhall be held void and of ne, 
Effect, except a Diſpenſation be allowed in ſuch a Statute. See alſo the Doctrine of Non obfanta, 
under Prerogative, ante 177, Ec. i 1 | 


 *Page435 * By the 1 Ric. 2. cap. 11. it is enacted, © That none that hath been 
Confirmed «© Sheriff of any County a Year, ſhall be within two Years next choſen 
by 23 H. 6. c again, or put in the fame Office, if there be other ſufficient. 
7 And by the 1 Hen. 5 cap. 4. it is enacted, © That they that be Bailiff 
| « of Sheriffs one Year, ſhall be in no ſuch Office by three Years next fcl- 
„ lowing, except Bailiffs of Sheriffs which inherit in their Office.” 
8 By the Common Law the Patents of Sheriffs, like all other Commilſions, 
Dalt. Sh. 17, determined by the Death or Demiſe of the King; but now by the Statutes 
4 7. & M. (cap. 27. . 21.) and 1 Ann. (flat. 1. c. 8.) ſuch Commiſion 
hall remain in full force for the Space of fix Months next after ſuch 
Death or Demiſe, unleſs ſuperſeded, determined or made void by the 
next Succeſſor. | | 
7 Co. 30. But though ſuch Patent was determined we the Death of the King, yet 
| it was adjudged, that if the Sheriff after ſuch Demiſe, and before his 
rs 777 a new Patent, ſuffered a Priſoner to eſcape, that an Action h) 
— Again Im. Y ; 
Cro.Fliz. 12. 11 hath been held, that the Office of Sheriff does not determine by the 
Sir Lewis Party's becoming a Peer on the Death of his Father, but that he ſtill r- 
1 mains Sheriff ad voluntatem regis, _ 5 
Doug. 45. 2 Term Rep. 731. 1 : 


< Y ——_— 


ch That he mutt be reſident in his County, and 
whether he hath any Jurisdittion out of if- 


(a) The N te 4 Z.4. . 5. it is enacted, « That every Sheriff ſhall be (el "D 
Word in the B dwelling in proper Perſon within his Bailiwick for the Lime he "to 


Original is 5 f 
f emurrant, which is faid is not well tranſlated by the Word dzoe/ling. Lit. Rep. 328. N hall * No 
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| 8 S RL FF. | 
gal be ſuch. Officer, and that the Sheriff ſhall be (4) ſworn to do the (29 Is now 
| F)) Ine PHgER0ey leſt out cf 
| FE Sat wt © e . 
Hence it is clear, that a Sheriff hath no Juriſdiction in any other Coun- Dat. Sh. 22. 
ty, nor can he do a Judicial AR, and in which his perſonal Preſence is re- SB 
quired, out of his County; but it is held that he may do a (c Miniſterial (% H. 4.1. 
Aa, as make a Panel, or return a Writ out of his County. V 
But if the Sheriff be beyond Sea, and maketh a Panel or any Return Dalt. Sh. 22. 
there, and ſends it into Exgland, it is not good, for he is an Offieer but 
only in England. J cn Tn | . . | 
if on a Habeas Corpus, Ce. the Sheriff is commanded to carry a Pri- Dalt. Sh. 23. 
ſoner to a certain Place out of his County, and in doing this he is obliged 
to go through ſeveral Counties, to this ſpecial Purpoſe he hath Authority 
in theſe other Counties. | 4 nag SE | 
So if a Priſoner of his own Wrong ſhall make an Eſcape, and fly into Plow. 37, 
mother County, the Sheriff or his Officers upon freſh Suit may take him Palt. Sh. 23. 
124in in another County. | : 


** 


— 


4 
FR 1 * 8 1 


(G) Cannot diſpoſe of his Bailiwick. pages 


Y the 23 H. 6. cap. 10. it is provided, That no Sheriff ſhall let to 
« Farm in any Manner his County, nor any of his Bailiwicks, Hun- 
« dreds or Wapentakes, ? . | | 8 | 
In the Conſtruction hereof it hath been holden, that this is a particu- 3 Keb. 678. 
hr Law, and muſt be pleaded, otherwiſe the Judges cannot take Notice Nee 
do it. 1 185 
[t hath been holden, that a Leaſe thereof, though no Rent was ever re- 20 H. 7. 13. 
frved, is within the Statute, the Intent thereof being that Sheriffs ſhould Palt. Sh. 23. 
keep their Counties in their own Hands. 1 | | 
It ſeems the better Opinion, that a Leaſe, reſerving only Part of the Plow. 87. 
Profits, is within the Statute. | 1 Dalt. Sh. 23. 
It hath been doubted, whether a Leaſe made by the Sheriff of his alt. Sh. 24. 
Ofice or County only by Parol, be within the Statute. | 
It hath been adjudged in the Caſe of the Sheriff of Noz1ingham, who Moor 781. 
took N for his Bailiwick, which he firſt gave his Servants, and which Sg! 
they ſold, but he himſelf received the Money, that this was within the %. 
vamte 4 H. 4. cap. 5. which prohibits the letting to Farm, Se. under % Title 
certain Penalties ; and that it was not only malum prokibitum, but likewiſe Office. 
nalin in ſe, as tending to Extortion and other Oppreſſions. 
By the 3 Geo. 1. cap. 15. /e#. 10. © It ſhall not be lawful for any Per- 
* fon to buy, ſell, let or take to Farm the Office of Under Sheriff or De- 
puty Sheriff, Seal-Keeper, County-Clerk, Shire-Clerk, Gaoler, Bailiff, 
a or any other Office pertaining to the Office of High Sheriff, or to con- 
: tract ſor any of the Aid Offices, on Forfeiture of 5 0. one Moiety to his 
Majeſty, the other to ſuch as ſhall ſue in any Court at Ve/tminfter 
Within two Years after the Offence. _ | | 
: Provided that nothing in this Act ſhall hinder any High Sheriff 
: from conſtituting an under Sheriff or Deputy Sheriff, as by Law he 
„ DJ, nor to hinder the Under Sheriff in Caſe of the High Sheriff's. | f 
, Veath, when he acts as High Sheriff, from conſtituting a Deputy, nor (I 
4 e ſuch Sheriff or Under Sheriff from receiving the lawful Fees EE, 
„e us Office, or from taking Security for the due anſwering the ſame, 25 4 
nor to hinder ſuch Under Sheriff, Deputy Sheriff, Seal-Kceper, 8 c. | 
- „from | 
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| $1faSheriff 


* Hob. 13. 
bo 888437 yet hath the Sheriff Power to make a Deputy or Under Sheriff, * vho n 


. 
5 ſ 
. 1 
* 
l 
or 
os” / 


 _  Seneſchallus him Power to execute all the ordinary Offices of the Sheriff 


C. 15. Shire Clerk. 4 Co. Mitton's Caſe. 9 Co. 49. Dyer 355. 


© Dalt. Sh. 3. The High Sheriff may execute the Office himſelf, and the Under Shenf 


1 Tb wo We WE > a ot 
from accounting to the High Sheriff for all ſuch lawful Fees au fl 
< be by them taken, nor for giving Security ſo to do, nor to hinder the 
«© High Sheriff from allowing a Salary to his Under Sheriff, Ac. or oye; 
„„ ) 
takes Bond 5 8 3 3 
of his Bailiff to pay 204. for every Defendant's Name in every Warrant in meſne proce, it h up | 
letting his Sheriffevick to Farm. Ballantine v. Irwin, M. 4. Geo. 2. C. B. Fort. 368, 


« 


(AH) Df the Þigh Sheriff's Power and Duty n 
appointing an Under Sheriff, and ofthe 
Deputies: And herein, a 


1 


nl I. Of the Under Sheriff, and in what Manner appointed. 


Dult. 3, 514. 1 the King by his Letters Patent granteth to the Sherif Gif 
on todiam Comitatus, without any expreſs Words to make a Deputy, 


execute all the Miniſterial Parts of the Office; for Experience, fays ny 

Lord Hobart proves, that many Sheriffs cannot execute it themſelves; 

{a Was for- from the Ca) Antiquity therefore and Neceſſity of this Officer the Lay 
merly called takes Notice of him, and on his being appointed, the Law 9 gives 


IE, that 


Vicecomitis | 
Datt.Sh.3.— can be transferred by Law. | 


And in the b | | | f 
Statute Weſtm. 2. 13. Ed. 1. fiat. 1. cap. 39. he is called Subwicectmes 3 and in the Statute 11 H.. 


Hob. 13. He is, ſays my Lord Hobart in Nature of a general Bailiff to the Shenf 
over the whole Shire, as others are over the Hundred; and being in Effed 
but the Sheriff's Deputy, according to the Nature of a Deputation, le 
is removable as an Attorney is; and though made irrevocable, yet m 

the High Sheriff remove him; but having once appointed him, 
(+ )2Brownl. he may totally remove him, yet he cannot C5 abridge him of any Put d 
el his Power. 


hath not, nor ought to have, any Eſtate or Intereſt in the Office itſelf; 
be) An Un- neither may he do any Thing in his (c own Name, but only in the Nane 
der Sheriff of the High Sheriff, who is anſwerable for him. 
muſt act in Ty 


the Name of the High Sheriff, becauſe the Writs are directed to the High Sheriff, Salk. 96. 


By the 3 Ges. 1. cap. 15. eck. 8. it is enacted, That if any Sherif 
% ſhall die before the Expiration of his Year, or before he be ſuperſedes, 
«« the Under Sheriff ſhall nevertheleſs continue in his Office, and execur 
te the ſame in the Name of the Deceaſed till another Sheriff be ap 
„ and ſworn; and the Under Sheriff ſhall be anſwerable for the Exec 
« tion of the Office during ſuch Interval, as the High Sheriff would bur 
« been; and the Security given by the Under Sheriff and his Pledges (hal 
« ſtand a Security to the King, and all Perſons whatſoever, for the 
«« performing his Office during ſuch Interval. | 


hal i; this is injoined (4) by the Statute 27 Eliz. cap. 12. and the Form (y That be- 
I the bed | | : fore this 


A | Statute the 
Under Sheriff was never ſworn, Rol. Rep. 274. Per Cote. 


d now by the 3 Geo. I. c. 15. ſeck. 19. it is enacted, That all Under „„ 1 
riffs of any Counties in South Britain, except the Counties in Wales | 1 
County Palatine of Cheſter, before they enter upon their Offices, f 
uke the following Oath, wiz. I A. B. do ſwear, that I will well 

nd truly ſerve the King's Majeſty in the Office of Under Sheriff of 

he County of — — and ge his Majeſty's Profit in all 

kings that belong to the ſaid Office as far as I legally can or may, 

pd will preſerve the King's Rights and all that belongeth to the Crown. 

will not aſſent to decreaſe, leſſen or conceal the King's Rights, or 

e Rights of his Franchiſes ; and whenſoever I ſhall have Knowledge | 

at the Rights of the Crown are concealed or withdrawn, be it in 

ands, Rents, Franchiſes, Suits or Services, or in any other Matter or 

bing, I will do my utmoſt to make them be reſtored to the Crown 

pain; and if I may not do it of myſelf I will certify and inform ſome 


on his Majeſty's Judges thereof, and will not Na e or delay to levy 
. e King's Debts for any Gift, Promiſe, Reward or Favour, where I 


a raiſe the ſame without great Grievance to the Debtors. I will do 

icht as well to Poor as to Rich, in all Things belonging to my Office. 

will do no Wrong to any Man for any Gift, Reward or Promiſe, 

or for favour or Hatred. I will diſturb no Man's Right, and will 

y and faithfully acquit at the Exchequer * all thoſe of whom I *Page438 

ll receive any Debts, Duties or Sums of Money belonging to the 

rown. I will take nothing whereby the King may loſe, or whereby 

þ Right may be diſturbed, injured or delayed. I will truly return, 

d truly ſerve all the King's Writs to the beſt of my Skill and Know- 

doe. I will truly ſet and return reaſonable and due Iſſues of them 

t be within my Bailiwick, according to their Eſtates and Circum- 

ances, and make due Panels of Perſons able and ſufficient, and not 
pected or procured, as is appointed by the Statutes of this Realm. | 2 
have not bought, purchaſed, or taken to Farm or contracted for, nor | 
| promiſed or given any Conſideration, nor will I buy, purchaſe, 

take to Farm, or contract for, promiſe or give any Conſideration 

aoever by himſelf or any other Perſon for me, or for my Uſe, di- 

ay or indirectly, to any Perſon or Perſons whatſoever, for the Office 

Under Sheriff of the County of which I am now 

enter upon and enjoy, nor for the Profits of the ſame, nor for any 

uwick thereof, or any other Place or Office belonging thereunto. 

pave not ſold or contracted for, or let to Farm, nor have I granted or 


7 Sheri BP oniſed for Reward or Benefit by myſelf, or any other Perſon for me, 
oY ſor my Uſe, directly or indirectiy, any Bailiwick therof, or any other 
ny ce or Office belonging thereunto. I will truly and diligently execute 


good Laws and Statutes of this Realm, and in all Things well and 
> Execi- ty behave myſelf in the ſaid Office for his Majeſty's Advantage and 
| _ Good of his Subjects, and diſcharge my whole Duty according 
| 5 beſt of my Skill and Power. So help me God.“ 
= Oath is to be adminiſtered by ſuch Commiſſioners as ſhall be 
* adminiſter the Oath to the High Sheriff, as often as a Commiſ- 
0 2 ſhall be ſued forth for that Purpoſe, or by the Barons, 
ue 0: them, when the Sheriff deſires to be ſworn in Town +. + The She- 


riff cannot 


depute two Perſons to take an Inqueſt, Denny v. Trapnel!, P. 8 Geo. 3. 2 Will. 378. 
| | 3: Of 


2. Of Covenants between the High Sheriff, his Under Sheriff, and oj, 


Dalt. S. 
. 
2 Keb. 352. 


Gaoler. 9 | 


Hob. 12,13. 
Moor 856. 

Godb. 212. 
Brownl. 65. 


Hob. 12, 13. 
Godb. 212. 
2 Brownl. 
281. 

Sir Daniel 
Norton v. 
Sims. 


Hob. 14. | 


*Page439 
| Hob, 13. | 


Moor 242. 
Cartwright 
v. Dale 
ort. 


11 is meet and ſafe, ſays Dalton, for the High Sheriff to ke go i 


Authority, it is but reaſonable he ſhould take Security for the fai 


void in Law, that yet the Bond was good for the reſt of the Covenan 
which were, agreeable to Law; and a Difference was taken between 


mon Law doth divide according to common Reaſon, and having mal 


Dp 


F | 8 ET. E R I F F. 


fficers. 


curity from his Under Sheriff and other Officers before he truſts them Wi 
their Offices ; and for this commonly the High Sheriff taketh Bong; an 
Covenants from the Under Sheriff and Friends, as alſo of his Bailify 3. 


And as this is allowed by Law, it is holden, that if an Under Sher; 
covenants with the High Sheriff to diſcharge and ſave him harmleſs fe 
all Eſcapes of Priſoners arreſted by the Under Sheriff, or any by him x 
pointed, this is a good Covenant; for fince the High Sheriff transfers } 


Execution of it; and there is nothing intended againſt Law, but raths 
to prevent than connive at Eſcapes. + ---: NY 
But if the High Sheriff makes FJ. S. his Under Sheriff, and takes 
Bond or Covenant from him that he will not ſerve Executions above 20 
without his ſpecial Warrant, this is a void Covenant, becauſeit is again 


. 


Law and Juſtice, in as much as when he is made Under Sheriff, he eo 
liable by the Law to execute all Proceſs as well as the Sheriff is, een 


But it was reſolved in the above Caſe, that though this Covenant y 


Bond. made void by Statute and by Common Law ; for upon the Statut 
of 23 H. 6. cap. g. if a Sheriff will take a Bond for a Point aga 
that Law, and alſo for a due Debt, the whole Bond is void, for t cert 
Letter of the Statute is ſo; for a Siatute is a ſtrict Law ; but the Con 


that void that is againſt Law, lets the reſt ſtand. | 5 a0) 
Alſo it was reſolved, that this Caſe was not within the Statute 23 H. 

c. g. becauſe it was not a Bond made by or on the Behalf of a Priſon tes | 

and becauſe the Statute is not pleaded, as it ought to be, being a ſpec ul be 


Law. 88 | 

So in Debt upon an Obligation entered into by the Sheriff's Clerk, « hall 
Under Sheriff, for Payment of Money into the Exchequer within 14 Dy 
after he received it, who pleaded the Statute 23 H. 6. c. 9. and aver i; : 
that it was taken coloro officii ; but adjudged upon Demurrer, that WT own 


| Statute extended only to Bonds taken from thoſe who were to appeu, Qt 


1 


Stil. 16. 

Wroth v. 

Elſey, vide 

Title Plead- 
- Ings. 


Stil. 18. 
Stoughton 
'v. Day. 


S. C. | 
For though 
the Words 
of the Con- 
dition were 
general to 


make Return of all Warrants directed to him, yet it was to be underſtood of ſuch only 3s wt 
be executed within the Hundred of which he was made Bailiff. 2 Saund. 414- S. C. cited. N Law, 


Non damnificatus had been the proper Plea. 


who were in Ward, and not to this Caſe. WY „* 

In Debt on an Obligation by the Under Sheriff to the High Sbenf fine 
faving him harmleſs, the Defendant pleaded, that he had ſaved Heß. 
harmleſs; which on Demurrer was held an ill Plea, becauſe, he mi 
have ſaved him harmleſs in ſome Things though not in all, and there Of. 


In Debt by an Under Sheriff againſt his Bailiff on an Obligation to 
him harmleſs in executing of Proceſſes and other Things contained n . 
Condition, it was objected, that it was not alledged that the 
to be executed within the Hundred wherein he had Juriſdiction ; 
the Court held a good Objection, becauſe the Bailiff cannot execuie "x 
Proceſs out of the Hundred wherein he is Bailiff, by Virtue of his gen- | 
Authority, but only as a ſpecial Bailiff, © ] 


— 


3 


h- 


CC 


arrant; the Plaintiff ſhews the Defendant had let ſuch a Priſoner at 
e at Weftminfter, c. it is good without ſhewing the Time and 
ue of the Arreſt, for the Eſcape is the material Part of the Covenant, 


gally taken or impriſoned, was not material when he was ſuffered to go 
| e. 1 49 | | ; 6 ö | a 
In Debt on an Obligation conditioned to perform the Covenants and 
Lreements in an Indenture made between the Sheriff of Eſex and the 


the Sheriff touching the Execution of the ſaid Office; Defendant 
Eads Performance generally; Plaintiff in his Replication aſſigns a 
reach in Non-payment of 40/. to the Gaoler of Chelmsford, expended 
| nateria tangent” execut offic" præ dick. wiz. for the conducting of a 
loner from Chelmsford to York Caſtle, and for his Meat and Drink in 
e Journey, which Sum the Gaoler hath recovered againſt the Sheriff. 
fendant rejoins, that the Recovery was for a particular Matter be- 
een them; and not for Matter touching his Office, and concludes to 
Country ; upon which the Plaintiff demurs. It was urged for the 
intif, and agreed to by VWyld Juſtice, that the Defendant ought not 
have concluded his Rejoinder to the Country, but to have left it to 
Plaintiff to anſwer to. Per Cur. there is no good Bregch aſſigned; 
the Recovery within this Covenant ought to be for ſuch Matter as 
neerns the Sheriff, and which by Law he is compellable. The Reco- 
' againſt the Sheriff was in an Aſumpfit. It does not appear that the 
enff was obliged to bring him to York. It does not appear that there 
w any Habeas Corpus; and the Sheriff “ cannot deliver his Priſoner to 
ther Sheriff without an Habeas Corpus, upon the Back of which he 
tes is Charges, which are allowed by the Judges of Aſſiſe; and this 
ul be allowed to him upon his Account in the Exche ver, if the Pri- 
er was carried into another County ; but if it was in the ſame County, 
ſtall not have Allowance for his Charges; as to that which is aſſign- 
hat Part became due for finding Meat and Drink for the Priſoner ; 
þ 15 no Breach ; for before the Party is convicted he ought to live at 
own Charges, and therefore till Conviction hath his Goods, but after 
migion at the Charge of the King; and therefore the Sheriff ſhall 
c Allowance in the Exchequer. At the Plaintiff's Requeſt the Court 
ited him to diſcontinue paying the Defendant all his Caſts without 
ny ; S : X 


Sheriff muſt himſelf be perſonally preſent. 


A it is impoſſible the High Sheriff can himſelf perſonally execute 
7 Branch and Thing belon ing to his Office, and as the Law, from 
Neceſſity of the Thing, and in Furtherance of Juſtice, allows him 
make a Deputy, hence it is neceſſary that ſuch Deputy ſhould in all 
0 in which the High Sheriff's perſonal Preſence is not required, 
r e ſame Power with the Sheriff himſelf; and as by the Nomination 
my the Sheriff implicitly confers on him a Power of doing all ſuch 
aha he himſelf could execute, and which may be transferred by 
3 "2 likewiſe held, that the Deputy's Authority is by Law ſo 
* 1 e Principal's, that any Condition, Covenant or other Bar- 
renrain it is void; and therefore it is now univerſally agreed, that 

| h | Ef the 


| the Manner of the Arreſt is not in Queſtion; and whether he were 


Of Ads that may be done by either of them, or where the High 


1 


Debt i 2 Bond to perform Covenants, which was, that the Defend- Sid. 30. 
«+ mould not let at large any Prifoner arreſted without the Sheriff's 3 V. 
ancock. 


H. 26 & 27 


Car. 2. in 
der Sheriff, in which the Under Sheriff covenanted to pay all Sums of B. R. Howie 
loney, and to diſcharge the Sheriff of them, which ought to be paid v. A. 


3 Keb. 448. 
„ 
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* 


Hob. 12, 13. 
Salk. 95. 
Ld. Raym. 
658, | 
Com. Rep. 


$4. pl. 52. 


See 12 Mod. 


467,470, 
690. 


„ JFC. ĩ ⁵˙ . 5; 
the Under Sheriff may make Bills of Sale upon Executions, affen » 
The Un- Bonds, make Return to Writs, and in general do every Thing ta 
er Sheriff Sheriff himſelf can doo. 5 | 
himſelf may | | 5 
aſſign a Bail-Bond in the Name of the High Sheriff, fince ſtat. 4 & 5 Ann. c. 16. but ts l 
Sheriffs Clerk may not. Kitſon v. Fogg, T. 3 Geo. Stra. 60. Sed 9. If it is not wo 
Practice, and whether the Aſſignment is not good if it hath the Seal of Office, i. «, fa 
made in the uſual Form, and not in the Name ef the Deputy, or any other but of the Stern 
if the Law will not preſume it done by the Sheriff, and being only a miniſterial AQ, ay , 
Matter of Form, not ſuffer it to be called in Queſtion? „ 
Dalt. Sh. Upon any Writ or Proceſs delivered to the Under Sheriff, he, x 
103. as the High Sheriff, may direct his Bailiff or other Officer to am 
1 otherwiſe to execute ſuch Procefs ; But ſuch Bailiff or other Offer! 
ſerve or execute it himſelf, for he cannot command any other w. 
either by Word or Writing. 
So the Under Sheriff, Bailiff, or other ſuch Officer, may, if need 
take the Poſe Comitatus, that is, what Number of other Perſons | 
ſhall think good, to execute any Writ, Proceſs or other lawful W 
to them directed, and ſuch as ſhall not aſſiſt them therein, being requi 
ſhall make Fine to the King. - 
Caſesin B. And as the Under Sheriff is principally active in the Execution df 
K. 454 Office, ſo the Courts have refuſed to grant an Attatchment agaif 
High Sheriff where the Under Sheriff refuſes to return a Writ, 
(a) Gravely Will grant an Attachment againſt ſuch Under Sheriff, and by a (a) 
v. Ford, © oblige the High Sheriff to return ſuch Attachment againſt the U 


Dalt. Sh. 
104. 


H. 5 Ann. Sheriff; but the uſual Courſe is to direct the Attachment to the fall 
in B. R. pers. beg i | ecu 
. A Writ upon the Statute, of Northampton was awarded to the vl the 
2 Elis. and Juſtices of Peace of the County of Norfolk to remove a Forte; Ir tha 
8 „ Under Sheriff by Command of the High Sheriff executed the Writ, dm 
"Farrar. by virtue thereof arreſted F. S. and it was held, that the Executi Jon 2 
the Writ by the Under Sheriff was good, eſpecially as it named hin 
by the Name of his Office, and not by his proper Name, and as it 0088877”, 
| expreſsly command him to act in his proper Perſon. b Ro 
Dalt. Sh. 34. But in all Caſes where the Writ commands the Sheriff to go in Pe ch & 
*Page441 there the Writ is his Commiſſion, from which he cannot? deviate; 6 
| the Sheriff returns that he was there in Perſon, and this Return ie "By 
ceived and filed, then any Information to the contrary comes ,t 
becauſe by the Filing it is become a Matter of Record, againſt wi ber 
Averment in Pais lies, neither can the Party have Error upon the ke 
Cre. Elz. 9, As in a Writ of Partition, the Sheriff muſt be on the Lands u 1 
10. Clay ſon according to the Direction of the Writ ; and if he be not, the * 
Caſe. upon Information thereof, before filing the Return, will order dr Gi 
— ſtay; and if upon Examination it be ſo found, will avar® 
. Writ, | | 
11 H. 4. 7. So in a Writ of Rediſſeiſin, in which by the Statute of Meri 
6 Co. 12. Sheriff is Judge as well as Officer, he muſt execute it in Perſon, 
Hob. 1 3- not make a Deputy. | 
Jenk. 18 7. 3 | a b 
So in a Writ of Enquiry of Waſte, the Sheriff muſt himſelf go by 


5 ſon and view the Place waſted; for though in this Caſe he is not in N eemen 
8 Co. 52. neſs Judge, but is to inquire by the Oaths of twelve Men, Sc. ne 
4 Co. 65. Writ being in Nature of a Commiſſion, he muſt execute l in 
D _ 399, and, as he is in loco Judicis, if the Land lie in a F ranchiſe, "the 
ths 15 K cannot make his Warrant to the Bailiff of the Franchiſe, or many 
pl. 1. davi Ballivo, &c. for he cannot grant over the Judicial Powe" 
muſt enter the Liberty and execute the Writ himſelf, 


* 


\ 


HEEL ET | 


muſt execute theſe in Perſon, being Vicountiel and not returnable, and to Dalt. Sh. 34. 

which the Parties may plead before the Sheriff in the County, if they think Noy a1. 

ft, unleſs they are removed in C. B. by a Pore, which the Plaintiff may do | 

without ſhewing any Cauſe. | | - 
G& in a Writ de nativo habendo, if it goeth to the Sheriff to hold Plea Bro Of oh 


of the Matter, there he is both Judge and Officer, and muſt execute it Dalt. Sh. 
in Perſon ; but where it is directed to the Sheriff returnable in B. there 
is Office is miniſterial only, and he may execute it by his Under Sheriff 
be Deputy. | N | 
In : Writ of Juſticies, which is a Commiſſion to the Sheriff to hold Leon. 34. 
Plea above 40s. the High Sheriff muſt execute it in Perſon ; and if it be Yet in this 
done by the Under Sheriff, the Judgment thereon is utterly void, and coram en pp 

ö e 
Hit. | | | holds that 
the Suitors are Judges, and not the Sheriff. 6 Co. 12, 13: 


need | | | 
{ons | It hath been adjudged, that an Aſſignment of Priſoners by the Under M. 6G. 2. 
u er is as valid as if made by the High Sheriff himſelf. » 2 . 


4. The Manner of ap inting Bailiffs and other (a) Officers ; and 


i0n 0 therein of his being anſwerable for their Acts. (a) By mm & 
ant „ | Ts M. c. 12. 
Wit, muſt appoint four Perſons in the County in his Name to make Replevins, &c, 


Although all Writs and Proceſſes are directed to the High Sheriff, and Dalt. Sh. 
fually delivered to the Under Sheriff, yet, it being impoſſible for them to 13, 1“. 
ecute them all themſelves, they are to make out Warrants or Precepts 8 
their (5) Bailiffs and other Officers, who are to execute the ſame; and (5) A Bailiff 


| , l 5 is to talce th 
tthat Purpoſe they are impowered to appoint a Bailiff in each Hundred, 1 0. ont 


7 d may appoint a ſpecial Bailiff or particular Perſon to execute a Writ 55 
i jon any certain Occaſion. | be taken by 

ed him 3 ö | the Under 

25 it 0 alt, by the Statute 27 Eliz. e: 12. but a Special Bailiff, or one employed by the Sheriff for a par- 


ar Time only, as to execute one Writ, Sc. is not obliged to take the Oath. Jon. 249. 2 Lev. 151; 
Ihe Sheriff may take Security from them, as he is anſwerable for their Acts. Stil. 18. For the Form 
lach Securities, wide Dalt. 118,—Cannot abridge them of their Power, 2 Brownl. 283. 


'But though the Sheriff, having a Writ directed to him, may authoriſe *Page442 
to execute it, yet the Perſon to whom he directs it muſt himſelf pay.sþ,v7, 


oſt wil } perſonally execute it; but any one may lawfully aſſiſt him. (c) And 

\ the ke 3 ; | | therefore an 
ands it * by a Bailiff*s Follower is not good. 6 Mod. 211.— And there made a Quere whether good, 
t, the b in the Bailiff 's Preſence. If a Warrant be directed to two Men jointly to arreſt another, yet 


of them alone may do it. Co. Lit. 18 1. If a Warrant be directed to a Bailiff, and Stranger 
«an el diviſim, it may be executed by the Stranger only. Dalt. Sh. 104. | un 


S Vide ante 403. n. 7 
2 blank Warrant be filled up with the Name of a Special Bailiff, Noy 107, 


elf go by the Party himſelf or Bailiff, without the Privity or ſubſequent Moor 770, 
not in *vent of the Sheriff, this is ſuch an Abuſe and Contempt, for which | 
S. 1 nachment will be granted. | 


Mo the Sheriff ought not to make a blank Warrant for the Attorney CaſesinB.R. 
up with a ſpecial Bailiff, +t | ; 5 Ha 


# Sec the Caſe of Rickard Curtis, Foſt, 135, 
| In 


go in a Writ of Admeaſurement of Dower and Paſture, the High Sheriff F. N. B. 148. 


2 Lev. 19- Tn Treſpaſs for a Battery and Impriſonment, the Defendant ju. 
2 os % by Writ out of the King's Bench directed to the Sheriff, and Vn 
1 Saund. thereupon made to him; the Plaintiff demurs ſpecially, becauſe it is nos 
892. pleaded that the Writ was delivered to the Sheriff in the common Forn 
to which it was anſwered, that it was not neceſſary to be fo pleaded - fog 
if in truth a Writ be ſued out, and he make a Warrant e the n | 
comes to his hands, it 1s well, and the Precedents are both Ways; and of 

this Opinion was the whole Court. „„ 
But now by the Statute 6 Geo. 1. cap. 21. /. 53. it is enacted, « That 
“ no High Sheriff, Under Sheriff, their Deputies or Agents, ſhall make 
_ «« out any Warrant before they have in their Cuſtody the Writs upor 
„ which ſuch Warrants ought to iſſue, on Forfeiture of 10/7, 
And by the 54th Section of the ſaid Statute, © Every Warrant to be 
«« made out upon any Writ out of the King's Bench, Common Pleas 0 
« Exchequer, before Judgment, to arreſt any Perſon, ſhall have the ſams 
« Day and Year ſet down thereon as ſhall be ſet down on the Writ ite 
« under Forfeiture of 10 J. to be paid by the Perſon who ſhall fil up of 

| « deliver out ſuch Warrant.” VVV 
Rol. Abr. 98. If a Bailiff Errant takes J. S. in Execution at the Suit of J. D. and 
 Artorton v. after he eſcapes by a Reſcue of himſelf, the Sheriff, if he will, may have 
Harward: an Action upon the Caſe againſt the Bailiff for this Eſcape, becauſt 
When he takes upon him to be his Bailiff, there is an A/ump/it in Lav ti 
keep the Priſoners ſafely, and not to ſuffer them to eſcape. 

| Under Sheriffs, Bailiffs, c. are looked upon as the High Sheriff 
(5) For this Officers, for whom he ſhall anſwer as their (4) Superior, and their Ad 


_ 2 are to many Purpoſes conſidered as his own. 
25 . 


9 Co. 98. 2 Jon. 60. 2 Lev. 158. Vent. 314. 2 Mod. 119. Noy 69. 


Latch 187. But though the High Sheriff muſt anſwer for his Under Sheriff an 1 
Dalt. Sh. 3. other Officers, yet he is not to be puniſhed criminally for their Ads, n« in 
to be impriſoned nor indicted for their Miſdemeanors. "M 
Rol.Abr.94. And therefore for the perſonal Torts and Injuries f of ſuch Oh 
_ Elis. they muſt anſwer themſelves; as if the Demandant in a Writ of Ent. 
Leon. 146. JAE Difſeifin delivers a Writ of Summons. to the Under Sheriff of ti 
4 : 
S. C. March. County, and he ſummons the Tenant upon the Land accordingly, ui: 
v Afry. notwithſtanding does not return the Writ, an Action upon the Caſe ni 
+ And bie be brought againſt che Under Sheriff, if the Plaintiff pleaſes; for, pe 
Bane under haps the Sheriff had no Notice thereof, and it may be the Under Sl 
Colour of a took the Fees for the Execution of the Writ. | 


Warrant, to 5 7 ha 
take the . | $- 5 . x , W 
Goods of A. takes thoſe of B. If the Sheriff has not any notice of this, can an Action be maman 1 | 
againſt him, as the Officer has not purſued bis Warrant? and whether the only Remedy is nt Ks Dr 
the Officer ? In the Caſe of Sanderſon v. Baker and Martin Sheriffs of London, &c. the Ad de 


dication that Treſpaſs lay againſt the Sheriffs, was founded on the Fact, that they had vag 
wrongful Act of their Bailiff. | | 


2 Jon. 197. One who is arreſted by a Sheriff's Bailiff is in the Sheriff"s Cuſtody Ba: 


Lev. 214. and if refcued, the Sheriff may alledge that he was reſcued out f 1; 
2 Lev. 26. Cuſtody. | | f a f | x ate 
*Page443 But although in Law the Cuſtody of the Bailiff be the e * ol 
2 Salk. 586. the Sheriff, yet the Sheriff upon a Reſcue cannot return that ſuc] : ' reſt 


pl. 2. et vide was in his Cuſtody, and reſcued out of the Cuſtody of his r 
. „ cauſe of the Repugnacy; but he may return that he was reſcued e 
- 97 his own Cuſtody, although he was never in his actual Cuſtody, or 

baue was reſcued out of his Bailiff's Cuſtody. i + Lond 

Co. 89. So an Arreſt by the Sheriff's Officer is in Judgment . 050 

Rl Abr.g4 ſame as if the Arreſt were by the Sheriff in Perſon, and if ſu * 


8 H R n I FP 8B „ 
(fer the Marty arreſted to eſcape; the Action muſt be brought againſt the 


f. 8 | 465 „ ie | OD | 
ls — if the Sheriff directs his Warrant to his Bailiff, and afterwards J. S. Cro. Elis, 
170 nog n in his wn Name as ſpecial Bailiff, and thereupon arreſts the Defendant, 745. | 
_ «ho eſcapes, here J. S. ſhall be only chargeable, and not the Sheriff, be- 

e Unt cuſe the Defendant was never in the- Sheriffs Cuſtody. e 


5. Of his Juriſdiction over Gaols and Gaolers. | 


Although all Gaols and Priſons regularly belong to the (2) King, yet And. 245. 
the Sheriff ſhall have the Cuftody of all Perſons taken by Virtue of any 4 Co. 34. 
Precept or Authority to him directed, notwithſtanding any Grant by the 9 Co. 119. 
King of the Cuſtody of Priſoners to another Perſon. 1 Cro. Eliz. 


, © 

32 VVV . „ ; 5 3 x (a)Although 
z Subject may have the Cuſtody or keeping of them. 2 Inſt, 100. — But it is ſaid that none can claim 
a Priſon as a Franchiſe, unleſs they have alſo a 8 Salk. 343. 7 Mod. pl. 1. Cannot 
te eeted by leſs Authority than by Act of Parliament. 2 Inſt. 705. But vide 11 & 12 . 3. c. 19. 
by which Juſtices of Peace on Preſentm of the Grand Jury are impowered to raiſe Money for that 
Purpoſe, and Tit. Gaol! ane Gaoler. HL; a | ' 


it itſe] 
II up of 


ay Re Every County hath two Sorts of Gaols, one for Priſoners by the Sheriff Latch 16. & 
Lecault taken for (5 Debt, and this the Sheriff may appoint in any Houſe, or vide And. 
Law td vhere he pleaſes; the other is for Breach of the Peace and Matter of the 52 . 


Crown, which is the (c) County Gaol. 232 23 

| 5 a ; 3 Car. 2. c. 20. 
1er Af bed. 13. it ſhall not be lawful for any Sheriff or Gaoler to lodge Priſoners for Debt and Felons together in 
e Room, but they ſhall be kept apart, upon Pain that they that offend againſt this Act ſha: l forfeit their 
Office and treble Damages to the Party grieved. (e) By the 1 Ann c. 6. thoſe taken on an Eſcape War- 
rat ue to be ſent to the County Gaol. | 


Though the Sheriff may remove his Gaol from one (4) Place to another Hob. 202. 


1g "Within his Bailiwick, yet he muſt keep it and his Priſoners within it, and 5 _ 
wt ſuffer them to go at large out of the Priſon, though he himſelf attends | 40 The 
1 Off tem, Hs, Gi To . 5 5 Marſhal of 
of Entr | | OTE the King's 
| of 1 | Bench cannot keep his Priſoners in other Place than where the old Priſon is appointed, but the Court of 
Nr 0 8. R. may by Rule appoint it to be kept in any Place in England, but then the Marſhal is to keep the 
ply, a pad the Extent of the Priſon is to be limited by the Rule. Cro. Car. 466. Rol. Abr. 810.—And that 


Caſe ma BN was the proper Method to be taken where the Priſoners were in Danger of the Infection by the 
zue. Hutt, 29. & wide 19 Car. 2. c. 4. for impowering Juſtices of Peace to remove Priſoners in Caſe 


; 5 


by the 2 Geo. 2. cap. 22, ſeZ. 1. © No Sheriff, Bailiff or other Officer See now 32 
ball convey any Perſon by him arreſted, by Virtue of any Proceſs or Geo. 2. c. 28. 
Warrant, to any Tavern, Alehouſe or other Public Victualling or 
' Drinking-houſe, or to the Houſe of ſuch Officer, or of any Tenant or 
Relation of his, without the free Conſent of the Perſon ſo arreſted, nor 
ſhall ny any ſuch Perſon to Priſon within 24 Hours from the Time of 

rreſt.“ 3 
; Cuol | Ba: by the 3 Geo. 2. cap. 27. ſe. 6. © If any Perſon ſhall be arreſted by This a has 
Virtue of any Proceſs or Warrant, and ſhall refuſe to be carried to ſome been ſuffered 
ie Dwelling-houſe of his own Appointment, ſo as ſuch Dwelling- to expire. 
 * douſe be in a City or Market-Town, if ſuch Perſon ſhall be there ar- *Pag 

reſted, or if out of a City or Market-Town, then within three Miles from | 
arp”?! the Place where the Arreſt ſhall be made, and fo as ſuch Houſe be _ 
„ de Houſe of the Perſon arreſted, provided it be within the ſame County 

8 Liberty, it ſhall be lawful for the Officer to carry the Perſon ſo re- 
1 t mag to Gaol by Virtue of ſuch Proceſs.” _ 5 

f La" "I \ or. IV. | Ii N The 


. 


| | 1 FAS 1 1 #5 F. 
Reg. 295, The Gaoler is but the Sheriff's Servant, whom he may diſcharge «1; 
Kes. 295 Pleaſure ; and if he refuſes to ſurrender up or quit Poſſeſſion of 70 8 

the Sheriff may turn him out by Force, as he may any private Perſon; a! 
ſeo they are each of them ſo far under the Regulation of the Court of King 
(a) Where Bench, that they will compel the Sheriffs to (a) aſſign Priſoners, Et. tj, 
che ner Gaolers to ſurrender up Gaols, Sc. „ | 
Sheriff | | 
2 e take Delivery of a Priſoner but in the common Gaol of the County. Poph. 85. 2 Lea, 
| ard. 30, 33. : "I 3 | 


Confirmed By the 14 E. 3. cab. 10. © In the Right of the Gaols, which were wa 
by 19 H. 7. « to be in the Ward of the Sheriffs, and annexed to their Bailiwicks, it 
1 cc aſſented and accorded that they ſhall be rejoined to the Sheriffs, and th 
«« Sheriffs ſhall have the Cuſtody of the ſame Gaols as before this Tin 
« they were wont to have, and they ſhall put in ſuch Under Keeper fu 
« whom they will anſwer.” _ 8 N 
2 Ley. 19 And therefore if a Gaoler, who is the Sheriff's Servant, ſuffers aPriſonet 
2 Jon. 62. to eſcape, the Action muſt re a againft the Sheriff, not againſt th 
woes gi vue. Gaoler ; for an Eſcape out of the Gaoler's Cuſtody is by Intendment e 
ue the Law an Eſcape out of the Sheriff's Cuſtody. 
414 oo. | | 
re IT 18 7 
faid in general that Gaolers are liable for Eſcapes; but the Queſtion being there touching the 
Perſon Cine fot a criminal Offence, muſt eee 3 in thoſe Caſes, ns 
facto occupies the Office of Gaoler, is liable to anſwer ; nor is it material whether his Title to the Office | 
legal or not. Hal. P. C. 114. 2 Rol. Rep. 146. 2 Hawk. P. C. 135. et vide Hard. 29, 35. 
where Actions for Eſcapes are ſaid to lie againſt Gaolers, ſuch abſolute Gaolers are intended as Writs a 
directed to,—Yet it has been holden by my Lord Chief Juſtice Holt, that an Action lies for a volunt 
1 1 3 as well as againſt the Sheriff, it being in nature of a Reſcue. 2 Salk. 4 
P 2. 3 . * 5 ? ; | 


—_— = 1 8 —— i. _ rm — at 


ch ©f the preceding and ſucceeding Sherif; at 
oy of the Acts neceſſary to be done by eat 
of them. pt 


Dalt. Sh. 18. 4 * old Sheriff may execute his Office until his Writ of Diſcharge" 
delivered to him; and by the Statute 12 E. 4. cap. 1. © if any dhe 
« execute or return any Writ or Warrant within M:chaelmas Term alt 
«« the 6th of November, and before any Writ of Diſcharge delivered 1 
% him, he ſhall not be damnified by the Statute 23 H. 6. cap. 8. althoug 
* he hath occupied the Office before the Days of Return Craftine Martis 
« OXabis Martini, or Quinden Martini.” A 

And by the 17 E. 4. cap. 6. Every old Sheriff ſhall have Pover: 
well to execute and return every Writ or Warrant, as to execute ele 
s other Thing which to the Office pertaineth, during the Terms of 
« Michael and St. Hilary, unleſs he be lawfully diſcharged.” 
Moor 186, In an Action of falſe Impriſonment, the Defendant pleaded that 
1 was Sheriff of V. and that by Virtue of a Capias directed to bim! 
e arreſted the Plaintiff, &c. the Plaintiff replied that J. S. wa d 
*Page445 Sheriff; to which the Defendant rejoined, that he had not Notice * 
| J. $.'s Patent, and that no Writ of Diſcharge was delivered to him; 1 
on Demurrer it was adjudged for the Defendant, and that be cont? 
Sheriff till the Writ of Diſcharge delivered to him, or perfect (a) Not 

{«) Ie ſeems of the new Patent. {RYE ARR | 
Opinion, that delivering the Writ of Diſcharge to the Clerk of the County Court, though in the AC 
of the Sheriff, is fafficient Notice, becauſe every Perſon being obliged to give his Attendance there 
be preſumed to be preſent, Dyer 355. Crompt. 203. Dalt. Sh. 18. 


„ 8 SS 4 £3 I 
But if the old Sheriff, after he is oy, ee make his Warrant or Dult. 8 
Precept to any of his late Bailiffs or Officers to arreſt another, and the 
Officer by Force thereof ſhall arreſt the Party, an Action of falſe Impri- 
ſonment will lie againſt both the Sheriff and Officer. 
So where the old Sheriff returned the Proclamation upon an Exigent pyer 4 
after that he was diſcharged of his Office; and it was adjudged that the Dalt. . 
Outlawry was void, and the 8 was diſcharged. | | 
All Writs are by View and by Indenture preciſely to be ſet over by the 2 Rol. 
old Sheriff to the new, and if they have been executed by the old Sheriff, 457, 44 
they mult be returned by him or in his Name, and (6) indorſed by the Bult. 
new Sheriff; but if there hath been no Execution by the old Sheriff of ) Th 
them, then the Return is to be in the new Sheriff's Name, ud br 


joe * deliberatum fait per R. S. armiger nuper vic prox” predeceſſor" meum in exit' ab offich fas 
18. : ® 


If the Return of the old Sheriff happen to be erroneous, and that a Dalt. 8. 
new Sheriff be choſen, yet the Court may cauſe the old Sheriff or his 
Under Sheriff, Clerk, or Deputy, to amend the ſame. | 

The old Sheriff is to deliver over by (c) Indenture all the Priſoners Cro. EN 
in his Cuſtody charged with their reſpectiye Executions, and till ſuch 365, 36 
Delivery by him they remain in the Caltody of the old Sheriff, and he Hob. 2« 
ſhall be anſwerable for them. | LN | 21 


2 Rol. Abr. 457. (c) For the Form whereof, vide Dalt. Sh 


If the Sheriff dies, and before another is made, one in Execution goes 3 Co. 72 
at large, (4) this is no Eſcape, for the Priſoners were in the wer rob of Cro. Eli 


the Law *till a new Sheriff made; but after a new Sheriff is made, he is 300 
bound to take Notice of all Executions . any Perſon he finds in Lo 1 


the Gaol, for there is no Perſon to make Delivery or give him Notice Remedy 


thereof. 5 to take h 
5 5 again. || 1 Mod. 


» 


I The Under Sheriff is now anſwerable, by 3 Geo. 1. c. 1 5. f. 8. which wide ante 437. 


If FJ. S. be in Execution at the Suit of A. and B. ſeverally, and the 3 Co. 71 
Sheriff at the End of his Year delivers him over to the new Sheriff by In- 2 2 
denture, in which Indenture the Execution at the Suit of J. only is men- * 1 

tioned, and the Execution at the Suit of B. is omitted, this is an Eſcape, à ſpecial 
for which an Action lies againſt the old Sheriff, though J. S. continues Verdict. 
in Priſon ; for eo inſtante that the old Sheriff hath delivered his Priſoners Poph. 85. 
to the new, 90 he ceaſes to have the Cuſtody of them, and he cannot be 705 Sq 
in the Cuſtody of the new Sheriff at the Suit of B. with which he was ML 
never charged; and though the Executions are of Record, yet the new 8. C. ad- 


Sheriff is not bound to take Notice thereof. 1 uy 
| a ſpeci 

Verdict, being found alſo that the old Sheriff gave no Notice of this Execution to the new, and affirn 

upon a Writ of Error in the Exchequer Chamber ; but it is ſaid, that it ſeemed to the Juſtices, that 

tice by Parol would have been ſufficient, though the Execution was not mentioned in the Inden 

(e And the new Sheriff is to be charged with an Eſcape after. Cro. Jac. 380.— But if a Priſone 

omitted in the Indentures, and ſo not turned over at all, he remains in the Cuſtody of the old $h 


Sid. 335. Noy 51. 2 Leon. 54. 2 Keb. 224. 


It hath been adjudged, that an Aſſignment by the Under Sheriff is *Page, 
ſufficient 3 and alſo that an Aſſignment of the Priſoners, though not M.6 Geo: 
by Indenture, ſhall bind the new Sheriff if he has Notice of the - _ 8. 
Cauſes wherewith the Priſoners are charged; for it ſeems the Form of ol 


the Indenture was introduced __ the Conveniency and Security 
OO 1 


2 of 


* 


| | ) RO a 7 

u. Abr. Of Sheriffs; and therefore if a Note or Schedule only is made of the 
pl. 8. Priſoners, with the Cauſes of their Impriſonment, and this delivered to the 
s new Sheriff, and thereupon he accepts the Cuſtody of the (a) Gaol, they 
„C. P. are as effectually turned over as if done by Indenture; Volenti nun fit in- 
, Juria; and the new Sheriff can no more etend Ignorance when the 
. Truſt he engages in is declared to him by Deed Poll, than by Indenture. 


18. Sid. 33 F. pl. 21. 2 Rol. Rep. 146. but the new Sheriff may compel the old Sheriff to make an 
5 by . 2 Kel. 125. pl. 101.—(a) That the new Sheriff is not bound to take Delivery 
Priſoner but in the common Gaol of the County. Poph. 8 5. 2 Leon. 54. Hardr. 30, « 

for the new Sheriff tv compel an Aſſignment by Indenture from his Predeceſſor. Reg. 295. T 


! 
' 


1 


— 


Sherifs required to turn over all Proceſs not executed, by Indenture to their Succeſſor, 20 Geo. 2. 
its to be turned over to the ſucceeding Sheriff, id. Sheriff not to be called upon to 
a Return after ſin Months from the Expiration of his Office, id. ſ. 2. 5 ä | 


Sh. 19. If upon a Fi. Fa. the Sheriff ſeizes Goods, and he returns that Goods 
+ 323- to ſuch a Value remain in his Hands pro def ectu emptorum, and he is re- 
moved, yet he and not the new Sheriff is to proceed in the Execution; for 
Execution being an intire Thing; he who begins muſt end it ; and upon his 
For Neglect a Diftringas nuper vicetomitem lies, of which there are (b) two Sorts, 
vide one to diſtrain the old Sheriff to ſell and bring in the Money, the other to 
. Brev- ſell and deliver the Money to the new Sheriff, to vo it into Court, 
Fo 765 which plainly ſhews his Authority continues by Virtue of the firſt Writ. 
— which commands the new Sheriff to diſtrain the old one to ſell and bring in the Money, is 
moſt uſual. 6 Mod. 299. mobs | | 1 8 
Jac.73, . And therefore it hath been adjudged, that if the Sheriff on a Fi. Fa, 
vr 557. ſeiſes Goods to the Value of the Debt, and pays part of the Debt, and 
„Abr. is diſcharged before he hath ſold the Reſt of the Goods or having returned 
„ 894. his Writ, that notwithſtanding ſuch Diſcharge, and without any Writ of 
4 2 Venditioni exponas, he may ſell the Goods remaining in his Hands and ſuch 
in Velv. Sale and Execution ſhall be good by Force of the Writ of Fi. Fa. 
8. C. it ro | 
id to be adjudged cont. but feems to be a Miſtake ; & wide Hob. 207. Cro. Eliz. 597. Velv. 6. 
93. Godb. 276. Cro. Jar. 515. Latch. 117. 4 Leon. 20. 2 Saund. 47, 345. Mod. 31. 


Eliz. If a Fi. Fa. (before the Statute) had been delivered to the Sheriff 
e, 9 Nov. and he had executed it the ſame Day, and after a Writ of Diſ- 
Gan, Charge, dated 6 Now. had been delivered to the Sheriff the ſame Day, if 
it did not ear the Sheriff had Notice of it before the Execution 
ſerved, the Execution had been good. 155 | 
By the 3 Gro. 1. cap. 15. 1025 When any Sheriff ſhall by Proceſs 
out of the Exchequer extend any Goods, te, into the Hands of his 
„ Majeſty, &c. for any Debts due to the Crown, and ſhall die or be 
“ ſuperſeded before a Venditioni exponas be awarded for Sale, or before 
Ihe has made actual Sale thereof, and a Writ ſhall afterwards be awarded 
« to a ſubſequent Sheriff, who ſhall make Sale of ſuch Goods, &c. the 
* Barons of the Exchequer, if fitting, or if not ſitting, they, or any 
e one of them of the Degree of the Goif ſhall ſettle the Fees or Pound- 
« age for ſuch Seiſure and. Sale between ſuch preceding and ſubſequent 
Sheriff, with regard to the Trouble each Sheriff had in the Execution 
By ſtat. of ſuch Proceſs.” + 5 „„ ont | 


29. He is not intitled to Poundage for the taking Body in Execution, on Proceſs at the Suit of Sheriff, 
c. on Bail-Bond for Appearance of Perſon ſued for Duties, or for Penalty for ſmuggling, or in any Caſe 
dere he would not be intitled if the Suit was directly in the Name of the Crown. | 


) Where 


- o 
« 


JJ 8 


(EK) here more than one Sheriff. vag 
N London and Middleſex there are two Sheriffs; the Beginning of which Priv. 

1 Cuſtom ſeems to be founded on the Charter of King John, who 5» ©7 
granted the Sheriffwiek of London and Miale/ex'to the Mayor and Citi- 2 lg 
zens of Londen, at the Farm of 300 J. per Ann, ſo. that being a Grant in 280 
Fee of the Sheriffwick to them as a Corporation, they had a Right to pl: 2 
name one or more Officers in order to execute the fame,” and they thought Skin: 
it proper to name two Officers indifferently. to execute both Offices, and ſs 
both of them execute as one Sheriff, though the Writ in Middleſex-is di- Leon 
rected to them as one, Vic? Con Middleſex Pracipimus-tibi ; in that of Gilb. 
London it is to both Vie Camitih* London Pracipimus wobis ; and the P. G. 
Reaſon of this difference ſeems to be, that before this Grant of the 
Fheriffwick to the Corporation, the Corporation nominated to the 
Crown, and the Crown appointed the Sheriffs for London, and the Len- 
don Sheriffs were reſponſible to the King for the London Profits of the 
Sheriffwick; and that was the Reaſon Why two were appointed, that 
both might be reſponſible, and this Nomination was that the Citizens 
might exhibit to the King reſponſible Perſons; and that ſeems to be the 
| Reaſon, that in many of the Corporations that are Cities and Counties, 
there are two Sheriffs; but when, by the Charter of King John, the 
Sheriftwick of London and Middleſex was granted to the Citizens as a per» 
petual Fee-Farm, chen they elected their Sheriffs, which before were. 
nominated for London only, and the Election of the two was for both 
Sheriffwieks; but the Directions of the King's Writs were as before, wiz. 
in London to the two Sheriffs, and in Mjddle/ex as if there was only one. 
Where there are two Sheriffs, they regularly make but one Officer, 4 M 
* and therefore if one of them die, the Office is at an end untill another is 
choſen, and the Courts of Veſtminſter can award no Proceſs to the other. 

If one Sheriff of London make his return without his fellow, this Hot 
being as no return at all is not aided by the Statute, which aids inſuffi- Lit: 
2 Returns, for the Court takes Notice that one Sheriff there is twWwo 

erions. . . | 
But though they are conſidered but \as one Officer, yet where in an 
Information for a Riot committed in Cheſter, it was Ne 7a on the 2 
Roll that one of the Defendants was Sheriff, Whereupon the Venire was pi. 
prayed and directed to the other Sheriff, and they found guilty; and it Tj 
was moved in arreſt of Judgment that the Venire ſhould be awarded 
to the Coroner, becauſe both Sheriffs make but one Officer; but in this 8 
Caſe it was adjudged that the Venirg Mas well awarded, and that where , 
one Sheriff is challenged the other all ſupply the Place, and that the tha 
Coronor is not the Perſon to execute the abet of. the King's Courts 
but m_ the proper Officer is wanting, which cannot be where there is 5 
One Sheritt. | SS „ 


Rich, Sheriff of Lenden, againſt Player, the Venires were direQed to the other Sheriff along 
342. | 2 | „ ; | 


Ina Writ of Error to reverſe an outlawry, among other Errors it was * 
aſſigned that the Direction of the Exigent to the Sheriffs of the City of 2 
Lincoln was Quod cgpias Corpus ejus ita quod Habeas Corpus ejus, Wc. þ 
where, they being E. Sheriffs, x Writ ought to have been Capiatis et De 
 babiatis ; fed non allocatur, for. they both be but one Officer to the Court; 
and altho in the end of the Writ it is ita quod habeatis ibi hoc breve, yet 7 
chere is no Repugnancy, for it is good both Ways. 1 


SE EL fe t MOI . 
pe443 If there are two Sheriffs of the ſame Place, and an Action of Eſcape 

iz. is brought againſt them both, if one of them dies, yet the Writ ſhall not 
„ ze abate; for, it being in Nature of a Treſpaſs, and merely perſonal, the 
: of Party can only have Remedy againſt the Survivor. 12 5 = 


145 A Priſoner in 1 Compter upon meſne- Proceſs on a Plaint 
162, levied againſt him, &c. eſcaped; whereupon the Plaintiff brought his 
„ Action againſt both Sheriffs of London, and upon a-Demurrer to the De- 
” claration the Plaintiff had Judgment; and it was rgſolved, that though 
- the Plaint was levied before one Defendant only in his Court, and the 
Priſoner eſcaped out of his Compter, yet that both Sheriffs had the 
Cuſtody of the Priſoners in both N and by Conſequence the 
Action was well maintainable againſt both. | . 


li 1 


(L) Df his Duty and Aﬀts as a Judicial Ollicer. 


Juriſ- HE Sheriff hath in many Things a Judicial Authority, and 5 
of ticularly in his Torn, which is the King's Court of Record holden 
E, - me the Sheriff for the redreſſing of common Grievances within the 
ounty. 
Jur. In this Court the Sheriff had anciently a very large and ample Juriſ- 
diction, for he could not only inquire of all capital Offences, as Treaſons 
> and Felonies, but likewiſe iflue Proceſs on them, and determine the 
25. ſame ; but his Power herein is now much reſtrained by Statute ; and 1ft, 
iſt. by the Statute of Magna Charta, cap. 17. by which it is enacted, That 
9- * no Sheriff, Conſtable or other Bailiff of the King ſhall hold Pleas of 
Oe the Crown.” adly, by the Statute of 1. E. 4. cap. 2. his Power of 
making out Proceſs upon theſe Indictments is taken away as well in caſe 
of Indictments of Felony, as other Miſdemeanors within his Cognizance ; 
but he is to deliver all ſuch Preſentments and Indictments to the 
Juſtices of the Peace at their next Seſſions, who are tg make out Proceſs 
thereupon, and hear and determine them ; but, if the original Preſent- 
ment were not within the Juriſdiction of the Torn, the Juſtices of Peace 
- ght not to proceed upon ſuch Indictments, though removed before 
.. But though the Sheriff by the abovementioned Statutes is reſtrained - 
from determining in capital Offences, and of iſſuing Proceſs in ſuch Caſes, 
g. Vet hath he Rill in his Torn a Judicial Authority virtutę Officii, of in- 
quiring and taking Preſentments {pf all capital Offences, of a publick 
Nature, as all Treaſons and Felonies at (a) Common Law, Aſſaults and 
Batteries, if accompanied with Bloodſhed; all Aﬀrays, being in terrorem 
&© populi; common Grievances, as breaking of Hedges, Dikes or Walls; 
© all common Nuiſances, as Annoyances to common Bridges or Highways, 
he Bawdy-houſes, &c. and all other ſuch like Offences, as ſelling corrupt 
Victuals, Breaking the Aſſiſe of Beer and Ale, Neglecting to hold à Fair 
- or Market, keeping falſe Weights or Meaſures, &. 


Alſo a Sherif, as Judge of a Court of 2 may in his Torn 

c. impoſe a Fine on all ſuch as ſhall be guilty of a Contempt in the Face 
of the Court, and on a Suitor refuſing to be ſworn, and on a Bailiff 
refuſing to make a Panel, and on a Fichingman refuſing ae a 

OE Mr | Preſent - 


F M $:6k £0: 5 


reſentment, and on a N ge 1 refuſing to preſent the Articles given *Page44 
22 and on- a Pe on duly choſen Conſtable refuſing 8 8 


2 he cannot take a Preſentment concerning the Freehold, as he Dalt. Sh. 2 5. 
cannot hold Plea of Lands; and therefore if a Preſentment charge a 3 Mod. 138. 
perſon with not repairing a Highway as he 5 to do by the Tenure 
of his Lands, this is to be removed into the King's Bench, and there 
traverſed. - 9 : 5 

The Sheriff, as he is a principal Conſervator of the Peace within his Cro. Car. 25. 
County, may ex officio award Proceſs of the Peace, and take Surety 2 Hawk. P. C- 
for it; and it ſeems the better Opinion, that the Security ſo taken by 33* ' 
him is by the Common Law looked on as a Recognizance or Matter of | 
Record, and not as a common Obligation or Matter in Pais only, for that 
it is taken by him by Virtue of the King's Commiſſion, by which he is in- 
truſted with the Cuſtody of the County, and conſequently has by it an im- 

lied Power of keeping the Peace within ſuch County. 1 

In ſome Caſes the Sheriff hath two Powers, or a double or two-fold Au- Dalt. Sh. 34. 
thority ; the one as Judge, and the other as an Officer, in the one and the Yide what 
{ame Buſineſs ; and in a Writ of Rediſſeiſin, in a Writ of Inquiry of Waſte, Writs he is 
in a Nativo habendo, and in a Writ of Admeaſurement of Paſture, Ge 
theſe Caſes the Writ is as a Commiſſion to the Sheriff, and by Virtue 1 
thereof the Sheriff is Judge of the Cauſe, | Ib | 
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() Of his Duty and Afts as a Winiſterial 
Ollicer And herein, - 5 


„ That he is the proper Officer to execute all Writs, except in Caſe 
"xp of Partiality. : 


Tx Sheriff is the immediate Officer to the King's Courts, to whom Dalt. Sh. g6, 
all Writs and Proceſſes are regularly to be directed, and who is to Ploud. 74. 
_ the ſame without Fayour, Dread or Corruption, and to which hes bo. 
i ſworn, | | 
And as this is an Employment for the Good and Convenience of the Dalt. Sh. 
Public, if the Sheriff refuſe to receive a Writ, or to execute it, this is an 101, 102, 
Offence of a public Nature, for which he may be (a) fined and impriſon- p x x 5 
4 An Exi- 


ed; alſo ſuch jury to the P ieved for which an Action on the 
car les ee arty griev r which an m an t gee deliver 


bs PEE : = | 3 Sheriff was 
Imbeziled, and a Copy of it returned by him, for which he was amerced 300. for the Return of the 
Copy, and 201, for the Imbegilment. '5 H. 4, 5. Dalt, Sh. 202. TT | 


And if any, ſays Dalton, doth fear the Malice, indirect Dealing, or Dalt.$h.202, 
Negligence of the Sheriff, Ac. in the Execution of any Writ, they may | 
deliver their Writs in the open County Court, gr in any other Place in the 
County; and may take of the Sheriff or Under Sheriff, being preſent a 
11 wherein the Names of the Demandants and Tenants mentioned in the - 

; tit ſhall be contained, whereto, upon Requeſt made by him which de- 
gs the Writ, the Sheriff or Under Sheriff ſhall put to their Seal for a 
ſtimony, without any Fee; and if they refuſe, others preſent may put 


tacir Seals as Witneſles, - 
But 


* 
Co. Lit. 158. 
a. Vide Tit. 


$ Mod. 248. 


- 


Cro. Car. 


415, 416. 
1 Rol. Abr. 


T7" 
Moor 547. 


2 Vent. 216. 


& * 
wh 
42 


Dalt. Sh. 
104. 


1 
N 


* 
& 1 


Dyer 60. 
9 Co. 8. 
2 Bulft. 65. 
But gow vide 
Tit. Privi- 

begs. '* 


22 E. 4. 33. 


10 Co. af | 


Dalt. Sh. 
106 


2 Leon. 84. 

Dyer 175. 

8 Co. 141. 

5 Co. 64. 

2 Bulſt. 64. 

Cro. Jac. 
80 


280. 
Poph. f 203. 
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50 But though the Sheriff is the proper Officer to whom-Procels is to be 


directed, and who is to execute the ſame, yet if he be. partial, that is fuch 
a one as from his Conſanguinity or Affinity, his being under the Poper af 
either Party, cannot be preſumed indifferent in making a Return of a Jury, 
in ſuch Caſe the Venire ſhall be directed to the Coroners, if they are in. 
partial, or to thoſe of them who are ſo; and in; Caſe all. the Coroner; we 
partial or not indifferent, as every Officer who hath.any way to do wi 
the Adminiſtration of Juſtice ought to be, then the Venire ſhall be direde 
to two Elizors named by the Court, and againſt whom for that Reaſon 10 
Challenge can be taken. - Sis EO che re” 
But as the Sheriff is the proper Officer to return Juries, if there be no l. 

gal Exception againſt him the Court cannot flip him, and order another ty 
return a Jury, without the Conſent of the Parties, to try an Iſſue at the 
Nik Prius; but if there be any lawful Objection to him, and it appears ſo 
on Affidavit, then a ſpecial Jury may be ſtruck by the Maſter of the Oft 
without the Conſent of the Parties wt 

If one that is Sheriff of a County levies a Fine, the Writ of Covenant 
is to be directed to the Coroners ; for though the Sheriff is the proper Mi 
nifter for the Execution of all Writs, yet where the Writ is brought agaut 
himſelf, and where he with others are Parties to it, to prevent Parnality, 
which every one is naturally guilty of, to himſelf, it has been the Pradtice 
to direct the Writ to the Coroners. 55 

In Replevin it appeared that the Liberate on a Statute was ere. 
cuted by the Conuſee, being himſelf Sheriff; and this was held er- 
roneous. 5 . 

If a Sheriff of a County in a City be in Contem t, the Attachment 15 to 
go to the Coroner, and not to the Mayor or chief Officer of the Corpon- 
tion in ſuch City or Town; and if the Offender be out of his Office, tit 
Attachment ſhall be directed to the new Sheriff. | N 


2. That he cannot diſpute the Authority by which they Iſſue, nor objed 
any. Irregularity in them. | 


Neither the Sheriff nor his Officers are to diſpute the Authority of de 
Court out of which any Writ, Proceſs or Warrant iflues, but are at ther 
Peril truly to execute all ſuch Writs, &c. as are directed to them by tie 
King's Judges and Juſtices, according to the Command of the ſaid Mu, 
and hereunto they are ſworn. | ; 
And hence it hath been held, that if a Capias, Exigent or Writ of 
Execution iſſued againſt a Peer, and was delivered to the Sheriff, tat 
he was obliged to execute it; and that if any ſuch Writ iſſued, and 
the Party was taken thereupon and eſcaped, an Action lay againſt de 


Sheriff. 


But herein there is an eſtabliſhed Diſtinction mentioned in Variety of 
Books and Caſes, to wit, that when a Court hath Juriſdiction of the 
Cauſe, and proceeds inverſo ordine, or erroneouſly, there the Officer u 
Miniſter of the Court who executes the Precept, is excuſable; for ts 
Rule is Quicungue juſſu jpicis aliguid fecerit non videtur dolo male ur 
cifſe, quia parere 8); Ba Bi when the Judge hath no Juriſdiction 

e Cauſe, there the Officer is not obliged to obey, and if he does, it 5 
his Peril, though he do it by Virtue . Precept directed to him; 3 


Authority being the ſame as none at all. 
2 Saund, 100. 3 Mod. 325. Carth. 148, 
| Thereſor 


Ee, SS 3 i 1+ Þþ p. — 
Therefore if a Formedon iſſues out of the Court of King's Bench, or Page t. 
in Appeal out of the Common. Pleas, though theſe are N ſuperior 

Courts, yet not having Juriſdiction in theſe Matters, the Sheriff is not 2 Bulſt. 64. 
obliged to execute the Writ. 1 a : Dalt. Sh. 105. 


Plaintiff declared, that the Sheriff arreſted F. S. by virtue of a Latitar, without ſaying out of what 
Court it iſſued; and it was ye that though the Sheriff could not take Advantage of an erroneous 
Proceſs, that yet he might of a void Writ. 5 Mod. 413. Ld. Raym. 397. 


If Juſtices of Peace arraign a Perſon of Treaſon in their Seſſions, who is Dalt Sb. 
convicted and executed, this is Felony as well in the Juſtices as Sheriff or 107. 
Officer, who executed their Sentence; but if he had been indicted of a 
Treſpaſs, found guilty and hanged, though this had been Felony in the 
uſtices, yet it would not be ſo in the Sheriff, Becauſe a Matter in which 
the Juſtices had Juriſdiction, and in which they only were to blame in ex- 
ceeding their Authority. — 5 5 . 1 | 

In an Action upon the Caſe in Banco Regis againſt an Officer of the Rol. Abr. 
inferior Court for an Eſcape, it the Plaintiff declares that he brought au 809. 
Action againſt J. S. in the ſaid inferior Court (as in King/ten upon Hull) Richardſon v. 
upon an Obligation made ( at Halkfax in Comitatu Eborum, and does 1 . > 2 
wot alledge this to be within the Juriſdiction of the ſaid inferior Court, 2 Show. 42. 
and that upon this Judgment was given, and Execution granted, and the pl. 391. 
Defendant took him in Execution and ſuffered him to eicape, and there 2 Lutw. 
upon he had brought this Action; this Declaration is not ſutſicient to 7 
charge the Defendant, becauſe it is not alledged that the Obligation was 875 Dn 
made within the Juriſdiction of the Court; for though the Action be tran- have ben 
ſtory, yer this inferior Court having but a limited ſuriſdiction of Things otherwiſe if 
aikag within the Jariſdiction, (Cc) the Proceedings there were Coram non it had not 
Jadice, and who!ly void, of which the Oticer ſhall take Advantage in this a rg =” 
Action upon the Eſcape, | , A. 

| 1567. it 1 

{x4 the Cauſe of * tion, by the Declaration appearing to be out of the Juriſdiction, was ihe Can fe of 
- eg not lying. Skitz. 51. 2 Mod. 197. 3 Lev. 23. like Point. (e) 4 Init. 231. 3 Lev. 


af. $0if 4. declares that he proſecuted one F. S. in the Court of Ely upon 2 Mod. 29, 
5 the a Bond made / iu ra Juriſdictionem, upon which he was in Execution, and = Squibbs v. 
i, that the Defendant ſuffered him to eſcape, if the Jury find that there was 7 pt we 


ſech a Proſecution, but that the Bond was not made Ifra Juri ſdictionem, Judges 

de Action does not lie; for all that was done was Coram non Fudice; and againt E. is. 
Berefore no legal Commitment; and though the Defendant in the Court TR 
below pleaded Non eft factum, yet that could not give the Court any Ju- 
nidition which it had not Originally in the Cauſe. e 

If after the Year a Capias ad Satis faciendum is taken out, and the De- Co, Elz. 
endant thereupon arreſted, and after ſuffered to eſcape, Debt lies for this 188. 


of the Elcape (d) though the Proceſs was erroneouſly awarded; for it was ſuffi- Baſle's Cafe. 
Acer ot ent to arreſt him, and the Sheriff may 5ultity in an Action of falſe Im- 3 


for the pruonment, and (e) therefore cannot let him at large. pl. z. S. L. 


. ſe | e- | adjudged 
lg” eu 775. (Cd) That the Sheriff can take no Advantage of Error in the Proceſs. Cro. Elis. 
Gion ö A, 973. 2 Bolſt. 238. 8 Co. 142. Godb. 27, Noy 78. Cro, Jac: 280, 289. Stil. 232. 3 Mod. 
it is N erh. 148.—But otherwiſe if the Arreſt was void; as if the Arreſt, on which the Eſcape is 
2 ppoſed, is laid to be out of the County of which the Defendant is Sheriff. Cro. Eliz. 877. er wide 


"tap: Nu tiel Record. 8 Co. 142. Saund. 39. Lev. 95. (e) Though the Sheriff may jui- 
A Execution of a Capias teſted out of a Term, yet the Plaintiff ſhall not tyke Advantage thereof 
to charge the Sheriff for an Eſcape, 7 Mod. 30. 2 Salk. 700. pl. 4. fer Holt Ch. J. 


fort | | | 
* if one taken upon a Writ of Excommunicato Capiendo, upon a Sen- Lutw. 127. 


in the Spiritual Court for Non-payment of Money decreed e v. 
r Tubes and Coſts, eſcapes, an Action will lie 1 the wa” i jaded, ay 


j BH ) Where in 


* 


51. Brownl, 79. Owen 72. 5 Mod. 413.—If the ſudgment for Error is reverſed, the Sherifr 


834. 


+ One was and fo the Sheriff not chargeable. +, | 

arreſted by a | 5 | SD 
Capias ad reſpendendum, teſted in Trinity, and returnable in Hilary Term following, the Writ wa 
ſet aſide ay void. Treſpaſs for falſe Impriſonment lies againſt the Plaintiff in that Writ, and he can- 
not juſtify under a void or irregular Writ. 3 Wilſ. 341. | | 


Dalt. Sh. 
11. 
() If in 


Truth a Writ was fued out, and the Sheriff bad made his Warrant before the Writ came to ii 
Hands, this hath been held well. 2 Lev. 19. 1 Saund. 298.—But now by the 6 Geo. 1. c. 21. * 
enacted, That no High Sheriff, c. ſhall make out any Warrant before they have in their 

Writs upon which ſuch Warrants ought to iſſue, on Forfeiture of 100%. 10 


| JJ 
*Page452 * for though this is founded on a Matter merely Spiritual, yet the Pro. 
ceſs iſſues out of a Temporal Court, and is directed to and executed 
e by A Temporal Officer, and the Damages conſequential thereupon 


| Rol.Rep.47. If a Commiſſion of Bankruptcy iſſues againſt A. who refuſes to be ex. 
| 22 236. amined, and thereupon he is committed to Priſon, and the Gaoler ſuffers 


him to eſcape, as the Commiſſiqners had ſufficient Authority to commit, 
an Action lies by the Creditor for the Eſcape. 3 
If one be taken on a Capias ad Satisfaciendum, between the Teſte and 
Return whereof a whole Term intervenes, and the Sheriff ſuffers him to 
eſcape, an Action lies againſt him; for this Writ was not void, the Party 
not being prejudiced thereby, for he had no Day in Court, and muſt hoy. 
ever lie in Priſon; otherwiſe where taken upon a Capias ad Reſpondenden, 
in which a Term intervenes between the Teſte and Return, for ſuch Writ 
is void, and by the Intermiſſion the Cauſe is diſcontinued and out of Court, 


——— 


(N) pow he is to execute ſuch Urits, 
N And herein, | 
5 Ries 7 wo 
1. That it muſt be without Favour or Oppreſſion, and after ſuch Wiit 
is actually taken out, and before it is returnable, 


HE Sheriff being obliged to execute every Writ and Proceſs iſſuing, 
T and directed to him by lawful Authority, he is likewiſe obliged by 
the Duty of his Office ta execute ſuch Proceſs with the utmoſt Expedition, 
or as ſoon after he receives it as the Nature of the Thing will admit of; 
and herein there cannot be a ſurer Rule for him to go by than a ſtriqt Ob- 
ſervance of what is injoined by the Writ ; but as an the one Hand he mub. 
not ſhew any Favour, nor he guilty of any unreaſonable Delay; ſo on the 
other Hand he muſt not be guilty of Oppreſſion, nor make uſe of other 


Force nor greater Violence than the Thing requires, | 


If the Defendant doth the Thing commanded by the Precipe, yet the | 


Sheriff is to ſerve the Proceſs, and to make return thereof. 1 

A ſworn and known Officer, be he Sheriff, Under Sheriff, Bailiff or 
Serjeant, need not ſhew his Warrant pr Writ when he eometh to ſerve 
it upon any Man's Perſon or Goods, although the Party demandeth it; 
but a ſpecial Bailiff muſt ſhew his Warrant if the Party demauds it, 
otherwiſe he need not obey it; aiſo ſuch known Qfficer upon the Arreſt 
ought to declare the Contents of his Warrant, at whoſe Suit he makes 
the Arreſt, out of what Court, when returnable, to the End that, if 
it be upon an Execution, he may pay the Money, and ſo free his Per- 
ſon; or if on meſne Proceſs, that he may put in Bail, or agree with his 
Adverſary. 5 | CE 

If any Officer do arreſt a Man before that he Ca) hath 2 wo 
and afterwards doth procure a Warrant, or a Warrant cometh to 


qe 0 , MK . 
te Party for the ſame Cauſe, yet the firſt Arreſt was wrongful, 


i Party grieved may have his A ion of falſe Impriſonment. 85 

n a the Sheriff cannot arreſt before the Writ iſſues, or make his *Page4s 3 
fore it comes to his Hands, it hath alſo been adjudged that he Sid. 229. 

(= «cute it after the Return, not even the very next Day after, and v. 

7 Nurto die pet. e . Jackſon. 

4 2. Of his raiſing the Poſſe Comitatus, 

to common Law the Sheriff may raiſe the Poſſe Comitatus or piet 4 

F de County, that is, ſuch a Number of Men as are neceſſary c. 63, 
* Eiance in the Execution of the King's Writs, Quelling of Riots, Bract. I. 5. 
Ms ing Traitors, Robbers, &c. and herein every Perſon above the Lamb. 157. 
rit 


ken, not aged or decrepid, is bound to be aiding, and (a) if eg 193. 


n, 0 afiſt, may be puniſhed by Fine and Impriſonment. (a) The Sta- 
: : tute 2 H. 
uch Fine and Impriſonment upon ſuch as ſhall not aid the Sheriff, they being 3 
was Dalt. Sh. 356. Str ns | e hh 
- 5 5 Ts he + Wi £7 
wer is not only allowed the Sheriff, but likewiſe is given to his Dalt Sh. 
nber Miniſter of Juſtice, having the Execution of the King's 354- 
— {being reſiſted in endeavour! he ſam e 07s 
| ing refiſted in avouring to execute the ſame, may law- 5, * 
ach a Force as may effectually enable them to overpower any p4;,. Percy 
ace; allo a Conſtable, or even a private Perſon, may aſſemble 2 Inſt. 193: 
a Number of People, in order, with Force, to ſuppreſs Rebels 
, or Rioters, and afterwards with ſuch Force actually to ſup. 
Vr U 70a Juſtice of Peace, who has juſt Cauſe to fear a violent 
nay raiſe the Poſe in order to remove a Force in making an 
or detaining of Lands. | 
; ninltanding what was allowed and injoined herein by the Com- | 
ing, , * i . (3) By 
I by tas thought neceſſary by (5) poſitive Laws to remedy the fm. 1. 
* nenience which there was in ancient Times by the Reſiſtance 3 E. 1. c. 17. 
15 e King's Writs, and therefore the Statute (c Weſt. 2. (13 if a Diſtreſs 
Ob- 1.) cap. 39. enafts as follows: Multories etiam falſum dant ” MERE? 
met xadande, quod non poterunt exequi præceptum regis propter tie 12 e : 
n the peftatis alicujus magnatis. De quo caveat Vie de catero, treſs, and 
other 6 reſporſa multum redundant in dedecus domini regis et corona detained, 
n dio ſub-ballivi ſui teflificentur, quod invenerunt hume'i re- the Sheriff 
in omnib ; 5 . . or Bailiff 
t the omnibus omiſſis aſumpt ſecum Poſſe comitat ſui eat in pro- king wik 
ſua ad faciend execution, et fi inveniat, &. | _ him * 
iff or | 1 rd wy Power of 
ſerve % nay cauſe the ſaid Caſtle or Fortreſs to be beaten down. Dalt. Sh. 354. (e) The 
7 Enent for Contempt ſeems to be derived from this Statute; for ſince ns Sheriff was 
2 big refited the Proceſs, the Judges that awarded ſuch Proceſs muſt have the ſame 
ds it, 8 xe it: Hence, if any one offers any Contempt to this Proceſs, either by Word 
Arreſt r ſubject to Commitment during Pleaſure, wis. A qua non deliberetur fine ſpeciali 
makes es ſo that notwithſtanding the Statute of Magna Charta, that none are to be 
at if * judicio farium, wel per legem terre, this is one Part of the Law of the Land to 
per. d confirmed by this Statute, | 
ith lis of this Statute have been conſtrued to extend to Fxecu- Rol. Abr. 
3 0 not to Writs on meſne Proceſs; and that the Sheriff was 8. 
ha N _ the Pee Comitatus where the Party was bailable, for ey . 
| de preſumed that in ſuch Caſes the King's Writ will be Rel Rep, 
/ to bi 5 . 388, 440. 
21. it U Salzed and Cro. 
ody th » and agreed er Cyr, that though the Sheriff was not obliged, that yet he 


15 
a Proceſs, Cro. Eliz. 868. Noy 40. Moor 852. 3 Eulſt. 198. 
. | Upon 


„ M R W 1 
Fitz. Exccut. Upon a Writ of Seiſin the Sheriff returned that h. 
gt Seiſin for Refiſtance, and for that the Sheriff e bee. 
Dalt. Sh. County according to the Statute, he was amerced 20 Mark, 


354. | 3% | | 

Pa 80 in a Replevin if the Sheriff return that the C 
D Caſtle, ſo as he cannot make Deliverance, he ſhall dnn 
355˙ | : Ab ö | I 
Patt. Sh. A Man demands the Peace in Chancery againſt a great Le 


355˙ a Supplicavit directed to the Sheriff, &c. there, if need he 


may take the Poſe to aid him to arreſt ſuch Lord. ec 
Dalt. Sh. _ The Sheriff, if need be, may raiſe the Power of the Ca huc 
55% him in the Execution of a Precept of Reſtitution ; and I 


amb. 157: make a Return thereto, that he could not make a Reflituio 
| of Reſiſtance, he ſhall be amerced., 
3 Inft. 161. But on it be the Duty of the Sheriff or other Maik 


2 Inſt. 193. having the Execution of the ting's Writs, and being reſifedi 


_ 62, ing to execute the ſame, to raiſe ſuch a Power as may e 
ts Title them to over-power any ſuch Reſiſtance; yet, it is ſud no th 


' - Attachment, for them to raiſe a Force for the Execution of a Civil Pei 
78 find a Reſiſtance, and it is certain that they are highly puniſ 
any needleſs Outrage or Violence therein. c 


3. Of his breaking open Doors. 


„ wy the Sheriff cannot in executing a Writ break a are 
Semaii's of a Dwelling-houſe ; this Privilege, which the Law alloy he (: 
Caſe. 6. Habitation, ariſes from the great ng. arts the Law has to every | 
Date. su. and Quiet, and therefore protects them from thoſe Inconven 8 
350. muſt neceſſarily attend an unlimited Power in the Sheriff aud ar 


this Reſpe& ; and hence it is that every Man's Houſe is called aki 
5 Co. 92. b. And there fore upon Aa he e Fieri F acias, or other! 
Cro. Eliz. Suit of a common Perſon, the Sheriff, after Requeſt to ox 
93 ng and Denial, cannot (2) break the (5) Houſe of the Defend 
Moor 66%. in ſuch Caſe the Sheriff would be a Treſpaſſer, , though d 
March 4. Would be (c) good. nt 
Cro. Car. 537. | 5 
Jon. 430. Bulſt. 46. (a) Cannot open a Latch. Dalt. 350.— Where the Dor u 
to ſee who was there, and the Bailiffs ruſhed in with drawn Swords. Hob. 62. C # 
(5) If the Officer findeth the outward Door open and entereth the Houſe that Wa, order 
open to him from within, and he entereth, he may break open inward Doors, if only, 
ceſſary in order to arreſt the Defendant on meſne Proceſs in a civil Suit, Ft, is 6s 
(e) But it ſeems to be the modern Practice in ſome Caſes, om Complaint by A 
fuch Execution, and to grant an Attachment againſt the Officer. 


| DF p A f . i | e, —— — ö a St; 
| + So determined in the Caſe of Lee v. Ganſell, B. R. H. 14 Geo. 3. 1774. 
The Defendant was a Lodger, and had ſeparate Apartments; but the Street · Don 


In Trinity Term, 17 Geo. 3. the Court of Exchequer ſet aſide an Exccuim 8 
Circumſtances, in the Caſe of Yeates v. Dl egg | ak; 


5 Ca. 91. But notwithſtanding this general Rule, yet in all Cas! gut 
is Party, if the Door be not open, the Sheriff may break 
arty, either to take him, or to execute the Proceſs, it ; 

wiſe enter therein; but before he enters he ought to ben on 
his coming, and make Requeſt to have the Door opened. 5 

27 Aff. 335. Upon a Capias grounded upon an Indictment for any C 
x2 Co. 131. or upon a Capras from the King's Bench or Chance 


Crom. 170. 
| 5 


1 C4 4 1 - 
m 2 Juſtice of Peace, for ſuch Purpoſe the Officer may b 8 


_- Door of a Dwellin -houſe. = S625 ; 
Marks, 1 Cagias (a) tlagatum or Capias pro Fine, in any Action Goull, 179. 
| <1 dal” 
t 


log. Cro. Eliz. 908. Yelv. 28. (a) Though on meſne Proceſs, and at the Suit of | 
2 Show. $7. pl. 78. | | | 5 


he Warrant of a Juſtice of Peace for the levying of a Forfei- 2 Jen. 233+ 
ecution of 2 or Conviction for it, grounded on any 
lch gives the Whole, or but Part of ſuch Forfeiture, to 
1nd authorizes the Juſtice of Peace to give ſuch Judgment or 

rit, | =— 
of forcible Entry or Detainer is either found by Inquiſition Page 455 
tices of Peace, or Speed upon their View. 5 Date. 53. 
2/0) Commiſſion of Rebellion out of Chancery, the Sheriff or Palt. Sh. 3 5g. 
„ or the Commiſſioners, may break open the Doors or Houſe to Crom. 47. 


7 he Party, whether it be his own Houſe or that of a Stranger, „ Rut, 
3 equeſt ſuch Houſe is refuſed to be opened. daa 
ment for a 


. iſſuing out of Chancery, it is ſaid the Officer cannot break open the Door; but 
t. Sh. 353. a | , : 1 a 8 


e Execution of a Commiſſion of Bankruptcy, the Commiſſioners 21 Jac. r. 
ers deputed by them, may break open the Houſes, Chambers, 5 4 . 
nehouſes, Doors, Trunks, or Cheſts of the ſaid Bankrupt, 7 "4 

V laid Bankrupt or any of his Goods or Eſtate ſhall be, or re- 


cane © 4 Jac. 1. cap. 35. it is enaRted, 4 That upon any lawful 
arrant, or Proceſs awarded to any Sheriff or other Officer 


s call aking of any Popiſh Recuſant ſtanding (e) excommunicated 

other NP Rrcuſancy, it ſhall be lawful, if need be, to break open any e Cann 
o EY otherwiſe 
D break open 


a Door on an Exconmunitato Capiende. Cro. Eliz. 747. 


ne known to have committed a Treaſon or Felony, or to have 2 Hawk. 
ther a dangerous Wound, is purſued either with or without a P. C. 36. 
. & dy a Conſtable or private Perſon, it is lawful to break open _ 5 

order to apprehend him; but, where one lies under a probable there cited. 
only, and is not indicted, it ſeems the better Opinion at this Day, 


e can juſtify the Breaking open Doors in order to apprehend 


i to have been reſolved, that where Juſtices of the Peace are by 2 Hawk. 

a Statute authorized to require Perſons to come before them to P. C. 37. 

n Oaths preſcribed by ſuch Statute, the Officer cannot lawfully 

i the Doors of the Perſons who ſhall be named in any Warrant 

* Purſuance of ſuch Statute, in order to be brought before the 

2 d take ſuch Oath, becauſe ſuch Warrant is not Cu grounded (4) Upen 
dent Offence, neither doth it appear that the Party either is 3 eee 

0 fe | guilty of any. SW arrant © 


| a Juſtice of 
break | 3 : g : | Peace, if not 
55 if K for Felony or Suſpicion thereof, the Officer cannot break. open the Door. Bulſt. 146. 


wilege of a Man's Houſe extends only to the (e) Owner, but 5 Co. 93. a. 
rp: any Perſon who flies thither, nor the Goods of any Per- Sid. 1186. 
Lancer za hither to prevent a lawful Execution; and therefore if a 3 Ms 
| to the Sheriff to levy the Goods of A. and it happens perſon wt o 
Boobs are in the Houſe of B. i after Requeſt made by the Sheriff hg rg 
| | to 2. 


NE — —-⏑T .F — — ů * „ 
od © * 0 


| Keb. 628. Door of a Barn ſtanding at a Diſtance from the Dwellin 2-houle 


Birotune. 


Brownl. go. they may break open any ſa) Chamber Door or Trunks for thec 


Kol. Rep. for the inlarging and ſetting at Liberty the Bailiffs ; for, if in thi 


| Bro. Tae So where an Aﬀray is made in an Houſe in the View or He 
\ . Jmprijen- Conſtable, or where thoſe who have made an Affray in his Preſe 


Li. Raym. the Spiritual Court may be ſerved on a Sunday, by fixing the 
Sc S0. to ſuch Proceſs. 
II. 7. rant on a Sunday, becauſe in Nature of freſh Purſuit, 


1 VVV 
to B. to deliver theſe Goods, he refuſes, the Sheriff may well; 

Breaking and entering his houſe. — | 
$ Oo. in S-- In a Writ of Seiſm or Habere Facias Paſſeſtonem in Fea, 
8 | . Sheriff may juſtify the breaking open the Door, if he be. 
trance by the Tenant; for the End of the Writ being to 
Party full and actual Poſſeſſion, conſequently the Sherif my 
Power neceſſary for this End; beſides, in this Caſe the Lay 
look upon the Houſe as belonging to the Tenant, but t lin 


E: recovered. _ The | 

Sid. 186. It hath been adjudged, that the Sheriff on a Fi. Fa. may bel 
e e requeſting tne Owner to open the Door, in the ſame Manner: 
enter a Cloſe, &c. . | 


„Page 456 So on a Fi. Fa. when the Sheriff or bis Officers | aro once int) 
2 Show. 87. ing the Execution. 


pl. 78. . 3 
Comb. 17, 327. (a) That this muſt be after Requeſt and Refuſal. Palm. 54, 


Cro. Jac. So if the Sheriff's Bailiffs enter the Houſe, the Door being v 
$55- the Ownerlocks them in, the Sheriff may juſtify breaking open! 
pin „ were obliged, to ſtay till he could procure a Homine Replegiards 
_ 92: be e eee nals alſo it 8 that in this Caſe he Lad it 
Wiitire. Bailiffs is ſuch a Diſturbance to the Execution, that the Court 1 
an Attachment for it. | | 

Rol. Rep. So if one be arreſted, and after eſcapes into his Houſe, the She 
5 break the Doors to take him, as where one opened his Caſenen, 
6 Mod 153. Sheriff took him by the Hand, 0. 


. d. 2 Houſe, and are immediately purſued by him, and he is not iu 
ome 270. enter in order to ſuppreſs the Affray, in the ficſt Caſe, or to app 
Affrayers in the other, in either Caſe he may break open the Do 


4. Whether he can execute his Writ on a Sund. 


This depends on the Statute 29 Car, 2. cap. 7. ſe. 6. by wh 

enacted. That no Perſon upon the Lord's ny hoes ſerve or ext 

« cauſe to be ſerved or executed, any Writ, Proceſs, Warrant 

« Judgment, or Decree, (except in Caſes of Treaſon, Felony, 

« of the Peace) but that the Service of every ſuch Writ, Proced 

<« rant, Order, Judgment, or Decree, ſhall be void to all [ni 

4 Purpoſes whatſoever ; and the Perſon or Perſons ſo ſerving oral 

E the ſame ſhall be as liable to the Suit of the Par grieved, 

c anſwer Damages to him for doing thereof, as he or U 
done the ſame without any Writ, Proceſs, Warrant, Order, ju 

| . © or Decree.” e ; . c 
S Mod. 449. In the Conſtruction hereof it hath been holden, that 2 Citati 


ti 


e Church Door, and that the general Words of this Statute * 


2 Salk. 626. It hath been adjudged, that a Perſon may be taken on : 


e Fry = tw eo 


„%% TT I, ne 
n 2 Sunday, and this only in Nature of it, though it be by a new Method; Parte v. 
2 chĩs is no original Proceſs, but the Party is in till upon the old Commit- 2 oY lam 
ment continued down. 3; ws. | ; Eris f 6 Mod. 5. 
That no Indictment can be taken on a Sunday; and hence it hath been 2 Sund. 
holden, that in every _— of an Inditment taken in a Sheriff*s Torn or 290. 
Court Leet, the Day whereon it was taken ought to be ſet forth, that it Vent. 107. 
may appear not to have been on a Sunday. | | 2 Keb. 731. 
As this Statute makes all Arreſts unlawful, it ſeems the better Opinion, Hawk. P. C. 
that the killing an Officer who endeavours to arreſt a Perſon on a Sunday 36. 
js not Murder, though it ee otherwiſe, had ſuch publick Officer 
been killed on an ord 7. e 
That the Arreſt is void, ſo that the Party may have an Action of falſe 3 78. 
Impriſonment. a f 0978 5 Mod. 5 
Alſo the Court will relieve on Motion, and diſcharge from ſuch Arreſt 6 Mod. 9 8. 
without putting the Party to his Audita Querelaa. | 


* 5. In what Manner he is to do Execution. 5 * Page457 


| The Sheriff in doing Execution muſt be careful that he obſerves the Di- 3 co. 11. 
rection of the Writ, which is his Authority, as in executing a Fi. Fa. or Co. Lit. 290. 
Levari Fa. by the firit of which the Goods and Chattels of the Debtor b. 
only can be taken in Execution ; and though by the latter the Sheriff may 2 Inſt. 453. 
not only ſell the Goods, but alſo colle& the De 
Land, as Corn or Graſs growing thereon, yet in neither Caſe has he Au- Godb. 290. 
thority to meddle with the Debtor's Lands, ſo as to ſell or deliver ſuch Comb. 470. 
Lands to the Creditor in Satisfaction of his Debt. 
And as he has not by theſe Writs a Power to 4 of the Freehold or Owen 50. 
Inheritance, hence it hath been adjudged, that the Sheriff cannot deliver a Rol. Abr. 
Furnace annexed to a Freehold in Execution, though the Writ gives the _ _ 
Sheriff Authority to levy the Debt upon the Goods and Chattels of the 37. A 
Debtor ; and this is indeed a Chattel, yet they do not give the Sheriff an 
Authority to break or diſunite any Thing from the Freehold, which he 
cannot do unleſs particularly impowered by Writ. | 
But it hath been held, that e or other Trader, being an Salk. 368. 
Undertenant, for the Convenience of his Trade puts up Vats, Coppers, ee Ch. 
Tables, Partitions, and paves the Backſide, &c. upon a Fi. Fa. againſt 57 1 
bim the Sheriff may take them in Execution, in the like Manner as the 
Leſſee himſelf might have removed them during the Term. þ 
Otherwiſe where ſuch Trader makes Hearths and Chimney-pieces to Salk. 368. 
compleat the Houſe, and not for the Conveniency of his Trade. Per Holt. 
The Sheriff on a Fi. Fa. or Leu. Fa. cannot PS an Eſtate for (a) Life, Dan. Sh. 145. 
vhich being a Freehold, can no more be affected by theſe Writs than any 3 Co. 13. 


Eſtate of Inheritance. : 
| | | () But it is 
8 | aid, that 
loce the Statute 29 Car. 2. c. 3. an Eftate per auter vie may be ſold by the Sheriff on a Fi. Fa. 
Comb. 391. 1 | l 


On theſe Writs the Sheriff may (3) diſpoſe of Leaſes for Years, which a 
are but Chattels, be they of ever ſo long Continuance ; alſo upon an Bait. gt 
Elegit the Sheriff may either extend a Term for Years, that is, may de- 147. 
| liver a Pony thereof to the Plaintiff as Part» of the Lands and Tene- 8 Co. 271. 
ments of the Defendant, or may ſell it abſolutely as Part of his perſonal * Int. 395- 
Late, | | (3) But ifa 
55 Leaſe or Term of a Houſe, he- cannot turn the Leſſee out of Poſſeſſion, but the Ven- 
u ſuch Caſe muſt bring his Pjectment. 2 Show. Rep. 85. pl. 74. 1 
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B )) 8 
Oro. Eliz. If the Sheriff, reciting that the Defendant had a Term for Years, (ell, 
584: it by Virtue of a Fi. Fa. chis Sale is good; for it cannot be intended 
; as hv hee the Sheriff ſhould certainly know the Beginning and End of the 
Caſe. - Term. 5 % | 
Co. „ But if undertaking to recite it he miſtakes, and ſells the faid Term, it i; 
ms nd Sata: unleſs there be general Words, all the Intereſt, Qc. of the 
; $3 Defendant therein. A af N F 8 
400. 74. a. But a Term cannot be extended without ſhewing the Certainty thereof, 
T becauſe after the Debt paid the Party is to have his Term again if any Pan 
thereof remains. 275 | SN ; 
Upon an ri a the Sheriff is to impanel a Jury, who are (a) to make 
*Page458 Inquiry of all the Goods and Chattels as of the Debtor, and to“ appraiſe 
wetme ſame, and alſo to inquire as to his Lands and Tenements ; and upon 
(4) It cannot ſuch Inquiſition the Sheriff is to deliver all the Goods and Chattels (except 
be done by Beaſts of the Plow) and a Moiety of the Lands, to the Party, and return 
the Sheriff his Writ, in order to record his Inquiſition in that Court, out of which 
based, for the Zlegit iſſued ; | 
Inqueſt, for inen. . 
the Words | : | pers Ee | 
of the Statute are per rationabile pretium et extentum, which muſt be found ſuch by the Oaths df 
twelve Men. 2 Init. 396. Co. Lit 389. Dyer 100. 5 Co. 74. | ; | 


ME And although the Creditor takes out an Elegir, yet if it appears to the 
2 inſt. 395- Sheriff that there are Goods and Chartels ſufficient of the Debtor's to {ati 
But an Ee- the Debt, he ought not to extend the Lands. pt of 

git executed | des | pas 85 

only is not a Fi. Fa. for a Fj. Fa. is executed by Sale by the Sheriff, but the Elegit by the Appraiſemen 
of the Goods by the Jury, and Delivery to the Party. Sid. 184. Lev. 92. Keb. 105. 


When the Jury kave od dhe Betün ant Value of the Land, 'the bie 


3 195 riff, and not the Jury, 1s to ſet out and deliver a Moiety thercof to the ( 
(4) IF upon Plaintiff (4) by Metes and Bounds. e | 
E i : „ : RP - ! 
10 Sheriff delivereth a Moiety of an Houſe without Metes and Bounds, ſuch Return is ill, and fiul 
be quaſhed for Incertainty. Carth. 453. Per Holt. 7 „ 1 1 R 
Lev. 160. If the Sheriff on an Inquiſition upon an Zlegit returns the Defendant to ö 
Sid. 239. have twenty Acres in Date, and twenty Acres in Sale, and delivers the , 
twenty Acres in Sale for the Moiety of the Whole, all is void, for he 
| ought to deliver a Moiety of the twenty Acres in each Vill; and this may : 
8 be avoided in Evidence in Ejectment brought for the Lands. W 
| avoided by ; | | Go os ARS to 
Omiſſion of Lands liable, 16 & 17 Car. 2. c. 5. . 2. | Fr 
| | | | | ho 
Moor 32. pl. The Sheriff on an Zlegit may extend a (c) Rent-Charge ; for the Word off 
7094s Land, which is made ſubje& to the Execution, includes all Hereditamen' | hol 
(c) But nota extendible ; and in this Caſe the Party may diſtrain and avow for the Ren! to 
Rent-Seck. though the Tenant never attorned ; for the Law, creating his Eſtate, ges and 
bet. __ him all Means neceſſary for the Enjoyment of it. Dif 
Nor can the „ af JJC OE gs #3 1 lu 
Office of Filazer be extended, for a Man ſhall not have Execution of that which he cannot aſſen, ' the 
he may of this have an Aſſiſe at de libero Tenemento. Dyer 7. pl. 10. 5 if n 
| | | f | EE Chal ©. mak 
7 Lands in (4) Antient Demeſne upon an Flegit may by che Sheriff te ting 
(d) Hob. 47. delivered in Execution, becauſe the Title of the Land is not ey F man 
4 Inſt. 270. in Plea in the King's Court; (e) but the Statute of Vm. 2. (1 32 T 
3 inf 397- ft. 1.) which gives the Zlegit, extends not to Copyhold Lands, fer w 
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1 1 
Brown). 274. (e) 3 Co. 9. Co. Cop. 149. Salk. 368. 
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| N Violence to their Conſciences, but does not ſhew them the Free- 


a 
— ; 


5 LD TL EE TE . 
the Lord would have a Tenant brought in upon him without his Admit- 


tance or Conſent. „„ 
If one be Tenant for Years without Impeachment of Waſte, and a Fi. Fa. Salk. 368. 
comes out againſt him, the Sheriff cannot cut down and ſell Timber; for N 
the Tenant had only a Power fo to do, and no Intereſt, as he hath in 
ſtanding Corn, which upon a Ei. Fa. againſt him the Sheriff may ſell. | 

Upon the Writs of Habere Facias Seifinam, and Pofeionem, the Seiſin Dalt. Sh. 
or Poſſeſſion is uſually performed by the Sheriff by delivering the Party, 254- | 
who recovers a Twig, Bough, Clod, Ec. of the Land, or if it be of an Bro. S 7, 
Houſe, by the Delivery of the Ring of the Door, c. Gu cron 

But though this Ceremony be uſed, yet it is held, that in (a) all Caſes Co. Lit. 34. 
where the Writ demands Land, Rent or other Thing in certain, the De- b. . 
mandant after Judgment may enter or diſtrain before any Seiſin delivered . — wh 
him by the Sheriff. | | + . 


a Reverſion, 
88 25 | 8 Com mon, 
Sc. that lie in Grant, the Recoveror is not in Poſſeſſion *till Execution, Entry or Claim. Co. 94. b. 
97. b, 106. b Moor 141. Keilw. 108. | fp OM 

But in (5) Dower, . where the Writ demands nothing in certain, the ap, e459 
Demandant after Judgment cannot enter or diſtrain *till Execution ſued, Colt. 34. b. 
upon which the Sheriff delivers the third Part in certain. So where the (5) InDower 
Wife of one Tenant in Common demands the third Part of a Moiety, ſhe the Writwas 
cannot after Judgment enter till the Sheriff hath delivered her the third ae 1600 


Part, though it is thereby reduced to no more Certainty than it was. r 


| Np ns and upon 

that the grand Cape iſſued, Cape irmanum neſtrum tertiam partem rectoriæ, by Colour of which the 
Sueriff took the Tithes ſevered from the nine Parts, and carried them away with him; and it was 
areed by the Juſtices, that the ſame is not ſuch a Seiſure as is intended by the faid Writ, but the 
dheniff by virtue of ſuch Writ ought generally to ſeiſe, but leave them where he found them; and the 
Court was of Opinion to commit the Sheritf for ſuch his Miſdemeanor. Leon. 92. ; 


Where the Execution is in the Generality without mentioning any Thing Rol Abr. 
in particular, the Sheriff is to make Execution of the right Thing at his 664. 
Peril, otherwiſe he will be a Diſſeiſor, for he is bound to take Notice 

thereof, and he hath no Warrant from the Court but to make Execution of 

the right Thing. | 5 

A. and B. Tenants in Common of a Manor, 4. purchaſed ſeveral Free- Dyer 265. 
holds that lay ſo mixed with the Demeſne Lands of the Manor, that they pl. 5. 
could hardly be diſtinguiſhed from them; B. brings a Writ of Partition of 1 Sh. 
the Manor only; and it was adjudged that Partition ſhould be made, and a N 

Writ awarded accordingly; upon the execution of which Writ A. comes 

to the Sheriff and Inqueſt, and acquaints them with the Purchaſe of the 

Freeholds that are not Parcel of the Manor, and bids them take Care 

bor they make Partition of all the Lands within ſuch a Compaſs, leſt they 


ids diſtin ly, nor the Limits of the Manor; which obliged the Sheriff 
to adjourn to a certain Day; on which one of the Inqueſt made Default, 
© thereupon the Sheriff returns a Fine of 40s. with an Account of the 
Difficulties they met with, et ulterius propter brevitatem temporis breve 
illud exequi non potuit, It was held, that A. ought to ſhew the Bounds of 
the ſeveral Freeholds that he purchaſed, or the Number of the Acres; but 
it no Light or Evidence is given by either Party to the Inqueſt, and they 
3 Partition de tanto quantum pre ſumitur, et dignoſcitur per præſump- 
Len id is good, for they are under an Obligation to execute the Com- 
mands of the Court at their Peril. 7 oh „ 
e Sheriff in executing a Fi. Fa. or Levari Fa. muſt be careful that ge, 119. 
abſolute Property of 5 Goods be in the Debtor; and therefore if Bro. Tur. 
Vor. IV pr ob on K k FE. the Tripaſs 99, 
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5 %% 4 KF: 5 
- the Sheriff takes the Goods of a Stranger, though the Plantiff aſſures him 
+ Vide ante they are the Defendant's, he is a Treſpaſſer , for he is obliged at his 
442-". the Peril to take Notice whoſe the Goods are, and for that Purpoſe may in- 
8 2 panel a Jury to inquire in whom the a 7 of the Goods is veſted ; and 


(PO Sh. this it is (6) ſaid ſhall excuſe him in an Action of Treſpaſs. 
146. | | | COR 


The Sheriff cannot take in Execution Goods pawned or gaged for Deht, 
28. nor Goods demiſed or letten for Vears, nor Goods diſtrained, (e) nor 


Oro. Car. Goods before ſeiſed upon an Execution. | 
149. Rol. Abr. 893. (c) Show. Rep. 174.—Unleſs ſuch firſt Execution were by Fraud. 7 Mod. 47, 


Salk:'295- Upon a Levari Fa. to levy the yearly Value of 551. found by Inquii- 
5 Mod. 112 tion on an (4) Outlawry upon a Judgment in Debt, the Beaſts of 
Luth. 44T- Stranger Levant and Couchant on the Land may be taken, for they 
| *Page460 are the Iſſues of the Land; and were it otherwiſe, it would be in the 
TY bel Power of the Party by agiſting his lands to defeat the King of the Benefit 
1 15 617. of the Outlawry. | | | 
Comb. 434- | | „ : | | 
Ld. Raym. 305, 469. Briton v. Cole. (d) But where on a Fi. Fa. out of the Exchequer for the 
een's Debt, the Sheriff took the Beaſts of J. S. being Levant and Couchant on the Land ofthe 
Debtor, and ſold them, this in an Action of Treſpaſs was held not to be lawful ; but it was hell 
that they might have been diſtrained for the Queen's Pebt. Cro. Eliz. 431. Rol. Abr. 159. er vid 
Hard. 101. | | 4 i 
| If there are two Coparceners of Goods, and a Judgment is given againft 
| done of them, the Sheriff upon a Fi. Fa. upon this Judgment muſt ſeile all, 
Show. 173. becauſe their Moieties are undivided ; for if he ſeiſes but a Moiety and 
Comb. 217: ſells that, the other Coparcener will have a Right to a Moiety of that 
Heydon v. Moiety ; but he muſt ſeiſe the Whole, and ſell a Moiety thereof undivided; 
9 ſo that the Vendee will be Tenant in Common with the other Partner, 
Cro:Jac. 78. A Perſon had an Annuity for twenty-one Years granted by Queen 
Yorkv. Elizabeth, payable by her Receiver of her Court of Wards, which upona 
Twine. Fi. Fa. upon a Judgment againſt the Grantee was extended and ſold; and 
e it was red the e and Sale was good; for being an Annuity cer: 
tain for Vears certain, and payable by che Receiver, it is in Nature of: 
Rent-Charge for twenty-one Years, and is grantable over and vendible 
and not like an Annuity which chargeth the Perſon only. 


3 Oo. 12 on a Writ of Fi. Fa. the whole perſonal Eſtate is liable to Execuin 
„Cen except wearing Apparel; and it hath been held, that (e) if the Party Perl 
350:-per _—_ two Gowns the Sheriff may ſell one of them. 2 mY | Wn f 


W Eliz. Upon a Writ of Fi. Fa. the Sheriff cannot (f) deliver the Goods of the 
504. Defendant to the Plaintiff in Satisfaction of his Debt, but the Goods aret0 


Thomſen v. be fold and the Money in Strictneſs is to be (g) brought into Court. "ne 
Clerk ad- | | ; | able 
Judged. 1 Wilf. 81. 1 Term Rep. 731. | | thei 
Lutw. 589. S. P.— Where a Sheriff after a Fi. Fa. delivered to him pays the Plaintiff out of his Url; 
Money, it is made a Queſtion by Hobart, whether the Sheriff may levy the Money on the Defendes com 
Hob. 207. () Though they cannot be delivered to the Plaintiff, they may be ſold to him. Cows "i 
452. Admitred to be the Practice to make a Bill of Sale of the Goods to the Plaintiff. Cath. 4% * 
gut the Sheriff, though he pays the Plaintiff out of his own proper Money, yet he cannot kef laid, 
the Goods to his own Uſe, for the Authority by which he ated was to ſell the Goods. Noy 10. any 


Lutw. 589. (g) For it is not of Record without. Godb. 147.—But the Law ſeems othervile; 
for though the Writ be ita guod habeas, &c. yet the Sheriff may return that he hath paid the Mare] 
to the Plaintiff, 2 Show. Rep. 87. pl. 78. 4 Lev. 204. 


Salk. 320. If two Writs of Fi. Fa. bear Teſte the ſame Day, the Sheriff at Ca 


(4)Bywhich mon Law, and now fince the Statute (I) . is bound to er by 
pe 1 ( 29 Car. cap. 3. is bo * 

eee the cute that which was firſt delivered to him. e | . 
Fa. or other Execy 


Writ of Execution ſhall bind the Property of the Goods, but from the Times ſuch Writ hall * © 
livered to the Sheriff, Under-Sberiff « or Coroner, to Me exoctted J and for the Manifeſtation _ 


8H E B Li EL. | 


Where ſinee the Statute 4. delivered a Fi. Fa. to the Sheriff at Nin Salk. 320. 
in the Morning, and after at Ten the ſame Day B. delivered another, pl. 4. 


lefring him forthwith to execute it, which he did, and ſold the Goods, Ld. Rm. 


and after executed 4. s Fi. Fa. on the ſame Goods, it was held the firſt _ 5 

Execution was good, and A. had Remedy only by Action againſt the 5 3 
Sheriff. : - + bas. ; | Bucking -- | 

5 Mod. 376. S. C. Comb. 428. S. C. and Holt inclined there ſhould be no Fraction of a Day, and 
chat the Sheriff had his Election, Carth. 419. S. C. the laſt bearing Teſte firſt; and fer Holt where a 
Fi. Fa. is delivered the Sheriff To-day and another To-morrow, and he executes the laſt firſt by 
making Sale of the Goods, ſuch Sale will ſtand good, and he who delivered the firſt Writ hath Reme- 
| dy only by Action againſt the Sheriff. But if two Writs are delivered the Sheriff the ſame Day, 
he ought to give Preference to that which was firſt delivered; but if he executes the laſt firſt, the 


Execution cannot be defeated by a ſubſequent Execution of the firſt, but the Party concerned in the 


firſt is put to his Action againſt the Sheriff. ” | | 

+ But if 4. when he delivered his Writ, had ordered the Sheriff to *Pageg61 
ſtay Execution till the next Day, he could have had no Action againſt the S. Ik. 320. 
Sheriff. + © 4+ 1 | A 5 


f 


pl. 4. 
Id. Raym. 251. 


+ The Sheriff is not liable for ſeizing Goods in Execution after an AR of Bankruptcy ; but if he 5 


ſells them after Commiſſion iſſues Trover lies. Cooper v. Chitty, M. 30 Geo. 2. 1 Burr. 20. 


* * n * 


(0) Of his Duty in admitting Perſons to Bail, 
1 herein ok Securities taken foz Eaſe and 


HIS depends chiefly on the Statute 23 H. 6. cap. 9. before which Dalt. Sh. 3 56. 


the Sheriff was not obliged to take Bail, unleſs the Party ſued out er vide head 

Wit of Mainprize; but he might have taken Bail on his own Head, of Bail. 
nd if he had not the Body ready according to his Return, he was amerced, 

he now is if the Plaintiff does not take an Aſſignment of the Bail-Bond. Plow. 67. 

This Statute hath been always deemed an excellent Law, as it frees | 
Debtors and ſecures them from the Oppreſſion of Sheriffs and their 

Viicers, and at the ſame Time prevents ſuch Officers from admitting 

erlons to Bail not bailable by Law, to the Prejudice of juſt Creditors ; 
Pd for this Purpoſe it is enacted, That Sheriffs, Under-Sheriffs, and 

other Officers and Miniſters, ſhall let out of Priſon all Perſons in 

their Cuſtody, by force of any Writ, Bill or Warrant, in any Ac- 

uon perſonal, or by Cauſe of Indictment of Treſpaſs, upon reaſon- 

able Surety of Perſons having ſufficient within the Counties to keep 

their Days, (Perſons in Ward by Redemption, Execution, Capras 

Utlagatum or Excommunicatum, Surety of the Peace, and all Perſons ' 

committed by ſpecial Commandment of the Juſtices except) and no 

Serif nor his Officers ſhall-take any Obligation for any Cauſe afore- 

laid, or by Colour of their Office, but only to themſelves, nor by 

any Perſon which ſhall be in their Ward by Courſe of Law, but by 

1 "x = Wk'z JJ 8 TS BORIS 


CO" 


o the Sheriffs, Ec. their Deputies and Agents, upon the Back of the ſaid Writ ſhall indorſe the 
! np Year when received. This muſt 1 to Strangers who might have a Title to the 
wy the Teſte of the Writ and Delivery thereof to the Sheriff, but as to the Party himſelf, 
Vers 6, and Adminiſtrators, the Goods ſince the Statute, as before, are bound from the Teſte, 

c / y oo ne rt en, 


Ld 


9 
* 
| 
: 
$1! 
> i 
ts 
ff 
H 1 
ay 
$4 
IK 
f + 
i 
1 U 
bt 
| 
. 
£ 
1 * 
1 1 
1 
1 * 
* 
{ 
- 
= 
=" 
1 
I 
be i 
: 
I 


ESE CAE 


* 4 
—— . ä—ů4—ät⁴s — ͤ ʒ—ͤ—6XX—4 —— 2 is 
— — —— — — — — EIT 
S => IX n 2 Ss 
- — — . 
0 — 8 mY = 8 ren * —— 


* 
c 


PPP 5 
x — — —— 22 


— 4 — — — thpys-— — _ 88 — a 
— P > we p — — — 22. —— — „5 — 
... A ꝗ¶ . ]⁵— - ON ̃¶ð . ⅛̃¶Yĩ̃ꝗ »] AN ins a dn et tho AG SIS — _ N — — 


— — 


— — — 


| 
"I 
1 
5 
* 
iP 
$ 
bo 
8 
12 
1 
i 


() oro. Eliz. 


ifa. fuſes, an Action lies againſt him by the Party injured. 


£7 Tor the, turn Languidus where he admitted the Party to Ball, no Action lies agauf Un 
Effect and . 3 
Conſtruc- . l 55 8 5 | | : 
tion of Law is true, Mod. 244. 2 Mod. $3. (e) But in this Caſe the Defendant muſt not denn C 
to the Declaration, but muſt plead the Statute. Moor 428. pl. 596. Cro. Eliz; 400. 2 Keb. 51, Nor 


WC ei II ones II ton err merry OI Ie yp IS 
14 


Sir William 


tion. Cro. Jac. 286. 


Ciro. Eliz. 


1 , #20. | 
« the Name of their Office, and upon Condition written that the ſaid pi. 
76, 77. © Toner ſhall appear at the Day contained in the Writs, Bill, or Warrat; 
2 Term Rep. and if any Sheriffs or Officers aforeſaid take any Obligation in other 
31. „ Form by Colour of their Office, it ſhall be void. And all Sheriff, 
dete Sc. who (a) do contrary to this Ordinance, ſhall loſe to the Party griereg 
cum o © his treble Damages, and ſhall forfeit 40/. ” 125 | 
Date.$h. On the firſt Branch of this Statute it hath been adjudged and admits 
356. and the in Variety of Books and Caſes, that the Sheriff is obliged, in ſuch Cake 
Authorities not excepted by the Statute, to admit the Party to Bail, and that if be n- 


| arty to bail, hence alſo it hath ben 
Cro. Eliz. adjudged, that if the Sheriff return (5) Cepi on meſne Proceſs, et para 
5 30 habeo, no (c) Action lies againſt him, nor will the Court grant an Attach. 
= 14 pl ment in ſuch Caſe againſt the Sheriff where he had bailed the Party, fr 


Laſfls, this he was obliged to do by the Statute ; and therefore if he is miſtake 
in his Sureties, he is not to ſuffer in his Liberty. So (4) if the Sheriff re. 


Rol. Abr.gz, And as he is obliged to admit the P 


Sid. 439. Mod. 57. Vent. 85. 2 Saund. 155. —or upon Not guilty may give it in Evidence, 8 
439. Mod, 58. Vent. 85. (4) Noy 39. Cro. Eliz. 852. 8 


*Page462 But if. the Sheriff returns a Cepi Corpus and Paratum ſiabeo or Las Pror 

5 Abr. guidus, where the Defendant is at large, without any Bail taken be 

17 5 1s not aided by the Statute, but an Action lies againſt him for the filk 
Return. | OY 

Vent. 85, The Party, at whoſe Suit the Arreſt was, may either take an A: 

Salk. 99. ſignment of the Bail-Bond, which he may now ſue in his own Nang Fhen 


8 1 if he diſlikes the Security, he may ſtill move to amerce the Shenlf; 

2 Band: 59. for, the Sheriff having returned a Cepi Corpus, it is a Breach of Duty i 
Ia. Raym. him not to bring him in according to his Return, for which the Cuffs 
amerces him as one of their Officers who has been diſobedient to ther ol. Þ 


ä 
© Writ, and becauſe the Diſobedience is to the Writ which is returned ad 
filed the Court amerces him, becauſe it appears on Record he has dt 
obeyed the King's Writ ; but, if the Writ be not returned, and the Cn 
makes an Order that the Sheriff ſhall return his Writ in four Days, # 
uſual, there the Diſobedience is to the pronounced Order of the C ach 
and conſequently a Contempt of the Court, for which an Attachment 5p 
but if it be in another Term, then there muſt be a Habeus Corpas upon Pareſs 
Cepi returned, becauſe the Sheriff might be prepared to have him account 
to his Writ the firſt Term; but not being required to have him in Cont 
the ſecond Term, an Habeas Corpus is neceflary, and the Sheriff on u 
Writ muſt return the Body, or a Languidus, or a Mortuus, or elſe be n 
Cro. Eliz. be amerced. oh ahead | ” 1 
308. If a Sheriff takes an Obligation with (e) one Surety only, it 1s 9P""" » 


adjudged in enough, and not void by the Statute. 
Drury'e Caſe. 10 Co. 100. 8. C. cited. (e) May take one, two or more, according to his Diſc A B0 


Cro. Eliz. So in Debt upon an Obligation conditioned for the nf n 
808. one arreſted on a Capias, the Defendant pleaded that the Plain * 

8 George the Obligation from him and a Stranger who had nothing, and 
did not inhabit within the County, and pleaded the Statute 25” 
2 And. 15 f. cap. 9- and infifted that for this Cauſe the Obligation was void; 1 if 
Moor 636. on Demurrer to this Plea it was held, that this Statute was made 9 


862. Impey's Sheriff 124, 125. 


U 


„ & hh. I Lk : 
of the Party to prevent Oppreſſion, and the Sheriffs inſiſt ing upon Like point 
1 e ; but that 1K 0 did not alter the Law as to the Matter adjudged be- 
of thoſe Securities, which the Sheriff was ſtill at Liberty to take in what 1 B 

Manner he pleaſed, ſo that he did not vary from the Manner preſcribe 


tatute, or make them oppreſſive to the Party; and here his takin 
1 3 in a leſs ſtrict Manner than he ves Al have infiſted upon, 8 | 
| te no Foundation for the Party to make it void... | LE 
nitted It is ſaid that there are only three Forms to be obſerved within this Sta- a 
tute; 1ſt, That the Bond be made to the Sheriff himſelf; 2dly, That it ro. Eliz. 


he made to him by the Name of his Office ; .3Uly, That it be only for — 3 
the Party's Appearance at the Day. = AAA 
Name of his Office, and ought to expreſs the Day and Place of the Party's Appearance; and theſe 


Circumſtances being obſerved, although it be variant in others, it is not material. Cro. Jac. 286. 
1 Dyer 119. S. P. Cowp. 178. Doug. 665. 1 Term Rep. 240. VVV 


_ An Obligation made to a Deputy of a Bailiff of a Franchiſe, or to an Noy 69. ' 
1 Under Sheriff's Deputy, is void by the 23 H. 6. cap. 9. for it ought to be Teverner's 
ind , ide Name of the Bailiff or Sheriff himſelf. Caſe. 


The Condition of an Obligation to ſave the Sheriff harmleſs on his ad- plond. 67. 


- nitting Perſons to Bail who are not bailable by Law, is void by the Com- Dive v. Ma- 
ed 691, nor Law. 4 NVE . 75 ws 1 8 N | ningham. 
3 IG 10ð0 Co, 100, b. 8. C. cited. 


| * If the Sheriff, for the Eaſe and Inlargement of a Priſoner takes a *Page463 
romiſe to ſave him harmleſs, this is within the Statute, being within the 40 Co. 101. 
ame Miſchief, though the Statute ſpeaks only of Bonds; alſo ſuch Pro- 
uſe is void by the Common Law. __. „F . 
On an Atachment for a Contempt the Sheriff cannot take Bail, and, 3 ae, 
b Contempts are only bailable by the Judges of the Court from Bale fe, 
hence the Proceſs iſſued, being in Nature of Executions; but on an Sberiff of 


Attachment out of Chancery, for want of an Anſwer, the Sheriff may bail, Strophire; 


Duty i ing only Attachments of Proceſs ; and herein it ſeems ſettled, that if & wide 

e Co >neriff take one upon an Attachment in Proceſs, he is to give a Bond of fs qr 
to thei ol. Penalty to the Sheriff to appear and anſwer ; but, for one taken up 8 G. | 
ned ul Execution after a Decree, the Sheriff may inſiſt on Security proportion- Eg. 351. 


ble to the Duty; but in both Caſes, on the Regiſter's Certificate that 
e Party had appeared, the Sheriff is to deliver up the Bond. 


ys, Si An Obligation taken by the Sheriff of one arreſted by Virtue of an Oro. Eliz. 
e Co chment under the Privy Seal of the Court of Requeſts, was held not 646. 
ent le de within the Statute ; but it was held that ſuch Bond was voidable by Sepnvy v. 
; upon Pore's, ſuch Court not having Juriſdiction to iſſue ſuch Proceſs and con- 8 
ccordnf quently could be no Warrant to the Sheriff to take the Body nor the 2 And. 122. 
in Con Poligation ; but it was admitted in this Caſe, that the Sheriff ought to S. C. 
F on W bey the Proceſs out of the Court of Wards and Duchy Court. 

do if one be arreſted in one County, and is carried by the Bailiff into Cro. Elis. 


other, where he gives Bond to the Sheriff of the County where the — 44 v. 
rreſt was, although this is not void within the Statute, yet the Party Alan. 


3 it for Dureſs; but then he muſt plead ſuch Dureſs, and rely 3 
: > | f 418. 


A Bond to the Sheriff, that the Party on a Fi. Fas will pay the Money 1000 
* a. . y the On Co. „ b. 

Ha at the Return of the Writ, is not within the Statute, becauſe = EA h 

* diatute extends to Obligations made by Perſons in Cuſtody, nor is Caſe.” | 


atiff 10 ch Obligation void (a) ' by the Common Law. i n 
and! plat ad Karta ee | An taken on a 
23 H. * bin isfaciendum at the Suit of A. aſſigns a Mortgage to the Under Sheriff for ſecuring the Mo- 

ber | * 4 certain Day, and is thercupon diſcharged, and after a new Sheriff made "he pays 
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r 14 +. 55 Ap res 


ontario inn iS ens é . we rn 


Bend in ano 
ther's 


2 Mod. zog, But where i in Debt on an Obligation the Defendant craved ths of the 


(e) The sta- ment, it might 


(e) So if after the Return. 834 301. 
Ven. 237- I che Condition of a Bond be to be à true Priſoner, and (f) t0 ff, 


Meat and Drink, this makes the Obligation void. 10 Co. 100. b. 


the Money to the Under bent, who re-affigns the Mortgage, yet this ſhall not excuſe the Er 
for the Sheriff had no power to take Security, or even the 525 Lutw. Lens 599. But 'for 


„ 1 . 
„ Obli gation taken' by the Sheriff pro ſolutions 
* co. 100. Dominæ Regines, on an 7 out of the Ex lege ws _ 2 


(a ) That the Statute. : _ (25-450 of * 5 „ 
King is not ö | 
bound by the Statute. . Dyer 11g 3c Wheels c. 


— * * py 


1000. 10c.b. On an Indictment of Treſpaſs, i in which the Sheriff; is bl © the 
A 7 Statute N admit to Bail yet, 1 55 Bowe 3 is taken in C5) another's Nan 

it is void, as varying from the Form preſcribed by the . ; 
Sharif takes quires that it ſhould be in the Sheriff”s own Name. | en Fon 


ame to elude the Statute on bogs in void. 2 Mod. 305. 


* Car Bel Condition, which was, that if another Perſon (who was arrefted at the 
hath Suit of the Plaintiff, and for whom the Defendant was now bound) e 
os: give Security, as the Plaintiff ſhould approve of, for the Payment of 

to him, or ſhould render his Body to Priſon at the Return of the . 
then the Obligation to be void; this Statute: was Kantel but adjudged 
not to be within the Statute, - - + 

So if a Capias be taken out a ink the Bee dent. and a chin Perſon 

2 gives the Plaintiff a Bond that 8 75 Defendant ſhall pay the Money, or 

on. 95. render himſelf at the Return of the Writ, it is a good Bond, and not with- 
305. in the Statute, becauſe it is not by the Direction of the Officer, but by the 
Agreement of the Plaintiff; and there is no Law that'makes the Apree- 
ment of the (c 0 Parties void, and if the Bond v was not en by ok gene 

have been traverſed. 

tute doth | 


not extend to 2 Bond givin to the Plaintiff himſelf Allen 58. 


Bond * * by the (4) Serjeant at N We ds Houſe of Com- 


Hard. . mons not within the g- but ome. ow Gals _ Mas is void by 


(4) Bond the Common Law. Fr 
taken by the 

Marſhal of the Queen's Bench for the Eaſement or. Delivery. of -a Priſoner 3 in Ra is mal i 
the Statute, although he be not named in the Statute. Cro. Eliz. 66. 3 Keb. 71. S. P,—Þu 
Bond to the Serjeant at Arms attending upon the Prefident and Foun To the Marches of Wal: u 
not within the Statute. Cro. Car. 309. _Fohns v. Stratford. 1 


— 


K. 15. If yot void þy the Common Law, coding 10 Ce in the Tex? | 


| Leon. If A. be taken on a Capias ad Satisfaciendum, and eſcapes, and is after 

8 the? "nk, and for his Inlargement gives a Bond to the Gaoler, this is within 
e Statue 

Pa If a Capias be awarded againſt B. and: (%0 before the Arreſt the Shenf 

84, 237, takes an Obligation of him for his Inlargement, this by ſpecial Pleadin 

456. 8. P. may be avoided. by 1 force of the Statuts 23 * 6. c. * 


ſeems cont. 


"4 has 32 fo much by the Week for Chamber-Rent, this is void by the Stat 
Eo Hale ſaid, that a Bond for true e is good en fork 


(Cf) If the Sheriff adds to the Condition, that the Party ſhall be a FRE Priſoner, that he ſhall pay * 


— 


wide Cro. Els. l. Mod. 194. 2 Jon. 97. 2 Ley. 203. 3 Keb. 748. 2. Show. 139. Pl. 10 


but that the Defendant may (a) aver that it was alſo for Eaſe and 


S H,E RI F P. 


Favour. | - x 

(a) If the Obigation be for the Payment of Money generally, yet the Defendant may aver that it 
was for Eaſe and Favour, in the ſame Manner as an Obligor may in the Caſe of Simony or Uſury. 
Carth. 301. Hard. 464. N wo 75 wy N | X 


If a Sheriff take a Bond for a Point againſt Law, and alſo for a due Hob. 14. 
Debt, the whole Bond is void; for the Letter of the Statute of 23 H. 6. Vent. 237. 
cap. 9. is ſo; and a Statute is a ſtrict Law; but the Common Law doth Carter 229, 
Aide according to common Reaſon, and having made that void which 

aint Reaſon, ou the ret Rand. ·ů add ß 8 

It is now (6) ſettled, that though the Statute makes ſuch Bonds void, Dye#r26:” 
yet hy are not jp/s fads fo, bar mult he avoided by ſpecial Pleading. ' Wees 

b | 28aund. 1 54. 
(5) It was formerly held by Roll and Clin that it was a general Law, of which the Judges were to ths 


* 


| Notice er Officio, but fince held otherwiſe. Lev. 36. 


The Defendant pleaded the Statute of 2 VH. 6. c. 9. and that he was Allen 88. 

attached and in Cuſtody, and that the Bond was made for his Inlarge- Leecl v. 

ment, and ſo not his Deed; whereupon the Plaintiff demurred Deum. 

cially _ the Concluſion of the Plea, which ought to be, Judgment 

# Aio Sc. and therefore the Plea, naught; and it was ſo agreed by the 

Court. EE”: „ * FE : . 

In pleading this Statute the Defendant muſt recite it truly. + Nor” Eliz. 

NS | | 37 e ö c 108. pl. 
4 Sid. 356. Doug. 94, 97: 2 Tenn Rep. 569. 


+ By 14 Geo. 3. e. 20, Priſoners acquitted or diſcharged by Proclamation ſhall be immediately ſet 


a large in Court, without paying any Fee; and the Treaſurer of the County, Cc. ſhall, on Judge's 


Certificate, pay the uſual Fee, not exceeding 135. 4d. The Sheriff may retain his Poundage out 
of Money levied by Lewari, on an Outlawry, ordered to be reſtored on giving Security. Semb. Rex v. 
 Burrel, M. 1731. Bunb. 305.—On a Writ of falſe Judgment, if Sheriff's Fees are not paid he 
may execute a Writ de Executione judicii. 1 Barnes 135. Penalty on Clerk's not returning Eſ- 
treats, 3 Geo. I. c. 15. ſ. 12. —Fees for executing Habere facias poſſeſſionem, &c. id. ſ. 16. 
Sheriffs taking more than their Poundage guilty of Extortion, id. /. 17. The Date of the Writ 
to be written on the Warrant, 6 G. 1. c. 21. f. 54. Payment of Poſt Fines regulated, 32 Geo. 
2. c. 14. Landlord to be paid Year's Rent, if in Arrear, before Execution executed, $ Ann. c. 14. 
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| Cont. 177, of Holy Orders, or an Eccleſiaſtical | Fog | 


** Rep. Dignity and Promotion. 


mamoſt Conſequence to Society, that it be prevented. With a View to this, 


* Right of his Heir; becauſe, as he could take nothing for the Preſentati- 


-_ 
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5 


23 — 


e 
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Powell on QIM ON, fo, called from Simon Magus, is the buying or ſelling 


45 Nen The Words Ecclefiaftical Benefice, comprehend every Ecclefiaftica 
err As by the Purchaſe of Eccleſiaſtical Benefices worthy and learned Men 
may be kept out of the Church, and a Door -may, to the great Scandal 
of Religion and Prejudice of Morality, be opened to Perſons by no Means 
qualified to diſcharge the Duties of the ſacred Function, it is of the ut- 


md — YT é cs 


Canons were antiently » by which a very ſtrict Oath was enjoined; 
and the Purchaſer of an Eccleſiaſtical Benefice was puniſhed with Depri- 
vation, or Diſability, as the Caſe might require. : | 
It has been ſaid, that Simony was no Offence at the Common Law; and 
the Caſe. of Gregory v. Oldbury, Moor. 564. has been as to this Point re- 
lied upon. It is laid down in that Caſe, that a Bond to pay Money upon 
a Simoniacal Contract is good, becauſe Simony is no Offence at the Com- 
mon Law; but, by attending to what is laid down in other Books, it will 
appear, that altho' Simony es Nomini be not an Offence, either at the Com- 
mon Law or againſt the Statute, for the Word Simony is not therein 
contained a corrupt Bargain, for preſenting to a Benefice, is an Offence 


FO = — 2 — 


at the Common Law. - ; | 
In I IH. 17 B. ſuch corrupt Bargain is ſaid to be fo deteſtable in 
the Eye of the Common Law, that a Plaintiff in Qzare impedit could not 
before the Statute of Vm. 2. recover Damages for the Loſs of his 
Preſentation, it being conſidered as a Thing of no Value. In 1 I,. 89. 
It is ſaid, that a Guardian in Socage could not preſent to an Advowſon in 


1 Kb 


tt HG — 


on, he could nor bring it to Account. - 

This Doctrine is confirmed in 3 Inf. 156. and it is added, that Simon 
is the more odious to the Common Law, becauſe it is ever accom 
with Perjury ; the Preſentee being ſworn to commit no Simony. 

In Mackaller v. Todgerick, Cro, Car. 35 3, it is ſaid, that Simony has, 
by the Law of God and of the Land, been always accounted a great 

ence. | | „„ | 

In Winchcomb v. Pulleſton, Hob. 167, it is laid down, that a Bond upon 
a Simoniacal Contract is againſt Law, becauſe it is given upon a Contract 
ex turpi Cauſa, and contra bones Mores ; nay that it is as void as an uſurious 

| Bond, which if an Executor pay, he is guilty of a Devaſfauit. 

In Carth. 252. Bartlett v. Vinor, ſuch fond is faid to be void, as being 
againſt Law, although it be not ſo declared by the Statute. 

Other Authorities might be added; but theſe are ſufficient to ſhew, 

that a corrupt Bargain for preſenting to a Renefice is an Offence at the 
Common Law. | 7: 

As neither the Confideration of the Greatneſs of the Offence of Simony, 
nor the Proviſion made againſt it by the Canon or Common Law, wi 
ſufficient to ke Stop to this Offence, it was at length prohibited, under 
very ſevere Penalties, by the 31 Elix. c. 6. 4. 


$21 6 M on or 


+ Under this Head it will be proper to conſider, i e rages 


what the Dfeence of Simony does confi. - 
Y How far a Bond for reſigning a Benefice is 
quo at at Law. 

) Of the Power exertiſed over a Bond for re: 
iqning a Benefice by Courts of Equity. _ 

) Whether the } erialty ok a Bond for refign- 

ing a Benefice be ſaved, where the Ordinary 

— refuſed to accept a Reſignation. | 

1) Some Objetions to a Bond kor reſigning a 
Benefice confidered.. : 
) Of the Forfeitures, Diſabilities and Nan, 
ments incurred by Simony. | 


1. By the Iticunheit;:. 
2. By the Patron. 


3. By the Ordinary. 


In what Caſes, and at what Times, advan- 
= map be taken of the Forfeitures jo 
Diſabilities incurred by OP. 


1. By the King, 
2. By other Perſons. 


Of the Jurisdiftion of Spiritual Tatts: in | 
ny. 


Of the Pleadings's in an Attion upon the 3¹ 
Eliz, 52 . 


* 


— I" 4 
* 
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In what the Offence of cSimony 1 does tonal. 


| T has already been obſerved.” that Simony is an Offence at the com- 
mon Law: But as much the greater Part of the Determinations, 
u what is Simony, are founded upon 31 Eliz. cap. 6. and ſome Pa- 
"ap of that Statute do not only contain a Deſcription of the Offence, 


ur10us do likewiſe ordain what F orfeitures and Penalties ſhall be incurred, / 
bein Who may take Advantage thereof, it will be proper to recite the 

le P Paragraphs i in this Place, and afterwards to refer to them: And as 
3 bene mention will, in treating of this Subject, be made of the Oath 
8 e that Oath ſhall be likewiſe recited. 

MT Hef © it is enacted, . That if any Perſon or Perſons, Bodies very Perc 
mony» corporgte, ſhall for any Sum of Money, Reward, Gift, fon fn reſents 
. Ebbe to forfeit the next Turn; and every Perſon, giving or taking Thing for» Fe. 
under | at all c e 


V 3:14 M O N * 
6 Profit, or Benefit, directly or indirectly, or for or by Reaſon of any po 
* miſe, Agreement, Grant, Bond, Covenant, or other Aſſurance, of dr f. 
* any Sum of Money, Reward, Gift, Profit or Benefit, directly or ;. 
directly, preſent, or collate any Perſon to any Benefice with Cur. , 
« Souls, Dignity, Prebend, or Living Eccleſiaſtical, or give or bets 
I « the ſame for or in Reſpe& of any ſuch corrupt Cauſe ar Conſe 
*Page467 © ation, that then every ſuch ® Preſentation, Collation, Gift, and Befoy 
| : te ing, and every, Admiſſion, Inſtitution, Inveſtiture and Induction, ther 
. upon fhall be utterly void, fruſtrate, and of no Hffect in Law; and th 
« it ſhall and may he lawful, for the Queen her Heirs and Succeſhn i 
. © preſent, collate unto, or $76 or beſtow, 27 ſuch Benefice, Digun 
0 Þrebend, and Living Ecclefiaftical, for that "ime or Turn only; 1 
er that every Perſon or Perſons, Bodies politick and corporate, that ſl 
give or take any ſuch Sum of Money, Reward, Gif, or Beuel 
2 Grectly or indirectly, or that ſhall take or make any ſuch Proni 
Grant, Bond, Covenant or other Affurance, ſhall forfeit and loſe 
« double Value of one Years Profit, of eyery ſuch Renefice, Digi 
« Prebend, and Living Eccleſiaſtical: And the Perſon fo corruptly tak 
ing, procuring, ſerving, ht accepting any / ſuch | Benefice, Digi 
_ © Prebend, or Living, ſhall, thereupon and from thenceforth, be adjudg 
La diſabled Perſon in Law to have or enjoy the ſame: Benefice, Dignt 
. * Prebend, or Living Eceleſiaſtical. „ 
Every Per- 3. By Par. 6. it is enacted, That if any Perſon ſhall, for any Su 
' fon corrupt» © of Money, Reward, Gift, Profit or Commodity, other than for u 
ly inſtituting «© and lawful Fees, or for or by Reaſon of any Promiſe, Agreena 
3 fa fe, « Grant, Covenant, Bond, or other Aſſurance, of or for any Sun 
double Va- © Money, Reward, Gift, Profit or Benefit, directly or indirectly, adm 
Jue ; and the 12 inſtitute, inſtall, induct, inveſt Or place, any Perſon in or to any Bede 
Benefice to (c fice with Cure of Souls, Dignity, Prebend or Living Eccleſiaſtical: Th 
be reid. * every Perſon ſo offending ſhall forfeit and loſe the double Value of « 
Fears Profit of every ſuch Benefice, Dignity, Prebend and Living Ec 
« ſiaſtical; and that, immediately from and after the Inveſting, Inſtallzn 
* * or Inquction, thereof had, the ſame Benefige, Dignity, Prebend a 
« Living Eccleſiaſtical, ſhall be eftſoons merely void ;-and the Patron 
« Perſon, to whom the Advowſon, 5 — 3 Colin ſhall 
Law appertain, ſhall and may by Virtue af this A preſent or co 
* unto, fk 284 Apes of 0 las Penefice Dignity, Pre 
Living Eccleſiaſtical, in ſuch Sort, to all Intents and Purpoſes, 
c the Party ſo admitted, inſtituted, inſtalled, inveſted, inducted, or plct 
| «c had been or were naturally dead. PFC | 
| By Par. 7. it is provided, © That no Title to confer or preſen 
No Lone 0 9 Los ſhall accrue to any Voidance' mentioned in this AQ, but 1 
5 1 « fix Months next after Notice given of ſuch Voidance by the Oran 
;"Notion'ito ge to the Patron, 4 Eh SHER EIS b 6" 
the Patron EIT | Ls 
that the Benefice is void. 5 / 


The Giver 5. By Par. 8. it is enacted, © That if any Incumbent of any Bern 
5 3 *© with Cure of Souls ſhall corruptly tie: or exchange the ſame, * 

en „ © corruptly take for or in reſpe& of reſigning or exchanging the 
exchanging ; directly or indirectly, any Penſion, Sum of Money or * 
a Benefice to then as well the Giver as the Taker of any ſuch Penfion, | 
loſe double ? Money or other Benefit corruptly, ſhall loſe ouble the Value * 
the Sum. Sum ſo given, taken, or had. The one Mai gs wer ey 
9 « the Forfeiture of double Value of one Year's Profit before mene 
* to be to the Queen's Majeſty, her Heirs and Succeſſors, and of i 

„ Moiety to him or them that will ſue for the ſame, by Acton oi, 
Fil, or Information, in any of her Majeſty's Courts of Record. N 


— 
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6. By Par. 9- it is provided, © That nothing in this act ſhall in any The Pen- 
of 2 take away, or reſtrain, any Pane ent, Pain or Penalty, nes of the wy 
« limited, preſcribed; or inſtituted by the Laws Eccleſiaſtical, for any the eee pn | 
« Offences before in this Act mentioned, but that the ſame ſhall remain ken away by 
« jn Force and may be put in Execution, as it might be before the making this Ack. 
r Ht 8 


« ing or making of any Miniſter or Miniſters, or giving m_—— 
on Ferions give Orders 


« Pounds of lawful Money of England; and the Party fo ov ae e ee BE 
oſe the , 


« dif] 
« ſuc 


or concerning the procuring and obtaining of this Ecclefiaſtical Dignity, 
Place, Preferment, Office or Living; (here that to which the Party is to 
be admitted, inſtituted; collated, ar pet or 22 is to be particu- 
larly named) nor will at any Time hereafter perform, or ſatisfy, any ſuch 
Payment, Contract, or Promiſe made by any other without my R | 


" « veſted or inſtalled, had been or were naturally dead; any Law, Ordi- k 
* nance, Qualification or Diſpenſation, to the contrary notwithſtanding, | | 
ine cc « The one Moiety of which Forfeitures ſhall be to her Majeſty her Heirs 0 
i and Sueceſſors, and the other Moiety to him or them that will ſue for N 
ebend dhe fame by AQtion of Debt, Bill, Plaint or Information, in any of her | 
Patron « Majeſty's Courts'of Meere. e 5 l 
on, hal 8.1 4. B. do ſwear, that J have made no Simoniacal Contract, Pay- The Oh ö 
or call ment or Promiſe, directly or indirectly, by myſelf, or by any other to my againſt Si- 
rebend, Knowledge or with my Conſent, to any Perſon or Perſons whatſoever, for mony. 


r 
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ge or Conſent; ſo help me God through Jef Chriſt. BE i 
9. A Donative is not within the Words of the Statute, yet, as a cor- Oro. Car, 
rupt Preſentation thereto is within the Miſchief intended to be remedied, it 331. 


„ 
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» vithin the Meaning. 1 | e 
10. The Offences prohibited by the - Statute, are more frequently h. 
any e en when a Church is void; but they may be committed when it 7 Com. Dig. = | 
ame, N ' | F | K „ e „ : pi 
g the 1. If Contraft be made when # Church is full, 20 give a Sum ef, nen. . 
ef: Money after it ſhall become void for the Preſentation theteto, this is an * A 
ion, 7 within the Meaning of the Statute. pi ; a | 
Value 42. The buying of the next Preſentation to a Church when it is full, Lane 102 1 
hereol, e vith Intent to preſent a certain Perſon when it ſhall become void, and the Cirben v. 
E ＋ 


— of that Perſon, is an Offence within the Meaning of the Calvert. 


Noy 25. | 
Winckcomb v. Pullefton. Godb. 390. 
; : 13. The 


— 


Sbelborn. 
Paſch. 4. 
Eliz. 


MS. Rep. 
Barrett and 
Reynell, 
Clerk, 

v: Clubbo, 
Clerk, and 
Rolle, Hil. 
16 G. 3. in 
C. B. 


5 r M-; Oyjs: Nj Yu 
13. The Purchaſe of the next Preſentation to a Church, when the In. 
cumbent is ſick and near dying, with Intent to preſent a certain Perſon 
after his Death, and the preſenting of that Perſon, is an Offence within 
the Meaning of the Statut. 35 | 
* 14+ It has been holden, that if a Father, the Incumbent being fick 
purchaſe a Living without the Privity of his Son, it is not a corrun: 
Contract, although it be with Deſign to preſent the Son, and the Son be 
e preſented, a Father being bound by Nature to provide for his 
+ . TE” . 


15. But the Doctrine of this Caſe has been ſince contradicted, and 
3 in the Caſe of Winchcomb v. Pulleſton, Ney 25. Paſcl. 15 
ac * 1. a | ; 


+ 


16. And the Reaſon given in the former Caſe; namely, that a Father 
is bound by Nature to provide for his Son, does not hold: For if the 


Purchaſe of a Living, when full, with Intent to preſent a certain Perſon, 


be an Offence within the Meaning of the Statute, how can it be lawful, 


as the Words of the Statute are Faru. for a Father to do this? A Pa. 


rent is by Nature certainly bound to provide for his Son, but this Obli- 
gation can never extend to the doing of a Thing prohibited by Lay, 
This Way of reaſoning would open a wide Door r corrupt Contracts; 
for, as every Man is more bound by the Law of Nature to provide for 


| himſelf, than a Father is to provide for his Son, every Man might purchaſe 


a Living for himſelf. „C | 
17. In a Caſe from the Court of Chancery, for the Opinion of the Court 
of Common Pleas, it was ſtated, that Barrett, having Notice that the In- 
cumbent of a Rectory, with Cure of Souls, was upon his Death-Bed, and 
that it was uncertain whether he would live out the enſuing Night, pur- 
chaſed the Advowſon of the Rectory; that the Incumbent died the Day 
after the Purchaſe ; and that Barrett preſented Reynell. The Queſtion 
Was, whether the Preſentation of Reynell be void, by reaſon of its Laying 
been upon a Simoniacal Contract? The unanimous Opinion of the Court 


Was, That the Preſentation is not void: And by De Grey Ch. J. an Ad. 


vowſon, which is a — of nominating to a Benefice, being a temporal 


Inheritance, it may be conveyed like any other temporal Inheritance. It 


is certain, that an Advowſon appendant may be lawfully purchaſed with 


the Manor to which it is appendant, during a Vacancy of the Benefce; 


and there ſeems to be no Reaſon why an Advowſon in Groſs ſhould not. 


The 31 Flix. cap. 6. does only relate to Preſentations, and conſequently 
the Sale of an Advowſon, even during a Vacancy of the Benefice, is not 
thereby prohibited, except the Sale be connected with a corrupt Contra 
for preſenting, But if an Advowſon be granted during a Vacancy of the 


Benefice, the Preſentation upon that Vacancy does not paſs by the Graut; 


it being a Fruit fallen, or, as is laid down in the Caſe of Leal v. Babington, 
Cre. Elix. 811. a Choſe in Action. A bond fide Purchaſe of an Advou ſon 


is good, at what Time ſoever it is made; and a corrupt Purchaſe, when. 


ever it is made, is bad. That which is ſaid in the Caſe of The Bim 


Lincoln v. Woolforſton, 3 Bur. 1510. has been mentioned; namely, 


& that the Court were clear, that a Grant of a next Preſentation, or of u 
« Advowſon, made after the Church was actually fallen vacant, was 4 


_ « void Grant. Rut this, ſo far as it relates to the Grant of an Advov- 
_ ſon, ſeems to be a Miſtake of the Reporter. As the Purchaſe of the Ad- 


tation of him is not voi. 


yowſon, in the preſent Caſe, is not ſtated to have been connected with an) 
corrupt Contract for preſenting Reynell, or with a Deſign of preſenting hun, 
neither of theſe Things is to be preſumed, and conſequently the Preſen- 


18. Noi. 


| SM 0 MM 13 . 

18. Notwithſtanding the Determinations, that if a Perſon purchaſed the 
next Preſentation to a Benefice when fall, with Deſign to preſent a certain 
Perſon, and did preſent that Perſon after it became void, it was an Offence | 
within the Meaning of the Statute, it became a Doubt, whether it was 
ſo, for a Clerk to purchaſe for himſelf the next Preſentation to a Benefice 
while it was full, and to be preſented thereto after it became void. 

19. To put an End to this Doubt, it is by the 12 Ann. cap. 12. enacted, 1 
« That if any Perſon ſhall for Money, Reward, Gift, Profit or Advan-  _ 

« tage, or for or by Reaſon of any Promiſe, Agreement, Grant, Bond or 
« other Aſſurance, of or for any Money, Reward, Gift, Profit or Benefit, 
« directly or indirectly, in his own Name, or in the Name of any other 
« Perſon or Perſons, take, procure'or accept the next Avoidance or Pre- 
« ſentation to any Benefice with Cure of Souls, Dignity, Prebend or 
« Living Eccleſiaſtical, and ſhall be preſented or collated thereupon z that 
« every ſuch Preſentation or Collation ſhall be utterly void and of no Effect 
« in Law, and ſuch Agreement ſhall be deemed to be a ſimoniacal Con- 
tract; and it ſhall be lawful for the Queen's Majeſty, her Heirs and 
« Succeſlors, to preſent or collate unto ſuch Benefice, Dignity, Prebend, 

and Living Eccleſiaſtical, for that Time or Turn only; and the Perſon 
ſo dere taking, procuring or accepting ſuch Benefice, Dignity, 

Prebend or Living, ſhall from thenceforth be adjudged a diſabled Per- 

« ſon to have and enjoy the ſame, and ſhall be ſubje& to any Puniſhmenc, 
« Pain or Penalty, preſcribed or inflicted by the Laws Eccleſiaſtical, in 
« like Manner as if ſuch Agreement had been made after ſuch Benefice, 
« Dignity, Prebend or Living, had become vacant.” | | 
20. It is equally an Offence within the Meaning of the Statute, where 3 Inft. 153. 
there has been a corrupt Preſentation by a Perſon uſurping the Right to | 
preſent, as if it had been by the Perſon having the Right. | 

21. If a Preſentation be by one uſurping the Right of Patronage, and 3 Lev. 179. 
pending an Action of Quare impedit for removing his Clerk, who is after- Haller v. 
wards removed, the Benefice be ſold, this is an Offence within the Mean- eg 2 
ing of che Statute, for the Church was never full of that Clerk. If this 3 8 32. 
were allowed the Statute might be eluded, for it would be only getting 
an Uſurper to preſent while the Living was void, and then ſelling it. | 

22. A corrupt Contract with the Wife of the Patron is an Offence within 1 Rol. Rep. 
" Meaning of the Statute, although the Patron himſelf be not privy 355 
thereto, 1 | ? | R 
23. If a Clerk contract to give Money for being preſented to a Church, 6 = 
and be afterwards preſented thereto gratis, this is an Offence within the z. 
Meaning of the Statute: the Clerk being deemed an unfit Perſon to hold Catuerr. © 
wp Ur for having at any Time been capable of intending to obtain 
N corruptly. 1 i 1 N s 5 | ; 

24. A corrupt Contract for procuring a Preſentation to a Benefice be- Cro. Car. 
teen Strangers, although neither the Patron nor Incumbent be privy 331 
thereto, is an Offence within the Meaning of the Statute ;. for if there be 2 T4 
a _ Contract, it matters not by whom it is made: But in this Caſe Sid. _ 

ntee is a Simoniace promotus, and not a Simoniacus. Lev. 3. 
| Ppromotus, | 3 337. 
8 2 Bl. Rep. 1054. 3 Burr. 1510. 


Bhs 25. A ſecond Brother, having a Right to preſent, made a corrupt *®Page470 
0 ntract to preſent a certain Perſon ; but in order to elude the Statute Lane 74. 
urrendered the Right of preſenting to his elder Brother. The latter, not Ce v. 

8 privy to the Contract, preſented the Perſon Who, purſuant there- Nitelen. 
"tO, was to be preſented, | It was holden, that the corrupt contract was: | 
an Offence within the Meaning of the Statute, and that its being performed 
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Not- an innocent Perſon made no Alteration in the Caſe. | 
An Agreement was between Richard: a Friend of Boughton's and 3 Lev. 338. 


Taylor that Bough Eur Rex v. Tine 
. gon ſhould preſent Hide, and that Taylor thould pay 
| | | Pl | Richards dothers. 


4 2 
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53S": Jx 2M Mi od 
"Richards 20/.'per Annum for fix Years, in caſe Hide ſhould fo long live 
for the Uſe of Boughton. In an Action of Quare impedit, Hide pleadeg 
chat he had no Notice of the Agreement at or before his Preſentatqy. 
Upon a Demurrer it was holden, that the corrupt Contract is enough, ni 

that it is immaterial, whether he had or had not Notice thereof. 
Oro. Elizz. 27. If a Stranger, the Church being void, contract with the Par 
Babe, v. for a Grant of the Preſentation, and preſent a Perſon not priyy to 
| Rogers. Contract, the Preſentee, although the Grant, it being of a Choſe z 
Action, be void, is not to be conſidered as an Uſurper but as a Sinan. 
ace Promotus, becauſe he was preſented in Purſuance of a corrupt 

N | | „ 
Cro. Jace. 28. If a Father, the Church being void, contract with the Grantee df 
. Pot. the next Preſentation to permit the Grantor to preſent his Son, and the 
fer. Son be preſented, he is a Simoniace Promotus. ; 

| 2289. If a Father, in Conſideration of a Clerk's marrying his Daughte, 
Cro. Car. - covenant with the Father of the Clerk to procure for him a Preſentationty 
425- a certain Church when it ſhall become void, and the Clerk be preſented, 

Birt v. Man: when the Church becomes void, he is a Simoniace Promotus. 


1 


ning. | i 
2 BL. Rep. 1053. 4 Term Rep. 78, 359. ; 
OG A BS oP may wh „ . 
Baker v. 3o. If an Agreement be to pay five Pounds per Aunum to the Widow 
Mounford: of "the laſt Incumbent, or ten Pounds per Aunum to the Son of the lat l. 
cumbent, fo long as he ſhall be a Student at Cambridge and unpreferrel 
n neither of theſe is an Offence within the Meaning of the Statute. 
Ce. T. 31. A Bond, with a Condition that the Incumbent hall not be abſent 
„ hty 28 in a Vear from his Living, is not Simoniacal ; this being 
ts a lawful Condition. 9 Fed 
Ciro. Jas. 32. A. covenanted, that B. his Son ſhould marry C. the Daughter of ). 
: In Conſideration of the Marriage D. covenanted to advance 3000. for hi 
Maning. Daughter's Portion, and A. covenanted to ſettle certain Lands on B. and 
Ce. There were likewiſe Covenants on the Part of A. for the Value of the 
Lands and for quiet Enjoyment, and a Covenant on the Part of D. u 
procure a certain Benefice for B. on the next Avoidance. It was holden 
that this was not a corrupt Contract, it not being a Covenant in Co- 
| fideration of the Marriage, but a diſtin& and independent Covenant wit 
out any apparent Conſideration” © © | | 


d 1 7 — 
hf 4 


(5) How far a Bond for reſigning a Benefice ! 
good at Law. 


1. A Bond for reſigning a Benefice is ſometimes Special, at other In 
it is General. | 7H : 

2. The Condition of a Special Bond is that the Incumbent ſhall rig 

in favour of a certain Perſon, when that Perſon ſhall be capable of bei 

preſented to the Benefice. - | | 

3. The Condition of a general Bond is, that the Incumbent ſhall x. 
ſign upon Requeſt, „ : 

4. A Bond, with Condition to reſign within three Months after Ne- 

Jour s- queſt was holden to be good, although the Bond appeared to have bees 

ane. given with an Intent that the Patron ſhould preſent his Son; and b i 

1 Boon, Court: A Man may without any Colour of Simony bind himſelf 0 

*  Chanc. Caf. good Reaſon to reſign, as if he take a ſecond Benefice, or if he be 106 

96. reſident, or that the Patron may preſent his Son: But if the © oP 

2 Wilſ. 347. of a Bond be, to let the Patron have a Leaſe of the Glebe or Tithes, 4 


i 


„ Cro. Jac. 
4 1 


ſor 


; of Money, it is fimoniacal. The ſudgment in this Caſe was 
live 3 5 Exchequer- Chamber. 9 MR 3 
el, The Doctrine of this Caſe, which was the Caſe of a ſpecial Bond, Oro. Car. 180 
_ 3 many Years after extended to the Caſe of a general Bond, and the Babington 
, 


[1oment in the latter Caſe was alſo affirmed in the Exchequer-Chamber. bh 

ln two modern Caſes, the Court refuſed to permit the Validity of a Stra. 227. 
OP" Bond for reſigning a Benefice to be argued againſt : and, in the Peele v. the 
| ner of theſe Caſes, it is ſaid by the Court that a general Bond for re- 2 of 
dung a Benefice has been frequently holden good in the Court of Chan- = — 
is | EY Wyndham 
v. Bowen. 


le. J * 3 * 


20 


* 


\ Of the Power exerciſed over a Bond for 
reſigning a Benece by Courts of Eq uity. 


IF an improper Uſe be made of a Bond for reſigning a Benefice, Re- 
| lief may be had in a Court of Equity. | | 
2. A perpetual Injunction was granted, becauſe it appeared, that a ivem.qrr. 
nd for reſigning a Benefice had been made Uſe of, to prevent the In- Durfen v. 
bent from demanding Tithes of his Patron. . 1 Sands, 
3. Upon a Bill to be relieved againſt a Judgment, obtained on a general Eq.Ca.Abr. 
ond for reſigning a Benefice, it appeared, that the Obes had made an gg Tian 
Mer to the Incumbent, that if he would give him ſeven hundred Pounds, v. Stapleton. 
ſhould not be ſued upon the Bond. Satisfaction was ordered to be en- | 
red on the Judgment, and a perpetual Injunction was granted. A new 
nd of Reſignation in the Penalty of two hundred Pounds was decreed; | 


pa 5 tit was ordered, that no Action ſhould be brought thereupon without 
B. a are of the Court. The Lord 0 ſaid in this Caſe, he did not 
of he row, that ſuch Bond had ever been held good, except to preſerve the 
*D. 1 nefice for the Patron himſelf, or for a Son or Friend of his, or to pre- 
bolde nt the Non-reſidence, or to puniſh the vicious Courſe of Life of an 


cumbent ; and that, although a Bond be to reſign generally he would 

ver allow it to be EE upon, unleſs ſome ſuch Reaſon were ſhewn 

r requiring a Reſignation 3 becauſe a Door would be thereby opened for 

A Bill being brought to be relieved againſt a Judgment upon a Bond Eq: Ca. Abr. 
Ir reigning a Benefice, it was diſmiſſed, upon the Defendants proving „ 
liſdehaviour in the Incumbent. e 
5. In another Caſe it is laid down, that a Bond to reſign a Benefice up- Chan. Prec. 
d Requeſt, ſhall not be made uſe of to turn out the Incumbent, unleſs 513. 

ere be Non-reſidence, or ſome groſs Miſbehaviour; and that, if any Harwtirs v. 

her Uſe be made of the Bond, the Court will grant an Injunction. . 

b. Capel, upon preſenting Peele to a Living, took a Bond for reſigning, Stra. 334 


1 rei hen the Patron's Nephew, for whom the Living was intended, ſhould pee v. 
f beuſ of Age, At his coming of age it was agreed, that Peele ſhould con- Capel. 


ve to hold the Living, on paying the Nephew thirty Pounds a Year. 
fer having paid this ſeven Years Fele refuſed to pay it any longer. An 
con being hereupon brought upon the Bond, Peele filed a bill in Equity, 
ter Ne- herein he prayed an Injunction, and to have all the Money repaid. An 


ye ben Junction was granted, not on Account of the Ivalidity of the Bond; 
| by tt t becauſe an ill Uſe had been made thereof. As to the Money which 
f for® kd been paid, Peele was left to his Remedy at law. 
be vos | | (D) UAlhe⸗ 
ches, © | | 
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D) Whether the Penalty of a Bond for refignn 
a Senefice be ſaved, where the Ordinary hy 
refuſed to accept a Reſignation. 


. I. in one Caſe ſaid to be in the Power of the Ordinary, to dict 


aChan. Rep. In another Caſe it is ſaid, that the Biſhop refuſed to accept a Reſzu 

2398. Durſton tion, offered in purſuance of a Bond for reſigning a Benefice, and ode 

v. Sande. the Incumbent to continue to ſerve the Cure; declaring that he te 
8 

would countenance ſuch unjuſt Practices. 

Chan. Prec. 3. In another Caſe it is laid down, that an Ordinary is not oblige{t 

513- accept a Reſignation in Purſuance of a Bond for Refigning a Benefice, 
Hawkins v. leſs there be ſome juſt Cauſe for turning the Incumbent out. 

e 4. In a late Cauſe a Grant was made to a Clerk of the two firſt of thy 

MS. Rep. Benefices, which ſhould become void, provided he were capable who 

| O_ they became void of holding them. In order to make himſelf capable 

- Gt. taking one of theſe Benefices, the Clerk offered a Reſignation of anole 

E. 27 G. 2, Benefice to the Ordinary, which he refuſed to accept. One Queſtion i 

in Chan. this Caſe was, Whether the Ordinary was obliged to accept the Reſign 

1 tion? It was inſiſted by Mr. Henley, upon one Side, that no Caſe d 

be adduced to ſhew, that the Ordinary can arbitrarily refuſe to accey 

Reſignation of a Benefice. Mr. Attorney Murray, who was on the otix 

Side, contented himfelf with ſaying, in anfwer to this, that the plaine 


Points, having ſcarce ever been called in Queſtion, are ſupported iy n p 

feweſt Authorities. No Decree was made as to this Point; but as L 0 

Hardæuici intimated it once or twice pretty ſtrongly to be his Opinion, 5 

the Ordinary ought to have accepted the Reſignation, he did after t 

accept it. ; | T9 | In 

5. What fell from Lord Hardwick upon this Occaſion, is ſufficient! ol 

render the Authority of the two laſt Caſes very doubtful. This wan it 

indeed the Caſe of a Bond for reſigning a Benefice; but it was a f 

Caſe ; for if the Ordinary cannot refuſe to accept a Reſignation, when al 

Deſign in reſigning is merely to take another Benefice, it would be fray ch 

to hold, that he may refuſe to accept a Reſignation, to be made u m 

| Requeſt of a Patron; in Conſequence of an Agreement, which 1t fu 
1 \ been again and again determined, both at Law and in Equity, the fu th 
} had a Right to make. | ris mi 
1 *Page473 * 6. If a new Preſentation to a Benefice be made, before the L140 Bo 
[ Caſes th the has accepted the Reſignation of the Incumbent, the Preſentations vos the 
L Time © 0 | 
| Queen Anne 276. Riley v. Adams. Noy 147. Cro. Jac. 1998. a | 
| | Rs | Pl 
1 Lutw. 693. +, If an Obligor bind himſelf to reſign a Benefice, it is incumbent ſur 
| mats wh him to procure the Ordinary's Acceptance of his Reſignation. -- cat 
orriſon. is oh: | | tf 
| | Sayer 185. 8. In an Action upon a Bond, the Condition een to be, cut Ch 

Heketh v. Incumbent ſhould, within three Months after the Expiration of fix Vs be 
| Gray to commence from the Day of the Date of the Bond, at the ü 

the Patron, his Heirs, Executors, Adminiſtrators or Aſſigns, , be 

deliver up a Vicarage into the hands of the proper Ordinary; u! Ey 

it may become vacant, and the Patron, His Heirs, Executors, Adm can 


trators or Aſſigns, may preſent anew. The Defendant pleaded, taat 
did, within three Months after the Expiration of the ſux Yeass, 


i 1 M 9 


reſign, and deliver up, into the hands of the proper Ordinary, the Vi- 
carage, for the Ordinary to accept the ſame; whereby the Vicarage might 
become vacant, and the Patron might preſent anew ; and that the Ordi- 
nary did then refuſe, and from thenceforth hitherto hath refuſed, to ac- 
cept the Reſignation. Upon a Demurrer to this Plea, it was holden to 


he bad ; becauſe it is not therein averred, that the Biſhop did accept the 
Reſignation 3 and by Rider Ch. J. The Defendant, by undertaking to re- 
ſign, ſo that the Vicarage may become vacant, and the Plaintiff may pre- 
ent anew, has undertaken for the Biſhop's Acceptance of a Reſignation; 
which according to what is laid down in Farne's Caſe, Cro. Fac. 198. 
i; neceſſary to the Completion of a Reſignation. 

| - | * 


— 


() Some Objeftions to a Bond foz reſigning a 
_, Benelice conſidered, | 


PHE Refult of che Whole is, that a Bond for reſigning a Benefice 

is good at Law, and that Courts of Equity will reſtrain every 
improper 4 thereof. Ls : | 

2. One Objection to a Bond for reſigning a Benefice is, that a corrupt 


Patron may make an ill Uſe thereof. It is a ſufficient Anſwer to this 


Odjection, that the Uſe of a Thing ought not to be diſcontinued, becauſe 
there is a Poſſibility of its being abuſed. 1 | 

3. Another Objection to a Bond for reſigning a Benefice, which is re- 
ported to have fallen from Holt Chief Juſtice, in the Caſe of Swain v. 
Carter, Comb. 13. is, that a Reſignation Bond comes as near Simony as 
poſſible ; it being eaſy to procure a round Sum of Money, by making 
the Penalty of the Bond adequate to the Value of the Benefice, and agree- 
ing privately, that the Money ſhall be paid. This, which would be an 
oblique Way of ſelling a Benefice, would more than would come near, for 
it would be downright Simony. If there be no other Way, or not as 
eaſy a Way, to do the ſame Thing, this Objection would be inſurmount- 
able; but if there be, the Stopping of this would not prevent the Miſ- 
chief. The ſame Clerk, whoſe Conſcience would allow him to do this, 
might as well advance the Money agreed upon at firſt, or, if that did not 
ſuit him, give an abſolute Bond to pay the Money at a future Time. If * 
this be fo, that the ſame Crime might ſtill be committed, and with ass 
much Secrecy, what good End would be anſwered by prohibiting * ſuch *Pageg474. 
Bonds, which may be made Uſe of, to puniſh the Neglect of Duty, or 
the immoral Conduct of an Incumbent, and for other good Purpoſes. 

4. Another Objection to a Bond for reſigning a Benefice is, that when 
2 Patron takes a Bond of Reſignation, the Preſentation is only during 
Pleaſure, Be it ſoz and I will ſuppoſe, which is the utmoſt that can be 


ſuppoſed, that the Bond is not taken with Deſign to make the Incumbent 


careful in the Diſcharge of his Duty, but to let ſome Friend or Relation 
afterwards into the Benefice. It by no Means neceſſarily follows, that the 
Church, which is the great Thing to be guarded againſt, will therefore 
be filled with an unfit Perſon. If the Succeſſor, which may be the Caſe, 
1: better qualified for the miniſterial Office, the Intereſt o Religion will 
be advanced by the Exchange. If he be not ſo well qualified, it is an 


Evil; but it is that Evil, which, in the preſent Circumſtance of 'Things, 


cannot be eaſily prevented. 
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(F) Of the Forteitures, Diſabilities, and Puni: 
ments, incurred by Simony. 
I. ny che unde tt. 


1. 1 Perſon promoted in Purſuance of a corrupt Contract is x 
1 ſome Times fmoniacus; at other Times ſimoniace promotus. 1 
the former Caſe, wherein he is a Party or a privy to the Contract, he i; 
liable to ſuffer more; But in the latter, although he be quite a Stranger 
thereto, he is to a certain Degree involved in the Conſequences of the 
Contract. The Deſign is, that if a Senſe of what becomes himſelf, ard 
of the Duty he owes to the Public, will not reſtrain a Patron from beiny 

ilty of Simony, a Regard for the Perſon whom he means to ſerve may 

o it. 25 

41 Eliz. c. 6. 2. A Simoniacus is liable to forfeit double the Value of one Year; 

Par. 5. - Profit of the Benefice he has been preſented to in Purſuance of a cor 

| Contract: A Simoniace promotus is not liable to this Forfeiture. 

3 Inft. 154. . 3. The double Value, which is in any Caſe forfeitable under the Su- 
tute, 1s to be the double Value of what the Benefice could be let for, and 
not the double Value as valued in the King's Books. 

March 84. 4. Neither a Simoniacns nor a Simoniace promotus can ſue for Tithes 
the Right thereto being taken away by the corrupt Contract. | 

12Rep. 100. 5. It is laid down, that, although a Simoniace promotus be deprived, he 

4 ogy Rep. is not diſabled from being preſented again to the ſame Benefice. 

5. | 
*Page475' 6. But it has been in one Caſe holden ; that a Simaniace promutu: cu 
Oro. Jac. never be preſented to the ſame Benefice agai 


31 Eliz.c.6. 7. If an Incumbent take Money for Refigning or Exchanging a Pere. 
par. 8. 8 with Cure of Souls, he is liable to forfeit double the Value of - 
oney. i 3 8 
31 Elis. c. 6. 8. A Perſon corruptly ordained, is liable to ſorſeit ten Pounds, and 
par. 10. any Benefice, Living or Promotion Eceleſiaſtical, which he ſhall accep 

es within ſeven Years her his having been ordained. 
3Inſt. 154. g. The Diſabilities incurred by Simony cannot be diſpenſed with by 
2Hawk.396 o obtante; for when a Perſon is, for the Good of the Church or diate, 
| diſabled by a Statute, the King's Subje&s have an Intereſt m the Difab- 
lity, and the King can no more diſpenſe therewith, than he can with 
Diſability at the common Law. 1 5 
Sid. 170. 10. The Offence of Simony is not eee a general Pardon. 
. 11. Beſides the Forfeitures and Diſabilities already mentioned a _ 
niacus; provided he has taken the Oath againſt Simony, is liable to 
indicted and puniſhed for Perjury. ; 
Comp. h. 12. Dr. Watſon does indeed make a Queſtion, whether fince the ! 
cumb. 188. Ch. 2. c. 12, the Oath againſt Simony ought to be adminiſtered ? It i, 
this Statute enacted, * That it ſhall not be Jawful for any Archbiti, 
„ Biſhop, Vicar-general, Chancellor, Commiſſary, or any other Sp wa 
«« or Ecclefiaſtical Judge, Officer, or Miniſter, or any other Perion x 
* ing or exerciſing Spiritual or Eccleſiaſtical Juriſdiction, to _ pf 
«© miniſter to any on whoſoever the Oath uſually called the Oz * 
«« Officio, or any other Oath, whereby ſuch Perſon may be 45 
«« compelled to confeſs or accuſe, or to purge him or herſelf, of any 
% minal Matter, whereby he or ſhe may be liable to any Punic 


F OM: VF. | 

or Cenſure ; any Thing in this Statute or any Law, Cuſtom or Uſage 
heretofore to the contrary hereof in any wiſe notwithſtanding.” The ge- 
rality of the Words, any other Oath, being tied up by the ſubſequent 
ords to an Oath in certain Caſes, the Thing to be conſidered is, whether 
e Oath againſt Simony is an Oath, by which the . Perſon taking it is 
urged or compelled to confeſs or accule, or to purge himſelf, of any cri- 
inal Matter? No Perſon does by this Oath confeſs himſelf guilty or ac- 
iſs himſelf of any criminal Matter. So far from doing this, the taking of 
Oath is a Denial in the moſt expreſs Terms, of his having been guilty 
z particular Offence. Nor does any Perſon by this Oath purge himſelf 


iſh 


* 


is 
*. ik 


be any criminal Matter ; for at the Time of taking it he does not ſtand 
105 arged with any criminal Matter. Upon the whole the Oath againſt Si- 


ny does not ſeem to be within the Words or Purview of that Statute. 


f, and 
2. By the Patron. 


being 


e m 


13. Ifa Patron be guilty of preſenting corruptly, the Preſentation ſhall be 31 Elis. c. 6. 

id, and the King may preſent for that Term; and the Patron is more- par. 5. 

er liable to forfeit the Right of preſenting upon the next Avoidance, and = 

L-wiſe the double Value of one Year's Profit of the Benefice, | | 

14. But if A. have the Right of, Preſentation, and B. the Right of No- Lane 74. 

ination to a Benefice, and only one of them be guilty of preſenting cor- Caivert v. 

pptly, the Right of the other ſhall not be thereby prejudiced, nor ſhall he Kitchen. 
ſubje& to any Forfeiture. ; | 1 

' 15. If the Uſurper of a Benefice be guilty of preſenting corruptly, this Tage t e | 

all not give the King a Right to preſent for that Term; becauſe it would 3 Inſt. 153. 

u:reaſonable, to take away the Right of the Patron, who has not been 

uilty of any Offence. | | 

16. The Patron, who has given Money, to procure the reſigning or 31 Eliz. e. 6. 

changing of a Benefice, is liable to forfeit double the Value of the Par. 8. 

/ One/. . . E 4 A 


3. By the Ordinary. 


Year's 
orrupi 


ie du · 
r, and 


Tithe, 
ed, he 


, CAN 


* 7. If an Ordinary corruptly inſtitute, inſtall, or place any Perſon in a 31 Elz. c. 6. 
aeeep nefice, with or without Cure of Souls, he is liable to forfeit the double par. 6. 

aue of a Year's Profit of the Benefice. 
þ bys 18. If an Ordinary take a Reward for conferring of Orders, or granting 31 Eliz.c.6. 
7 Licence to preach ; he is liable to forfeit forty Pounds. = EO. 
Did. lg. Beſides being liable to the Forfeitures, Diſabilities, and Puniſhments 31 iz. c. 6. 
with ay mentioned, there is a Proviſo in the Statute, that every Perſon who par. 9. 
all be guilty of any Offence againſt it, ſhall be ſubje& to all the Puniſh- 


a | Laws. 


ents, Pains, and Penalties, to which he was before ſubject by the Eccle- 
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5 4 cannot take Advantage of his having been corruptly preſented, untl! 


— — 


par. 6. void; and the Perſon, in whom the Right of preſenting is, may PF” 


VV 


(G) Jn what Caſes, and at what Cimes, q 
vantage may be taken of the Forfeiture au 
_ Diſabilities incurred by Simony. = 
| A V. By the King. + 


* 


31 „ a Patron have been guilty of preſenting corruptly to a Benefety 
Par. 5. * as is void, and the Right of preſenting is for that Tun! 
mg. | | ER Wy 4 | 
3 Inſt. 153. 2. The er Preſentation of an Uſurper does not however gives 
| King a Right of preſenting for that Turn; becauſe it would be una 
able to take away the Right of the Patron, who has not been guilty of x 
Offence. 1 | 
3. If there have been a Preſentation, in Purſuance of a corrupt cu 
tract, the Preſentation is void, and the King may prefent for that Tun, 
Cro. Jac. 4. But if the Preſentee have been inſtituted and induQed, the ln 
King Y- E be removed by 2uare impedit ; for although he be in ge fad 
Lo © | 7 : 0 on] : 
d is fall, wtf the be jenibved in's lei Wo, 
others. reſign. | . 
Noy g 5. A Clerk, who had been prefented corruptly, continued incumbant i 
Winckcomb his Death above thirty Years after; yet it was holden that the King nit 
v. Pull;fton. preſent, for that as the Church had never been full Je jure the King's Riph 
olf preſenting was not taken away. | a 
Lutw. 1090. 6. After a Benefice became vacant A. agreed to give B. a Sum of Mn 
Kingv.Bijlep for procuring C. the Patron to preſent D. The Money was paid, d! 
Ar 2a wing preſented, enjoyed the Living till his Death. Afterwards E. to vba 
erst the Right of preſenting for the next Turn belonged, preſented F. In 
impedit there was Judgment for the King, although neither F. nor J. 0 
privy to the corrupt Contract between 7 and B. 7 
7. By 1 W.& M. cap. 16. par. 2. it is enaQted,, «© That aftertheDea 
« of the Perſon ſimoniackor ſimoniacally promoted, the Offence orConts 
« of Simony ſhall neither in pleading, or in Evidence, be alledged, u 
Prejudice of any other Patron innocent of Simony, or of his Clerti 
| r him preſented, upon Pretence of Lapſe to the Crown; unleſs the Peri 
5 « ſimoniack or ſimoniacally promoted, or his Patron, was convitte 
«« ſuch Offence at the Common Law, or in ſome Eccleſiaſtical Court, ii 
Life- time of the Perſon fimoniack or ſimoniacally promoted.” 
8. By the ſame Statute par. 3. it is enacted, . That no Leaſe, real)! 
« bona fide made by any Perſon ſimoniack or ſimoniacally promotes" 
good and valuable Confideration, to any Perſon not being pnv/ ® 
e or having Notice of ſuch Simony, ſhall be impeached or avon" 
« Reaſon of ſuch Simony, but ſhall be good and effeQual in Lav. | 
*Page477 9. One Moiety of the Porfeitures tor Offences againſt the 31 
cap. 6. is by par. 10. of that Statute given to the Queen her He 
Succeſſors. |: 75 


| 2, By other Perſons. 
33Eliz.c.6. 10. If any Perſon have been corruptly inſtituted, the Benefice beo 


' thereunto, in ſuch Sort as if the Perſon ſo inſtituted had been 55 . 


j WW once 


ned in the 31 Eliæ. cap. 6. until fix Months are expired after Notice has par. 7. 

a given of ſuch Avoidance by the Ordinary to the Patron. : 

12. This Proviſion of the Statute is agreeable to the Canon Law, by Dyer 293. 
ich Lapſe cannot run againſt the Patron, until Notice has been given 

by the Ordinary that the Church is void. | 5 

13. I wo claim the Right of Preſentation to a vacant Benefice, and the , Rol. Abr. 
linary be not named in a Quare impedit brought to determine the Right, 365, 44or of 

ball, if a Judgment be not obtained within fix Months after Notice given Yorkv. Biſicp 

t the Benefice is void, lapſe to autor ol fs | 12 of Norwich. 
By a Judgment in Quare impedit the Incumbent is ſo removed, that 2 

Sb 2 eee — preſent, although there be no Sentence of 3 Rep. 

rivation: But the Clerk, againſt whom the Judgment is obtained, con- 

jes Incumbent de facto until ſuch Preſentation be made. . 
5. One Motety of the Forfeitures, for having been guilty of Offences 31 Eliz. c. 6. 

inſt the 31 Elix. cap. 6. is by par. 10. of that Statute given to the Per- par. 10. 

who will ſue for the ſame, | 75 i 8 


- 
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Ok the Jurifd 
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iction of Spiritual Courts in 
S1imony. 


OME have been of Opinion, and amongſt theſe is the learned (a) () Cod. 839. 
U Author of the Codex, that only Spiritual Courts had before the Sta- +8 

a Power to puniſh Simony : But if (6) as it has been already obſerved, n 
jy is an Offence at the Common Law, there can be little Doubt ofitsꝰ 

ig been always puniſhable in Temporal Courts. It may be true in 
; that it was for the moſt Part, or perhaps altogether, proceeded a- 

[inthe Spiritual Courts. As the Intereſt of Religion is by this Offence 

K at in a more remarkable Manner, this is not to be wondered at; and 

„ if it be conſidered, that in Times antecedent to the Statute, Spi- 

Courts did, in ſome Caſes, wherein there was a concurrent Juriſdic- 

encroach upon, and in others entirely ſwallow up, the Juriſdiction of 
emporal. Although then it cannot at this Time be made appear, 

Temporal Courts did heretofore exerciſe any Juriſdiction in Simony, it 

vo Means neceſſarily follow, that they had none. | 

- By the Statute a Power is reſefved to Spiritual Courts of inflit- *Page478 
uch Puniſhments, Pains and Penalties, in all the Caſes therein men- 31Eliz.c.6. 
, * by the Laws Eccleſiaſtical could before the making thereof be par. 9. 


lt has been holden, that the Sentence of a Spiritual Court in Simony, Oro. Eliz- 


g. a Matter properly triable there is to be taken to be true, althou KL 
ts Conſequence diveſt the Incumbent of his F rechold, 1 1 


If a Man have been acquitted upon a Charge of Simony in a Tempo- Comb. 23. 
lde a Spiritual Court may re-examine the Matter. Boylev.Boyle, 
bon a Motion for a Prohibition to a Suit in a Spiritual Court for ; 
üben the Ground, that the Incumbent being a Simoniack had no Cro. Elis. 


Purt: Simony may be more aptly tried in the Spiritual Court, 
'P | Cowp. 330. 424 ; 


(1) Of 


11, No Title to preſent by Lapſe can accrue upon any Avoidance men- 21Eliz.c.6, 
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thereto; it was holden, that a Prohibition does not lie; and by 52 1 
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cc Df the Pleadings in an Altion upon th 
0 | 1 Elz. e. 6. : 


1. IHE Poſſeſſion of a Benefice, to which an Incumbent has ber 
| ſimoniacally promoted, may be recovered by an Aſſiſe of Dory 
Preſentment or by an Action of Qzare Impedit. The latter is uſually pre. 
ferred ; becauſe, beſides being a ſhorter Way of Proceeding, the Riphtof 
' Preſentation as well as the — of Advowſon is thereby recoverable. 
„ 2. It is not enough, to alledge in the Declaration in an Action of gun 
Xing v. —_ that the Plaintiff, or the Perſon under whom he claims, is (cif 
Biſhop 0 the Advowſon ; but a Preſentation muſt be alledged by him or ſom 
Worcefter Perſon under whom he claims; for unleſs a paſt Preſentation has bee 
and others. joined to the Title, it does not appear that the Right of Preſentation i 
now in the Plaintiff. „„ | ; 
3. The Declaration, in an Action of Quare impedit upon the Statute, i 
good, although there be no Recital of the Statute : But it was former 
the Practice, and it is as well to recite it. 
Cro. Eliz. 4. Nor is there any Danger in reciting the Statute ; a Miſrecital n 
788. being fatal. | "MAT IOEES . 
a v. 
ogers. _ 1 | | . 
Comb. 108. 5. It is not enotigh, to aver in the Declaration in an Action of Ju 
Betts v. 7mpedit upon the Statute, that the Incumbent is a Simoniack ; But wth 
Lowe, Word Simo zy is not in the Statute, ſome ſimoniacal Act, which brings i 
3 WE Rt be ous. of rr Rs 
3 the Common Law the Patron muſt be named in a Writ of Ju 
Hall*s Caſe. impedit, for as the Incumbent could not alledge any Thing which concene 
3 Ley. 16. the Right of Patronage, it would be unreaſonable, to name only a Peri 
ho could not defend the Right of Patronage : But as the Incumbentish 
the 25 Ed. 3. cap. 7. enabled to plead his Patron's Right of Patronaet 
Defence of his Incumbency, it is not now neceſſary to name the Pat 
unleſs his Right of Inheritance will be affected by the Judgment. 
*Page479 * On Incumbent cannot plead his Patron's 7 7 of Patronage, ui 
7 Reps i = jiewing that he is Park Imparſonee of the Preſentation of 
HalPs Cafe. Patron. ' | „„ : TOI Eg 
Bid. 8. An Incumbent is not Parſon Imparſonee as againſt the King, unleſs 
have been admitted, inſtituted and inducted ; but Admiſſion and Ini 
will make him ſo as againk any other Perſon,  _ 
9. At the Common Law the Ordinary could only plead, that he ddt 
claim as Ordinary; but finee the Statute of 25 Ed. 3. cap.) le 1 
| 8 a Title in himſelf by Lapſe, or that the Right of Patronage® 
10. If Ne difturba pas, which is in Effect the general Iſſue, be pi 
ORG in an Action of ee ee amounts to a Confeſſion of the Right 
ether. the Patronage, and only defends the Wrong with which the Defeat 
File , charged; and conſequently the Plaintiff may pray immediately * 
Titel. the Ordinary, or he may proceed in the Action in order to recover br 
for the Diſturbance, - FVV 


Lutw. 1090. 


$LANDE 


5 8. L A N BU S i 


LANDER is the Publiſhing of Words, in Writing or by Speaking: 
by reaſon of which the Perſon, to whom they relate, becomes liable 
to ſuffer ſome corporal Puniſhment, or to fuſtain ſome Damage. _ 
It is no Excuſe in foro Conſcientiæ, that the ſlanderous Words which 
have been ſpoken or written are true; although the Law does, in Com- 
paſſion to Mens Infirmities, alle it to be a Juſtification in an Action for 
Words, that they are true. If a Man have been guilty of any Thing, 
which the Law prohibits, he js liable to anſwer for it in a legal Way ; but 
it can anſwer no good Purpoſe, for a private Perfon to accuſe him thereof; 
and there is a Degree of Cruelty in ſo doing. 'To rally a Man for a Foi- 
ble or Failing, if it be done with Humour and in a friendly Way, may do 
him Service, but the publiſhing of a Foible or Failing, which can ſerve 
only to leſſen a Man in the Eſteem. of his Neighbours, or to make him 
an Object of Ridicule, ſhould be abſtained from; for, although it may 
wy — to Slander in the legal Notion of that Word, it muſt create 
ill Blood. | | 8 5 

Slander in Writing kas at all Times, and with good Reaſon, been pu- 
niſned in a more exemplary Manner than ſlanderous Words: For, as it 
has a greater Tendency to provoke men to Breaches of the Peace, Quar- 
rels and Murders, it is of much more dangerous Conſequence to Society, 
Words which are frequently the Effect of a ſudden Guſt of Paſſion, may 
ſoon be buried in Obhvion ; but Slander, which is committed to Writing, 
beſides that the Author is aRuated by more deliberate Malice, is for the 
moſt Part ſo laſting, as to be ſcarce ever forgiven, 

For written Slander the Party injured may proceed againſt the Author 
by Indietment or Information, it being conſidered as a public Offence ; 
he may likewiſe proceed by an Action upon the Caſe for the Damage ſuſ- 
tained, and he may in ſome Caſes inſtitute a Suit in a Spiritual Court. 

Peers and the great Men of the Realm, beſides theſe Methods of Redreſs, 
oy adden by an Action of Scandalum Magnatum, which is peculiar to 

emſelves. | 

If the Slander be by Words ſpoken, there is in the general no other Re- 
medy than by an Action upon the Caſe or a Suit in a Spiritual Court; yet 
in certain Caſes, the Speaker of {landerous Words may be proceeded 
againſt as a Criminal. For Inſtance, if the Words be a Slander upon the 
State, as ſaying the Coin is abaſed by Authority, or ſaying any Thing 
whereby the State may be prejudiced : or if they be a Slander which it 
more particularly concerns he Publick to prevent, as ſpeaking any Thing 
landerous to a Juſtice of Peace in the Execution of his Office, the Slan- 
derer may be proceeded againſt by Indictment or Information. . 

The criminal Methods of proceeding againſt a Slanderer e hag 
treated of under the Titles Indicdiment and Information, and the Method of 
proceeding by Action of Scandalum Magaatum e under its proper Title, it Page 481 
only remains to conſider that Sort of Slander, for which the Remedy is by 
an Acdion upon the Caſe or by a Suit in a Spiritual Court, p 
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*Page481 * For the better underſtanding whereof it will be proper to conſiler, 


(A) Jn what Caſes an Aftion foꝛ Words does in 
the general lie. 
(B) That Words are in themſelves attionable 


1. Words which import the Charge of a Crime. | 


Of Treaſon. ©. 

Of Murder. © 

Of Perjury. 

Of Forgery. 

Of Theft. 
5. Of another Crime. 


Seen 


Bo Words which import the Charge of having a con- 
tagious Diſtemper. 
3. Words which are diſgraceful to a Perſon i in an Offce, 


1. Toa Perſon in a ede Office. 
2. Toa Perſon in an Office f Truſt. 


4. Words which are een to a Perſon o a Pro- 
feſſion or Trade. 


15 To a Clergymas, 1 
. To a Phyſician or à Surgeon. 
i To a Barriſter or an Attorney at Law. 
4. To a Perſon profeſſing an Art. 
5. To a Tradeſman. 


© Some Words which become aHionable by 
reaſon of the Damage received from them. 

(D) Certain Circumſtances which are to be tt 
garded in the Conftruttion of CUords. 


1. The Time when the Words were publiſhed. 
2. The Place where the Words were publiſhed. 
3. The Language the Words were publiſhed in. 
4. The Occaſion of publiſhing the Words. 
5. The Intention i in publiſhing the Words. 


(E) Jn what Caſes, Slanderous (Cords pub 

liſhed in a Courſe of Juſtice are aſtionable. 

(F) An what Caſes, Cords in the paſt or future 
Eente are attlonaNle. | ©» _ 


C1 N : 
(G) How far Words muft be affirmative, in or- 
der to render them attionable. © 
(l) How far Cords mult be certain, in order t 
render them attionable. 


le. * (I) By what Means the want of Certainty, *Page48z 
; (alicient to eder Words ationable, may 5 
1. By the Intention of the Speaker. _ 1 
2. By an Averment. . | | i #10 
(I Jn what Caſes, doubtful Mords are to be a. 
conftrued in mitiori ſenſu. | . | bh. 
() In what Caſes, doubtful TUords are not to 9 
be conſtrued in mitiori ſenſu. i 
| () Jn what Caſes, adjeffive Mords are bl 
5 attionable. | i TY 


() Jn what Caſes, Mords which import onlp - 

an Intent are attionable. _. | £ 
(o) In what Caſes, Diſjunitive or Copulative 
Words are attionable. 5 5 

(P) In what Caſes, an Action does not lie, by 
Reaſon of Repugnancy in the TUords. . 

( Jn what Caſes, an Action lies for repeating 

ords which were publiſhed by another Perſon. 

(R) Jn what Caſes, aitionable Cords are render- 

| ed not aitionable ; or TUords not attionable are 

rendered attionable, by ſubſequent Mords. 

(5) Of the Pleadings in an Action for TClords. 


1. In the general. ie 
2. In what Caſes, be an Averment is neceſſary. _ 


ace, 


395 


N by 3. In what Caſes, be a Colloquium is neceſſary. ' 
re: 4. What is the Uſe of an Inuendo. 


5. What may be- pleaded in Juſtification of Words. 


1) Jn what Kinds of Slanderous CWlords Spi⸗ 
| ritual Courts have Jurisdittion. 
U In what Caſes, a Prohibition lies to a Suit 
in a Spiritual Court for Mords. 


1. Where actionable Words are coupled with Words 
which are a Spiritual Defamation. „ 
2. Where a Temporal Damage has been received from 

| Words, which are a Spiritual Defamation. © 

3- Where the Words, which are a Spiritual Defamation, 
unport a Charge of an Offence not conuſable in a 
85 ritual Court. 85 ö | 

„ (A) In 


— — 3 4 A 12 — — 


3 


4 
1 
A 
i 
F 
14 
9 
4 
* 
E'> 
x 
J 
3 
1 
+ 
* 
95 
IF 4 
ws 
* 
"PE 
l 
3 
1 
"If 
5 + 
{> 
FS, 
oO 
1 * 
115 
5 
15 
{th 
TÞ 
8 
1 
825 
* 
© i 
.$' 
4 
V7 
5 
1 
. 
12 
45 
15 
"+ 
* 
1 
IL 
* 
* 
TE 
* 
* 
* 
4 
Li 
4 
5 
. 
9 7 
=. 
5 1 
8 
1 
; 
4 


3222 ——__ 


; hw 
#1 
$7 
* 

1 $4 

A 
3 
2 
: 
1 
+ 


4 " * - * 2 C 3 u ; gs: — 
wy \ 0 HO * n INE 8 S «gy ply. n 1 4 £ n 1 1 3 5 = ——_— 2 

— Cn AW naery. io ne ll 88 — | | | SGP eta Dina BERL C 

* . 75 A 1 LI r * 5 7 = K * 5 ay 
** — — — —— . —— A Bo. p R ut e a e * * 0 — 2 - . * _ 7 4 * * 
— Bs - - poche! „ oe eo ad ens rt J - 1 * 5 * WW * Fi A ae) „ W 44 . $6 ©. of 1” ty * 2 

— * — — * 1 _ J 4 we. < * - ACS MO r as; HH — a 4 e * 
8 r n — ' 


| 88 


$ LANDER 


1 A n what Caſes. an Attion for 1 
0 3 - in-the general lle. Wor mY 


N Aion the Caſe lies for the publiſhi g of any Words by 
{Be e of which the Perſon to Eg — te does receive > : 
; but it is not ah ways heveflary. to. ſhey the Dam Damage received. 
* Ainction is, that where the natural Conſequence of the Words is 2 
Damage; as if they import a Charge of paving been guilty o of a Crime or 
*Page83 « of um 4 contagious or if they dical to a Perſon 
in an Office, or to a Perſon o a Profeſſion or Trale, d they are in chen. 
ſelves actionable: In other Caſes, the Party, who brings an Action for 
Words, muſt ſhew the Damage which was received from them. 
4 Rep 14. 2. It makes no Difference, whethier- the Slander be publiſhed in Writ. © 
— 5 ing or Print, or by 8 ; for, although the Party injured may, where 
. vx 40 238. it is in Writing or print, this being a public Offence, proceed in a cri. 
Ero. Eliz. minal Way againſt the Author, he is not thereby precluded, from obtain. 
247- ing Satisfaction by an Action for the Injury to himſelf. 
ES Wen: 28. 3. The writing of ſlanderous Words 1 in a N . to a third Per- 
Ning v. fon is a Pyblicatiqn of the Words. 


"Ris. Abe. 4. If the Words be only a Spiritual Defamation ? an Action does not lie; 
EI the Remedy bring by a Sic in Spirjual Cour 
tt V. 


Croſe. 4 Co. 20, Oro. Jac. 323. 


2 Rep. 17, 5. But if a Tempora Damage have been received from Words, which 
Cr, Wee Spiritual Detamation, — if ſuch Words are coupled with other, 
Salk. 5 wig which are a®tionable, a Prohibition lies, to a Suit in a Spiritual Cour 
Comb. 238. for the Words. It would be vexatious, if the Publiſher of ſuch Word; 
392. could be roceeded againſt both in a Temporal and Spiritual Court; 
Bid. 216. and, as only a Temporal Court can make the injured Party Satisfaction 

for the . e ſuſtained, the Proceeding in a Spiritual Court wk 
ſalute anime bay. it is not reafonable, that he ſhould proceed in 


Courts. 


(B) That Words are in | enklelbes altionablr 


1. Words which impart the Charge of a Crime. 


J. 3 no greater Injury can be done to a Perſon, than to accuſe hin | 

A*; of a N= for which he may be brought into Danger of Suffer. 
ing corporal Puniſhment. Words which i rt ſuch Accuſation _ 
ways, and with the x Reaſon, ſtood firſt in the Lift of thoſe which 
ene A +4 


. een. 


Ero. Ez. 2 , actes ies for publihing theſe Words of 5. 11 11 

638. aud not the Queen's Friend, © 
Redſtone v. | bl 
Elliot. 1. Nn 49 | | 


for they are a very great if nat a Charge of Treaſon, any Charter v. 


| liſhing the following Words of any Perſon, He has the Pretender's Picture Y. Came. 


20 the Crown, 


tended, 


liz. againſt Perjury ; yet it has been holden, that an Action lies for 609. 


 bimſelf” in Leake Court, without ſhewing that this is a Court which 'could.,,, 


GL ANN DKEM T_T 
3. So it does for publiſhing theſe Words, He is un Enemy to the & fe; Cov, Eli. 
2. 


- $0 it does for publiſhing theſe Words, He did Treaſon in the Low * © 
ded becauſe a Perſon may be tried and . England for wa "0 
Treaſon in the Low Countries. . £ 33 H. 8. c. a. 
F. It is ſaid that an Action lies for publiſhing theſe Words of F. S. He Salk. 696. 
js a Jacobite, and ef ig bringing in the Prince of Wales and Popery, to the How 


defiroying of our Nat i 


becauſe they import a Charge of evil Principles. Prinn. 

6. In another Report of the ſame Caſe, theſe Words are ſaid to be Ld. Raym. 
zctionable, if publiſhed of a Perſon in an Office ; but it is not ſaid that 812. 
they are ſo, when publiſhed of a private Perſon. 7 

2. The Doctrine of the Report of this Caſe in Salkeld is recognized in Pages“ 


N » 


a ſubſequent Caſe, in which it is laid down, that an Action lies for pub- 5 Mod. 283. 
is his Room, and 1 far kim drink his Health, dal he faid he had a Right 


| 2. Of Murder, 1 : | 
8. An Action lies for ſaying to J. N. thoy haſt killed a Man; for, al- rt Abe. 


4 


though no particular Man be named, this is a great Slander. YO SAR 


9. So it does for faying, you have killed the Servant of J. S. or you Ceo. Jac. 
have ftolen the Horſe of J. S. although it be not ſhewn 3 had a 423. 
Servant or a Horſe; for, until the contrary be ſhewn, this be in- 85 

: | | 1 Rol Abr. 


10. It was heretofore holden, that an Action did not lie for publiſhing 3 | 
Words, which import a Charge of Murder, without an Averment, that Phillips v. 
the Perſon ſaid to be murdered is dead; but the later and better Opinion King/on. 
is, that the Perſon ſhall be intended to be dead, unleſs it appear in the = Jac. 
Pleadings, that he is alive, © © © Sie. 53. 

11. No Action lies for publiſhing theſe Words of J. N. he is forſeoorn, 4 Rep. 13. 
unleſs it be added, in a judicial Proceeding, but it does for publiſhing Stanhope v. 
theſe Words, ke it perjured; for theſe Work: ſhall be intended to mean, _ : 1-0 
that he is forſwyorn in a judicial Proceeding, ” Z lack. x66. 

12. Ecelefjaſtical Courts are not mentioned in the Statute of the 5th of Cro. Elis. | 


ubliſhing th | : . Siaw v. 
r theſe Fords of J. S. he is forſeworn in an Ecclefiaſtical Court. oO 14 f 
13. An Action lies for publiſhing theſe Words of J. N. he was for ſauorn 3 Lev. 166. 


before a Fuſtice of Pence; for this Offence, if not within the Words, is Send v. 


po 
certainly within the Purview of the Statute. = D. 

14. An Action will lie for publiſhing Words, which import a Charge of : Rol. Abr. 4 
Perjury, although it be not à Perjury within the Statute; for Perjury is f. | 1 
an Offence punithable at the Common Law. e, 


15. No Action lies, for publiſhing theſe Words of F. S. he has forfworn 1 Rol. Abr 14 g 


a inking of -on; ach, 


3 


6 / 
| : 87 L AT NC: Dis Et R | 
x Rol. Abr. 16. Nor does an Action lie for ſaying to J. S. thou waſt fe wvorn Before 
G9. te Biſhop of Norwich; becauſe it does not appear to have been before 
- a him in his Court, and it ſhall not be intended, that it was. 
ö = i „ An Action does not lie for publiſhing theſe Words of F. S. he hath 
| 5 3 br. delivered falſe Evidence and Untruths in his An ſaber to a Bill in Chancery ; 
Mitchelv. for, as ſome Things in a Bill in Chancery are not material to what is in 
Brown. _ Diſpute between the Parties, it is no Perjury, although ſuch Things are 
3 Inſt. 267. not truly anſwered. | „ 
| 4 Rep. 16. 18. No Action lies for publiſhing theſe Words of J. S. he is deteardy 
= MHegverv. Perjury; for a Man who is not guilty of a Crime may be detected; and it 
Cariden. may be ſaid of every Man, againſt whom a Bill of Indi&tment is preferred 
268 Car. for a Crime, that he is detected of that Crime. | 
1 Rol. Abr. . 19. It is in one Caſe ſaid, that an Action does not lie for publiſhing 
53. Words which import a Charge of Subordination of Perjury, unleſs it be 
Harris v. averred, that the Perjury was committed; for that the hiring of a Man to 
Dixon. commit a Perjury is no Offence, unleſs the Perjury have been com- 
Paſch. 3 Jac. mitted. 4 | | | 
= *Page485 20. But in another Report of the ſame Caſe, for it appears to be the 
= Cr. Ja ſame although reported as of a different Year; it is ſaid to have been 
+. > ol holden, that ſuch Words, which are a great Imputation, are actionable, 
| Di. although it be not alleged, that the Perjury was committed, = 
Paſch. 5 Jac. f 2 


Rol. Abr. 21. The Doctrine of the laſt mentioned Report was confirmed in a Caſe 
= 4+ ſome Years after; it being there holden, that an Action lies for publiſhing 


WW =" theſe Words of A. he gave 101, 40 B. for forſewearing himſelf in Chancery; 
. 5 Ga and it is in this Caſe laid, that it ſhall be intended there was Subordins 
= tion of Perjury. | | | 


4. Of Porgery. 85 


. An Action Yeu for publiſhing any Words, which import the Charge 
of ſuch Forgery, as is within the Meaning of any Statute againſt this Of. 
| fence. | | e | 
'w.1 az, 23. SO it does for charging a Man with Forgery, although it be not 
, 25 Abr. uch Forgery as is within 5 Meaning of any Statute againſt this 
Pia v. Offence ; Forgery being puniſhable at the Common Law. 
Puaſey. 
al. Abr. 6f. Garbur v. Bell. | | 


Seon. 2317, 24. Bur no Action lies for publiſhing theſe Words of F. S. he hath 

Rol. Abr. forged the Hand of J. N. for, unleſs it had been ſaid, to what Deed, In- 

. 4. ſtrument, or Writing, the Hand was forged, theſe Words are too general 

4 to import the Charge of ſuch Forgery, as is puniſhable under any Statute 
or at the Common Law. | | „ 


5. Of Theft. 


„ 25. An Attion does as well lie for calling a Man Thief, as for charging 
Wor: him with having been guilty of a particular Larceny, _ ; 


nor v. | | Sos | 
e. x Car. Dig. 177, 189. 1 Term Rep. C. B. 248, =» 
g E, any. Words of him, He is a Thief of every Thing; it was ſaid, in order 


to arreſt Judgment, that a Perſon cannot be a Thief of every Thing, 
the ſtealing of Trees growing not being a Larceny. Judgment, was 


292 26. After a Verdict for the Plaintiff, in an Action for publiſhing thele 


| given for the Plaintiff; and by the Court: It muſt he intended, that 
theſe Words import a Charge of ſtealing every Thing of mr _ | 


5 S A > 
Plaintiff could be a Thief; becauſe as theſe Words include every Thing 

which can be ſtolen, they muſt intend a ſtealing of that which it is Felony 

to ſteal. , | WT e 80 

27. As the taking and carrying away of a Thing annexed to the Realty 3 Inſt. 10g. 
is not a Larceny, an. Action does not in the general lie for publiſhing 

Words, which charge the ſtealing of ſuch 'Thing. | | 5 

28. Agreeably hereto it has been determined, that it is not actionable Sid. 104. 
to publiſh theſe Words of J. S. he ſtole the Shutters of my Windows ; but Hal! v. 

if the Words had been, he ftole the Shutters off my Windows, an Action Hammond. 
would have lain. © e cl Bath 2” | . ; 
29. According to ſome old Caſes no Action did lie for publiſhing Words, 

which import the Charge of ſtealing Trees growing, or of Lead fixed to t IP: 
a Houſe ; becauſe theſe Offences are only Treſpaſſes. e 
5 N | 7 Hob. 331. 
Cro. Jac. 114, 674. 3 Inft. 109. a 


30. And although it be at this Day actionable, to charge a Man with 
having been guilty of cutting down Trees, or of ſtealing Lead fixed to a 
Houſe, this, which is occaſioned by Statutes made for punithing thoſe 
Offences, ſince thoſe Caſes were determined, does by no Means impeach 
their Authority ; the Principle on which they are founded being ſtill Law. 
31, It has been holden that no Action does lie for publiſhing theſe Hutt. 38. 
Words, I charge J. S. with F elony, for taking Money out ef my Pocket ; be- Maſon v. 
cauſe the Words do not neceſſarily imply a telonious Taking. Thomp, 
32. And in another Cale it has been holden, that no Action does lie for 2 Lev. 51. 
publiſhing theſe Words of J. S. He is 4 Pickpocket, he picked my Pocket of Walls v. 
my Money; for, as it does not appear that the taking was felonious, this Net. 
might be only a Treſpaſs. | . 
33. But in another Caſe it is laid down, that an Action does lie for pub- 1.4, Raym. 
lining theſe Words, I charge J. S. with Felony in taking my Money out of 959. Baker 
my Packet ; becauſe it ſhall be intended, that the Taking was felonious, v. Peirce. 


IVentr.21 3» 


on of Walls v. Rymes, was probably determined, is in this Caſe denied to 
be Law. Tx. | a 
34. An Action lies for any Words, which amount to the Charge of petty 1 Rol, Abe. 
Larceny : For, beſides that the Party guilty of this Offence incurs a For- 43. 
feiture of all his Goods, he is liable to ſuffer the Puniſhment of Whipping 2 v. 
or tobe tranſported. See | 3 Inſt 109. 
6. Of another Crime. Os 
35. It is Actionable to publiſh theſe Words of J. S. he did burn a Barn 4 Rep. 20. 
with Corn in it, or a Barn that was Parcel of a Man/ion-houſe ; the burn- Barkam's 
ing of ſuch Barn being a Felony. _ 2 EM Cale, 
36. An Action lies for publiſhing theſe Words of F. N. he harbaured his Cro. Jac. 
| Sou knowing him to be a Romiſh Prieſt ; the doing of this being a Fe- 2 
lony. | T : | Smith ov. 
37. No Action lies for publiſhing theſe Words of a Perſon, except he 2 Ventr. 26 f. 
be in an Office, he is a Papiſt ; but it does for publiſhing theſe Words, le Walden v. 
gee; to Maſs, for this renders him liable to ſuffer corporal Puniſhment. Mitchell, 


e 38. Heretofore no Action lay for publiſhing theſe Words He received 1 Rol. Abr. 
r len Goods knowing them to be ſtolen ; becauſe a Receiver of ſuch Goods 68. 

, »43 not an Acceflary, unleſs he had aided or comforted the Thiet. | Fn ws 

: i | ; | | Cro. Elis. 

, 880. 

5 

i 5 


\ 1 39. But 


and the Caſe of Maſon v. Thompſon, upon the Authority of which the Page 86 
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| $ LL & ND EB. . 
3 W. & M. 39. But there can be no Doubt of ſuch Words being at this Day adi 
6.9. - e; for Receivers of ſtolen Goods, knowing them to be ſtolen, are by 
40.1. c. 1x. one Statute declared to be Acceſſaries after the Fact, and by another we 

| liable to be tranſported for fourtgen Years. 3 
40. The Books abound with Caſes of Actions for Words, which charge 


„the having been guilty of ſuch Acts of Conjuration, Witchcraft and 
05 12 with evil or wicked Spirits, as were within the Meaning of the 
I Jace. cap. Il. | 1 5 2 1 
98.2. e. 5. 41. Theſe Offences being put an End to by the Repeal of that Statut, 
5 ſuch Actions would conſequently have been at an End; but, to remove 
all Doubt, it is expreſsly provided by the repealing Statute, that no Suit 
ſhall be commenced againſt a Perſon, for charging another with any of 
© __ theſe Offences. # ; | 
| 4 Rep, 17. 42. It is laid down, that an Action lies for publiſhing theſe Words of: 


IS 


Caſe. * Woman, She has had a Baftard. : 


Salk. 694» 43. But this Caſe has been denied to be Law; and it has been holden, 
. br. that no Action lies for publiſhing theſe Words, except it be averred, tha 
38 ol. Abr. the Baſtard has been chargeable to a Pariſh ; for, unleſs it have been ſo, 
38. the Mother of a Baſtard is not liable to Impriſonment, under the 18 Elz. 
| . cap. 3. ? ; | FT 
| Cro. Car. 44. No Action lies for publiſhing theſe Words of F. S. He is the rejurd 
439. Father A a 1 5 0 except it be averred, that the Baſtard has been 
Bous. chargeaßble to a Pariſh ; for, unleſs it have been ſo, the reputed Father of 
1 Rol. Abr. 2 Baſtard is not liable to Puniſhment under the 18 Elix. Cap. 3. 
37- 1 Com. Dig. 193. | | EO Toe bg = 
1 Rol. Abr. 45. An Action does not in the general lie for calling a Woman Wim, 
36. this being only a ſpiritual Defamation : But it lies in London, Whores being 
cc.” by the Cuſtom of that City liable to be carted. 
pwr 46. It has been holden, that no Word tantamount to the Word Whor 
Hauben v. is within the Cuſtom of the City of London; and conſequently, that uo 
Miller. Action lies except the Word Whore be made Uſe of. 2, 
Str! 55. 47. But this Caſe is not now Law); it having been fince holden, tha 
Winefld an Action lies in London for calling a Woman S:rumper. - 
Stra. 471. _ 48. It has been holden likewiſe, that in London it is actionable to call 
Vicars v. Woman's Huſband Cuckold; for that, as this is tantamount to the calling 
Tb. cas, ol her Whore, it is within the Cuſtom of that City. | 5 
pageg87 49. It is not actionable to call a Woman a Bad; this being only 
Cro. Car. Spiritual Defamation. | 


Holling fead's Caſe, Ib. 261. f | | 
1 Rol. Abr. 50. But it is actionable to charge 5 Perſon with keeping a Baud. 
a 
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44. houſe ; becauſe keeping a Bawdy-houſe is an Offence puniſhable at 
e Common Law. 8 4 | 


- Cro. Car. 229, 261. . : . N 3 
1 Rol. Abr. 51. An Action lies for publiſhing theſe Words of a Brewer, kis Bel! 
| 5 . wnwholeſome ; for a Brewer that unwholeſome beer 1s puniſhable; ans 
Lee v. it ſhall be intended to mean the Beer which he ſells. 1 
4 eee 52. It is actionable to charge a Perſon with having been guilt) df. 
* 2 % Crime, of which he has upon a Trial been acquitted. : : 
v. int. 33 2 7 1 
Hob. 81. 3. An Action lies for char a Man with having been guilty of 
Cuddin fon 9 of which he has been . and ee e j for ts 
v- H#ilins, Pardon takes away the Guilt as well as the Puniſhment. 71 


LS EE RE > —_T 3 
$4. It has been holden, that no Action lies for publiſhing theſé Words 2 Show. 32. 
of J. S. he is @ Regrator; becauſe the Offence of regrating does not ren- Celle v. Lee. 
der a Perſon liable to the Loſs of Life or Limb. ö 5 

55. It has likewiſe been holden, that an Action does not lie for pub Satke. 696. 
liking theſe Words of FT S. he has ftolen my Lord Shaftſbury's Deer; be- Turner v. 
cauſe the Puniſhment for this Offence is only Im riſonment. And by Ogden. 
10% Ch. J. An Action does not lie for publiſhing Words, whereby a Per- Hi. 3 Ana 
ſon is charged with 3 been guilty of an Offence, unleſs the Puniſh- 
| nent for the Offence be of an infamous Kind, for he may be fined and im- 
priſoned for a Treſpaſs. 1 8 N 

56. The firſt of theſe Caſes is not Law, or at leaſt not in the Latitude 
there laid down; for by the 5 Eg, 6. cap. 14. a Regrator is liable to be ſet 
in the Pillory for the third Offence ; and it is contrary to the Tenor of 
many Caſes, of e er, Authority with this, to ſay, that only Words 
importing the Charge of a Crime, which may be puniſhed with the Loſs 
of Life or Limb, are actionable. | | | | 
57. And the latter Caſe does not ſeem to be Law; for by a Statute 3 W. & M. 
many Years antecedent thereto it is ordained, that a Perſon guilty of c. 10. 
ſtealing Deer ſhall, in Default of paying the Penalty of 300. be ſet in the 
Pillory. 7 | 7 
8. But taking the Puniſhment for ſtealing Deer to have been, at the 
Time this Caſe was determined, only Impriſonment, the Caſe does not 
appear to be Law; in as much as is does not coincide with the Principle 
on which Actions for Words in themſelves aRionable are founded; which 
3s, that Words, which imply a Damage, are in themſelves actionable; and 

ely, to charge a Perſon with having been guilty of an Offence, for which 
he 3 impriſoned, does imply a Damage, for which he ought to have 
Satisfaction. | Es 
59. The Doctrine of this Caſe is moreover contrary to what is laid 
down in Fray three following Caſes, and in many others which might be 
mentioned. c e 
bo. In one of theſe it is laid down, that an Action lies for any Words Freem. 46: 
which import the Charge of a Crime, for which the Perſon charged may be Mayne v. 
By 8 eas . 

Indited, CO | Diggie. 

61. In another it is laid down, that an Action lies, for charging a Wo- Sak. 

an with being the Mother of a Baſtard, in caſe the Baſtard has been 696. 28 
eas to a Pariſh; becauſe ſhe is liable to ſuffer Impriſonment, under 3 Abr. 
ie 18 Elix. cap. 3. 1 f 5 
62. In the es it is laid down, that an Action lies for any Words, 2 Ventr. 266. 
*/ reaſon of which the Perſon of whom they are publiſhed may be im- lden v. 
nſoned, | Mitchel. 

* 63. No Action lies for publiſhing theſe Words of J. S. he is a Rogue, Page g88 
Villain, or a Varlet; for theſe, TE Words of the like Kind, are = R an 
onfidered as Words of Heat. | CEE 

| . 5 | ofe v. 
| | Blith. Str. 304. 


64. But an Aion lies for publiſhing theſe Words of J. S. ke is a Rogue : * * 
V Record; for a Perſon cannot be à Rogue of Record, unleſs he ſtand %% y. 
onviſted upon Record. : Macudit. 
65. No Action lies for publiſhing theſe Words of J. S. he i a cozening Cre. juc. | 
Lnave, / ; 1 8 | ; 2 
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he 


| WEST. dh 
3 Wilſ. 59. Prunhard v. Segar.. 


66, So none lies for publiſhing theſe Words, he is a ſcuræy Fellow. 7527 — | 
| ; 5 ; 'n an. i 5 
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144. 
Taylor v. Perkins. 1 Rol. Abr. 44- 


| Powell 


Cro. Jac. 


8 judice to a ni in his Office. 


Stra. 618. 8 1. To a Perſon in a judicial Office. 
Hetl. 167. 78. An Action lies for publiſhing theſe Words of a Lord Chief 95 


*Page489 * 77. So it does for e theſe . 21 is a 3 ow. 
57. Biſhop of Coventry V. With. 


SL * I be E R. 


2. Wora which import che Charge of having a contagions Diſtemer 


. Man being formed for Sunne and fanding in almoſt conan 

nee of the Advice, Comfort and Aſſiſtance, of his Slow Creatures, i; 

is highly reaſonable that any Words, which import the Charge of jy. 

_ © 'ving a contagious Diſtemper, ſhould be in themſelves aQtionable. becauſe 

all prudent Perſons will avoid the Company of a Perſon having fuch Dil. 
temper. 

68. 1 It makes no 8 whether the Diſtemper be owing to the Vi. 
fitation of God, to Accident, or to the Indiſcretion of the Party therevit, 
afflicted; for in every one of the Caſes, the being avoided, from whene 

. the Damage ariſes, is the Conſequence. 
Cro. Jac. 5. An Action lies for publiſhing theſe Words of * 8. e. 


1 


1 Rol. Abr. 70. 80 it does for publiſhing _ Words, ; Po the rea Pur. 
2 v. Reeve. 


12 Mod. 71. 80 it AY calling a Woman "ow * 
Wiitfield v v. „ 7 | 
3 Words which are diſgraceful to a Perſon i in an Office. 


. As an) words »ubliſhed & a Perſon, who is in the Enjoyment of 

an Office of Honour, Profit or Truſt, which import a Charge of Unftne 

= to args the Duty of the Office, muſt be prejudicial to that Perſon; 
; ſuch Words are in themſelves actionable. 

Salk. 695. 73: If a Perſon be in an Office of Profit, Words which import: 

How v. ood of Inability, are as well actionable as thoſe which im ly a Wat 

Prynn. of Integrity; but if the Office be an Office of Honour, no Action lies 

. 698. Abr. unleſs the Import of the Words be a Charge of Want of Integrity; f 

rt although a Perſon cannot help his Want of Ability, he. may his Want of 


Ws v4 

Lever Words in themſelves not actionable become ſo, by being 
557. pu itmed of a Perſon in an Office, it muſt appear from the Words then- 
Fleetzwoed ſelves, or from the Pleadings, that they were publiſhed concern r b 
v. Curl. an Officer; for the Ground of ſuch Words being actionab 


oy ve My Lord Chief Baron cannot hear of one Ear. | wh 

Moor. 

Bete, 76. An Aalen lies for publiſhing theſe Words of a Jafice of te Pex, 
obſer | He is à common Barreter. 09 


Abr 


| S-&- £4 SB „„ 
78. $0 it does for publiſhing theſe Words, He is a forſavorn Juſtice.” 1 Lev, 280. 
5 | e . e e 


9 . res. A 5; f 3 LEA 1 "de 7 ' 2a ee r . 1 2 18 | | 4 | 

79. So it does for publiſhing theſe Words, He is a falſe Juſticte. 75 Elie. 
LP ; 4 3 Wright v. 
90. So it does for publiſhing theſe Words, He is but a falfgeared Tuf- e e 8 

i Un) ß 

tice, he auill hear but one fide. VVV wat 
e e = 
$1. So it does for publiſhing theſe Words, I have often been with him Cro:Car. 14. 
for Fuſtice, but never could get any at his Hand but Injuſtice. E 


* 


| N Torts. +. 5, 
| OT LLC. 2 Ld. Raym. 1369. Cowp. 276. 
$2, So it does for pubblking, tele Words, He did for Malice and Spleen Cro. Jac. 
many Times aureſt the Law, and pervert Fuſtice to ſerve his own urs. e 
f ,, ny 
8j. So it does for publiſhing theſe Words, He is a debauched Man, and N 48 
not fit to be a Juſtice of Peace. * V TATA Hammond v. 
| © $631 " King ſmill. 


84. So it does for publiſhing theſe Words, 'He covereth and hideth Fe- 4 Rep. 16. 
lies, and is not worthy to be a Juſtice of Peace. i e e e oo 
| FETs © Bulkhead. 
85. So it does for publiſhing theſe Words, He it a Rogue, a Raſcal, 8 Mod. 270. . 
a Villain, and a Liar. E Afton v. 
Blagrave, Ld. Raym. 1369. 


bY 


86, But no Action lies for publiſhing theſe Words of a Juſtice of Peace, ay 695: 
leis an Aſs, and a Beetle-headed Juſtice ; becauſe theſe Words import pins. 
only Want of hig... rig ro v7 or 160) Re tk 

87, No Action lies for publiſhing theſe. Words of a Juſtice of Peace, Cro. Eliz. 
He is a Bloodſucker ; for it cannot be intended, what Blood he ſucked. - . 

5 e Conftable. 3 Wil. 184. 2 Bl. Rep. 751, 791. 
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88. If the actionable Words publiſhed of a Juſtice of Peace, appear to i Lev. 280. 
have been publiſhed concerning his Office of a Juſtice of the Peace, it is Cara vs. 
rot neceſſary to alledge, that at the Time of publiſhing the Words there gd. 

was a Colloquium concerning his Office. | | 


89. Wherever Words, for publiſhing of which an Action would lie, Stra. 420) 0 


— , 20% * _ a * 
4 VIVA > 0 
& e ” o 2 
: * 1 Ws 2 43 
+ 7..2- - 


n 4 
6 n 
A 


re ſpoken to a Juſtice of Peace, when he is in the Execution of the Office 1158 
of Jultice of the Peace, the Speaker may be proceeded againſt by Indict- Conte; 4, 
| Ment or Information. : 3 333 655 wb 

90. In an Action brought by J. S. who had pronounced a Sentence as Cro. Elin.” 


Judge of a Court of Admiralty, for publiſhing theſe Words, the /aid ſen- os. 
ence was gi ven corruptly, it was holden, that the Action lay; although Ceſar v. 


Curſeny. 


i Was not averred, that the Sentence was given corruptly by J. S. and by 2 
User it muſt be intended, that the Words. were publiſhed of F. S. .. 


2 2 — 
* 95 * 
a 25 
=D LC IRENE 


© fy 
9 


4 
7 


who gave the Sentence. Wa 5 Py et 
IG A oy Tad Nay "7t ed ge og 

0.21: An Attion lies for publiſhing theſe Words of a Perſon'in a public Hob. 140: © 
» He 15 a common Barretor, ag 3 1 70 en. v. 
is 3 ei 3 Rol. Abr. 


$ # 
A Li > EX EM 


s *, oy a 1 i 12 ad | | ag _ | 39; 
* 92. So ĩt does for publiſhing theſe Words of a Commiſſioner for ex- *Page490 
ning Witnefles in a Cauſe in the Court of Chancery, He is 4 corript Oro. Jac. 63 
Man | RY ee eee & nh e ieee e L SE cs 


V 4 a 5 - 55 8 I * 
01. IV. 8 Mm 5 e 80 


S 14; Fai IN. D ION 


| . Abr, 80 it does for pub W 
| * 133 5, to * one of the ling cheſs Words A lach Commiſfioner, it 


1 8 80 it does for publiſhing theſe Words ſuch Commiſſoner, 
OY wo Mad . b ip 3 1 
u 


Large. 8 
I BS Abr. 56. 15 1 Words are publiſhed of a 8 He 1 cheated 
; = tlie Pariſh, I lies; for the Words import 9 in an 
— ones of of | a 
C 97 ” 


1 Rol. Abr. wy If theſe Words are - of the Sa of a Court, He hath 


56. evronged me in his Court, and 22 nat performed his Office accordin 
Fowel.v. Lato, an Action lies; a Charge of f great Milbchaviour in an Office of Tat 
one being thereby imported. 


97- I theſe. Words are publiſhed of a Bailiff, or of any. 1 
to . Koa for Money received, He is a cozening Knave to the. Per ſin who 


o. empleys and confides in him, an Action lies; ; for ou Words amount to a 
amen v: Slander in an Office of Truſt. 
. 179. 1 Term Rep. 110. 


* Words which wee dete Pa. of a Prof 6 


98. Words in themſelves not aclionable become ſo, Whenever any Per- 
ſon is thereby diſgraced in his Profeſſion or Trade ; for although i it may be 
difficult to prove the ſpecial Damage received from them, nothing is more 
elear, than that ſuch Words have a dire& and certain Tendeney, to injure 
the Perſon of whom they are publiſhed. 

=Saund. * A. But in all Actions for Words of this Kind, it muſt appear from the 

ords themſelves, or from the Pleadings, that at the Time of publiſhing 
the the Words there was a Colloquium concerning the Profeiion « or A of 


2 the Perſon of whom they were publiſhed. 
. 1 
Ay Dae 109, An Adin ie Ts rg os Os fr ute Ee He i 


Yon... o Druntard; D „ W's n 
e e f $+ 5 
3 Lev. 7. 101. 80 it does for — eat *: — n but 
r -aheſ Lies and Malice in the 285 5 
wy Abr. 
wa i 102. 80 f it a for pub theſe Words, he is a 1 and a Da- 
Pocock Cad. 253, aud will never bi good 101 22 is three Feet under Ground, I had rather ") 


Naſh. Son ſhould make Hay on a Sunday, than go to hedy him preach. 
Stra. 946. 103. So it does for. publiſhing theſe Words, he is an old Rogue, and 


*. contemptible Fellow, pm — defpiſed by every ere 


2. To a Phyſician or a gungen. | 
= 25 3 gt be Pere, dh. 
. Lawyer; for 
not be in) 


105: There 


— 


or 


S. N A N 


Ss TOOL 


s L AN. D E R. 


dat it ſeems equally neceſſar „that, if a Fhyfician bring an Action for the | 
Publication of Words, Which are raceful to him in his Profeſſion, he 
kould aver, that, at the Time of publiſhing the Words, he was a prac- 


+ 105. There has been, perhaps, no Determination upon the Point ; *Page491 - 


iing Phyſician. | 3 N 5 
. Au Addon lies for publiſhing theſe Words of a Doctor of Phy ſick, *Rol-Abr. 54. 
He is no Scholar, without averring, that, at the Time of publiſhing the ie 
Words, there was a Colloquium concerning his Profeſſion ; becauſe ao Me i hn 
can be a good Phyſician, unleſs he be a Scholar. ©. A449 SR 
107. So it does for publiſhing theſe Words, He is an Empirick and Gates g. 
Mountebank . : 22 . VVV e + Ha iſe Ifeot. 
108. So it does for publiſhing theſe Words, He is a Quack/alver. ' 2 4 Me 
N Na, 


109. It has been holden, that no Action lies for publiſhing theſe Words Cro. Eliz. 
of a Phyſician, He hath killed a Patient with Phy/ick, unleſs it be added, 620. 
that he did it knowingly and willingly ; for, as a Phyſician may miſtake a %% 


Caſe, and undeſignedly give improper Medicines, theſe Wards are no Diſ- M. $5. Elie: _ 


grace to him in his Pr Cowp. 276, 


110. This Determination was contrary to the Opinion of Clinch J. and 


' the Reaſon upon which it is founded is not apparent. It is certainly a Diſ- 


grace to a Phyſician in his Profeſſion, to have it believed, that a Patient 
died by taking improper Medicines, preſcribed by him ; and, by comparing 
this Caſe with ſome later Caſes, it ſeems clear, that Words, which imply 
Ignorance in the Art a Perſon profeſſes, are actionable. 3 

111. It is laid down in one Caſe, that an Action does as well lie for pub- Win. 40. 


iking Words which import a Want of Knowledge in a Perſon of a Pro- Adio 


lefon, as for Words which import a Want of Fidelity. 3 


112. In another Caſe it is laid down, that an Action lies for publiſhing Hetl. 69. 
theſe Words of a Surgeon, who had J. S. under his Care, He Killed J. S. Woes * 
although it be not averred, that he did it knowingly or voluntarily. Aich. . 


113. And in another Caſe it is laid down, that an Aktion lies for 37Mod-221. 
TeV theſe Words of an Apothecary, He killed a Patient with his ,,;,"pujch, 


114. No Aion lies for publiſhing theſe Words of a Surgeon, He peiſened Hetl. 175. 
428 of J. S. for it might 8 in order to cure the Wound, to * Caſe. 


15. But if theſe Words are publiſhed of a Surgeon, He poiſaned the 1 And. 268. 
Wand of his Patient for Gain of Money, an Action lies. G 


3. Ta a Barriſter ar an Aura at Law. 


116. If a Barriſter bring an Action for the publication of Words, which 2 Ventr. 28. 
are a Diſgrace to him in his Profeſſion, he muſt aver, that, at the Time of C v Lats, 
publiſhing the Words, he was a practiſing Lawyer; for if he were not at Styles 332. 
that Time a praRti g Lawyer, he could not be injured by the Words. 


117. A Barriſter, who brings ſuch Action, muſt alſo aver, that, at the Poph, 207. 


2 of publiſhing the Words, he was homo conciliarius & eruditus in Cary's 
$3 not being ſufficient to aver, that he was homo eruditus in lege. 
118. An ARtion lies for publiſhing theſe Words of a Barriſter, He has Co.Entr.22. 


dae vad his Client, and revealed the Secrets of his Cauſe, Snagv.Gray 
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Proud v. Hawes. Hob. 140. 


1 Rol. Abr. x20. So it does for publiſhing theſe Words, He is no Lawyer, he cum 


2 Ventr. 8. 119. So it does for publiſhing theſe Words, Ve will give you vere; 
Kingv. Lake. Council, and then milk, your Pur; and fill his own” Pocket. ith 2 


„ make a Leaſe; they are Fools that go to him for Law. 

anks v. | | T- 

2 ee ee So it does for publiſhing theſe Words, He is a Dunce, aud ul 
0 1 8 9 get nothing by his Ee Os one 5 
„ | 


Peard v. Fohns, 1 Rol. Abr. 55. 3 Will. 59. 


I Lev. 297. 122. An Action lies for publiſhing theſe Words of an Attorney at Lay, 


Powel v. + He cannot read a Declaration. 

Tones. Ji ET | | 

Sid. 327. 123. So it does for publiſhing theſe Words, He has no more Law tn 
Baker v. My C's Bull, or no more Law than a Gooſe, bp 


Morfue. WE. ; FS . | 

Cro. Eliz. 124. So it does for publiſhing theſe Words, He avill overthrow hi Cl. 

- > IE ent Cauſe, | | 

ar . : N : 

Burling. ? 12 r 7. . OE. 3 
1 So it does for Fan theſe Words, He is avell known i his 

T 'y % corrupt Man, and to deal corruptly. OE 

Caſe. 1185 


Hetl. 167. 126. So it does for publiſhing theſe Words, He is a Ci. 


Allſton v. 


Moor. 1 Rol. Abr. 63. 


's for publiſhing theſe Words, He is a Rogue. 


T Rol. Abr. 127. So it d 


Cro. Eliz. 8 


Maleman. 128. So it does for publiſhing theſe Words, He is a common Barra. 
.. 25 | 


+ N 


7 Rol. Abr. 129. So it does for publiſhing thefe Words, He is a Knave. 


3. | 
Nicholls v. Webb. 1 Freem. 277. 4 
1 Rol. Abr. 1 30. So it does for publiſhing theſe Words, He is an Extortioner, al 


* one told me lie cozened him of ten Pounds in a Bill of Cofts ; it being contn- 

Ba „ ty to the Oath of an Attorney, to be guilty of male Practice. 

x Rol. Abr. 131. So it does for publiſhing thefe Words, He ftirreth up Suits, and mi 

54. promiſed me, that if he did not recover in a Cauſe for me, he would lait u 

Smithv. Charges of me; becauſe ſtirring up Suits is Barretry, and undertaking 

Andreu. Suit no Purchaſe no Pay is Maintenance. Dt Tf 

Hob. 117. 132. So it does for publiſhing theſe Words, He is a Rogue for taking un 

3 wu. Money, and lias done nothing for it, he is no Attorney at Law, and dart 
not appear before a Judge, what fignifies going to him, he is only an Ar- 


dler. h 
with 15 ney s Clerk and a Rogue, he is no Attorney. . 
1 4 3 133. So it does for publiſhing theſe Words, He is a common Maintais 7 


, Bar” Suits, and a Champertor, ard will have him thrown over the Bur 4. 
Wir. 10. Au. 134: It has been holden that an Action does not lie for publiſhing des 
ditor Curls Words of an Attorney, He made falſe Writing: ; becauſe theſe Words, 
Caſe. not being the Buſineis of an Attorney at Law to make Writings, 1c 1 


„„ Diſgrace to him in his Profeſſion. 1555 


135. But it is probable, that an Action would at this Day lie, for - 
Uching ſuch Words of an Attorney; for, although it may not have been 
heretofore, it is at this Day uſual for Attorneys at Law to make — 7 


5 


$ 6-7 A; U N 


7 0 Perſo profeſſng as du. 


z 
— 


exating 


e caum 


6. An Action lies for publiſhing theſe Words of a Midwife, Many oro Can 2 
ave fer hel for her Want of Skill. FFT 2 


1 uil Caſe. 


137. A. ſaid to B. who intended to ſend his Son to be under the Care Hetl. 71. 
C. a Schoolmaſter, Put not your ſon to him, for he auill come awvay Watſon v. 
; great a Dunce as he went. It was holden, that the Words were nada 
jonable. 5 x GE e | 
77. If theſe Words are publiſhed of a Land- Surveyor, He 7s a cheating Cro. Jac. 
Krave, an Action lies; for, as Land-Surveying is an Art wherein Skill 1s 504- | 
-quired, theſe Words touch a Land-Surveyor in his Profeſſion, and Means TW v. 
f getting his Living. EE - Co | my 


at Lay, 
au tha 


his Ch. | 
5. To a Tradeſman," 


139. It is in the general true, that an Action does not lie for prion | 
Words, not in themſelves actionable, of a Tradeſman ; unleſs it be averred, > Wa 694. 
iat at the Time of publiſhing the Words, there was a Colloquium con- 8 wr 
ring his Trade. 8 5 1 2 Saund. 307. 
275 8 wy ad | Latch. 114. 
1 Ley. 115, 250. 2 Lev. 62. Stra. 696, 1169. Id. Raym. 1479, 


te beg 


140. But if it appear, from the Words publiſhed of a Tradeſman, 1 Lev. 115, 


t they were publiſhed concerning his Trade, it is not neceſſary to aver, 250. 
1 8 7 * e 


at, at the Time of publiſhing them, there was a Colloquium concerning 5 Mod. 398. 

retar, is Trade. | | Stra. 696. 
Ld. Raym. 
1417. 


' 141. If theſe Words are publiſhed of a Tradeſman, Have a Care of page 49 
m, do not deal with him, he is a Cheat, he has cheated all the Farmers at 2 Lev. 6493 
and now he is come to cheat at F. an Action lies, although it be not aver- Reeve v. 
ed, that, at the Time of publiſhing them, there was a Colloquium con- Holgate, 
erning his Trade; it being apparent, from the Words, that they were 

liſhed concerning his Trade. 1 


% ul Fellow, and a Rogue : he compounded his Debts at fix Shillings in 1480. Han- 
bt Pound; although it be not averred, that, at the Time of publiſhing en v. Smith; 
dem, there was a Colloquium concerning his Trade; for theſe Words, 5 
ubliſhed of a Tradeſman, muſt greatly leſſen his Credit, and be very 

Wrejudicial to him. | | i 

143. In an Action upon the Caſe for publiſhing a Libel, the Plaintiff de- Sera. 898. 
pared, that he was a Gunſmith, and that, it having been inſerted in the Harman v. 
rafiſman, that he had the Honour to preſent the Prince of Wales with a Delany, 
pun two Feet fix Inches long, which would ſhoot as far as one a Foot | 


4 "ger, and to kiſs his Royal Highneſs's Hand, upon being appointed his 
ar 1 anſmith, the Defendant, with Intent to ſcandalize him in his Trade, 


Wiſhed an Advertiſement in theſe Words,“ Whereas there was an Ac- 

count in the Craftſman of John Harman, Gunſmith, making Guns two 

Feet ſix Inches long to exceed any made by others of a Foot longer, (with 

Whom it is — ſed he is in Fee), this is to adviſe all Gentlemen to be 

| -nious, the ſaid Gunſmith not daring to engage with any Artiſt in Town, 
vor ever did make ſuch an Experiment (except out of a Leather Gun) as 


or pu my Gentleman may be ſatisfied of at the Cre Guns in Long-Acre. ” 
bern belden, that an Action lay for this Adyertifement, 
* ; 


142. So it does for publiſhing theſe Words of a Tradeſman, He is @ ſorry Ld. Rm. 
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Hiper. Words are publiſhed, concerning the Trade of a Tradeſman, it is no x 


| „ I IT TD 2 I 
Cro. Car. 144. If an Action be brought, for publiſhing Words of a Trade. 


112. concerning his Trade, it muſt be averred, that at the Time of publili 1 
Fa „them he was in Trade; for, if he were not at that Time in Trade, f 1 


2 Burr. 1688. Credit could not be hurt by the Words. „ | 
Cro. Jac. 145, In an Action for publiſhing Words of a Tradeſman, upon the bt 
222 Day of May, it was averred, that, for five Years preceding the fir Dt 
_ Tuthilly, May, the Plaintiff had exerciſed the Trade of a Draper. It was obiecl 
Milton. that it ought to have been averred, that he did exerciſe the Trade my 

Day the Words were publiſhed ; but by the Court: It is well enorgt,! 

| it ſhall be intended that he did. | 1 

1 Lev. 115. 146. It was holden, that an Action lies for publiſhing theſe Word 
Terry v. Limeburner, He. is a cheating Kuave; and by the Court: If ſlanden 


terial of how low a Kind the Trade is. 
Cro. Car. 147. An Action lies for 3 theſe Words of any Perſon who 
588. his Living by buying and ſelling, He is a Bankrupt Knave, and mt wn 
5 v. three Halfpence. | | | 
Cro.Oar.zz, 148. An Action lies for publiſhing theſe Words of a Shoemaker, i 


PR v. Bankrupt ; for, as the Gain of a Shoemaker does not ariſe from nan 
Me. 


Labour only, but great Part thereof from buying Leather, and ſellag 
rg 1 again, when Bad, ae into Shoes, he may be a Bankrupt. 1 ea 
4Burr. 2 148. | H 
Cowp. 750. . | 3 | 9 . D 
Sid. 299. 149. If a Perſon bring an Action for the Publieation of theſe Wor 


Emmer ſan's him, He is a Bankrupt, he muſt aver, that he ſeeks his Living by bu 
Caſe. And ſelling; for it is not ſufficient to aver, that he gets divers Gam) 
buying and ſelling. 1 5 | 

Ld. Raym. 150. An Action lies for publiſhing theſe Words of a Tradeſman, {i 
1480. forry pitiful Fellow, and a Rogue, and compounded his Debts at fe Stila 
Stanton v. jn the Pound. | | | | 

Smith. | | 
*Page494 151. An Action lies, for publiſhing theſe Words of a Tradeima, i 


OD. 330. is a pitiful Fellow, and not able to pay his Debt. 


3 152. So it does for publiſhing theſe Words, He takes Goods of ki Gi 
Porte v. Cook. tomers, and pawns them, and is not a Man to be * 
1Rol. Ab. 60. 153+ So it does for publiſhing theſe Words, He is not able t jo 
2 v. pence in the Pound to his Creditors of their Debts. _ | 
5. 

Rol. Ab. 63. 154. An Action lies for publiſhing theſe Words of a Leatherſelle, 
Fairbank v. hath coxened you; he fold you Lamb ſeins for Shamois Nins; di u f 
Maſon. him, for he will coxen you, the Words being a charge of a F raud 1 

Courſe of Trade. | | | 
1Rol.Ab.62. 155. An Action lies for publiſhing theſe Words of a Goldſmith, A.. 
Peck's Cale. cozening Knawve, he ſold a Copper Chain for a Gold one. | 
Ld. Raym. 156. An Action lies for publiſhing theſe Words of a Tradeſman, ties 


1417. cheating old Rogue, and has cheated the Fatherleſs and the Widow. 
= ag of v. | Ys 
oe. 


„ Action does not lie for publiſhing theſe Words of 7.5.0 Y 
| 3 7 coxened J. N. in the Sale of Barley, unleſs it . . that J. ö. did if E 


Bray v. his Living by buying and ſelling Barley; for, if he did not, he could 

Haynes, be ns by the Words. . 1 | 

1 Rol. Abr. 158. If theſe Words are publiſhed of a Blackſmith, He coxened }: 85 

55. Tire of Wheels, an Action does not lie; for it might be in the Price; 

Ticknel! v. it may be ſaid of every Tradeſman, who has ſold a Thing for more 

_ Snelling. is Worth, that he coxened in the Price of that Thing. 
| | 159 7 


+ $1 A'N D nk 


el Jy 59. An Action does not lie for publiſhing theſe Words of a Carpenter, Stra. 797. | 
ublifh ' 


or tits French. 


rade, by 
n the ol 


has charged J. S. for forty Day's Work, and received the Money for Lancaſter v. 
— 2 that might 4 done in ten Days, and he is a Rogue fo | 


rſt Dy | : 
objet : SS n — Ire nn rr 
ot 4.4 wY — — — — _ — * A. » _ „ _ lk 
ar id 
de 00 ti 
Ough, 


o Some Words which become attionable, by 
(gon of the Damage recelded tom chem. 


1. IF 7.8. have received a temporal Damage, from the Publication of 4 Rep. 17. 
theſe Words of him, He is a Baſtard, an Action lies; although Ann Daws's © 
the Words, being only a ſpiritual Defamation, are not in themſelves © 
actionable. | e 
2. In an Action upon the Caſe the Plaintiff declared, that he was Heir 1 Rol. Abr. 


or 


who & 
nit vn 


r, thi apparent to his Father, who was ſeiſed in Fee of Land of the Value of 38. _ 
m nay forty Pounds a Year ; that it was the Intention of his Father to ſuffer this Humphries. 


v. Frutfield. 


 ſellug] Land to deſcend upon him; and that the Defendant, with an Intent to 
cauſe the Diſinheritance of the Plaintiff, publiſhed theſe Words of him, 
lie is a Baſtard: By reaſon whereof, the Plaintiff's Father had ſignified a 
Deſign of diſinheriting him. It was holden, that the Actions lay on Ac- 
count of the temporal Damage. | | 

3- In an Action upon the Caſe the Plaintiff declared, that Land was Cro. Jac. 
ſettled upon his Grandfather and the Heirs of his Body; that his Father 213. 


Worg 
by bun 
Gaz} 


7 left divers 8ons, of which he is the . ; that his elder Brothers are Lauglan v. 
wh 1 | living ; that J. F. being about to purchaſe the Land, did offer him a Sum Ellis. 


of Money to join in a Conveyance thereof; and that the Defendant pub- 
liſhed theſe Words of him, He is a Baſtard By reaſon whereof, J. S. did 
now refuſe to give him the Money, for 3 a Conveyance of the 
Land, which he had before offered. Judgment being given for the Plain- 
tiff, a Writ of Error was brought in the Exchequer amber; in which 
it was aſſigned for Error, that, as the Plaintiff had not at the time of 
publiſhing the Words any Title to the Land, the Action does not lie. 
The judgment was affirmed; and by the Court: Although the Plaintiff 
bad not at the Time of publiſhing the Words any Title to the Land, he 
is in Poſſibility inheritable thereto. It does moreover appear, that by 
reaſon of the Publication of the Words, J. S. does now refuſe to give the 
Money to the Plaintiff, for joining in a Conveyance of the Land, which 


eſman, þ 


| 47 he did before offer; and conſequently the Plaintiff has ſuſtained a preſent 


ge. 1 
4. In an AMon upon the Caſe the Plaintiff declared, that he was , Rep. 18. 
ſeiſed of the Manor of 4. which was purchaſed by him in Fee of George Gerrard v. 
Lord Audley, that he was in Treaty with J. S. for a Leaſe of the Manor Mary Dicks 
n the Rent of a hundred Pounds a Year; and that the Defendant, . | 
knoving of the Treaty, publiſhed theſe Words, I have a _ 75 the Ma- 
© 


_ rr of A. for ninety Years, and did moreover publiſh a Leaſe for ninety 
7 93 Years, Youu to be made by the Grandfather of George Lord Audley to 
. did ; Edward ictenſon, the Defendant's late Huſhand; which he affirmed 
could! to be a good Leaſe, and offered to fell as ſuch; whereas the Truth is, 

| that the Leaſe was counterfeited by her Huſband, and that ſhe knew the 
= 3 to be a counterfeit Leaſe: By reaſon of whieh Words, and the 
nice Hie eon of the Leaſe, J. 8, did not proceed in the Treaty for a Leaſe. 
ore e Defendant by her Plea traverſed, that ſhe knew the Leaſe to be 


* counterfeit Leaſe. Upon a Demurrer to this Plea, it was holden, that 
% the Defendang's Knowledge of the Leaſe being a counterfeit Leaſe, 
| | | 8 19 


I 
„ 
; 
| 
| 
} 
; 
| 


Mary Dick- 


| FFC 85 

is not traverſable, it muſt be intended, that ſhe knew the Leaſe to be: 
Counterfeit Leaſe. It was moreover holden, that the Action lay; beca 
the Treaty with JF. S. for a Leaſe was broken off by the Defendant 
Words, and: by her Publication of the Leaſe, as a good Leaſe, which ſe 

knew to be a counterfeit Leaſe. | | 
2 Leon. 111. 5. In an Action upon the Caſe the Plaintiff declared, that he wa in 
3 „Treaty with J. S., for his Manor of D. and that during the Treaty, te 
Jed. Defendant ſpoke theſe Words to F. N. Williams is worth nothing, andi 
you think the Manor of D. is his? it is but a Compact between his Bruty 
Thomas aud him By. reaſon whereof F. S. was deterred from- proce. 
ing in the intended Purchaſe. A Queſtion ariſing, Whether, as be 
Words were not ſpoken to F. N. the Action did lie? It was holden thai 
did; and by the Court: If the Title of a Perſon to Land be ſo ſlander] 
by Words ſpoken, that he cannot make Sale thereof, it is not materi 
whether Words were ſpoken. to the Party, who was about to purchaſe te 

Land, or to a Stranger. f 1 
4 Rep. 18. 6. An Action does not lie for the Publication of Words, whereby the 
Gerrard v. Right of a Perſon to Land is denied; although the Sale of the Land b 
thereby prevented; in caſe the Speaker did, at the Time of publiſhing ti 
Words, ſay, that he had himſelf a Right to the Land, notwithſtanding 
the Speaker had not in Truth any Right thereto ; for if an- Action did u 
ſuch Caſe lie, no Perſon could lay Claim to Land, or commence a Si: 

for the Recovery thereof, without being liable to an Action. 

Cro. Jac. . 5. But if, during a Treaty for the Sale of Land by J. S. Words dem. 


enſon. © 


2565 ing the Right of J. S. to the Land are publiſhed by F. M. whereby ti 


2 Sale is prevented, an Action lies, notwithſtanding J. V. did at the Tim 
land v. Bur. Of publiſhing the Words ſay, that A. B. had a Right to the Land; for, 
: although it were lawful for J. M. to ſay, that he had himſelf a Right v 
the Land, it was not lawful for him to ſay, that A. B. had a Nigt 

thereto. | 1 Tir | | We | 
2 17. 8. An Action does not lie for publiſhing theſe Words of a Clergymm, 
Sire is an Heretic; the Words being only a ſpiritual Defamation: hut if i 
be averred, that by Reaſon of the Words he loſt a Benefice, to which he 
would otherwiſe have been preſented, an Action lies for the tempo 


Damage. % ba: of mig 03 
Lit. Rep. 9. An Action does not lie for publiſhing theſe Words of a ſingle Womat, 
wo ' She is a burſten bellied Quean, and her Guts hang down to her Garters ; r 
| 2 Words not being in themſelves actionable: but if it be averred, thatly 


reaſon of the Words ſhe loſt a Marriage, an Action lies. 
4 Rep. 17. - 10. An Action does not lie for publiſhing Words of a ſingle Woma, 
Ann Davis's which amount to a Charge of Incontinence ; the Words being only 1 


, Caſe. ſpiritual Defamation: But if it be averred, that by reaſon of the Word 


ſhe loſt a Marriage, an Action hes for temporal Damage. 43 
Cro. Jae. 11. An Action does not lie for publiſhing, theſe Words of J. 5. He 416 
323. _, Whoremaſter ; for le lay abith Brown's Wife, and had to do with 0 
Matthew v. qgainſt a Chair; the Words being only a ſpiritual Defamation ; But ilk 


| Lach 411 be averred, that by reaſon of the Words J. S, loſt a Marriage, an Afton 
Cro. Jac, lies for the temporal Damage; a, Loſs of Marriage being as great a Da 


422. mage to a Man as it is to a Woman. 1 
2 Term. 12. It was found by a ſpecial Verdict, that the Fee bad pre : 
„in W e 


Rep. 473. a Libel in the ſpiritual Court againſt the Plainti 
5 him ee often to her in the Night under a pretence of being ö 
Norman v. Suitor to her for Marriage, and lying with her, and getting her 1 
Symons, Child; that fhe afterwards fallely and injuriouſly, at the (Qua®” 

Seflions, charged him with being the Father of a Child begotten * 


8 L A N D E. R. 
der Body; and that by reaſon thereof all Perſons of good Credit did, and 
11 do, refuſe to ſuffer any Woman of their Daughters or Relations to be 
ined with him in lawful Wedlock. It was holden, that as it was not 
\und, that the Plaintiff had loſt a particular Marragh the Action did not 
ie; the Charge, that all Perſons of good Credit refuſed to let him marry 
to their Families, being too general. 3 | 
13. In an Action for publiſhing theſe Words of a ſingle Woman, She x Lev. 261, 
was with Child by J. S. it was averred, that by reaſon thereof ſhe incurred Barnes v. 
he Diſpleaſure of her Parents, and was in Danger of being turned out of Fudd. 
Doors, It was holden, that the Action did not lie; in as much as, the + 
Vords are not in themſelves actionable, and it is not averred, that the 
Plaintiff loſt a Marriage... -/ 1 4 | 
14. In this Caſe, the Caſe of Medhurft v. Balam, 1 Roll. Abr. 35. in 
hich an Action had been holden to lie, for publiſhing theſe Words of a 
ſingle Woman, She is with Child, and has taken Phy/ick for it, by reaſon 
whereof ſhe loſt her Reputation and the Friendſhip of her Neighbours, 
725 denied to be Lac. c 5 | CE 


[D) Certain Circumſtances, which are to be re⸗ 
garded in the Confiruttion. of Cords. 
1. The Time when the Words were publiſhed. 


J. As the ſame Words are not at all Times underſtood in the ſame 
Senſe, Words which were once aQtionable may not now be ſo; 
and on the other Hand an Action may now lie, for Words, for which an 
Action would not heretofore have been, | | 
2. The Conſequence to an Agent of doing the ſame Thing may, at leaſt 
in the Eye of human Law, which in puniſhing an Action conſiders only 
how far Society is thereby prejudiced, at different Periods of Time be very 
different. An Act of Witchcraft, heretofore a capital Offence, is by a 
Jate Statute declared to be no Offence; and many Offences are at this Day 
Felonies, which were formerly no more than Treſpaſſes. It follows, that 
the lying of Action for the Publication of Words, which import the 
Charge of an Offence, does in a great Meaſure, if not altogether, depend 
upon Fa State of the Law as to that Offence, at the Time they were 
publiſhed. 85 : E | 
3. The Senſe of the Words, for which Action is brought, at the *Page497 
Time they were publiſhed, is not only to be regarded, in conſtruing them; 
but the Rule of conſtruing thoſe Words, which did at that Time prevail, 
is likewiſe to be regarded, | | 
4 In ancient Times, Actions for Words were very rare; an Action of 4 Rep. 25. 
is Kind being ſeldom brought, except the Slander was great, and of %% Te v. 
gerous Conſequence. | OI as | 
5. Afterwards, Actions for Words were brought ſo frequently, that the 
Judges, in Conformity to a very ſenſible Maxim, Malitiæ hominum eft ob- 
viandum, made it a Rule, to conſtrue the Words, in mitiori ſenſu, 
: b. As the Miſchief, notwithſtanding this Rule was carried very far, did 2 Jac. c. 16. 
Ove it was declared by a Statute, That in an Action upon the Caſe | 
2 ws ſlanderous Words, if the Jury do find or aſſeſs the Damages under | 
. Dar Shillings, the Plaintiff ſhall recover only ſo much Coſts, as the 
wages found or aſſeſſed amount unto 
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grew leſs frequent; for, as the Judges, for Ds Tine a 

ule of conftraing the Words i mitiori fenſu, the injured Party, infley 

'f obtaining Sar deen, was frequently ur tothe chene of Pt 

own Coſts. Fe —_ i Bo | 

8. This being perceived, ſuch Licentiouſheſs, boch in Speaking . 

Writing prevailed, that it became neceſſary for the Judges, in Conformity 

to the Maxim, on which the contrery Practice had been efabliſhed, to ©. 

courage Actions for Words. | | 

zoMod.r98. f. Of late Years, the Rule has been, to egiſtrite Words in that bat. 

Harriſen v. Which is molt natural and obvious; it having been found by Experience, 

Thornbo- that, unleſs Men can obtain a Satisfaction by Law, for the Damage ſuſtiinel 
gil. from the Publication of ſlanderous Words, they will take it themſelyes 


2. The Place where the Words were publiſhed, 


10. If Words which have a ſlanderous Signification, in a certain Plc, 
are publiſhed in that Place, an Action lies; although it would not, fy 
publiſhing the ſame Words in another Place. 
Cart. 214. Tk. If theſe Words, He is a Daffidown-Dill, are publiſhed of a Rar 
miſo v. tiſter in the North of Englund, where the Words Daffidrwn-Dilh gui 
Blafield. Ambidexter, an Action lies. | | N | 
cro Eliz. 12. If theſe Words, He has ftrained a Mare, are publiſhed of J. . in 
250. that Part of the Kingdom, where the Words, frained a Mare, ſignif 
Coles v. Ha- carnally known a Mare, an Action lies, | 


"ana 13. If theſe Words, He iz @ Healer of Felons, are publiſhed of J. &. i 
Anon. one of the Weſtern Counties, wherein the Words, a Healer of Felm, 
ſignify a Concealer of Felons, an Action lie. | 
Hob. 126, 14. If theſe Words, He is mainfworn, are publiſhed of J. S. in one of 
Slater v. the Northern Counties, wherein the Word mainfworn ſignifies perfured, 
Franks. an Action lies. 1 8 : j 11 ; a hh li 3 
1 Rol. Abr. 15+ It is not neceſſary to aſcertain the Meaning of Engli 5 
$6. pl. 1. as have a local Signification, by an Averment ; for it is to be preſumed, 
that the Judge, before whom the Action for the Words is tried, does un- 
derſtand the Meaning of ſuch Engl; Words; and, if he do not, it may 
be learned from the Witneſſes. a | | | 


Page 498 * 3- The Language the Words were publiſhed in. 
x Rot. Abr. t6. An Action does not lie for ſlandercus Words, unleſs they were pub- 
74 liſhed in a Language which was underſtood by ane Perſon who heard then; 


* V- for if the Words were not underſtood by any Perſon, no Damage can be 
Dawn. received from the Publication thereof. © © _ e 
Cto. Elis. . But if the Meaning of the Words were underſtood by one Perſon, 
75 * an Action lies, although they were Le in a foreign Language; for 
"i dhe Conſequence is equally bad to the Perſon, to whom they relate, i 
1 496. the Words had been Engliſb. 1 | | ; 5 
Hob, 126. 18. An Action hes for ubliſhing theſe Words of J. S. He is an Ius 
Anon. the Word [doner being a Welch Word, which in Engliſ means gerjured: 
3 Rol, Abr. . ſlanderous Words are publiſhed of J. S. in the French Languge 
$ an Acti WY : Nj of 


9. On lies. 
Delaporte v. 5 ö | | 5 
ook. N N . 4 ; ES ' ; | 1 3 
_ 126. 20. It is not neceſſary to ſhew by an Averment, what the Meaning of 


a. Words publiſhed in a foreign Language is in Eugliſ ; it being the Di 


we wy Wy + 2 _I*=< 


2a LL A mn © £7. 
of the Judge, before whom the Action for the Words is tried, to receive 
Information, as to the Meaning of the Words in Engliſb, from Perſons 
who know it. | 9 5 | | | 


4. The Occaſion of publiſhing the Words, 

21. The , eee. ſlanderous Words is much to be re- 2 ns 14s 
oarded; for /tnſ/us Fervorum ex 'canſh dicend; accipiendus eff. FX ee 
s 22. A ts may, in 4— his Client's Cauſe, 3 Words, for _ r TO 
which, if publiſhed on another Occaſion, an Action would lie; for it is Bra v. 
the Duty of an Advocate to ſay every Thing he is informed of, which is Montague. 
material for his Client, and an Action would he againſt him for not doing Trin. 3 Jac, 
his Duty: But if an Advocate fpeak flanderous Words, which are not 3 Bl. Com. 
material to the Iſſue, he is liable to an Action. | | 1 TermReys 

23. In another Report of this Caſe, 1 Rell. 4br. $7. it is laid down 110. 
that what an Advocate ſays for his Client, in Matigation of Damages, is 
juſtifiable ; although it be not preciſely material to the Iſſue. OED 

24. In a ſubſequent Caſe, it was holden, that an Action does not lie, Hob. 328; 
for any Words ſpoken by an Advocate for his Client, in Mitigation of h, 
Damages; although the Words were not directly material to the Iſſue: Paſch. 1b. 
boy e they were ſpoken in his Profeſſion, and for the Good of his Tagge 

ient. | | 

25. Another Caſe, ſubſequent to both theſe, goes ſtill farther. In this Styles 462, 
it is laid down, that no Action lies againſt an Advocate, for ſpeaking ood v. 
ſanderoys Words in defending his Client's Cauſe it being his Duty to _ | 
ſpeak for his Client, and it ſhall be intended, that he ſpoke according to Car. pc 
his 3 ö of 2 | 

26. Prick, a Clergyman, in preaching a Sermon, recited the following oro. Py 
Story, out of F. 5 Marty rology; namely, that one Greenwood, ne Pagel. 
a perjured Perſon, and a great Perſecutor, had great Plagues inflifted upon 
dim, and was killed by the Hand of God. An Action being brought for 
theſe Words, by Greenwood, who was preſent at the Sermon, it was 
ruled, By Wray, Ch. J. before whom the Cauſe was tried, that, as the 
Words had only been recited as a Story, Prick was not guilty of publiſh- 
ing them maliciouſly; and he was found Not guilty. The Opinion of 

ray, Ch. J. was afterwards affirmed to be good Law; and udgment 


Vas given for the Defendant. 
5. The Intention in publiſhing the Words, 


27. An Action does not lie for the Publication of flanderous Words if 4 Rep. 14. 
it appear, that the Publiſher had no Intention to injure the Perſon, to Lord c-. 
«hom they relate: Quic que ad unum finem locuta ſunt, non debent ad w,, C.. 
um detorgueri, N „ | 5 „ 

28. It was holden, that an Action did not lie for publiſhing theſe 1 Lev. 83. 
Words, 1 have heard J. S. was hanged for ſtealing a horſe ; becauſe it 2 Ve 
9 3 were publiſhed out of Concern, and not with an Intent . 

nder J. S. | | | 

29. If A. ſay to B. You are forſworn, aud B. reply, Will Jan C. Eis. 
8 and A. anſwer Yes, £45 will have it, - Action Ii 1 * the e 

a | N. 4 & ne Te fs - MF 
1 n the Word forſorn, is rather ay from A. than ſpoken r. Marin, Wl 

* 30. An Action does not lie for ſpeaking thefe Words, I will give my Page g al 
Mare a Quarter of a Peck of Malt, and r and jhe tell; piſs as 1 Re. 12 1 
e de as J. S. a Brewer brews; for it hall be intended, that the 53 Femr, 

"ord gere ſpoken in Jeſt, and not with Intent to injure J. S. 9 


C) In 
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(E) Jn wu Caſes, mWords: ublihed in a Court 
of Juſtice are agionable 


0 has Perſons being bre by the "A of Adlon, . 
ws 1 doing what Juſtice requires, Words otherwiſe 333 are n0t 
ſo When oubliihed:; in a Courſe of Juſtice. 

222. Another: Reaſon may be given, why an Action does not "4 for 
Words, publiſhed in a Court of-Juſtice ; namely, that if the Words ar 
nnAo0t true, the Publiſher may be indicted for Perjur y. 
Cro- EV: 3- It is in one Caſe laid down, that an Action does not lie for ſtanderom 
247 Words, contained in a Complaint in a Courſe of Juſtice, although i 
| Pablo v. would for publiſhing the ſame Words upon an extrajudicial Occaſion. 
OO It is in divers Books laid down, that an Action does not lie, for 
NED 7 Skpdrroms Ons N ap in a Bill i e 
A Tb 247 1455 1 | ; 
1 Saund. 132 


13 5: If A. 0 to B. I 3 85 you with F Fly, an Action 9 


Bj v. Cid. 5 * 

4 Rep! 14: 6. But if 4. charge B. ih rech before a Juſtice of the Peace, an le 

Cutler v. Action does not lie; for, if an Action did in ſuc Caſe lie, F elons would "= 

e frequently eſcape for Want of Proſecution. Wo 
; 0 

x Rol Abr. 7. If J. S. exhibit Articles of the Peace, in the Court of King's Bench th 

$7. againſt J. M. and J. V. being in Court ſay in the Hearing of the Court, . 


Moulton v. There is not a Word 3-4 Truth in thoſe Articles, and I will prove it h 

* forty Witneſſes, no Action lies; although the Words amount to a Charge 

1 dor Perjury, the Articles having been exhibited upon. Oath ; becauſe they 
were ſaid by J. N. in Defence of himſelf. 

ro. Eliz, © 8. An Action does not lie againſt a Witneſs for ſpeaking ſlanderous 


: - Wonds, in giving Evidence, this being in oh Courſe of * 
| Wd I Term Rep. 111. 2 Term Rep. 199. | ; 


1 Rol. Abr. 9- If a Bailiff, having : a Warrant to arreſt J. R, upon a Writ 1 


43- out of the Court of Chancery, make an 1 ng he did arreſt him, f 
Aier v. and that he was reſcued by J. S. and J. S. be thereupon committed to wit 
Redgeuit. the Fleet, no Action lies; an the dart was made in a Courſe a 
3 Juſtiee. | 
3 10. If J. S. after baving preſented a Petition to the Houſe of Com- 5 
133. mons, in which ſlanderous Words are contained, deliver printed Copies the 
Lale , | thereof to the Members of that Houſe, no Action lies; it being agree- tas 
King. able to the Order and Courſe of Parliament, to deliver Copies of ſuch | 
Petitions. 4 . 
Rar 11. No Adiion lies for ſlanderous Words, contaiged in Articles of the 1 


* | ves - notwithſtanding the Perſon, againſt whom the Articles were ex- 
Dixon. _ hibited, was put to the Expence of entering into a Recognizance 0! for 
Keeping the Peace.” 

I Rol. 7 12. 4, who had exhibited a Libel in a Spiritual Court againſt B. for 
Defamation, produced C. as a Witneſs. Hereupon B. made an Allegs 

33 P 

Weſtover v. tion in Writing, as the Courſe of ſuch Court is, that C. Was perjured in | 

Dabbinet. à Cauſe between E. and F. at the Aſſizes at C. in order to 12 
"being a admitted as a Witneſs. It was holden, that, as the age 
ft? 5 | : ret 


g3 1,7: 4A N 1 D 3 | | 
24;0ion in the original Matter, an Action did not lie againſt B. for that, 
ib an Action did in ſuch Caſe lie, it would prevent the Detection of bad 
hs ( ro iy | , aa 
when If J. S. had, when that Court was in Being, charged F. N. with 4 Rep. 14- 
Felony or Piracy, by a Bill in the Court of Star-Chamber, an Action Buckley v- * 
would have lain; becauſe, as that Court had no Juriſdiction in either of .. 
theſe * Offences, the Exhibiting of the Bill was not a Proceeding in a Courſe page go 
1 J 7 Upen the Whole it appears, that no Action lies for the Publication | 
of flanderous Words in a Courſe of Juſtice : But if the Publication be 
accompanied with any Circumſtance of Malice, an Action upon the Caſe 
in the Nature of a Writ of Conſpiracy lies; and it is highly reaſonable 
fach Action ſhould. lie, otherwiſe a bad Man would, under the Pretence 


row of doing what Juſtice requires, have it in his Power to publiſh the vileſt 
ph i | Slander. e e 1 
. 
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0) In what Caſes, Cords in the paſt or future 
Tenſe are aſtionable. 


. T is in the eee requiſite to the making of Words actionable, chat 
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i they ſhquld be in the preſent Tenſe ; but an Action does ſometimes 1 
gry lic, although the Words are in the paſt or future Tenſe. The Diſtinction 4 


ſeems to be, that where it is probable, that the Party, to whom the 
Words relate, will receive the ſame or nearly the ſame Damage from 


Geek Words in the paſt or future Tenſe, as if they had been in the preſent I 
. Tenſe, the Words are actionable; but that where this is not probable, 
* they are not ſo. EY ; | | 
15 2. An Action lies for publiſhing theſe Words of J. S. He was perjured 1 Rol. Abr. 1 


Rayner v. 


or he hath committed Perjury ; for a Man may at any Diſtance of Time be 39- 
proſecuted for Perjury, 7x . © 1 | Grimſtone. 
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3. So it does for ran; theſe Words of F. S. I think in my Con- 1 Rol. Rep. 
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ſcience, if he may have his Will, he will kill the King; for the Words 427. Sidnam 1 
may be the Occaſion of his Ruin. 85 v. Mays. * 
3 Rol. Abr. . 1 
2 E 49 3} 
him 4. $0 it does for publiſhing theſe Words of a Tradeſman, He ill Lach. x14. 
d to within two Days become a Bankrupt ; for the Words may ruin his Credit. Hi/s Caſe. MH 
ſe of ww £14 48-3 Rok Abre Ws 
om. 5- But no Action lies for publiſhing theſe Words of J. S. He has had ae 5 a 1 
pies the Pex; for it is probable that he is cured, and then no Perſon will avoid Fal. AM 
nh his Company. = 1 Kol. Abr. ö 5 | 'N 
6. So none lies for publiſhing theſe Words of a Juſtice of Peace, He 1 Rol. Abr. i 
* the wa; a debauched Man, and vas not fit to be a Juſtice of Peace; for he might 4 75 1 
7 lormerly have been debauched and unfit, but may not be ſo now. Kingfu: Tat | 
F for 0 ; . | SH | . 7 ; * ; | | 
75 (6) how far TUords mutt be affirmative, in order 
tC. to render them aſtionable. 1 


„IN order to render Words actionable: they muſt to a certain De- 


reftly fo. be affirmative ; but it is not neceſſary that they ſhould be di- 
2. An 


- eee oy rs. > 
* 


» Ny Dy Bi Be 
348. dreamed he committed a. certain Felony; for, although the Words ar 
not directly affirmative, J. S. may by reaſon of the Words be arreteq, 
upon Suſpicion of having committed that Felony. . . 
*Pagegor 3. 80 it does for r ing theſe Words, I think in my Caſciam, 
Cro Car if J- S. might have his Hs he would kill. the King. . = 


Siam . Mayo. 1 Rol. Abr. 49. 15 « 7 Ou, 
Brownl. 3. 4. If A. ſpeak theſe Words to B. If you had your Deſerts, you had 
i hanged for frlmy, an Action lies; for although a Condition ON 3 
Adams. the Words þ pt Le nip rtf 35s 2 
x Rol. Abr. 5. But if A. ſay to B. Thou deferweſ} to be hanged, or thou haſt dime thy | 
43. Joer awhich thou: defarweſt- to be hanged, no Action lies; for the Words b ar! 
Hale r. not amount to a Charge of any particular Crime; they being only a g. 


YE : 
* 
4 


; 
< 


| „ 
| 28. pl. 5. neral Declaration of the Opinion which A. entertains of B. = 
Ce Eil. 6. An Action lies for publiſhing theſe Words of a Woman, She za iu Wi... 
1 a Child, aud if ſee hath not a Child ſb hath made it away, for they in 
Nene v. port a Charge of Murder. : 
| r 15 5 | a 
j _ oy | . . 1 
| ” "2 do 7. If theſe Words are fpoken to F. N. Lou are at great a Rogue as JS, 

Fold. who ftole 8 an Action lies; for notwithſtanding the Words are con- 
| parative, they amount to a Charge, that J. V. did ſeal 1 | 


Ems... 
Cro. Jac. 8. So it does, for faying to J. N. You are as arrant a Thief a: ay it 
Browning. 2 Wulf. 300. | ” 1 e e 
Sid 53. 9. $o it does for publiſhing theſe Words, A. fure as God govern th 
8 2 and King 5 . this Kingdom, . N. 3 Ti 8 54 


10. So it does for publiſhing Words, J. S. ſays 1 am a pujutl 
Orton.” Rogue, be is perjured as well as J. l e 


2 Lev. 150. , 11+ An Action lies for publiſhing theſe Words, I know what I an, al 2. | 
Snellv. I know what Snell is, I never buggered a Mare; for the Words awaut 
Whling. to a Charge of Buggery. | 
Ld. Raym. 12. If J. N. ſpeak theſe Words to pe S. You are a Raſeal, ye hav 3. [ 
2185. Forgot fince you lived in Black Bull-Yard, there you could procure broad Me 
ee V- ney for Geld, and clip it when you had done, and then the Shears could g ay hz 
SE. 697, an Action lies; for the Words amount to a Charge of having been gull 1 
of clipping, the Power to Clip having been the ſame in any other Plas J. 


; as in Black Bull-Yard. | th 
2 Rol. Ah 13. If it be ſaid to J. S. Vien wilt thou bring home the nine Shee) thi : 
4 ,. Folket from J. N.? the Words are aftionable ; for, although ſpoken ute a 
Thimble- Togatively, they amount toa Charge of ftealing Sheep. pn 


Thorpe, Cro. Jac. 568. 


4 7 oor, or 1 #6 Wh 
„ O 
Jill prove e. = 


a -334 14. An Action lies for ſaying to J. V. Did you hear that J. 8. i: gui 
Northamp- of Treaſon ? if | E's | | t 
: Rel. Abr. 18. If 4. the Wiſe of B. be aſked by C. Why auill you hang b. 1 | 
50. he anſwer, for breaking our Houſe in the Night, and ſtealing on Ce 44 
Haywoed v. the Words are * ; for, notwithſtanding they are ſpoken in Aalv 02 
Nl. to a Queſtion, they amount to a Charge of ſtealin 8 T 


2 Rol. Abr. 16. An Action hes for publiſhing theſe Words, 
Jeszb v. Poor 1e Doubt to prove, that J. S. has committed a certain Felay ; for the 


Cro. Eliz, amount to a much ſtronger Affirmation, than if the Words had been, 7 . 


569. has committed a certain Felony. | 

Rol. Abr. 80. 17. So i does for ſaying to 4. Go toll B. he is a Thiefe 18. 80 
endy 3 ö | | | ; | | 

Caſe, 


Sg LI ND» © + Ky 2 | 
8. So it does for ſpeaking: theſe Words to J. S. Yau brought Fire, to Hutton 222, 
; the Houſe which was bart on Fire. OV J Glen. © 


cc Mb ee 


i fir fealing Sheep ; for the Words are tantamount to.the Words J. F. 2 Rab. Abe. 
4; cenie of ftealing Sheep. TELE? | pay 
Hill. 


10. It has been holden, that no Action lies, for publiſhing theſe Words Hit. 27% 
| 7. . he 1s in Gaol for horſeftealing ; for an innocent Perſon may be Steward \ 
eſte and impriſoned. V | 3 Biſhop, Trin. 


21. But it was holden, in 2 ſubſequent Caſe, that an Attion kes for 25 rh 


iblihing theſe Words of J. S. I well bring him-10-Gaol: fur ftealing; a Crawford». 
1 as much as they contain a Charge of Felony; = x Caſe of Wee | 
eward v. Biſhop was denied to be Lax 4-2 4 MeadCar 

22. If 4. fay to B. One of as two are perj 
Fords are as much actionable, as if A. had 


23. An Action lies for publiſhing theſe Words of J. 8. Ve will have 1 Ro. Abr. 
in fland in the Pillory, and have his Ears for Perjury ; for they amount 50. Pell v. 
an Afirmation, that 7 S. has been guilty of Perjury. Fellow. 
u Ho theſe Words of F. S. he gave ten Pounds 1 Rol. Abr. 
hancery ; for they amount to a Charge Wes. Exver's 
; ; | 8 E. 


V. ö 1 


to B. you urn, 75. Coen © 
57 oper es 


24. So it does for ˖ 
A. for for ſauearing himſelf in 
abordination of Perjury. 


4 


1 
* 


1) bow far Cords muſt be certain, in order to 
render them atfionable. 


is to a certain Degree neceſſary, to the rendering of Words ac- 
Tea that * of the Words be certain; and that the 
ron, to whom the Words relate, be deſcribed with Certainty. 
2. It is not actionable to e Serie theſe Words of J. S. he is zo true 1 Rol. Ate. 
74 of the King; for the Word true is of uncertain Signification, and 69. Haiti v. 
Perſon is ſo true a Subject as he ought to be, | Turner, 
3- It has been holden, that an Action does not lie for-publiſhing theſe f Rol. 1 
ords of J. S. He is a Rebel; in as much as a Commiſſion of ion 69.  Red- 
a7 have iſfued againſt him from the Court of Chancery. | Sare's Cafe. 
4 k has been holden, that no Action lies for publiſhing theſe Words. ; Rui. Abe. 
J. S. He has flolen Furxe; for the Publiſher might mean Furze grow- 70. Gib- 
z the ſtealing of which is only a Treſpaſs. ze Caſe, 


: M. 9 Car. 2. ; 

5- Bat an Action would, at this Day, lie for ſuch Words, the Perſon, 15Car.2.c.2. 
0 unlawfully cuts Furze, having, by a Statute made ſince this Caſe, ; 
rendered liable to the Puniſhment of Whipping.- Z | 
el has been holden, that no. Action lies, for ſaying to J. S. Then Ore. Els. 
ft thy living by fevearing and for/wearing;; for, as a Man may be in- 888, 

a Ns IA whe Perſons guilty of Perjury, the Words do not 4 aa 
4 harge ot Pexjury. | 3 | ; 
7: It has likewiſe been halden, that if A. ſay to B. Thew art for/2vorn, , ReI 
| 2 take a falſe. Oath at the Affize at Hertford, no Action lies; for agen. 
8 th may have been taken in a private Houſe, and not in a Court. v. Siri. 
Theſe two Cafes were determined, when the Rule of conſtruing 8 Mod. 24. 
a in Mitiori ſenſu was carried very far: But there is no Doubt, that 4 Rep. 15. 
(25d, dis Day, be holden, thai, an Action would lie in both fe. Kun- 
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1 Burr. $10. 


| Williams. 


Gro. Eliz. 9. No Action lies for publiſhing theſe Words of J. $. He | 
500. dered Untruths upon Oath, in his Anſwer to a 8 Era 2 
| Brownv. Charge being uncertain; for many Things in the Bill might not be na 
_ Michell. rial to the Matter in Queſtion, and the giving of a falſe Anſwer to 100 


1 Things was not Perjury. eee 
Rep. B. 1. | 1 950 | „ 

3 Leon. 231. 10. No Action lies for ſaying to J. M. T hou haſt forged ny Hand, u. 
Anon. leſs it be added, to what Writing; the Charge being too — 8 


*Pagegoz * 11. No Action lies for ſaying to J. S. Thou haſt committed Bury 
1 Rol. Abr. ix breaking his Houſe, and taking his Goods, it being uncertain as ug lu. 
gon ſon is named, whoſe Houſe and Goods were meant. 

1 Rol. Abr. 12. If three Men have given Evidence, and J. S. ſay to them, 0, 
$1. Brown's of you three is Perjured, neither of them can. maintain an Action agu 
* J. F. it being uncertain which of the three J. S. did mean. 
13. So if theſe Words are publiſhed by J. M. One of my Brtm - 


Wiſeman v. intended. N 11 | Se, 1 ST 8 5 FE 1 . 
Wiſeman. 1 Com. Dig. 187. Cowp. 679. 4 Term Rep. 217- f W 1 5 


$ 8 8 Cy - 5 , 
k * 4 " : 
} - - : = > - 
as or 3 yy « 4 1 gx % % Wa X 1 2 * 4 
py T 


(1) By what Means the Want of Certainty, ti 
__ tictent-to-render--TUords attionable, nay vhs 
5 ſupplied. B . bat, 


1 


CCC... ⁵ TR TA TH. 
| 1. By the Intention of the Speaker. 
1 HE Want of Certainty, ſufficient to render Words acticmt 


| may, as to the Meaning of the Words, be ſupplied by the olle 
| tention of the Publiſher. . „ eive 
1 Rol. Abr. 2. If theſe Words are publiſhed of a Woman, ' She lay with 4 Wan or 


66. Roote v. in a Ditch, and his Breeches were down, and they were at it, an A 
Ahn. lies; in as much as, the Publiſher muſt mean, Nas the Weaver lad a! th 
nal Knowledge of her. 


Cro.Jac-430- 3. An Action lies for publiſming theſe Words of a Woman, vii; t 
G na Whore, and hath had the Pox, and hath, Holes one may turn his Fingn u 
Abr. 66. Mr. Ring the Apothecary gave her a Drink for it; take heed how yu 


2 Stra. 1189. with her; the Great Pox being apparently intended by the Publiſher 


T Rol. Abr. 4. So it does, for ſaying to J. &. T hou art a Poctey Rogue ; and thn wed 
67. Prek- haunts thee twice a Tear; for, as only the Great Pox does more reni Ney . 


enn ably affect Perſons therewith afflicted in the Spring and Fall, the Sab 
mamauuſt mean that Pox. a 4 „ N 
ws on 5. Upon a Motion in Arreſt of Judgment, for publiſhing u gere f 
L, 4 % ah Words of a Barriſter, He is a Dunce, and will get little by the Law, t 
1 Abr. inſiſted, that although Dunce ſignifies a Perſon of flow Parts, ſuch ie 
55. ſon may have ſolid judgment; and that the other Words do only 1 
3 Wilf. 59. that he will not give himſelf the Trouble to practiſe the Law. Judgment® 
2 8tra. 1138. given for the Plaintiff; and by the Court: Words are to be conſis! ; 
their uſually received Senſe. © The Word Dunce, in the common _ dan 
tation thereof, means a Perſon ef dull Apprehenſion, and not fi, . 
Lawyer ; and the obvious Meaning of the Words, he will get lith ty 35 of 

g Law, is, he will deſerve to get little by the Law. © Wed 
Stra. 14. 6, It was infiſted, in order to Arreſt of Judgment, That theſe * 
Morgan v. Thou art a Thief of every Thing, are not actionable; becauſe, 25 the 


ing of ſome Things, for Inſtance, of Fruit growing ou 2 * Fe 


> + „ M x. 


41 dll. Felony, a Perſon cannot be a Thief of every Thing. Judgment was given 
ery, the for the Plaintiff; and by the Court: The Publiſher muſt mean, that the 
e mate Plaintiff was a Thief of every Thing, of which he could be a Thief. 


7. An Action lies for r theſe Words of J. S. He is perjured ; 2 Bulſ. 1 50. 
for the Intention of the Publiſher muſt be, to charge F. S. with having Creford v. 
ſworn falſely in a Court of Juſtice. | BE N 


* 2, By an Averment. | *Pageg04 


8. The Want of Certainty, ſufficient to render Words actionable, may, 
a5 to the Deſcription of the Perſon, to whom the Words relate, be ſup- 

lied by an Averme , it being a Maxim, that Certum eſt quod certum 
read: poteſt. 1 

9. A webe Words are publiſhed, That perjured Rogue and Villain , Rol. Abr. 
Potter, any Perſon of the Name of Potter may maintain an Action; if it be 85. Porter v. 
averred, that, at the Time of publiſhing the Words, there was a Collo- Loveday. 
quium concerning him; and that they were publiſhed of him. . | 

10. If theſe Words are publiſhed, Captain Nel/on is a Thief, an Action 1 Rol. Abr. 
ies for Robert Nelſon, if it be averred, that there was, at the Time of 85. 
publiſhing the Words, a Colloquium concerning him, and that they 4 73 a 
vere publiſhed of him; it not being neceſſary to aver, that he was, at 285 
hat Time, a Captain, or uſually called ſo. = 

11. If it be ſaid by J. S. in a Colloquium concerning fix Defendants 1 Rol. Abr. 
0 a Bill in Chancery, Tee Defendants are thoſe who helped to murder J. S. 75: 
ny one of the Defendants may maintain an Action; if it be averred, Foxcroft v. 
hat, at the Time of ſpeaking the Words, there was ſuch Colloquium; 
nd that he was one of the Defendants. ; 
12. If theſe Words are publiſhed, in a Colloquium concerning F. S. Cro. Jac. 
Mr. Deceiver has deceived the King, J. S. may maintain an Action, if it 557- 


tionadl e averred, that, at the Time of publiſhing the Words, there was ſuch 7/**!wo-d'v, 
; the olloquium ; and that he was, at that Time, one of the King's Re- 1 Rel. Abr. 


eivers; although it be not averred, that, at the Time of publiſhing the 55. 


War Words, there was a Colloquium concerning his Office of Receiver; for, Salk. 694. 
n At it is averred, that, at the Time of publiſhing the Words he was one 
hal a If the King's Receivers, it ſhall be intended, that they were publiſhed 


oncerning his Office of Receiver; and if an Action could be avoided, 
the Trick of calling a Perſon, Mr. Deceiver, inſtead of Mr. Recerver, 


ander would often go unpuniſhed. = 
13. If A. B. fay to C. B. before whom E. F. is walking, He that goeth 1 Rol. Abr. 


ike fere thee is perjured, an Action lies, if it be averred, that only E. F. 81. All v. 
{ the 1 Fs walking before J. N. at the Time of ſpeaking the Words, and that © 
m were ſpoken of him. : | b : 
Spe 14. If it be ſaid by J. S. to 7. N. Thy Maſter Brown hath robbed me, Cro. Jac. 


y Perſon of the Name of Brown, if it be averred, that the Words 444. 


ere ſpoken of him, may maintain an Action, 3 it be not averred, _ Ty 


dat he was the Maſter of J. N. of whom the Words were ſpoken ; for 77977 Abr. 


uch! | ſhall not be intended, that J. M. had more than one Maſter of the 59. 

ly m6 ame of Brown. | Bn 1 Com. Dig. 
ments 186, 188, 2 Will. 301. 
2 13 In an Action upon the Caſe the Plaintiff declared, that the De- Co. Jac. 

P wh "Gant, being his natural Brother, publiſhed theſe Words of him, My 107. 

ether is perjured. Upon a Motion in Arreſt of Judgment, Yelverton, J. dap v. 


tleman. 


45 of Opinion, that the Action did not lie; and by him: Words, in os 
der to render them actionable, ought to be ſo certain, as to the Deſ- pm TED 
uon of the Perſon to whom they relate, that every Perſon who hears 
V may know of whom they are publiſhed. The Defendant may have 

W AF a „„ OM | ſeve- 
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Cero. Jac. 16. In an Action upon the Caſe, the Plaintiff declared, that the ly 


- Beaumond v. for Malice and Spleen did many Times aureſt the Law, and pervert Jil 


822. fendant publiſhed theſe Words of him, He is a Thief. It was objected, u 


— 


1 


| | S  J A 0 3 | 
ſeveral Brothers; and it would be very unreaſonable, that every ons d 
them ſhould maintain an Action, by averring that the Words were 
liſhed of him. Williams J. was of Opinion, that the Action lay; u. 
by him: As the Plaintiff has averred, that the Words were publigg fi 
of him, and the Jury have found the Defendant Guilty, the Cour ; 
aſcertained, that the Words were publiſhed of the Plaintiff. 7. anfeld 
was likewiſe of Opinion that the Action lay; and by him: If the Wo 
had been, One of my Brothers is perjured, an Action would not have li, 
becauſe it would then have appeared to the Court, that the Defenday 
had more than one Brother, and the Want of Certainty, to which Bu. 
ther the Words related, would not have been cured by the Averney 
and the Verdict: But as it does not now appear to the Court, that ty 
Defendant had any other Brocher than the Plaintiff, and it is aventd 
that the Words were publiſhed of him, and the Jury have found the l 
fendant Gailty, the Plaintiff ought to have Judgment. The Cauſe be 
afterwards moved in full Court, it was reſolved by all the Juſtices, la 
the Action did lie; and Judgment was given for the Plaintiff 


241. fendant publiſhed theſe Words of him, being a Juſtice of the Peace, l 


TE. to ſerve his own Turn. It was objected, in order to arreſt Judgment, tix 

5 5 it doth not with ſufficient Certainty appear, that the Words were pi 

2TermRep. liſhed of the Plaintiff; it not being averred, that at the Time of pulli. 

473- ing them there was a Colloquium concerning him. Judgment was giv 
for the Plaintiff; and by the Court: It is the uſual Courſe, and ſufficient 
to aver, that the Words were publiſhed of the Plaintiff. The Judgnen 
was afirmed upon a Writ of Error. | 

Cro. Jac. 17. In an Action upon the Caſe the Plaintiff declared, that the D. 


-.; order to arreſt Judgment, that the Words cannot be applied to te 
Plaintiff more than to any other Perſon; it not being averred, that # 
the Time of publiſhing them, there was a Colloquium concerning i 
Plaintiff. Judgment was given for the Plaintiff; and by the Coun: 
is ſuflicient ro aver, that the Words were publiſhed of the Plaintiff, ad 
the Jury by finding a Verdict for the Plaintiff, have found that i 
Words were publiſhed of him, which helps the Caſe ; for otherwike, ts 
would have er. the Defendant not guilty. 
1 Rol. Abr. 18. If it be averred, that, in a Colloquium between the Plaintif 1. 
1 Defendant, the Defendant ſaid, Theu art a Thief, an Action hes, alchoup 
Biſiop v. it be not averred, that the Words were ſpoken of or to the Plaintiff; tov 
Fuzherbert. as they were ſpoken in a Colloquium between the Plaintiff and Defendath 
it muſt be intended, that they were ſpoken to the Plaintiff. 


*Pagegos (K) In what Caſes, doubtful Cords are to 
ab conſtrued in mitiori ſenſu. 


* 


1 Rol. Abr. 1. HEREVER doubtful Words will fairly bear one Senle ; eany 

we which they are not actionable, and another in which de C0 

CIO are, they ought to be conſtrued in that Senſe in which they ate " a 
'*  aQtionable. | 


2. The Rule, of conſtruing doubtful Words in mitiori ſenſu, _ 
only coincide with the general Tenderneſs of the Engliſb Law ba 
ee by the two following Maxims, Benignior ſenſus in gens 
& dubiis pra ferendus. Verba ſunt accipienda in mitiori ſenſu. 

4 | 


73 


$:L & NN D' RR 
3. No Action lies for ſpeaking theſe Words to J. S. Thou art a Corn- 1 Rol. Abr. 
der and haſt flolen my Corn off my Land; for it is doubtful, whether 70. pl. 50. 


; ad je Speaker meant Corn cut, or Corn growing; and by conftruing the 

blifte) rds in mitiori ſenſu they mean Corn growing, the ſtealing of which is 

ourt b ly a Treſpaſs. = | 

fell, 4. No Action lies for publiſhing theſe Words of FJ. S. He did burn my 4 Rep. 20, 
Won irn; for that, by conſtruing the Words in mitiori ſenſu, they mean a Barkam's 
ve lan, am which had no Corn in it; nor was Parcel of a Manſion-houſe; the Caſe. 

fendat rning of which is not Felony. 55 | 3 
h Ba. © It has been holden that no Action lies for publiſhing theſe Words of Cro. Eliz. 
'erment  Inakeeper, He is a Maintainer of Thieves, and keepeth none but Thieves 746. 
hat ti þis Houſe, and J will prove it; becauſe the Publiſher did not add, that #/ v. 
aver e lunkeeper knew the Perſons whom he maintained to be Thieves; for a RG | 


erſon may have Thieves in his houſe and maintain them without knowing 50. 
em to be Thieves, which 1s no Offence. 

6. It has likewiſe been holden, that no Action lies for publiſhing theſe Cro. Jac. 
Fords of J. N. He hath poiſoned J. 8. Innuendo quendam J. S. adtunc 343. 
unfum, and it ſhall coft me a hundred Pounds, but I will hang him; for Jace v. 


e Words adtunc defunctum, befides being contained in the innuendo, can — 0 


Juli ly relate to the Time of the Declaration, and conſequently it is not aver- 

nt, ln d, that J. S. was dead at the Time of publiſhing the Words. | 

re pub 7. It has been holden, that no Action lies for publiſhing theſe Words, co. Jac, 
publi Thomas Holt fruck his Cook on the Head with a Cleaver and cleaved 184. 


head; the one Part lay on one Shoulder and another Part on the other : Holt v. Aft- 
cauſe it is not averred that the Cook was killed; and by the Court: Slan- LA. F 

r ought to be direct, againſt which there ought not to be any Intend- 1 
nt: But in this Caſe, notwithſtanding the Wounding, the Cook may be 


the De vying, and then it is only a Treſpaſs. : 
cd, u 8. At the Times the three laſt Caſes were determined, the Rule of con- 
| 2 ming Words in mitiori ſenſu was carried very far: But it is doubtful whe- 


er any one of them be at this Day Law. 


) Jn what Caſes, doubtful Clords are not to 
be conſtrued in mitiori ſenſu. 


Engliſb Law, that doubtful Words ſhould be conſtrued in mitiori 71. 

Je, yet ſuch Conſtruction is only to be made, where the Meaning of the ; _ Th 
ords, in the uſual Acceptation thereof, is doubtful ; for, if in the uſual in. 1 
cceptation of the Words they are ſlanderous, a forced Conſtruction ſhall Sers v. 

| be put upon them, in order to render them not actionable. Houſe. 


2. If it be ſaid to a Woman, Thou haſt poiſoned thy Huſband, and I will | Rol. _ 


to it h it, the Words if it be averred that her Huſband is dead, are action- 51. 
le; for altho' it be poſſible, that ſhe might give him Poiſon involuntarily Gardiner v. 
iznorantly ; or that he might not die thereof, or that he might live a H dance. 
Senſe 8 and a Day after taking it, theſe are foreign Intendments ; for the age go 
Tx caring of the Words, in the uſual Acceptation thereof, is that ſhe gave 


3- If theſe Words are ſpoken to J. V. Tho haſt killed J. S. an Adtion 7, Rel. Abr 


_y i = although the Ki ling may have been as an Executioner or by Gardine: v. 
hou” 1%» the Words, in the uſual Acceptation thereof, mean a felonious Surdance. 
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H agreeable it may be to the general Tenderneſs of the 1 Rol. Abr. 
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Stra. 1130. 4. In an Action for publiſhing theſe Words, You did ſhut up my &i 
| Rrvers v. Ps her, and I In ena 1 the Judgment of wr IT 9 
. Pleas was for the Plaintiff; and the Judgment, notwichkedling many dl 
E | Cafes were cited to the contrary, was affirmed in the Court of Nag 
a . Bench. | | 
| Cro. Car. $5. An Action lies for ſpeaking theſe Words to J. S. Thou art forfum 


8 5 . in a Court of Record, although the Speaker did not add, in giving Evidenz; 


Hoeſtins. 


for it ſhall not be intended, unleſs this be ſhewn in the Pleadings, ty 

F. S. was forſworn in ordinary Diſcourſe in ſome Court of Record, b 
Cro. Jac. 6. So it does for ſaying to F. M. You have procured J. S. to come thr 
1588. Miles to commit Perjury before my Lord of Wincheſter, and have giun ks 
Harris v. ten Pounds for. that Purpoſe, although it be not averred, that J. 5. & 
2 Haun. commit Perjury; or that the Biſhop of Winchefter was a Perſon ben 
2 35. whom it could be committed; for the Words ſhall be taken in the we 


Senſe. _ | 


Cro. Jac. 7. If theſe Words be ſpoken to J. f. You have folen my Wood, uE Wi" 
166. tion lies; for the Word Wood, according to the old Rule, Arbor dun cſs fin 
Lo v. Sanders lignum dum creſcere neſcit, means Wood cut down. 1h 
1 Com. Dig. | Fe | | \ | 3 
177. don 


5 | | 
I. Raym. 8. It has been holden, that an Action lies for publiſhing theſe Wa, 
959. Baker John Baker ſtole my Box Wood, and I will prove it; and by Holt. Cl.] 
v. Pierce. © wherever Words tend to ſlander a Man and to take away his Reputain, 
I ſhall be for ſupporting Actions for them, for the Preſervation of ti 
« Peace. I remember a Story told by Mr. Juſtice Twi/gen of a Man h 
« had brought an Action for ſlanderous Words, who, being in Courtwha 
* the Rule for arreſting Judgment in the Action was made abſolute, d 
« clared in Court, that if he had thought he ſhould not have recoveredy 
4 his Action, he would have cut the Defendant's Throat. 
Sayer 266, 9. Upon a Motion in arreſt of Judgment in an Action for Words it y- 
Gardiner peared, that the Words in one Count were, Thou art a Sheep-ſtuin 
v. Atwater. Rogue; that the Words in another Count were, It ſounds every <vhere td 
thou art a Sheep-ftealer ; and that there was a general Verdict. Judgnet 
was given for the Plaintiff; and by the Court: Divers old Caſes have tea 
cited, in which it is laid down, that if Words can be conſtrued by ti 
Court in ſuch Senſe as not to be actionable, they ought to be ſo conſtrued; 
But it is at this Day ſettled ;- that Words are to be conſtrued by the Com 
in that Senſe wherein they are generally underſtood, _ 
Hutt. 58. 10. It was heretofore holden that an Action did not lie for publuſuug 
"Maſonv. - theſe Words, I charge J. S. with Felony for taking Money out of my Fit, 
Thompſon. " and I avill prove it: for that as the Words do not expreſsly charge Wi 


2 Lev. 51. . , . : : 
9 hor to be felonious, it may be intended, that it was not a felomos 


Ld. Raym. 11. But in a modern Caſe, this Caſe is expreſsly denied to be L FS 
959. Baker and by Holt. Ch. J. Taking of Money out of a Perſon's Packet, muſt mats 
v. Fierce. felonious Taking. © 4 „ © | 
Cro. Car. 12. If theſe Words be ſpoken to F. S. Thou didit wiolently wer th 
277. Hlighauay take ny Purſe from me, and four Shillings and two Pence ini 
Laurancev. and didft threaten to cut me off in the midſt, but I was forced to run aug 
13 _ to ſave my Life, an Action lies; for, although it be not expreſsly ** 
555 J. S. did rob the Speaker, or that he took his Purſe feloniouſly, the W 
Bull. N. P. 5g. in the common Acceptation thereof, amount to a Charge of a Robver): 1 
Cro. Jac. 13. An Action lies for ſpeaking theſe Words of a Widow, I have 
162. tie Uſe of her Bech; for it ſhall not be intended, that the Words * 
8 v. the Uſe of her Body as a Phyſician, or that ſhe had done _— 


Eg 1 4M EK 
hour for the Speaker; but the Words ſhall be conſtrued in their uſual 


0mmey zenſe, which is very flanderous. | 


14. If theſe Words are publiſhed of a Woman, She is a lewd and com- + ret. a 
on Woman of her Body, and has the Pox, an Action lies; it being appa- 66. pl. 14- 
it, that the Speaker meant the French Pox. 2 EEG 


a Jn what Caſes, adjettive Words are rage 
| _ attionable, 5 1 


N Action does not in the general lie for the Publication of adjec- 

tive Words. 8 | RES 

2. If theſe Words are publiſhed of J. S. He is a ſeditious Knave, an Ac- 4 Rep. 19. 
gon does not lie; becauſe the Words do only import a Charge of an In- eee 
lination to be guilty of ſome ſeditious Act, and ſuch Inclination is not & 
duniſhable at the Common La“. | a | 
3. If theſe Words are publiſhed of F. S. He is a thieviſh Rogue, an AC- Cyo. Jac. 
on does not lie; becauſe the Words do not import a Charge of being a 600. 


Thi 'St , 
an 8 — 
utatn, 5 2 Eſpinaſe Dig. 261. 1 Term Rep. 110. 
. 4. But if adjective Words are publiſhed, which import a Charge of 


ving been guilty of a criminal Act, an Action does lie. 
&on lies; becauſe the Words import a Charge of having poiſoned his 49. Pl. 6. 


Aunt, 


b. If theſe Words are ſpoken to F. S. Thou art a buggering Rogue, and Sid. 373. 


I q could hang thee, an Action lies; becauſe the Words import a Charge of Cie, v. 
Ju ving committed the Act of Buggery. | nas . 
ri: 7. If theſe Words are publiſhed of J. S. He was whipped about Taunton 1. Rol. Abr. 
: * aftle for ſtealing Sheep, an Action lies; becauſe the Words not only import 5% - 
| þ ri _— of having ſtolen Sheep, but likewiſe that J. &. was convicted of ron v. 

t Offence. N | . 


. . : Gardiner v. 
Action lies; becauſe the Words import a Charge of Felony. | 2 
9. If adjective Words are a Diſgrace to a Perſon in an Office, or to a 
erſon of a Proſeſſion or Trade, an Action lies; although they do not 
nport a Charge of having done any AR. 1 9 
10. If theſe Words are publiſhed of a Perſon in an Office, He 7s @ 4 Rep. 19. 
c Officer, an Action lies; the Words being a Diſgrace to him in his 3 
ce. ; | . 


f meats } 11. If theſe Words are publiſhed of a Tradeſman, He is in a breaking Styles 425. 
1 ndition, an Action lies; becauſe his Credit, which is of the utmoſt Vallenden 

7 10 onſequence to a Tradeſman, may be thereby hurt. v. Hayceck, 

un al ; 8 ; ; / 15 8 

75 : "3 3 8 | a wo — 

e M | | A _ Ny 

x. ) In what Caſes, Cords which import only bases 

wy an Intent are attionable, 

$ | | | 


1 | is ſaid to have been determined, upon great Deliberation, that no 4 Rep. 26. 
1 As lies, for Words, which only import the Charge of a Purpoſe, ad 
n ent tO commit a Crime; ſuch Purpoſe or Intent not being pu- 


Alt dle 
2. An 


5. If theſe Words are publiſhed, I accuſe J. S. of poiſoning his Aunt, an 1 Rol. Abr. 


8. If theſe Words are ſpoken to 7 S. Thou art a Shieep-ſtealing Rogue, Sayer 265. 
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1 Rol. Abr. 2. An Action does not lie for publiſhing theſe Words of J. $. H. level 
51. Men to rob me; in as much as theſe Words do only import a Char 
| f ny import a Charge of y 
Lockv. Lock. Intention 1 15 l „ bo 25 Ls S EE at 
And, for the ſame Reaſon, an Action does not lie, for ſpeakin 
ee : Word- to J. N. You would have killed me. | Bt 
* 4. If theſe Words are publiſhed of a Woman, She would have cu ly 
"ew. 1 Huſband's Throat, and did attempt to do it, an Action lies; for the J. 
Hilliers. tempt being a criminal Act, the Words are a great Slander, 
Wa |; 5 An Action lies for ſaying to 4. B. You are a Raſcal and Villain; w 
1185. Fave forgot fence you lived in the Black-Bull-Yard ; there you could price 
Speedy. Broad Money for Gold, and clip it when you had done, and then the Shay 
Party. could go; for, where the Power to do an Act is, by the Words, conf 
Salk. 695. to a particular Place, they imply that the Act was done, the Power beiy 
e 275 ame es 8 | 4 4 5 " | 
1 . So it does for publiſhin e Words, J. N. lay in await on Shooter, 
Lock . Lal. Hill zo 706 J. S. for he agg wait was a rat Act. 
Ceto. Eli. 7: Upon a Motion in Arreſt of Judgment, in an Action for publilig 
710. theſe Words of J. N. He would have robbed the Houſe of ]. pf 1 J 
| N I would have conſented unto it; He perſuaded J. D. unto it, and told hin l 
v. Smith avould bring him where he ſhould have Money enough, it was aid, thek 
Words do not import any Act, for which the Plaintiff could be called 
Queſtion. Judgment was given for the Plaintiff ; and by the Court: Tie 
Words are a great Diſcredit and Slander. ' 


"—_— 


(o) Jn what Caſes, Disjuntive or Copulati 
Cords are aſtionable. 


1. 1 F the Words publiſhed of any Perſon are in the Disjunctive, and Fat 
: e be 38 3 no vr 8 407 13 
bi 2. If it be ſaid to J. S. Thou haſt ſtolen my Mare, or didft conſent t 

Sele feealing of her, no Action lies; Neto the latter Words are not . 
Caſe. tionable, | | 
Cro. Jac. 3. It was holden, that an Action did not lie for publiſhing theſe Word, 
530. Sparham did ſteal a Mare, or elſe Godwin is forſworn, notwith 
Sparham v. there was an Averment, that Godwin never ſwore any ſuch Matter; # 
Fye- . by the Court: The Words do not import a Charge ſufficiently dire # 
3 Com. Dig. make them actionable. | „ 

5 * 4. If ſome Words, which are not actionable, be connected by a ( 
| ”* pulative with others which are ſo, an Action lies. 
Win. 45, _ 5+ If theſe Words be publiſhed of J. V. He did ſteal. and cozencd (x 
102. Quarters of my Barley, an Action lies; notwithſtanding the Words, # 
Crompton v. cozened ſeven Quarters of my Barley, would not alone have been # 
 Philpet. tionable. | 5 


ä — 


tt 


(F) Jn what Caſes, an Attion does not li 
reaſon of Repugnancy in the Cords 
1. As the Ground of an Action for publiſhing Words, is the Dr 


| mage to the Perſon of whom they were publiſhed, it follo#% 
that, if there be in the Words themſelves, or in what appears _ * 


—— 
* 


cord, ſuch Repugnancy, that no Damage can enſue to the Perſon of 

_— apr rn the Words are not actionable. 

2. It has been holden, that if a Feme Covert fay to J. S. You have x Rol. Abr. 
Polen my Goods, the Words are not actionable ; becauſe the Words, in as 74. b. pl. 2. 
nuch as a Feme Covert, who has no Goods, cannot be robbed of any, An0n- 
in themſelves repugnant. a 3 Paſch. ir ac. 
3. But the contrary has been holden, in two other. Caſes ; one of which 

23 ſubſequent, the other antecedent to this Caſe. EE 


ain; jm 4. In an Action brought againſt Huſband and Wife, for the Publi- Cro. Eliz. 
{ pricey ation of tneſe Words by the Wife, My Turkeys are ftolen, and Charmel 279. 
e Shawn bath folen them, it was objected, in order to arreſt Judgment, that, in 3 : 


much as the Wife could have no Turkeys, it could not be true, that Paſch. 34. 

e Plaintiff had ſtolen her Turkeys; and conſequently the Words could Elis. 

zot be any Diſcredit to him. Judgment was given for the Plaintiff; and 2 Will. 300. 
y the Court: The Wife did charge the Plaintiff with ſtealing Turkeys ; 

and if a Perſon who had no Horſe were to publiſh theſe Words, J. S. 


bling Woh Holen ny Horſe, the Diſcredit would be as great to J. S. as if the 

f ] J Publiſher had had a Horſe; for every Perſon who heareth the Words, 

' hin l. might not know, whether he had a Horſe. . 

d, the 5. In an Action woe againſt Huſband and Wife, for the Publication Cro. Jac.600 
alled u pf theſe Words by the 


_ S. hath ftolen my Faggots, it was objected, Samp v. 
in order to arreſt Judgment, that the Words are repugnant ; in as much as Hie and 
a married Woman cannot have any Goods which can be ſtolen, Judgment 11505 18 lac 
was given for the Plaintiff; and by the Court: The Words, which are to 
be underſtood according to common Intendment, amount to a Charge of 
ſealing the Huſband's Faggots; and wherever an Action is brought, for 
Words importing a Charge of ſtealing Goods, it is not material whoſe 
the Goods were. | 7 
6. If in an Action for Words, which import a Charge of killing it ap- 4 Rep. 16. 
pear from the Declaration, that the Perſon who is ſaid to have been killed Snagg v. Gee. 
is living, no Action lies: in as much as it is no Slander to any Perſon, 
to charge him with having killed a Perſon who is not dead; becauſe there 
can be no Danger from a Proſecution in ſuch Caſe. | 
7. It has been hollen, upon a Writ of Error in the Exchequer Cham- Cro. Jac.331. 
ber, that no Action lies for ſpeaking theſe Words to J. K. Thou haſt Bo v. 
ag 8 of J. S. unleſs it be averred, that ſome Servant of J. S.“ 
was killed. 0 | 
8. But in divers of the Caſes, ſome of which are antecedent, others Cro. Eliz. 
ſubſequent to this Caſe, it is laid down, that Words importing a Charge 559, 823. 


*. 
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of having killed a Perſon, are actionable; although it be not averred, . 53: 
205 that the Perſon was killed; unleſs it appear from the Words themſelves, eee | 
* or om the Record, that he is living. | 2 Cowp. 276, 
rds, | | 


15 — 


2 — 81 * 4 — Eo ABS 


N In what Caſes, an Aion lies for repeating 
8 which were publiſhed by another 


K I* was heretofore the Practice, in an Action for repeating Words, 
v which had been publiſhed by another Perſon, to aver, that the 
ords were not publiſhed by that Perſon. * | 


he Di | | 
aw *2. In an Action brought by a Woman againſt A. for ſaying that J. had Page 10 
on 


ported, that he had had the Uſe of her Body, it was averred that B. had C19-Jac.162. 


ney Morriſon v. 
er made ſuch Report, : - Cad 7 iſon 


| $8: HA; Nei Ds Þ +, 

Cro. ac. 406. 3. In an Action brought by Lewis againſt Walter for theſe Words, 

Teui v. | Piers did ſay, that Lewis did ſay, there is no Prince in England, it was 

alter. ayerred, that Piers did never ſay, that Lewis did ſay, there is no Prince 
in England. 3 | 3 8 Arreſt of Jud e 

5 „ 4. But in a modern Caſe, upon a Motion, in Arre ment, theſe 

9 Words, Thou art a Sheep-ftealing Rogue, and Farmer Parke told me ſo, 


Atwater. were holden to be actionale; although it was not averred, that Farmer 


Parker did not tell the Defendant ſo; and by Denniſon Juſtice : ſuch 
Averrment is by no Means neceflary ; it not being material, whether 
Farmer Parker did or did not tell the Defendant ſo. 


* 


(R) In what Caſes, attionable Words are render: 
ed not afttionable ; or TUords not attionable arc 
rendered aftionable, by ſubſequent Words. 


1. S the Intention of publiſhing of Words is to be colleQed from the 
| whole Words, it muſt ſometimes happen, that the Senſe of Words, 
which would have been actionable if no others had been plied at the 


| ſame Time, is ſo changed by ſubſequent Words, as to be rendered not 
actionable. 3 
2. When this is the Caſe, the ſubſequent Words are ſaid to be ex- 
; planatory. 


3. If theſe Words are publiſhed Maſter Brittridge is a perjured old 
33 Knawve; and that is to be proved by a Stake parting the Land of J. S. aud 
Caſe. J. D. no Action lies; for, although the former Words would have been 

a4ctionable, their Meaning is ſo explained by the ſubſequent Words, as 
to make it evident, that a falſe Swearing in a Court of Juſtice was not 
intended. Fo : | 
4 Rep. 19. 4+ If theſe Words are ſpoken to J. S. Thou art a Thief; for thou haf 
Brittridge's ſtolen my Apples out of my Orchard, no Action lies; it appearing from the 
Caſe. 7 1886 that the whole Words do only import a {cul of a 
1.5 Treipals, -. 

5. If it be ſaid to J. N. Thou art a Thief; for thou tooleſt my Beaſts by 
iT t mM reaſon of an Execution, and I will hang _ 0 Action ls: for, how- 
Filt's Caſe. ever the Speaker might be miſtaken as to the Nature of the Offence, it 

| appears from the latter Words, that the whole Words do only import a 
: Charge of a Treſpaſs. _ | | 55 . 
Cro. jac. 674. 6. If J. S. ſay to J. N. Thou art a T, my ; and haſt ſtolen my Trees, no 
Smith v. Action lies, it appearing from the latter Words, that the whole Words 
Ward. do only import a Charge of a Treſpaſs. | 
Cro. Jac.666, 7+ If J. S. ſay to J. V. Thou haſt raviſhed a Woman; and 1 will make 
2 v. theeftand in a white Sheet, no Action lies; it appearing from the latter 
Us. Words, that only ſuch Offence as is puniſhable in a ſpiritual Court ws 
intended by the bare 5 i | 
8. It muſt on the other Hand ſometimes happen, that the Senſe of 
Words which would not have been actionable, if no others had been 
ubliſhed at the ſame Time, is ſo changed by ſubſequent Words, 28 t0 
rendered actionable. | 


. 


9. When this is the Caſe, the ſubſequent Words are ſaid to be ac- 
ee 10. No 


* 


cCumulative. 


cc... aa 


2532 >> 3&0 


1 


1 


ff.. 0, 

10. No Action lies for ſpeaking theſe Words to F. S. You are a Rogue - 1 Rol. Abr. 
But if the Words had been, You are a Rogue of Record, an Action would 43. . 
have lain; in as much as, the whole Words would then have imported a fy v. 


Charge of having been convicted of a Crime. | | 
* 11. No Action lies for ſpeaking theſe Words to 7. N. Thou art a *Pa ectr 


Rebel : But if the Words had been, Thou art a Rebel, and all that keep thee Cro. Eliz. 
Company are Rebels, and thou art not the Queen's Friend, an Action would 638. 

have lain; in as much as, it would have appeared from the whole Words, e So. 
what Kind of Rebel the Speaker intended. | "ny Wat Abr. 


1 8 69. 

12. No Action lies for ſaying to A. B. T hou art for ſauorn: But an Action 1 Rol. Abr. 
would have lain, if the Words had been, Thou art for ſauorn, and 1 auill 70. pl. 46. 
ſet thee on the Pillory ;, for it would then have appeared, that ſuch forſwear- 
ing was meant, as A. B. may be ſer on the Pillory for. | 8 

13. I theſe Words are ſpoken to F. S. thou art a Clipper, and thy Neck 3 Lev. 166. 

all pay for it, an Action les; in as much as, it appears from the whole SONG 8 
Words, that a Clipper of Money was intended. | Yan 

14. It was, in two Caſes, holden, that for ſpeaking theſe Words to Cro. Jac. 114. 
J. M. Thou art a 2 for thou haſt ſtolen a Tree, no Action did lie; be- Ars v. 
cauſe the latter Words were explanatory, and only ſhewed the Reaſon of 5 
calling Thief; but that, if the Words had been, T hou art a Thief and haſt Cro. PF pool 
folen a Tree, an Action would have lain; in as much as the Word and Gyer v. 
would have made two diſtinct Sentences of the Words, in which Caſe the 0rd. 


latter Words would have been accumulative. a Trin. 7 Jac. 
| = ; 4 1 Com. 8 
3 5 | 177. 
15. But in a ſubſequent Caſe, wherein theſe Words were ſpoken to Hob. 331. 
ſ N. Thou art a Thief, and haſt ſtelen twenty Load of my Furge, it was Clerkv. Gil. 


olden, that no Action did lie; and by the Court: The Words, and thou bert, Trin. 


10 folen, and the Words, for thou haſt ſtolen, do, according to the com- Ic. . 
mon Acceptation of the Words, mean the ſame Thing. 
16. The Doctrine laid down in the Caſe of Clerk v. Gilbert, has been IA. Raym. 
ince adhered to. bs 95 Baker 
V. Fierce. 


— 


. 2” — 


(5) Of the Pleadings in an Action for Cords. 


. 


1. In the general. 


. þ two Perſons have publiſhed Words, for which an Action lies, an Cro. Jac.647 
Action cannot be maintained againſt them jointly ; the Publication Chamberlain 


_ another, 2 


Hawk. P. C. 343- Palm. 313. 


2. If Words, for which an Action lies, have been publiſhed of two Pyer 19. 
Perſons, they cannot join in an Action againſt the Publiſher ; the Damage Yelv. 129, 
io one not 8 a Damage to the other. | 7. * 
„ It is by the 21 Fac. 1. cap. 16. enacted, “ That all Actions upon Sit 
. the Caſe for Words thall be brought within two Years after the Words 

ſpoken, and not after.” . 815 TY 5 | 
4. It has been holden, that this Statute does not extend to an Action 2 Sid. 95. 
ll, which become actionable by reaſon of the ſpecial Damage _ Cas 

om them. | - Salk. 206. 
8 In the Declaration in an Action upon the Caſe, it was alledged, Cre. bag 
t the Dfendant ſpoke of the Plaintiff divers falſe and ſcandalous 8 55, 


| of one not being the Publication of the other, v. White and 


» of which the Tenor follows: Thou art an arrant Whore, and an Garford y, 


I Torm-eaten Jade, and one of thy fides hath been eaten out with the Pox. Clark. 
"as holden, upon a Motion in Arreſt of Judgment, that the Declara- 
: | ; tion 
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% Plaintiff, the Defendant may in his Plea ſet out ſuch of theſe as ale . 


I ET 


2 TermRep. tion is bad, becauſe it is not alledged expreſsly, that the Deſendant 


473. theſe Words; and by the Court: Some Words, which would, per 


have rendered the reſt not actionable, may have been omitted. It is fu. 

*Page512 * ficient to plead a Deed or Record by way of Recital, becauſe the Be. 
5 cital may be compared with the Deed or Record: But if there be a Mi 
take in the Recital of Words ſpoken, no Recourſe can be had to ay 


Thing, by which the Miſtake may be corrected. 


ler. 333. 6. In the Declaration in an Action upon the Caſe, it was alledged, tha 
| Cotterily. the Defendant ſpoke certain Words, which were actionable; and thy 


Matthews. the Declaration went on, cumgue etiam poſtea the Defendant ſpoke othe 
2 Lev. 193. Words, which were likewiſe rn A Verdict being found ſor 
/ e my ons e . ts 
- Plaintiff, and entire Damages being given, it was objected, in order ton. 
reſt Judgment, that the latter Words are not alledged poſitively, but h 
way of Recital; and divers Caſes were cited, where Judgment had ben 
arreſted in Actions of Treſpaſs ; becauſe it was only alledged, cun th 
Defendant committed the Treſpaſs, Judgment was given for the Plaiuif; 
and by the Court: This being an Action upon the Caſe, and the forme 
Words being laid poſitively, the latter ſhall be intended to be poſit, 
The Words cumgue etiam are, in divers Dictionaries, ſaid to mean ti 
ſame as porro, and in that Senſe they are uſed by ſome of the beſt Lui 
Authors. 5 HY | | 
1 Keb. 273. 7. Upon a Motion in Arreſt of Judgment in an Action upon the Cat, 


- Motley. it was inſiſted, that it was only alledged in the Declaration, that the De. 


Saney. fendant ſpoke lc fa 165 verba; whereas it ought to have been i. 
woes quod fifte & falſo dixit. The Declaration was holden to be wel 
enough. | | | 

Noy 35. 8.4 Writ of Error being brought upon a Judgment, in an Action fir 

_— Y- Words in themſelves actionable, it was aſſigned for Error, that it is only 

> ark alledged, that the Words were ſpoken fal/ely ; whereas it ought to hut 

been alledged, that they were ſpoken falſely and maliciouſly ; but by tit 

Court: This is no Error, for ſuch Words imply Malice. 

Oro. Eli. 9. It is ſufficient to alledge in the Declaration in an Action for Word, 

BOT. that the Defendant ſpoke the Words palam & publice ; for the Words ju 

H. am & publice imply that the ſpeaking was in preſentia et auditu alin 

2 Bl. Rep. 1038. „ | | „ 

> Lev. 193. 10, If the Plaintiff in an Action upon the Caſe declare for the ſpeakug 

Mors v. of two Sets of Words, and only the firſt Set are alledged to have be 

Thacker. © ſpoken in preſentia & auditu quamplurimorum, the præſentia & uin 

suamplurimorum, Which is alledged as to the firſt Set, ſhall go to ie 


＋ 


ſecond. | 


Cro. Eliz. II. If it be alledged in the Declaration in an Action upon the Caſe, ua 


436. the Words were ſpoken in præſentia diverſorum, it is well enough; 1. 


Hall v. 


Henneſley. though it be not alledged, that the ſpeaking was in auditu diverſe; 
Noy 57. for, as the Words are alledged to have been ſpoken in pre /entia dive. 


Comp. 276 rum, it ſhall be intended, that they were ſpoken in auditu diverſorm. 


12. It is uſual to alledge in the Declaration in an Action for Words, tat 


Seien the Plaintiff is of good Fame: But this is not traverſeable. 
S In the Declaration in an Action for Words, it was alledged, that 


13. 
the Piaintiff was of good Fame. The Defendant pleaded, that at the Tine 
of publiſhing the Words, the Plaintiff was not of good Fame. The fla 

was holden to be bad; in as much as, it only anſwers to a Matter of 
| ducement, which did not require any Anſwer. _ 
*Pageg13 14. As the Senſe of Words is to be collected from the Conſiderzun 
4 Rep. 13, of the whole Words, and of all the -CircumſtanceF which attended * 
14, 19. Publication of them if any of the Words, or any Circumſtance “ 
Cro. Car. attended the Publication of them, be omitted in the Declaration of 


terial for hum, 15K 


SL A MF 8 R | 

15. In an Action for calling the Plaintiff +" pawn Man, the Defendant 2Brownl.49. 
pleaded in his Juſtification, that the Plaintiff was perjured in a certain _ v. 
Cauſe, and judgment was for him. Another Action being brought by the 79> 
Plaintiff for the ſame Words, the Defendant pleaded this Judgment in 
Bar, and it was holden to be a good Plea. | 4 

16. After Judgment for the Defendant in an Action for theſe Words, x Lev. 248. 
He is a raſcally Alderman, 'a fatious Alderman, and a Lampooner, a Gardiner v. 
ſecond Action was brought for the ſame Words, with an Averment, Heu. 
mat the Word Lampooner means Libeller. The Defendant pleaded 
in Bar, that a former Action was brought for the ſame Words, except 
that the Word Lampooner is, in the Declaration in the preſent Action, 
averred to mean Libeller. Upon a Demurrer to this Plea, it was inſiſted, 
that, by the Explanation of the Word Lampooner, the preſent Action is be- 
come a different Action; but by the Court: As the Plaintiff has been once 
barred in an Action for the ſame Words, he ſhall never intitle himſelf to 
another Action by an Explanation of one of the Words. | 

17. If the Words alledged in the Declaration are not actionable, no Styles 70. 
additional Words in the Replication can make them ſo; for the Defend- Anon. 
and cannot rejoin to any Words in the Replication, which are not contain- | 
ed in the Declaration. | f 


18. It is very dangerous for che Defendant in an Action for Words to 4 Rep. 14-2. - 


demur to the Declaration; for he may, atter taking the Chance of trying Doct. pl. 186. 
the Fact, avail himſelf of any Matter in Arreſt of Judgment, which would | 
have been good upon a Demurrer. : 


2. In what Caſes, an Averment is neceſlary. 


19. It was heretofore doubted, whether an Action did lie, for publiſh- Yetv. 2x. 
ing Words which import a Charge of Murder; unleſs there was an Aver- Sid. 53. 
ment, that the Perſon ſaid to be murdered is dead. | | 

20, But it has been long ſettled, that an Action does lie, for publiſhing Oro. EH - 
Words which import a Charge of Murder; although it be not averred, 569, 823. 
that the Perſon ſaid to be murdered is dead; for that this ſhall be intend- Cro. Car. 
ed; unleſs it appear in the Pleadings, that he is alive. | 2 

id. 53. 
9 1 Ventr. 117, 149. 2 Bl. Rep. 950. 
21. In an Action upon the Caſe the Plaintiff declared, that the De- Cro. Jac. 
| fendant, being his natural Brother, publiſhed theſe Words of him, My 797- 
Brither is perjured. Upon a Motion in Arreſt of Judgment. Yelwerton, nan v. 
]. was of Opinion, that the Action did not lie; and by him: Words, in , Com. Dig. 
order to render them actionable, ought to be ſo certain, as to the De- 187. 
ſcription of the Perſon to whom they relate ; that every Perſon who hears 
| them may know to whom they do relate. The Defendant may have ſe- 
veral Brothers; and it would be very unreaſonable,” that every one of 
them ſhould be able to maintain an Action, by averring that the Words 
vere publiſhed of him. Williams J. was of Opinion, that the Action lay; 
| and by him: As the Plaintiff has averred, that the Words were publiſhed 
« him, and the Jury have found the Defendant Guilty, the Court is 
aſcertained, that the Words were publiſhed of the Plaintiff. Tanfield, 4 
was likewiſe of Opinion that the Action lay; and by him; If the Word 
had been, One of my Brothers is perjured, an Action would not have lain, 
in 25 much as it would then have appeard to the Court, that the Defend- 
= had more than one Brother, and the Want of Certainty, to which of the 

'Others the Words did relate, could not have been cured by the Aver- 
nenn and the Verdict: But as it does not now appear to the Court, that 
the Defendant had any other Brother than the Plaintiff, and it is averred 


that the Words were ubliſhed of hi d the Jury have found the 
| hs 88 0 28 Defendant 
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| Cro. Jac. 23. If it be ſaid by J. . to J. 


 Snithy. in order to arreſt Judgment, that the Words cannot be applied to the 


1 Rot. Abr. 25. If it be averred, that, in a Colloquium between the Plaintiff anl 


Cr. Jac. 27. If theſe Words are publiſhed, in a Colloquium concerning J. 


* 


* 


1 S107 d | 
Defendant Guilty, the Plaintiff ought to have Judgment. This Cp 30 
being afterwards moved in full Court, it was reſolved by all the Juſtice 

chat the Action did lie; and Judgment was given for the Plaintif, 

1 Rol. Abr. 22. If theſe Words are publiſhed, Captain Nelſon 7s a Thief, an Ain Wor 

35. lies for Robert Neljon, if it be averred, that there was, at the Time 9 

Nelfn v. publiſhing the Words, a Colloquium concerning him, and that they ver 

Sti. publiſhed of him; it not being neceſſary to aver, that he was, at ty 

Lime, a Captain, or uſually called 1 tain. 
. Thy maſter Brown hath robbed , «260 

444- any Perſon of the Name of Brown, if it be averred, that the Wark 8 


| Brownv. were ſpoken of him, may maintain an Action, although it be not aver, tiff u 


Lowe. that he was the Maſter of F. M. of whom the Words were ſpoken; fy 
x Rol. Abr. it ſhall not be intended, that J. N. had more than one Maſter of the Nin wort 


5 of Brown. 


LP XY „ In an Action upon the Caſe the Plaintiff declared, that the JJ. him 


fendant publiſhed theſe Words of him, He is a Thief. It was objede the ( 


Ward. Plaintiff more than to any other Perſon ; it not being averred, that, 2 | 
| the Time of publiſhing them, there was a Colloquium Concerning the a” 
Plaintiff. Judgment was given for the Plaintiff; and by the Court: [ti 

ſufficient to aver, that the Words were publiſhed of the Plaintif, and the 

Jury, by finding a Verdi& for the Plaintiff, have found that the Work pal 

were publiſhed of him, which helps the Caſe; for otherwiſe, they woul 8 

have found the Defendant Guilty. 1 


$5. Defendant, the Defendant ſaid, Thou art a Thief, an Action lies, although 
Bijkop v. it be not averred, that the Words were ſpoken of or to the Plaintiff; for 
Fitzherbert. 2, they were ſpoken in a Colloquium between the Plaintiff and Defend. 
ant, it muſt be intended, that they were ſpoken to the Plaintiff, 
Cro. Jac. 26. In an Action upon the Caſe, the Plaintiff declared, that the De 
241.  fendant publiſhed thoſe Words of him, being a Juſtice of the Peace, . he h: 
Beaumond v. for Malice and Spleen did many Times auręſt the Law, and pervert Juficy the \ 
Haſling:. "to ſerwe his own Turn. It was objected, in order to arreſt Judgment, that the ( 


it doth not with ſufficient Certainty appear, that the Words were publil. the c 
ed of the Plaintiff; it not being averred, that at the Time of publiſhing 35 
them there was a Colloquium concerning him. Judgment was given for dilgr 
the Plaintiff; and by the Court: It is the uſual Courſe, and kuck, to aver 
aver, that the Words were publiſhed of the Plaintiff. The Judgment ws quiul 


affirmed upon a Writ of Error. 


557. Mr. Deceiver has deceived the King, J. S. may maintain an Action, if it a 
Fleerwoed v. be averred, that, at the Time of publiſhing the Words, there was ſuct 
—_ Abr. Colloquium; and that he was, at that Time, one of the King's Recen. that, 


ers; although it be not averred, that, at the Time of publiſhing the bis 
14. Rayn. Words, there was a Colloquium concerning his Office of Receiver; fo, 


2417. as it is averred, that, at the Time of publiſhing the Words, he was ou. 
of the King's Receivers, it ſhall be intended, that they were publiſhed f 
concerning his Office of Receiver. | | 4 nt 


28. As the Caſes are not reconcileable as to the Point, whether an Aon and. 
lies for publiſhing diſgraceful Words of a Tradeſman concerning his Trad; Wy 
unleſs it be ayerred, that, at the Time of publiſhing the Words, the Plai- 
tiff did exerciſe the Trade, it will be proper to mention the principal Cale 


upon the Point. | | | eee 
Cro. Eliz. 29. In one Caſe it was holden to be ſufficient for the Plaintiff in ſack then 


72 Actions to aver, uod fuit mercator, per magnum lempus. 1 Wor 
. „ is Re A e wi 7. 30. Ave 
Paſch. 34. 
Eliz. | 
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30, In another Caſe,. wherein the Plaintiff in ſuch Action declared, Cro. Ea. 
quod per multos annos jam retroattos fuit mercator, the Court doubted, '* 640 
whether, as it is not preciſely alledged, it ſhould be. intended from the F. hy 
Words, per multos annos jam retroactos fuit mercator, it ſhould be intended Trin. 42. 
that the Plaintiff was a Merchant at the Time of publiſhing the Words. Elis. 

31. In another Caſe, wherein the Plaintiff in ſuch Action declared, that Yelv. 159 
| for five Years preceding the firſt day of May he had exerciſed the Trade Tuthill v. 
of a Draper, een, was given for the Plaintiff. . It was objected Milton. 
upon a Writ of Error, that the Declaration is not good; becauſe it is not TO . 
weciſely alledged, that, at the Time of publiſhing the Words, the Plain- 22. Ve. 
tiff was a Draper. The Judgment was affirmed ; and the Court agreed; S. C. 
that the following Diſtinction taken by Yelverton was well founded; 2 Burr. 1688. 
namely, that if an Action be brought by a Perſon in an Office, which he 
holds during the King's Pleaſure, for Words which are diſgraceful to 
him in his Office, it muſt be expreſsly alledged, that the Plaintiff was in 
the Office, at the Time the Words were publiſhed ; but that, if an 
Action be brought by a Perſon of a Profeſſion or Trade, for Words which 
are Diſgrace to him in his Profeſſion or Trade, it is ſufficient to aver, 
that he has for ſome Years paſt exerciſed the Profeſſion or Trade; for it 
ſhall not be intended, that he has diſcontinued his Profeſſion: or Trade. 

32. In the laſt Caſe, the Caſe of Gardener v. Hopwood, Trin. 38 Eliz. 
was cited; in which it was holden to be ſufficient, for a Plaintiff in ſuch 
Action to aver in his Declaration, quod per multos annos jam retroattus 


artem merchandizandi exercutt. 


33. In another Caſe, wherein the Plaintiff in ſuch Action declared, Cro. Car. 
quod per magnum tempus uſus fuit the Art of a Drover; the Declaration ng 1 
was holden to be bad; becauſe it is not averred, that, at the Time of an. 
publiſhing the Words, the Plaintiff was a Drover. | Mich. 8 Car. 


x Jon. 304- 


| | ; S. C. 
34. In another Caſe, wherein the Plaintiff in ſuch Action declared, that sid. 42 f. 
he had been a Merchant for the Space of twenty Years, without adding Drate v. 
the Words, /aft paſt; the Declaration was holden to be good; and by Hi. 
the Court : It ſhall' be intended, notwithſtanding there are Opinions to oo 
the contrary, that the Plaintiff continued to be a Merchant. Tm 
35. It is in the general true, that an Action does not lie for publiſhing Salk. 694. 

diſgraceful Words of a Tradeſman concerning his Trade; unleſs it be 2Saund. 307. 
werred, that, at the Time of publiſhing the Words, there was a Collo- Latch. 114. 
quum concerning his Trade. | 2 _ I15. 

| 2 Lev. 62. Stra. 696, 1169. Ld. Raym. 1417. 


36. But if it appear from the Words publiſhed of a Tradeſman, that 2 Lev. 125, 
they were publiſhed concerning his Trade, it is not neceſſary to aver, 250. 


that, at the Time of publiſhing them, th Colloquium ing 2 Lev. 62. 
b Trade. eo 85 g them, there was a Colloquium TY 5M 2275 
Id. Raym. 1417. 


37. If theſe Words are publiſhed of a Tradeſman, Have a Care of him, 2 Lev. 62. 
4 net deal quit h him, he is a Cheat, he has cheated all the Farmers at E. Reeve v. 
and now he is come to cheat at F. an Action lies; although it be not aver- FR 
+ that, at the Time of publiſhing them, there was a Colloquium con- 
coming his Trade; it being apparent from the Words, that they were 
publiſhed concerning his Trade 5 „ | 1 
38. If three Men have given Evidence at a Trial, and J. S. ſay to * ages th 
One of you three is perjured, no Action lies; for there is in theſe 3 Wees 


wood ſuch a total Want o Certainty, that it cannot be FINES by any Cage. 
| | | | 39. But 
PF 
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1 Rol. Abr. 39. But if in a Converſation concerning ſix Defendants to a Bly > 


Haſtings. 


75- Chancery, it be ſaid by J. S. Theſe Defendants are thoſe who helps; 
Foxcroft v. nurder J. N. every Defendant may e an Action 1 it be —. 
ho that, at the Time of ſpeaking the Words, there was ſuch Colloquium, 
aand that he was one of the Defendants. | 0 
Cro. Jac. 40. No Action lies for ſaying to J. N. You are as bad as your Wit 
331. avhen ſhe ſtole my Cuſhion ; unleſs it be averred, that the Felony alluded 
— Y- to was committed. WES ͤ 8 
5 „ 41. So no Action lies for ſaying to F. S. You are as great a Re 
| 5 wats J. N. who flole Quilts, except it is Ares that F. N. did ſteal Quits. 
Pinfold. | 
2 Jas. 42. It has been holden, that no Action lies for publiſhing theſe Word 
687. of J. S. He is as arrant a Thief as any in England, unleſs it be averted, 
Fefter v. that there is a Thief in England | 
Browning. | | 
Hutt. 73- 2 Wilf. 300. | 6 | 1 
Sid. 53 43. But this Caſe does not ſeem to be Law; for it is laid down in 
Dacyv. another Caſe, that if theſe Words are ſpoken to J. N. As ſure as Gul 
Click, overns the World, or King James this Kingdom, you are a Thief, an Afton 
ies; although it be not averred, that God governs the World, or King 
James this Kingdom; becauſe a Thing ſo apparent as either of theſe h 
| need Dor be . 1 
| | 44. If F. N. have publiſhed theſe Words, F. S. ſays I am a perjimi 
b ee Rogue, he is a perjured Rogue as well as I. J. S. $a cribs an Aion 
Fuller. without averring, that the Defendant is a perjured Rogue; for the Words 
as well as I, amount to a Confeſſion of his being ſo. | 
1 If theſe Words are publiſhed of 7. V. He robbed the Hockley 
13 47. Butcher, there is no Neceſſity to aver, in the Declaration in an Action 
 Willams. brought by J. N. that there was a Hockley Butcher; for the Words then- 
| ſelves imply that there was. | | 
133 46. It is not neceſſary to aver, what the Meaning of Words publiſhed 
Aon in a foreign Language is in Engli/h; it being the Duty of the Judge 
| before whom the Cauſe is tried, to inform himſelf of this from thoſe 
who underſtand it. | F | | 15 = 
N Abr. 47. It is not neceſſary to aſcertain the Meaning of ſuch Engl; N 
15 * NT as have a local Signification, by an Averment ; A it is to be preſumed, 
| that the Judge, before whom the Cauſe was tried, does underſtand the 
Meaning of ſuch E:g/if Words; and, if he do not, it may be learned 
from the Witneſles. | | a 
*Pageg15 * 3. In what Caſes, a Colloquium is neceſſary. 
48. A Colloquium is a Converſation, which was had at the Time ad 
| Publiſhing the Words for which an Action is brought. 
49. It Is in the general true, that an Action does not lie for Words, d 
Account of their being diſgraceful to a Perſon in his. Office, Proſeſios 
or Trade; unleſs it be averred, that, at the Time of publiſhing the 
Words, there was a Colloquium, concerning the Office, Profeſſion, ot 
Trade of the Plaintiff, | | 
2 Saund. 50. In an Action upon the Caſe the Plaintiff declared, that be w#? 
307. Draper, and that he gained his Living by buying and ſelling Clott 
Todd v. and other Goods; and that the Defendant, intending to flander 


Plaintiff in his good Name and Credit, ſpoke theſe Words to him, il 1 
are a cheating Fellow, and keep a falſe Book; and I awill prove it. It ws 
objected, in order to arreſt Judgment, that it is not averred, that, 2 

Time of ſpeaking the Words, there was a Colloquium concermug a 


Plaintiff, or concerning his Dealing by way of buying and lu? * 


VVV 
conſequently, that the W ords are not diſgraceful to him in his Trade. 


17 led 
d t Judgment was arre ed. 85 8 5 
Ted kr an Action upon the Caſe the Plaintiff declared, that he was Salk. 694. 
in, \ Trader; and that the Defendant ſpoke theſe Words to him, You are a 5 Mod. 398. 


Cheat, and have been a Cheat for divers Years. Upon the firſt Motion in S. C. 
an Arreſt of Judgment, Holt, Ch. J. was of Opinion; that, as the Words 
moſt be underſtood of the Plaintiff's Way of living, it was not neceſſary to 
aver, that, at the Time of publiſhing them, there was a Colloquium con- 
cerning the Trade of the Plaintiff; but he afterwards changed his Opi- 
nion, and Judgment was arreſted. | 
52. It was holden, that an Action did not lie for ſpeaking theſe Words to $tra. 1169. 
the Plaintiff, You cheated the Lawyer of his Linen, and ſtood Bawd to your Davis v. 
Daughter to make it up with him; you cheat every Body; you cheated me of Miller, 
a Sheet; you cheated Mr. Saunders, and J will let him know it; becauſe it 
is not averred, that, at the Time of publiſhing the Words, there was a 
Colloquium concerning the Trade of the Plaintiff. 5 

53. In an Action upon the Caſe the Plaintiff declared, that the Defen- Ld. Raym. 
dant ſpoke theſe Words to him, Toa are à cheating old Rogue, and have 1417. 


cheated the Fatherleſs and Widow. Judgment was arreſted ; becauſe it is Ou Sag 
con not averred, that at the Time of publiſhing the Words there was a Collo- ds 
King quium concerning the 'Trade of the Plaintiff. | | | 
ſe is 54. But if an Action be brought for Words, on Account of their being 
dilgraceful to a Perſon in his Office, Profeſſion, or Trade, and it appears 
jured from the Words themſelves, that they are diſgraceful to the Plaintiff in 
Mon, bis Office, Profeſſion, or Trade, the Action lies; although it be not 
Vords averred, that, at the Time of publiſhing the Words, there was a Collo- 
| quum concerning the Office, Profeſſion, or Trade of the Plaintiff. 
ckley 55. In an Action upon the Caſe the Plaintiff declared, that the Defendant . Lev. 280. 
Rion publiſhed theſe Words of him, being a Juſtice of the Peace, He is a for- Carne v. 


ſworn Juſtice, and not fit to ſet upon the Bench. Upon a Motion in Arreſt 0/geed. 
of judgment it was ſaid, that it is not averred, that, at the Time of pub- 


liſhed liking the Words, there was a Colloquium concerning the Office of the 
udpe, Plaintiff as a Juſtice of the Peace. Judgment was given for the Plaintiff; 


and by the Court: Such Averrment is not neceſlary ; it appearing from the 
Words themſelves, that they were publiſhed concerning his Office, as a 


'ords, Juſtice of the Peace. | | 

med, 50. An Action lies for publiſhing theſe Words of a Doctor of Phyſic, He 1Rol. Abr. 54 
d the no Scholar ; although it be not averred, that at the Time of publiſhing Cawery v. 
arned the Words, there was a Colloquium concerning his Profeſſion ; — no Cy 


Man can be a good Phyſician, unleſs he be a Scholar. | 8.0 A 
57. If theſe Words are publiſhed of a Tradeſman, Have a Care of him, , Lev. 62. 

and do not deal with him; he is a Cheat, and will cheat yon; he has cheated Reeve v. 

all the Farmers at Epping, and now he is come to cheat Hatfield, an Action Ho/gate. 


me of les ; although it be not averred, that, at the Time of publiſhing the Words, 
Licre was a Colloquium concerning the Plaintiff; it being apparent from the 
5 Words themſelves, that they were publiſned concerning his Trade. 


: 58. In an Action upon the Caſe the Plaintiff declared, that he is a Id. Raym. 
rewer, and has always paid his Debts to the full, without any com- 1480. 
pounding z and that the Defendant, intending to bring the Plaintiff Canten v. 
no Dileredit, publiſhed the following Words of him, He is a ſorry Witt. 
pitiful Fellow, and a Rogue; he compounded his Debts at five Shillings 


Cloths tg Pound, Upon a Demurrer it was argued, that, the Words are not 
er the onable ; becauſe it is not averred, that, at the Time of publiſhin 

bs V 5 » there was a Colloquium concerning the Trade of the Plaintiff 
It ws | UE = Ju * 
12 | 

wo 

conſe· 


| Ges. Car. 60. No Iflue can be joined upon the truth of Words, which ate 


4 Rep. 17. 61. If it be averred, in the Declaration in an Action upon the Cal, tit 


Barkam's that the Defendant publiſhed theſe Words of J. N. He did burn ny Bon, 
| ata _ inuendo a Barn with Corn in it, the Action does not lie; becauſe the 
Ol. r. 


* 3 Abr. 64. If it be averred, in the Declaration in an Action upon the Caſe, thi 
832. pl. 1. the Defendant publiſhed theſe Words of 75 S. He hath forſworn hin{), 
| & 


1 Rol. Abt, 65. But if it be averred, in the Declaration in an Action upon the Ci 


125 
1 0 Y Plaintiff, art a Thief, the Action lies, becauſe it appears plainly, and witt- 
As , Out the Help of the Inuendo, that the Plaintiff was the Perſon intended by 


70. regarded. 


 Rol. Abr. 67. If an ARtion be brought for calling the Plaintiff Thief, the Defes 


3 S. e , 
Judgment was given for the Plaintiff; and by the Court: As the bra. 
ing of ſuch Words of a Tradeſman muſt greatly leſſen his Credit, wy 
be very prejudicial to him. | . 


| 4. What is the Uſe of an Inuendo. 

4 Rep. 17. 59. Nothing, which would otherwiſe remain uncertain, can be reduce 

James v. to Certainty by an Inuendo; for the Word Inuendo, which mean; t& 

Rutlech. ſame as the Word afore/aid, can only refer to ſomething that is bein 
7: Sorin. © | | 


443. tained under an Iuuendo; becauſe ſuch Words are never an expreſs A. 
Slocomb's ment. | 0 
Caſe. 3 | | 

Cowp: 679. 4 Term Rep. 217. 


* 


the Defendant publiſhed theſe Words, One of the Servants of J. S. iu 
| endo J. N. a Servant of J. S. is a Thief, the Action does not lie; fors 
#Page516 It is not averred, that the * Words were publiſhed of J. N. or that ther 
Was, at the Time of publiſhing them, a Colloquium concerning lin, i 
ſhall not be collected from the Inuendo, that he was the Perſon intende 

| by the Publiſher. ; | | 
4 Rep. 20. 62. If it be averred, in the Declaration in an Action Seren . 

u 


Words, He did burn my Barn, are not actionable; it not being Felony 
burn a Barn which has no Corn in it, unleſs it be Parcel of a Manſion-hout 
and what is contained under the Inuendo, ſhall not make them ſo. 

63. An Action would, perhaps, at this Day lie, for Words which in- 
port a Charge of having buena a Barn, although the burning be not fe 
ony : But, ; that as it may, this Caſe applies ſtrongly to the Point ix 
which it is adduced ; namely, that, as the Barn does not appear, with 
the Help of the Inuendo, to have been a barn with Corn in it, it ſhall nx 
be from thence collected, that it was ſuch Barn. 


82. pl. „ 


inuendo before the Juſtice of Afize, the Action does not lie; in as mid 
as, it does not appear, without the Help of the Inuendo, that the Publile 
intended a forſwearing before the Juſtice of Aſſize. 


that the Defendant ſpoke theſe Words to the Plaintiff, Thou, inuendo il 


4 Rep. 17. 
| the Speaker. | | 

Cro. Eliz. 66. It has been holden, that an Action lies for publiſhing theſe Word 
609. the Plaintiff, He avas perjured in his Anſwer in the Star-Chamber, invency 
Corbet v. in a certain Bill exhibited there by the Plaintiff; although it be impob- 
Hill. Abr. Ple, as ſuch Bill was never exhibited upon Oath, that J. S. could be pt 
3; © jured in exhibiting it; and by the Court: as the Words are cuore 
an without the Help of the Inuendo, that is void, and ought not i 


5 What may be pleaded in Juſtification of Words. 


5 „ ant may plead in his Juſtification, that the Plaintiff has been guilty ol 
v. Alam. certain Theft, | 4. 


„ F 3 Wo Ra | 
68. If the Words, for the Publication of which an Action is brought, be, 8 =_ 
J. G. is a ptrfured Mun, the Defendant may plead in his Juſtification, chat 1% aſe | 
S. was perjured in a certain Cauſe. = 7 AN | 
69. It is ſaid to have been agreed by the Court, in an Action for a Libel, e Vol. 3. 


that where ſlanderous Words are in Writing, the Truth of the Charge ; > ogy 4 | 


thereby imported can no more be juſtified in an Action upon the Caſe, than Mich. 
in a criminal Proſecution. But no other Caſe is to be met with, wherein 8 Geo. 2. 
he Doctrine of this Caſe is adhered c. 1 15 
70. In an Action for publiſhing theſe Words of the Plaintiff, He i: 8 
Thief, the Defendant pleaded, that the Plaintiff had been guilty of ſtealing 5 * | 
ſomething. The Plaintiff replied, that after the Felony and before the Pub- © © 
lication of the Words, he had been pardoned by a general Pardon. Upon 
2 Demurrer, this Replication was holden to be good; in as much as the 
Guilt, as well as Puniſhment, is taken away by the Pardon. It was like- 
wiſe holden, that it makes no Difference in ſuch Caſe, whether it was a 
general Pardon, or a ſpecial Pardon, of which the Defendant might have 
been ignorant; for that every Perſon, who publiſhes ſlanderous Words, 
does it at his Peril. | W 
7i. If the Plaintiff reply to a Plea of Juſtification, a general Pardon, it is Raym. 23. 
incumbent upon him to ſhew, that he is not within any of the Exceptions _ r1s's 
therein contained. | | IE 1 : 
* 72. In an Action for publiſhing theſe Words of the Plaintiff, He ole *Page5 17 
Plate out of my Chamber, the Defendant pleaded, that he had loſt Plate Cro. Car. 52. 
out of his Chamber; and that, ſuſpecting that the Plaintiff had ſtolen it, he p. 
did publiſh the Words. The Plea was upon a Demurrer holden to be bad; , Elpineſe 
and by the Court: Suſpicion is not a ſufficient Juſtification for the Publi- Dig. 261. 
cation of ſlanderous Words. DALES, Oi, | | 1 Term. 


Rep. 110. 


3. Common Fame will juſtify the arreſting of a Perſon upon Suſpicion x Rol. Abr. 
of having committed a Felony, and the charging of him in a judicial Way 433 - 
with having been guilty thereof; But common Fame is not a Juſtification ee 

ſor ſuch Charge in an extrajudicial Way. 850 ps 

| 248. Hutt. 13. 1 Term Rep. 111. 2 Term Rep. 199. 


74. The preciſe Words, and all of them, for the Publication of which 4Rep. 13,1 
the Action is brought, muſt be confeſſed and juſtified by the Defendant's | 
Plea, otherwiſe his Juſtification is bad. 5 „ 

5. If an Action be brought for publiſhing theſe Words of the Plaintiff, Fon Ts 
fle is a Traitor, it is not ſufficient for the Defendant to plead, that he only Bk 1 
publiſhed theſe Words, Such Things Traitors do. ; | v. Minors. 
5 | | Rol. Abr. $3. 2 Term Rep. 29. 

76. If the Plaintiff in an Action upon the Caſe declare, that whereas ſhe Styles 118. 
45 of good Fame and ae the Defendant publiſhed theſe Words Strachy's 
of her, She is a common Whore, and the Defendant plead, that at the Time m_ 
of publiſhing the Words the Plaintiff was not of good Fame or Reputation, 
the Plea is bad ; in as much as, it is no Anſwer to the Words, and does only 
80 io what is alledged by way of Inducement, which required no Anſwer. = 

175 If it be averred, in the Declaration in an Action upon the Caſe, that 2 Rol. Rep. 
de Deſendant publiſhed certain Words of the Plaintiff, it is not a good 284. Scarler | 
Juſtification for the Defendant to plead that he heard another publiſh the Jennings. » 
IS que eft radem: For it can never be the ſame Thing, to publiſh _ 
ords and to hear them publiſhed. | FV 
15 2 it be ayerred, in the Declaration in an Action upon the Caſe, that 2 Rol. Rep. 
* efendant publiſhed theſe Words of the Plaintiff; He is a Thief and hath c 
* 20]. and the Defendant plead, that the Plaintiff did ſteal two P ullets, 7: 
3 13 not a good Juſtification ; it being no Anſwer to the Words. o. Elie 
,179; 5» an Ation for ſpeaking theſe Words to the Plaintiff, Thou or 
Yo ” Og for thou haſt flolen my Cloth and half a Yard of Velvet, the Join v. 
EA's Oo Defendant Girtings, 


— rr 
ON ee Is — — Fee” 
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Defendant juſtiſied the ſpeaking of theſe Words, Thou laßt foley Port of 


tue Velvet delivered to you. - e Juſtificatiou was holden to be bad ; be- 
cCauſe it only goes to Partvof the Words. | F 


Oro. Jac. | ; $0, If the Words for . which an Action is brought, charge 


578. a Tradeſman with having been a Bankrupt upon the firſt Day of April 17 
Ugcher v. 17 and the Defendant plead, that the Plaintiff was a Bankrupt upon the 
Betz. * firſt Day of April 1 Ja. and that therefore, he publiſhed the Words, the 


1 Plea is bad; Becauſe it is not averred, that the Plaintiff continued a Bank- 
trupt to the Time of publiſhing the Words; for he might afterwards recover 
„„ %%% I Drone: en Be 5 

14, 19. which are contained in the Plaintiff's Declaration were publiſhed, or if any 
Oro. Car. Cireumſtance attend the Publication of thoſe Words, which would render 

95 them not actionable, the Defendant may in his Plea avail him thereof. 
4 Rep, 13, 82. In an Action for ſpeaking theſe Words to the Plaintiff, Yau are 4 
14. Crom- Murderer, the Defendant pleaded, that, in a Converſation with the Plain- 
zvell's Caſe. tiff concerning Poaching, the Plaintiff confeſſed he had killed a great Num- 
ber of Hares; and that thereupon he ſaid to him, You are a Murderer, 
inuendo a Murderer of Hares. The Plea was holden to be good; and by 
the Court: As this Plea doth confeſs and juſtify the Words, it would be 

.. +. unreaſonable, to confine the Defendant to the general Iſſue. 


*Page518 * 83. The Publication of flanderous Words, for which.an Afton would 


- in the has lie, may in certain Cafes be juſtified, although the Words 
are falle. | 


ve been only 


3 84. The Publication of Words, which import the Charge of a Crime, 
| Son Mie may notwithſtanding the Falſity of them be juſtified, if they Bm 


Hob. 82. Publiſhed in a Courſe of Juſtice. 


Hutt, 113. / * 
1 Rol. Abr. 43. 4 Co. 14. b. 15. a. Ante 499. 


Co. Jac.go. 85. A Barriſter may juſtify the ſpeaking of ſlanderous Words, in 


2 Rol. Abr. pleading his Client's Cauſe, although the Words are falſe ; it wy his 


87. We : ö 2 . 5 wp . . » . | | of 
Sik ate.” muy ſpeak for his Client; and it being likewiſe in a le © 
Ante 498. Juſtice, 


86. A Witneſs may juſtify the ſpeaking of anderous Words in giring 


. . a 27 * ; | 223 
230. bis Evidence which are falſe, this being in a Courſe of Juſtice. 
Buckley v Y Wh | © 


MS. Rep, 37. A Complaint having been made by the Plaintiff againft the Deſend- 


ant in the Court of King's Bench, he exhibited an Affidavit, wherein he 
Young. charged the Plaintiff with having ſworn falſly againſt him. An Action being 
Trin..32 G. thereupon brought, the Defendant pleaded in his Juſtification, that the 


2. in & B. Words ſuggeſted to be libellous, were contained in an Affidavit made in 


huis Defence, againſt the Complaint in this Court, and in Anſwer to an 
Affidavit abr the Plaintiff. The Queſtion upon a Demurrer to this 
Plea was, whether it were a good Plea? All the Juſtices were clearly of 
Opinion that it was; and by Lord Mansfield, Ch. J. if the denying in one 
Aﬀidavit of what is ſworn in another fhould'be deemed a Libel, Actions 
for Libels would be endlefs; for an Action might be brought in every Caſe, 
wherein there are contradictory Affidavits. Witneſſes muſt be at Libe 
* to contradict each other; nor is there any Neceſſity for an Action in. 
Caſe; for if ſlanderous Words, which are immaterial, are contained in an 
3 Afﬀidavit, the Court has power to do complete Juſtice to the Part injured, 
not oniy by ordering a Satisfaction to be made, but likewiſe by ordering 


.* - © flanderous Wo as to be expunged. ö ge 
NS | OL O19" be expunged. - 58. 10 
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Caſe. 1 Rol · 

| : : | OP Abr. 87. 
80. Heretofore the Truth of the Charge imported by the Words, for stra. 1200. 
| Publication of which an Action was brought, was allowed to be given Underwoed 
Fyidence, in Mitigation of Damages, upon the Plea of not guilty : v. Parks. 
t at a Meeting of all the Judges it was agreed, not to allow this to 
lone for the Time to come; becauſe, unleſs the Truth of the Charge 
ported by the Words is e, in Juſtification, the Plaintiff cannot 
ne prepared to ſhew the falſity thereof. | 8 5 


* 


in his Sermon, Which is falſe, the doing of this may be juſtified, - —Greemuod's 


* LIP. FY * Fg * 


. 


In what Kinds of Slanderous Mords Spi⸗ 
ritual Courts have Jurisdiſtion. 


; | 4 

LTHOUGH an Action upon the Caſe for the Publication of 

Words, does not lie, unleſs the Words are in themſelves action- 
|:, or ſome ſpecial Damage has been received from them, the Party of 
om they have been publiſhed is not in all other Caſes without Redreſs; 
if Words amount to a Spiritual Defamation, a Suit may be inſtituted 
2 Spiritual Court. 1 5 80 X 
. No Words amount to a Spiritual Defamation ; unleſs they import a Salk. 692. 


| | oh 
2 Lev. 49. 2. Rol. Abr. 296. . Salk. 548. ra. 946 


al Court for *Page519 


3. It follows, that if no Suit can be inſtituted in a Spivi 
Offence of which the Words import a Charge, none can be inſtituted 4 Rep. 20. 
the Words. | | : $ Mod. 115. 
| EN 9 5 - 11Mod. 140, 
208, 


4 ASuit may be inſtituted in a Spiritual Court for publiſhing theſe 4 Rep. 17. 
ords of F. S. He is an Heretick; Hereſy being puniſhable in ſuch Cro.Jac. 787. 
5. lt has been holden, that a Suit may be inſtitued in a Spiritual Court , Ley. 17. 
e ee Words of a Clergy man, He preacheth nothing but Lies Grunden v. 
Malice; becauſe the Queſtion, whether a Clergyman have diſcharged Faiden. 
Duty properly, is fit to be tried in ſuch Court. | 1 

6. In a ſubſequent Caſe, wherein a Suit was inſtituted in a Spiritual 11Mod.140, 
art for publiſhing theſe Words of a Clergyman, He is an impugent ig- 205, Clark 
ant Blockhead ; his Spiritual Advice is not fit to be followed ; he is not fit Its” 1 
Auniniſter the Sacrament, it was ſaid, in ſhewing Cauſe againſt a Rule * 
ben Cauſe why a Writ of Prohibition ſhould not be awarded, that 
ie Words reflected upon him in his Profeſſion, and the Authority of 
preceding Caſe was relied upon. A Prohibition was awarded, and by 

' Ci. J. Although theſe Words do reflect upon a Clergyman in his Pro- 
. N. do not charge him with any Thing which is puniſhable in a 
muat Court. 5 | \ 

A Suit may be inſtituted in a Spiritual Court for publiſhing theſe , Rol. Abr. 
wh 8 : | v. Whitley. 
doit may for publiſhitg theſe Words of a Woman, She is a Bawdz 

uſe a Bawd is puniſhable in a Spiritual Court. ; 5 1 5 
Hulligbead's Caſe. Ib. 261. 1 Com. Dig. 193. Doug. 380, note (14). 


Ooz | 9. So 


44 
COD 


88. If a Preacher without-an Intent to flander, recite a flanderous Sto- Cro. Jac. 91 


urge of an Offence, which is conuſable in a Spiritual Court. | . 


rs of 7.8. He is a Pander; for a Pander may be puniſhed in a Spi- 296. Lewes | 


* 


* 


1 8 L AGNG DAR R: - 
1 Freem. 9. So it may ppb theſe Words of J. N. He is an Alu, 


ba 55 78. for Adultery is puniſhable in a Spiritual Court. 


| Salk, 692. 10. So it may for publiſhing theſe Words of * $M 614 Wherens 
2 y. , Fornication being puniſhable in a Spiritual Court. | 
Cro. Jac. 323. 3 Lev. 350. 


5 11. It has been holden, that it is not a Spiritual Defamation to ill” 

1 Car. theſe Words of a Woman, She is a Where; for that, unleſs ſhe be x cs 
Auen v. fame Time chared with ſome Act of Incontinency, the Words a: u res 
 Aylef, _ conſidered as Words of Heat.  : 


Paſch. - » | 
4 Car. Sid. 433. 4 Com Dig. 407. 2 Term Rep. B. R. 474. 


717. ᷣͤ , ̃ ethiioh is Gibdto how 
e 1 determined upon conſidering all the Caſes, it is laid down that a Sui 
bete le he be inſtituted in a Spiritual Court, for calling a Woman Whore. 
1 Ventr. 7. 5 | 35 


2 Lev. 63. 13. A few Years after it was again holden, and upon great Confide 
Beruf v. tion, after two Arguments at the Bar, that the Publication of theſe We 
Popple,Trin. of a Woman, She is a Whore, is a Spiritual Defamation; for tha 
| js 220. Words, which render a Woman liable to ſuffer public Pennance, ough 

to be conſidered as Words of Heat. | 


- Salk. 696. 14. The Doctrine of the two laſt Caſes, having been frequently r 'F. 
' Graves v. niſed, it is now ſettled, that a Suit may be inſtituted in a Spiritual Ct the 
Blanchett. for calling a Woman Whore. c | ral ( 
Lev. 193. 8 6 5 . 
Salk. 693. | 


Carth, 498. 15. A Suit maybe inſtituted in a Spiritual Court for any Words, 
Z are tantamount to the calling of a Woman Whore, as well as for al 


Smith. 
. her Whore, | 


545, 5554 5 . | 

2 Lev. 66, 16. If theſe Words are publiſhed of a married Man, He is 4 Ci . 

Teſer v. he cannot maintain a Suit in a Spiritual Court, unleſs his Wiſe join royb 

Davis. becauſe ſhe only is defamed by the Words. e | 

Salk. 692. 17. But if theſe Words have been publiſhed of a married Man, /* 

Smithy. Wittal, he may inſtitute a Suit in a Spiritual Court, without bv 

Wood. joining in it; in as much as, the Words imply his having conſented, amt 
leaſt his having been privy, to the Adultery of his Wife, 

*Page520 18. A Wife may inſtitute a Suit in a Spiritual Court, without ts 

2 oo Abr. Huſband joining in it, for Words which import the _ of her hat 

298. Motam been guilty of Adultery ; becauſe ſhe is liable to do Penance fr 


v. Motam. 


10 Mod. 64. Offence. 


3 Lev. 119. 19. It has been holden, that if 4. ſay to B. the Son of C. Tus 

Vincent v. Son of a Whore, the Sen or Mother may either of them inſtitute 

Alp. a Spiritual Court. | SM | | 

1 But in another Caſe it was holden, that only the Mother c! 

Hoſkins v. tute a Suit in a Spiritual Court for Words publiſhed of her Son, which 

Lee. tantamount to calling him Baſtard; becauſe ſuch Words are not d 
tory to the Son. MFM ¶ẽ Jen | 


(U) 


7777 D. K; 0 


In what Caſes, a Prohibition lies to a Suit 
in a Spiritual Court for Words, _ 


Where aclonable Words are coupled with Words which are a Spiritual | 
SO Defamation. | *NNCöͤ; 


Adult 


F Words, for which an Action would lie, are coupled with Words, 4 Rep. 20. 
[ which are a Spiritual Defamation, and a Suit is inſtituted in a Spi- Palmer v. 
Al Court for the whole Words, a Prohibition lies. It would be vex- Ke | 
ous to proceed both in a Spiritual and in a Temporal Court; and the 53. Me Oh 
jured Perſon, if he means to have Satisfaction for the Damage ſuſtained, Comb. 491. 
ut proceed by, an Action in a Temporal Court, the Proceedings in a Cath. 213. 
ritual Court being only pra ſalute anime. | 
2. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe Words r2Mod 248. 

2 Woman, She is a Pockey Whore, a Prohibition lies; for as theſe te v. 

ſords import a Charge of her having the Great Por, as well as being a Pell. 

ſhore, an Action would lie. 3 

3. A Prohibition lies to a Suit in a Spiritual Court for publiſhing theſe 1 

ords of a Woman, She js a Whore and a Thief; becauſe an Action 14,1; 5. | 

ould lie for the Word Thief. 1 | | 1 | 
| 2 Rol. Abr. 295, Ld, Raym. 809. 


4. So it does for publiſhing theſe Words of a Woman, She is a Whe.'s Salk. 5 52. 
d keeps a Bawady-Houſe, becauſe an Action would lie for the latter Galmard v. 
'ords, „5 Rigault. 
5. Although only Words which are a Spiritual Defamation are contained 2 Rol. Abr. 
the Libel exhibited in a Spiritual Court, if it be ſuggeſted to a Tem- 295. Butler 
ral Court, having Power to award a Prohibition, that other Words for v- Bartlett. 
hich an Action would lie, were coupled with thoſe contained in the Li- 

, a Prohibition lies. | | | 


Where a Temporal Damage has been receiyed from Words, which are 
a Spiritual Defamation. | 2 


6. If it be ſuggeſted to a Temporal Court, having Power to award a 
robybition, that a Temporal Damage has been received from Words which 
a Spiritual Defamation, a Prohibition lies. ot a 
7. A Servant to the Abbot of St. Albans had, by the Direction of 4 Rep. 20. 
b Maſter, prevailed upon a married Woman to come to his Maſter's Palmer v. 
lamber. As ſoon as the Abbot was alone with her, he began to find TREE: 
zul with the Meanneſs of her Dreſs. The Woman anſwered, that her 
preſs was as good, as her Huſband could afford to buy for her. Upon 
Bs he told her, well knowing what Women ſet their Hearts upon, that 
| the would ſubmit to his Will, ſhe ſhould go as well dreſſed as any 

A in the Pariſh, As ſhe would not comply with the Propoſal, he 

ier aſſaulting her and making an Attempt to lie with her by Force, 
hich did not ſucceed, locked her up in Ns Chamber, hoping at *Pageg21 
her Time to accompliſh his Deſign. The Huſband being informed 
! all which had paſſed, ſpoke publickly of the Abbot's Kees ta 
5 Wife, and threatened to bring an Action for the falſe Impriſon- 
bent. Hereupon the Abbot, intending to add Oppreſſion to Injury, 
alituted a Suit againſt the Huſband, in a Spiritual Court, for ſaying he 

l ſolicited his Wife's Chaſtity, The whole Matter being diſcloſed to 

Py 5 1 2 a tem- 


_ Court ſhould proceed. | 1 | 
Sid. 274. 8. A Prohibition lies to a Suit in a Spiritual Court, for publ 
Boys v. Boys. Words of a Woman, who has a @ Ihe 

e, 


Miller. which import a Charge of Incontinence; for that only the Word 


Sid. 248. 


— 


Cote v. Cuſtom, and conſequently that a Prohibition lies to a Suit in a Spiitu 
Wingfield. Court, for publiſhing theſe Words of a Woman, who lives in Linn 
Mod. 17 5. She is a Strumpet: : | 


OO % a 7 ÞÞ 
a temporal Court having Power to award a Prohibition, a Prohibition 
awarded; the Court being of Opinion, that as the Spiritual Defamz; 
was coupled with the Afault upon and Impriſonment of the Wie. ; 
which an Action would lie, it was not proper that the Suit in the Spiri 


S2 2 


8. 


to enjoy an Eſtate ſhe is in the I, 
4 Rep. 17- ſeflion of ſo long as ſhe lives chaſte, She is a Whore ; for as the my, | 
3 Lev. 134. Reaſon thereof, be brought into Danger of loſing the , an Ad 


would lie. 3 ; 2 
x Rol. Abr. 9. If a Suit be inſtituted in a Spiritual Court for publiſhing l. 
36. Words of a Woman, who lives in London, She is a Whore, a Prohibing 


8 lies; becauſe, as, by a Cuſtom of that City, a Whore is kable » | 
mitt 138. carted, an Action would he. an HE, 
Lutw. 1039. 10» It was formerly holden, that a Prohibition did not lie to a Suith 


Houblon . Spiritual Court for publiſhing Words of a Woman, who lives in Lay 


S Fass rr 


3 Car. within the Cuſtom. 
Stra. 665. 11. But it bas been fince holden, that the Word Strumpet is within 


Stra: 471. 12. A Prohibition lies to a Suit in a Spiritual Court for calling th 

Ficars v. Huſband of a Woman, who lives in London, Cuckeld ; for, as calling hu 
 Warth. Cuckold is tantamount to calling her Whore, the Word is within 

. 4s. Catom. 1 | 

4 Rep. 17. 13. If a Suit be inſtituted in a Spiritual Court for publiſhing theſe Wor 

of a Clergyman, He is an Heretich, if by Reaſon thereof he loſt a Bene 

fice, to which he was about to be preſented, a Prohibition lies, becauſe 

Action would lie; the Loſs of the Beneftce being a temporal Damage. 

1 Rol. Abr. 14. A Prohibition lies to a Suit in a Spiritual Court for publiſtung thei 

34. Words of a Woman, She had a Baſtard by J. S. if by Reaſon thereof | 

Davisv. loſt a Marriage with J. N, becauſe an Action would lie for the Loſs of th 


Gardiner. Marriage. 
4 Rep. 16. 2 : 2 a 
Cro. Jac. 162. 1 Term Rep. 110. 


2 Nel Abe. I 5. So it does to a Suit in a Spiritual Court for publiſhing theſe Word 
35. of F S. He is a Whoremaſter, if by Reaſon thereof he loſt a Marrige 
Matthew v. with A. D. for the Loſs of a Marriage is as great a Damage to a Mat 


roſe. to a Woman. 
Cro. Jac. ? | 
323, 422. Latch 118. Cro. Car. 269. 


4 Rep. 2x, 16, If a Suit have been carried on in a Spiritual Court fora Spiritual 
| "Defamation, and the Defendant, after agreeing to commute the Pena 
to which he has been ſentenced, by paying a Sum of Money to the Far 
defamed, refuſe to pay the Money, a Prohibition does not lie to al 
in that Court, for compelling him to pay it. HE 


3. Where the Words, which are a Spiritual Defamation, import a Cha 
of an Offence not conuſable in a Spiritual Court. 


17. As only Words, which import the Charge of an Offence which 
conuſable in a Spiritual Court, are a Spiritual Defamation, a P _ 
hes to a Suit in a Spiritual Court for Words which do not import k . 
Charge. The Prohibition is in this Caſe founded upon that e 


uy — —— 


1 
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Power, which the King's ſuperior Temporal * Courts have, to prohibit *Page22 
all other Courts, Spiritual as well as Temporal, from proceeding in a 
Cauſe which is not within their Juriſdiction. | 

18. If » Gut be ipſtraroy in « ipiritua} Court for publiſhing theſe Words « Ler. 4g 
of #Clergyman, He is a Fool, an Aſs, or à Gooſe, a Prohibition lies; the Newman v. 
Reds being Words of heat. | ; | | ' Ringerby. 
19. So if a Suit be inſtituted, for publiſhing theſe Words of a Clergy- Salk. 69a. 
man, He is a Dunce and a Blockhead; I wonder the Biſpop \<vould ordain Coxiter v. 
fuck a Fellow ;, he deſer ves to. have his Gown pulled over his Ears; a arfons. 
Prohibition lies; for a Clergyman is no more puniſhable: in ſuch Court, 1xKod, 246, 
becauſe he is a Dunce and a Blockhead, than another Man. It being ſaid, ' W 
in this Caſe, that a Clergyman may be deprived of his Benefice for want 
of learning, Roll, Ch. J. anſwered, if that ſhould be the Cafe, he muſt 
bring an Action at Law, Deprivation of a Benefice being a Temporal Da- 


| «54 So if a Suit be inflituted, for ſpeaking theſe Words to a Clergyman, Stra. 946. 
You are an old Rogue and a Raſcal, and a contemptible Fellow, and hated Muſgrave 
and deſpiſed by every Body, a Prohibition lies; the Words not being a; B 
Spiritual Deſanation e 2:28 1th 

21. A Prohibition lies to a Suit in a Spiritual Court for publiſhing theſe 8 . 448 
Words of J. S. He is a Knave; becaufe the being a Knave does not make i wee 66s 
a Perſon liable to any Eccleſiaſtical Cenſuree »/ 7 Caſe. 

3 bf Ros 2 Rol. Abr. 206. Sid. 293. 


22. Theſe Words, He is as great a Rogue as over ques hanged, and de- 11Mod. 112, 
ſerves hanging more than Doctor Pims, were holden to be no Spiritual De- SIT v. 
famation; and a Prohibition was granted to a Suit in a Spiritual Court for“ 


publiſhing bem nn ꝛð ͤ nl E N | 
23. A Prohibition lies to a Suit in a Spiritual Court for calling a Man 2 Rol. Abr. 


Drunkard; Drunkenneſs not being puniſhable in a Spiritual Court. 296, Haynes 


v. Poynter. 


24. If a Suit be inſtituted in a Spiritual Court, for calling a Woman 2 Rol. Abr. 
Luan, a Prohibition lies; in as much as, the Meaning of the Word Quean e | 
ac 


is not well aſcertained, and it is moreover a Word of Heat, 85 


V. Stevens, 


* 


_ tion. impoveriſhed : Rival, and perhaps hoſtile, States are thereby en- 
_ - _ Tiched; and the Perſons guilty thereof, being hardened by a Courſe of 
Diſobedience to, and Defiance of, Law, become at laſt fo abandoned aud 


. apainſt it into Execution. 
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x \ nap conſiſts in the bringing on Shore, or in the cam; 


Buty has not been paid, or of Goods of which the Importation or Ei- 
portation is prohibited. | OE oe 


This would be very advantageous to Trade; and it: would, by remoruy 
in Part the Temptation, put ſome Stop to the pernicious Practice of Smuy- 


operate in diſcountenancing this Offence, and in carrying the Laws mad: 


# 4 . $4 N *% ro By * 
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. from the Shore, of Goods, Wares, or Merchandize, for which the 


This Offence is productive of various Miſchiefs to Society. The pu 
lick Revenue is thereby leſſened; the fair Trader is injured ;. and the Nn. 


daring, as not to heſitate at being guilty of the greateſt Offences. 
It muſt be the Wiſh, and ought to be the Endeavour of every Lowe 
of his Country, that many of the preſent high Duties ſhould be lowerel, 


ling, which all the ſevere Ls made againſt it have not been found to 
o. In the mean Time, it is not 3 their Duty, but it highly concerns 
all Perſons of Property, and every Friend to Peace and Order, to co- 


Under this Title, it will be proper to give ſome Account. 


(4) Df Cuſtoms in the general. 
(B) Of the Origin of Cuſtoms. 


() Df the ancient State of certain Cuſtoms. 


1. Of the Duties upon Wool, Wool-fells, and 
Leather. %%% 

2. Of the Duty of Tonnage. : 

3- Of the Duty of Poundage. 5 


(D) Ot the preſent State of the Cuſtoms, 


1. Of the Duty of Tonnage. 
2. Of the Duty of Poundage. 
3. Of the Duties to which Aliens are liable. 


(E) Df prohibited Goods. 15 
* (F) Ot the pecuniary Penalties and Forte 


tures incurred by Pr ons — of SO 
ing, or of ſuch Prattices as have a dit 
Tendency ther eto. 


1. In Ships at Sea or hovering upon the Colt 


2. In 
II ho 


7 


- 


the Shipping or Unſhipping of Goods at any 
2 = Me or Wiart” hot fl appointed 
| 3. In Ships in Port inward Bound. 
4. In Ships in Port outward Bound. 
g. In coaſting Veſſels. 


rju b. In the Cale of Certificate and prohibited Goods. 
2 7. In divers other Caſes, 1 


) Of the corporal Puniſhments to which Per- 
ſons, who have been guilty of ler nmr or 
of ſuch Practices as have a diret Tendency 
thereto, are liable. 3 


d and | 8 85 

550 1. Impriſonment. | 

ered, 2. Whipping. ones 

oring 3. Tranſportation, _ Ts 

mug | 
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(A) Ok Cuſtoms in the general. 

8 a Part, and the moſt confiderable Part of the Offence of Smug- * 
gling conſiſts in the bringing on Shore, or in the carry ing from 
Shore, of Goods, Wares, or Merchandize, without paying the Cuſ- 

ns or Duties, which ought to be paid upon the Importation or Expor- 
tion of ſuch Goods, Wares, or Merchandize, it cannot be improper, to 

re ſome Account of the Cuſtoms in general. ; 

2. Under the Word Cz/oms, is comprized every Duty, which is to be 
id 2 the Importation or Exportation of Goods, Wares, or Mer- 

3- Duties upon the Importation or Exportation of Goods, Wares, or 
erchandize, were perhaps at firſt impoſed, for enabling the Crown to 
xe and maintain commodious Ports and Harbours, and to keep up a 
let for the Protection of the Ships of Merchants againſt Enemies and 
rates. As theſe Services were of a permanent Nature, it was reaſonable 

t the Duties appropriated for defraying the Expence thereof ſhould be 
1 ; and it appears from the Practice of early Times, that this was 


4. The firſt (a) Grant of a Cuſtom now extant was made to the King (a) Rot. pat. 
d his Heirs; and in the (5) great Charter, which was antecedent to this m. 3 E. 1. 
ant, mention is made of antient Cuſtoms, as being due and having m. 1. n. 1. 
a conſtantly paid. It may likewiſe be fairly inferred, from the Fact of * is. | 
ir haying been paid for a Number of Years, without any new De- . 1 
ad of the Crown or Grant from the People, that the Impoſition of an- 2 Inſt. 59. 
it Duties was for a Continuance. From the Length of Time ſome (5) Mag. Ch. 
ent Duties had been paid, in which they differed from ſuch Aids as 3 
only paid during the Continuance of a particular Emergency, they ** 5 2 
Ne bo 4 the Name _ mr e, or cor; By | 
e, ties afterw impoſed upon Goods imported or ex- 

ed have been called, © © "ME | po 5 

8 (B) Of 


$S$MUGOTLEHS 
*Pages2s (B) Df the Origin of Cuſtoms, 
EYTT Las been a mol ces Queſtion, whether the Right of in 


% ; 


poſing Cuſtoms was heretofore in the Crown alone, or whether 
was always in Parliament? V 
Dyer 43. b. 2. The Maintainers of the former Opinion diſtinguiſh between Subj. 


265. b. and Cuſtoms. They admit, that the former were always aſſeſſed in Pr 
Dav. 9. a. b. 1;2ment : But it is inſiſted, that the King alone had heretofore a Right 
impoſe Cuſtoms, in Conſideration of the Licence given by him, to ew 
or import the Commodities upon which they are impoſed ; of the Int 
| he has in the Sea, as being Guardian thereof, and Maintainer of its be 
and Harbours ; and of the Protection given by his Ships to the Ship 
Merchants againſt Enemies and Pirates. e 
3ꝗ. The following Authorities have been likewiſe relied upon, in ape 
of this Opinion. 7 ls 
Dyer 92. 2. 4. A Patent for Life having been granted by Edæu. 6. to a Merchan 
Mich. zMar. Alien, for the importing and exporting of Goods to a certain Value, pay 
ing to the King, his Heirs and Succeflors ſo much as an Engliß Merck 
| ought to pay, it was the Opinion of all the Juſtices in the Excheque 
Chamber, that the Patent continued to be valid after the King's Death, f 
the old Cuſtoms wherein he had an Inheritance by his Prerogative; ad 
that it was only void as to the Subſidy upon Goods, which by a Sutute d 
Tonnage and Poundage had been granted to him for Life only. 
2 Inſt. 62. 5. A Judgment was given in the Court of Exchequer, in an Informatio 
Paſch. IEliz. againſt German Ciol, for a Duty of forty . per Ton, impoſed b 
| cen Mary upon all Wines of the Growth of France brought into th 
m. | : | 
2 Inſt. 63. 6. The Executors of Smith a Cuſtomer were charged in an Information 
Mich. 38,39 for Money received by their Teſtator, on Account of an Impofition d 
Eliz. three Shillings and four Pence, ſet by Queen Elizabeth, under her Pri 
Signet, upon every hundred Weight of Allum made in the Pope's Dom 
nions; and Judgment was given againſt them. | 
2 Inſt. 63, 7. In an Information againſt John Bale, for a Pay impoſed by de 
Paſch. 4Jac. Crown upon Currants imported, Judgment was given for the King. 
16C.r.c.14, 8. Writs were iflued commanding certain Ports, Towns, Cities 10 
Hanpdens Counties, reſpectively, to provide a certain Numberof Ships for his Majetty' 
Caſe. Service, and Suits were commenced againſt divers Perſons, who refuſed u 
pay the Sums aſſeſſed upon them by way of Contribution to this Service 
A Scire Facias being iſſued againſt John Hampden, Eſq; to ſhew Cult, 
why he ſhould not be charged with certain Sums aſſeſſed upon bim, it 
demurred to the Proceeding upon it. After divers ſolemn Argument 
the Exchequer Chamber, it was agreed by the Majority of the Judge 
that 5 _ to pay the Sum aſſeſſed upon him; and there was Judgme" 
9. The principal Reaſons aſſigned for this Judgment were; that, - 
the whole Kingdom is in Danger, the King may by Writs under * 
Great Seal command all the SubjeQts of his Kingdom, to provide nd 
ont at their own Expence ſuch a Number of Ships, with Men, Vile 
and Proviſions, and for ſuch Time as he ſhall think it neceſſary oo 
Safety of the Kingdom ; that the King may by Law, in Caſe of Re 7 
compel the doing thereof; and that the King is the ſole Judge of 
Danger and of what is proper to be done to woo It. 1 by 
10. It is very proper, that Merchants ſhould pay Cuſtoms : But it b 


no Means follows, that they ſhould be impoſed at the Diſcretion 1 
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arbitrary Will of the reigning Prinee; for, whatever ſeeming Difference 
there may be, there is no real Difference between Diſcretion and arbitrary 
Will. | | | | | 


Land as of the Sea; and if ſo, there is as much Reaſon for his having a 
Right to impoſe Taxes at his Pleafure for the Defence of the one as of the 
other. A Right to do this would, beſides making a Parliament in a great 
Meaſure uſeleſs, make all private Property infecure ; for it would, in Caſe 
there were fuch Right, depend entirely 7 the Will of one Man, how 
much of this every other Man ſhould be ſuffered to enjoy. 

12. If the Circumſtances of the Times, when the three former of theſe 
judgments were given, are confidered, they will be found to have ve 
little Weight ; and it is notorious, that no one Thing contributed ſo muc 
to the Troubles which foon after aroſe, and at length ended in the Death 
of the unfortunate Prince then on the 'Throne, as the laft in favour of 
Ship-money did. . - PE | 

13. Inſtead, however, of merely defending the contrary Opinion, and 
being contented with repelling the force of theſe Authorities, it is better, 
in ſo conſtitutional a Point, to act offenſively, and endeavour to ſhew, by 
Authorities of much greater Weight as well as more ancient, that by the 


Frgliſþ Conſtitution the Right of impoſing Cuſtoms was originally in Par- 


hament. | | 4 c 
14. Before I attempt to do this, I ſhall take notice of a Miſtake as to 


this Point of Lord Chief Juſtice Coke's ; by which a very great Man ſeems 
to have deen miſled. 


15. After mentioning divers Cafes, in which it had been holden, that Vaugh. 162. 


certain Cuſtoms were due at the Common Law, and not originally im- 
poſed in Parliament, Yaughan Ch. J. adds, this was in thoſe ſeveral 
„ Reigns the Opinion of all the Judges of the Times, whence we may 
learn, how fallible even the Opinion of all the Judges is, when the 
Matter to be reſolved muſt be cleared by Searchers not common, and 
depends not upon Things vulgarly known by Readers of the Year- 
Books; for ſince theſe Opinions it is known, that the Cuftoms, called 
the Antique Cuſtume, were granted to King Edward the Firſt, in the 
third Year of his Reign as a new Thing, aud were not due to the Crown 


« at Common Law. | 


16. He goes on to cite a Patent dated in the third Year of Edward 
the Firſt, which runs thus, Cum Prelati, et Magnates, et tota Communitas 
Mercatorum Regni noftri, nobis conceſſerint quandam novam Conſuetudinem 
de Lanis, Pellibus et Coriis, tam in Anglia quam in Hibernia d Wallia, 
regnum noſtrum exeuntibus, in perpetuum Nobis et haredibus noftris capi- 
endam, fieut in forma inde. proviſa et communiter conceſſa plenius con- 
linetur. 7 | WES 
17. From the Date of this Patent he obſerves, that the Grant therein 
alluded to muſt have been by the Statute of Firſt We/tminſter, becauſe no 
Other Statute had been made, in the Reign of this Prince, before the Date 
of the Patent. In order to account for the Grant's not being now a Part of 
that Statute, he ſuppoſes, that it was annexed to the Roll of that Statute 
by way of Rider, and was afterwards caſually loſt from the Roll. Having 
thus aſcertained the Time of the Grant, he concludes, that the Cuſtoms 
2 Wool, Wool-fells and Leather, called from their great Antiquity 
WM . Cuſtumæ, were not due at the Common Law, but were granted 
7 the Statute of Firſt Weſtminſter. | | | 
deut, By comparing what is ſaid by Vaughan with 2 Inf. 59. it will evi- 
0 _ appear, that the Opinion of Vaughan was too haſtily formed from 

Comment upon the Grant. It is ſcarce poſſible to be otherwiſe ; 


for a Man of Vaughan's found Judgment and acute Diſcernment muſt, 
nenn 


11. The King may with as much Propriety be called Guardian of the · Page 2b 


Magn. Ch. 
c, 39. 


51 H. 3. ſt. 


5. . 6. 
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2 Inft. 533. 
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Wilk. Leg. 
Anglo-Sax. 


200. 
Leg. Edw. 
11 


Wilk. Leg. 
Anglo-Sax. 


228. 
Leg. Guil. 
Cong. 52. 


Wilk. Leg. 
Anglo-Sax. 


228. 
Leg. Guil. 
Cong. 55. 
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ä JJ | 
upon the leaſt looking into the Matter, have ſeen, that the Cuſtoms pan 
Wool, Woolfells and Leather, exiſted long before. . | 

19. It appears plainly from the Great Charter, that ſome Cuſton; 
ws due at the Time this was made, and ſuch as are therein called 014 
Cuſtoms. | 

20. By the Statute de Scaccario the Manner of accounting by the (4. 
lectors of the Cuſtoms upon Wool is aſcertained. PC 

21. The Words, quandam novam Conſuetudinem, de Lanis, Pellilu 3 
Coriis, contained in the Grant to Edæuard the Firſt, imply ſtrongly, thy 
there was before a Cuſtom upon Wool, Wool-fells, and Leather. 

* 22. This falſe Ground being removed, the next Endeavour ſhall be, 
to ſhew the true Ground, upon which the Poſition contended for is buil; 
namely, that the Origin of Cuſtoms was with the Conſent of Parliament. 

23- In order to diſcover the Origin of Cuſtoms, which are Taxes of: 
r Kind, it will be proper to conſider the Origin of Taxes in tie 
general. l i 

24. In that very ancient Record, de modo tenendi Parliamentum temp; 
Regis Edau. Filii Etlielredi, are theſe Words, debent auxilia peti in jlu 
Parliamenio. 

25. As the Saxon Laws were by this Prince, ſirnamed the Conſeſſo, 


collected into a Body, it is very probable that the Method, praftifed n 
py Time, of granting Aids in full Parliament, was agreeable to thok 
. | | 


26. In the Laws of the Confeſſor, which were afterwards confirmed by 
William the Conqueror, are theſe Words, Debet etiam Rex omnia rit 
facere in Regno, et per judicium procerum regni. 


27. If all Things ought to be done by the King rightly in the King. 
dom, and with the Advice of the great Men of the Realm, . ſurely i 
Thing of ſo much Conſequence as that of impoſing Taxes ought to be {6 
done. 1 | 

28. the filty-ſecond Law of the Conqueror, by which the Feudal Las 
ſeems to have been introduced into England, the Terms thereof being 
quite feudal, run thus: Statuimus ut omnes Liberi Homines fadere et ſacri- 
mento affirment, quod infra et extra univerſum regnum Anglia, quod din 
vocabatur regnum Britannia, Willielmo Regi ſuo Domino fideles efſe wilut, 
terras et honores illius fidelitate ubique ſervare cum eo, et contra inimicti i 
aliegenas defendere, WD i, | 

29. The fifty-fifth Law of the Conqueror runs thus, Volumus etian «: 
firmiter præcipimus et concedimus, ut omnes liberi homines totius Monarchis 
regni noſtri prædicti habeant et teneant terras ſuas et poſſeſſiones fla, ben 
et in pace liberas ab omni exactione injuſta, et ab omni TALLAGIO0, 1 
quod nihil ab eis exigatur wel capiatur, niſi ſervitium ſuum liberum pus 
De jure novis facere debent et facere tenentur, et prout Statutum % ei, 


et illis a Nobis datum et conceſſum Fure hereditario in perpetuum per Cu. 


mune Concilium totius regni noſtri prœdicti. 


30. As the Words, per Commune Concilium totius Regni, are not cor 


| tained in the fifty-ſecond Law, it has been doubted, whether that La- 


Feudal can be ſuppoſed to have been introduced. 


were made with the Conſent of the Commune Concilium titius Regni [ty 


highly probable that it was; in as much as, it appears, from the ff 


Law, that a Law, introductive of the Feudal Law, had been made dung 
the Reign of the Conqueror with ſuch Conſent; and there is no Lav 
extant, antecedent to the fifty-fifth, except the fifty-ſecond, by Which 
J It is not mater” 
whether the Feudal Law were introduced by the fifty-ſecond Law, of by 
ſome other Law, made during the Conqueror's Reign? for, if it were 
introduced by any Law, to which the commune concilium lotiul 15 
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did conſent, that is ſufficient to ſhew all that the preſent Queſtion requires 
to be ſhewn; namely, that it was not introduced without ſuch Conſent. 

1. If this be ſo, that the Feudal Law was not introdueed without the 
Conſent of the commune concilium totius Regni, it may be fairly inferred, 
that there was no Right in the King alone of introducing it without ſuch 
| Conſent; for, if there had been ſuch Right, it would in all Probability 
| have been aſſerted by a Prince, whoſe beſt Title to the Crown, whatever 

other Title he might think proper to ſet up, appears to have been founded 
in Conqueſt. 1 
Wor By the fifty - fifth Law of the Conqueror it is declared, that all the 
Freemen of the Monarchy ſhall have and hold their Lands and Poſſeſſions 
free from all unjuſt Exaction, and from every TALLA OE, fo that nothing 
hall be exacted or taken from them, except ſuch free Services as they of 
| Right owe and ought to do to the King. . | a 
33. The Word Tallage, derived from the French Word Tailler, which Pages z8 
ſignifies to cut off Part of a Thing, is a moſt comprehenſive Word; for it Spelm. 
includes all Subſidies, Taxes, and Impoſitions whatſoever. Ital. 


2 Inſt. 531. 


34. Is it to be imagined, that unleſs the People had a Right to be free go 
from the Impoſition of any Tallage by the King alone, ſuch Right, ſhould 
be granted them by a Conqueror? A Conqueror may, for the Sake of 
making himſelf ſecure in a new Conqueſt, think it prudent to confirm their 
ancient Privileges to his conquered Subjects; but it is ſcarce to be hoped, 
that he ſhould grant them any new Privilege. | 8 

35. By the Introduction of the Feudal Law, inferior Lords, and the Cuſt de 
King as ſupreme Lord, acquired a Right to divers Aids, which were in- Norm. c. 35. 
cidental to Feudal Tenure. Theſe were an Aid for making the Lord's Mad. Hiſt. 
eldeſt Son a Knight; another for the Marriage of his eldeft Daughter; Ech. 427- 
and a Third for the Ranſom of his Perſon when taken Priſoner. 

306. Not content with theſe Aids, inferior Lords demanded an Aid to Mad. His. 
enable them to pay their Fines to the King, and another to enable them Exch. 428. 
do pay their Debts; nay it became a Queſtion in the Reign of Henry the 

Second, whether they might not demand an Aid whenever they entered 

upon any Military Expedition? . | 

37. While inferior Lords thus oppreſſed their Tenants under the Pre- Mad. Hif. 
tence of demanding Aids, the King in his Turn required from them divers Exch. 419, 
Aids, to which they were not liable. This was at length carried ſo far, 4 424. 
that the King did, upon the Occaſion of any War, aſſeſs what Sums he 
pleaſed upon every Knight's Fee. Exactions of this Kind gave great Diſ- 
ſatisfaction, and became at length ſo grievous, that the People in the Reign 
aus flew to arms; and being ſucceſsful compelled + to ſign a 

ter. | ic 
38. = a Clauſe in that Charter the People were reſtored to the Pri- Ant. Paris 
vilege of not being taxed without the Conſent of Parliament, which they , 57. 
had enjoyed under their Saxen Monarchs; and which, except as to the 
Aids incidental to Feudal Tenure, had been recognized by the Conqueror. 
39. The Clauſe runs thus: Nullum Scutagium vel Auxilium ponam in 
n regno noftro, niſi per Commune Concilium regni noftri, niſi ad Corpus 
ueftrum redimendum, et ad promegenitum filium noſtrum militem facieudum, 
et ad filiam primogenitam ſemel maritandam, et ad hac non fiet niſi ratio- 
nabile Auxilium; et ad habendum commune Concilium regni de Auxilio 
dende, aliter quam in tribus Cafibus prediftis, ſummoneri faciemis 
Archiepiſcopos, &c. | I 
40. By this Clauſe even the Aids incidental to Feudal Tenure were to,; wegmin- 
reaſonable, and what was to be paid for two of theſe was afterwards ſter 38. 
aſcertained by a Statute. The Third, for the Ranſom of the King's -3 
erſon, was in its Nature ſo uncertain, that the Value thereof could _ 
| . cally , 
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eaſily be aſcertained. The aſcertaining, as far as it could be done, cf 
the Aids to which the King had clearly a Right as ſupreme Lord, ſhey; 
ho contrary it is to the Genius of the Engliſi Conſtitution, to have 11 

Thing of this Kind depend upon the Will of the reigning Prince. 
41. Under a Pretence that the Charter of oh was extorted whilſt he 
was under Dureſs, no Rgard was paid to it by his Son Henry the Thin: 
and the Clauſe juſt mentioned was omitted in the Great Charter. Durino 
the Reign of Henry, and during a great Part of the Reign of Edward the 
- firſt his Succeſſor, the Practice of aſſeſſing Aids without the Conſent of 

Parliament was revived : But it occaſioned ſo much Diſcontent, that in 

the Twenty-fifth Year of his Reign Edward added ſome Chapters to the 

es Charter, which did effectually ſupply the Place of the omitted 
1 lauſe. | | | 
WW *Pagec2g 42. By one Statute, after reciting that divers People of the Realm had 
2d. 1c. f. before given to this Prince ſome Aids and Taſks, towards his War and 
other Buſineſſes of their own good Will, it is declared, © That ſuch Aids, 
* Taſks or Priſes ſhall not be drawn into a Cuſtom, for any Thing tha 
« hath been done heretofore.” | | | 
4 43- It is probable that the Recital in this Statute was more calculated to 
throw a Veil over ſome late Tranſactions, than to repreſent the real Truth 
of the Caſe; but however this was, it concludes againſt the Right of the 

King alone to impoſe Aids and Taſks. 

Conf. Chart. 44+ By another Statute it is declared, that no Kind of Aid, Taſk or 
25Ed.1.c.6, ** Priſe ſhall henceforth be taken for any Buſineſs but with the common 

| « Aſſent of the whole Realm, and for the common Profit thereof, ſaving 
ce the ancient Aids and Priſes due and accuſtomed.” 

45: Not many Years after this Prince did, by his own Authority, in- 
poſe a Tallage upon Cities, Towns, and Boroughs. | 
46. In the next Year this Prince required of all Freeholders, poſſeſſed 

of Land to the Value of twenty Pounds a Year, an Aid for carry ing on a 

War in Flanders, which they refuſed to pay ; becauſe it had not been al- 

ſeſſed as was required by the 25 Z. 1. c. 6. with the common Aſſent of the 

whole Realm. = ES | Tt ec 

47. The Impoſing of this Tallage, and the Demand of this Aid occa- 
ſioned great Murmurings and Diſcontents amongſt the Commons. To pre- 

vent the ill Conſequences of theſe Murmurings and Diſcontents, and to 
quiet the Minds of the Commons, the Statute de Tallagio non concedends 
| was made in the 'Thirty-fourth Year of his Reign. . 
34 Edw. 1. 48. By this Statute it is declared, that no Tallage or Aid ſhall be in, 
ſt. 4. c. 1, © poſed or levied by us or by our Heirs in our Realm, without the good 
| « Will and Aſſent of the Archbiſhops, Biſhops, Earls, Barons, Knight, 
«« Burgeſſes and other Freemen of the Land.” 1 5 

49. No Words can be plainer, or more abſolute than the Words of thi 
Statute are; but it ought to be obſerved in particular, that the Word 74. 
lage is therein contained, which beſides being the moſt comprehenſive - 
Word that could have been made Ute of, is one of the Words contained in 
the Fifty-fifth Law of the Congueror. 0 : 

50. Upon the whole it appears almoſt beyond a Doubt, that the variou 
Struggles of the People were not to amend the Engli/b Conſtitution ; but 
to deliver themſelves from the Encroachments made at different Times 

| thereupon. They obtained no more from John, when he was in their 

Power; they obtained no more at any Time ſinee; they obtained no more 

at this Time than not to be taxed without the Conſent of Parliament 

This they had a Right to, for it was Part of the Conſtitution ; and had 

by the Conqueror, when in the Plenitude of his Power, been allow 
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If this be ſo, that no Tax could conſtitutionally be impoſed with- 
. Cen of Parliament, it follows, that there never could have 
in the King alone a Right of impoſing ſuch Taxes, as have obtain 
je Name of Cuſtoms. 8 | es 
' Beſides the general Reaſons, which hold for the People's having 
ys had the Privilege of not being taxed in any Caſe without the Con- 
of Parliament, there are ſome particular ones for their having had it 
is. As nothing was of more Conſequence to the People, and more 
cially as they were Inhabitants of an Iſland, than the encouraging of 
n Trade, it highly concerned them to take Care, that this ſhould 


be loaded with 1mproper or exceſſive Duties. If moreover, as has 


ms for a Continuance, it was more neceſſary that they ſhould have 
well conſidered in Parliament, before they were impoſed, than that 
r Taxes which were to laſt but a ſhort Time ſhould. t 
g. It was not only fit, for theſe and divers other Reaſons, that the 
le mould at all Times have had this Privilege: But there is a Cir- 
ance, which ſtrongly evinces that they in Fact always had it; name- 
hat the Right of 1mpoſing Cuſtoms was given up by ſome Princes, 
aſſerted a Right to that of impoſing other 'Taxes. 


| its being therein omitted, that he would not agree to the Inſertion 
hat Clauſe contained in the Charter granted by John, by which no 
, except thoſe due by Tenure, were to be impoſed without the 


ve their ſafe and ſure Conduct to depart out of Ergland, to come 
to England, to tarry in and go through England, as well by Land or 
Water, to buy and ſell without any Manner of evil Tolts, by the 
id and rightful Cuſtoms.” 


ral Cuſtoms, are meant Cuſtoms impoſed without the Conſent of 
lament ; but if any Doubt remained as to the Meaning of thoſe Words, 
removed by a ſubſequent Statute. NEE: 


th the evil Tolt of Wool, that is to ſay of forty Pence for every Sack 
| Wool, and have made Petition to us to releaſe the ſame, we at 
heir Requeſts have clearly releaſed it, and have granted that we ſhall , 
ot take ſuch Things without their common Aſſent and good Will, 
aving to us and our Heirs the Cuſtoms of Wool, Wool-fells and 
eather, before granted by the Commonalty aforeſaid.” 
7. In the printed Statutes the Words quarante ſoudæ, contained in this 
ute, are tranſlated forty Shillings. This does not ſeem to be a juſt 
lation; for it is very improbable, that ſo large a Duty ſhould at that 
ic have been impoſed upon Wool. The Quantity of middling Wool, 
al to what was anciently called a Sack, is not at this Day worth above 
Pounds; and if the Difference between the preſent Value of Money 
the Value of it at that Time, be conſidered, it will be found, that a 
} of forty Shillings was equal, or nearly ſo, to the whole Value of 
«ck of Wool. 5 
5 If from conſidering theſe two Statutes it appear, that by evil Tolts 
b Cuſtoms as had been impoſed without the Conſent of Parliament 
be it follows, that Henry the Third, who would not give up 
of t of impoſing ather Aids, has by the Great Charter admitted, 
oms, hich are impoſed without ſuch Conſent, are not rightful. 
| 59. From 


5. It is pretty clear, that by evil Tolts, as here oppoſed to old and 


* 


(a) obſerved, it was the Practice of the moſt early Times, to impoſe (4). Aue 524. 


54. When Henny the Third granted the Great Charter, it is plain, Page 30 


ent of Parliament. It is however declared by the Great Charter (a) (a) Magn. 
ut all Merchants, if they were not openly prohibited before, ſhall CA. c. 30. 


b. The Words of this Statute are, © and foraſmuch as the greater ,. pq. 1. 
art of the Commonalty of the Realm find themſelves ſore grieved, ſt. 1. c. 7. 


Ante 526. | 


25Ed. 1. c. ö. 


Grant he could not have impoſed it, ſo many Vears before he gaye 
Right of impoſing Aids, except his being perſuaded, that he had m 


„„ , 

$9. From a Patent of Edward the Firſt, dated in the third yg, 
his Reign, which has been already cited to another Purpoſe, it is evid 
that a Grant of a Cuſtom upon Wools, Wool-fells and Leather. 
been made by the Prælati et Magnates, et tota Communitas Mercatruy 


this Prince and his Heirs. 


60. It was more than twenty Years after the Date of this Patent. 
fore this Prince gave up, by the Statute called Confirmatio Charm 


Right of impoſing Aids; and in the mean Time it is certain that he 


in Fact exerciſe it. Can any good Reaſon be aſſigned, for his accept 
a Grant of a Cuſtom, which amounted to a Confeſſion that without! 


good a Right to impoſe Cuſtoms, as he had to impoſe Aids. 
61. It muſt be ſubmitted to the Confideration of the Reader, whe 


What has been ſaid be ſufficient to ſhew, that the Origin of Cuſton 


(5025 Ed. 1. 
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4 Inſt. 29. 


Pages 31 


the Conſent of Parliament? but however that may be, it is certain t 
if the People had not before the Privilege of being exempt from Cuk 
impoſed without ſuch Conſent, this Privilege was fully granted to th 
by the two Statutes of Edward the Firſt (5) called Confirmatic Char 
rum, and (c) De Tallagio non concedendo. 75 
62. It is not neceſſary to the preſent Queſtion, to ſhew, by how m 
ſubſequent Statutes this Privilege has been confirmed: But it will ra 
improper to mention what happened in the Reign of Edward the Tut 
63. A great Part of the Wool grown in England being, in the Reip 
this Prince, manufactured into Cloth, a Queſtion aroſe, whether 20 
in * Proportion to the Quantity of Wool uſed in making Cloth, ſhoul 


paid upon the Exportation of Woollen Cloth ? It was reſolved, tha, 


the Wool was by the Labour of Man changed into another Son 

Merchandize, no Cuſtom ought to be paid; and therewith the Kiny, 

appeareth by the Record, in the Exchequer, held himſelf fatisfid. 
64. It appears, that by a Statute not in Print, made in the Tue 


© firſt Year of this Prince's Reign, a Duty was granted him upon Wodl 
Cloth exported ; and the Reaſon of granting it is ſaid to be; Qui] 
magna pars Lane regni naſtri in eodem regno pannificitur, de qua (ij 


30. aliqua non eft ſoluta, per quod proficuum quod De Cuſtumis et jubfidii 


4 Inſt. 29. 
Dyer 165. 


51 H. 3. ſt. 5. 


f. 6. : 


narum, fi extra regnum ducerentur, percipere debemus multum dinirut 


c. | 

65. The following Remark of Lord Chief Juſtice Cote upon dt 
Tranſactions is very proper. If in any Caſe the King might by 
% Prerogative have ſet an Impoſition, he might have ſet one in th 
« for, as it appeareth from the Record, by making of Cloth the 
« loſt his Cuſtom of Wool.“ Cr 


ere 


() Df the ancient State of certain Cuſtont 
1. Of the Duties upon Wool, Wool-fells, and Leather. 


1. TT does not appear from any Record now extant at what Tine 
were firſt impoſed ; but it ſeems clear, that the Duties upon c 
Wool-fells and Leather, are the moſt anctent of all the Cuſtoms; * 
Mention is made in the Records of the moſt early Times of an) 
2. The Statute De Scaccario, in directing how Collectors of the Cu 
ſhall account, does indeed ſay they ſhall account for every Cp 
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2 Inſt. 59. - 


| Some Years after the Merchant Strangers, in Conſideration of ſome care. Mer- | 
Prvileges and Immunities obtained from this Prince, did by a Charter catoria Ror. | 
tant to him and his ie de N ſacco Lane 40d. de n . 1 E. 
ultra cuſtumam antiquam dimid. Marc. que prius fuerit per ſoluta, et fic 1 Tt. 4 
pro Fog Coriorum Aud. Marc. & de por pho 7 3 40 d. — . | 
artum.illud, quod et antiqua Cuſtuma fuerit, prius datum. 1 | 
5. As this Charter ſpeaks only of theſe Commodities being, at the Time 
it was granted, liable to the Cuſtom granted to this Prince in the third 
Year of his Reign, it may very well be concluded, that all the 'old Cui- 
toms upon them ceaſed from the Time of that Grant. 
6. From this Time the Diſtinction, met with in the Books of Antigua. 
Cuftuma and Nova Cuſtuma, ſeems to have been firſt made, that granted 
before to this Prince being called, probably becauſe it was given in Lieu 
of the ancient Cuſtom upon thoſe Commodities, Antigua Cuſtuma, and 
this now granted by the Merchant Strangers being called Nowa Cuſtuma. 
7. In the Time of Edward the Third the Woollen Manufactures were Orig. De 
ſo eſtabliſhed in England, that great Part of the Wool grown in the King- Saccar. 
dom was made into Cloth. In order to make Amends to the Crown, 10 * 
for the Loſs of the Cuſtom upon Wool hereby ſuſtained, a Duty was 275 bs 


granted upon Woollen Cloth exported. Rot. 4. 


1 | | 4 laſt. 30. 
*8. The Duties upon Wool and Wool-fells imported, after having been *Pages 32 
often varied, are now at an End; the Exportation of both being prohi- 3 F. 4. C. 1. 
bited by divers Statutes. ER 5 | : 4 E.4.c. 1. 
| | 4. 4. . 
13 & 14 C. 2. c. 18. 78 W. 3. c. 23. 9 C 10 W. 3. C. 40. 


9. The Exportation of Leather was once prohibited. Liberty has been 1 Eliz. c. 10. 
lirce given to export it; but, inſtead of reviving the old Duty, ic was . 
made ſubject to the general Duty of Poundage. e 

10. The Duty upon Woollen Cloth exported, after having undergone 1012 W. 3. 
various Changes, was in the Reign of William the Third entirely taken “ 7. 
off, and with this all theſe ancient Duties ended. | 


2. Of the Duty of Tonnage. 


11. The Duty upon Wine imported is very ancient; it having been, 2 Inſt. 59. 
a: long ago as the Reign of Henry the Third, accounted for by the King's Rot. Pat. 
butler under the Name of Priſage. | rd 

12. The Practice antiently was to take for this Duty two Tons of Flet. lib. 2. 
Wie, from every Ship having Twenty Tons or more on Board, one ee phony 
3 the Maſt the other behind it, paying twenty Shillings for each Rot Pat go 

| : ; 


2 Bulftr, 254. Davis 8. b. 4 1aſt. 30. 


- 


13. This Duty, becauſe the Wine was taken for the King's Uſe, ob- 4 Iaſt. 30. 
ned the Name, and till retains the Name of Priſage. | 
of 14. By the Charta Mercatoria the Merchant Strangers granted a Duty Chart. Mere. 
we Shillings per Ton, to the King and his Heirs, upon Wines im- * . 
Air by them: But they were to be exempt from the Duty of Priſage, 2 gülttr. 2 54. 
. ch the Engliſb Merchant ſtill continued liable. 2 Inſt. 30. 
ol. IV. P p 7 15 This 
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- 32, 2 25, to Time, and for very ſhort Spaces of Time. 
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4 Inft. 30. 15. This Duty, from its being received by the King's Butler, db. 
6. Geo. 1. c. tained the Name of Butlerage, and has been fince called by that Nane. 


132. ſ. 8. 16. In the Sixth Year of the Reign of Richard the Second, a Duty of 


4 Inft- 32- two Shillings per Fon upon all Wine imported was granted to him; be 
. . a, it was only to continue for two Years. | 
17. This 1 abtained the Name of 'Tonnage ; and all Duties fn 
impoſed upon Wines have been ſo ealled. | 
2 Int. 32. 18. It ne from divers Records, that the Duty of Tonnage wy 
| afterwards fometimes one Shilling and fix Pence 7 wt Ton; ſometing 
two Shillings; and ſometimes three Shillmgs ; and that it was not graute 
for Life; but upon a partieular Occaſion, or for one or more Years; a 
that Conditions, as to the Application thereof, were frequently annetel 
to the Grants. | . „ | 
Rot. Pari. 19. In the third Year of Henry the Fifth a Duty of three Shillings jy 
3H. 5.n.50. Ton was granted during his Life. | 
31H. 6. c. 8. 20. After the Death of this Prince, the Cuſtom of granting the Duy 
of Tonnage for a few Years only was revived, it nor being granted t 
his Suceeſſor Henry the Sixth for Life; until the thirty-firft Year of ly 
. | | 
Rot. Parl. 1 It was afterwards granted to Edward the Fourth, Henry the Seven, 
4E. 4. 12 E. Henry the Eighth, Mary, Elizabeth, and James the Firſt, for their reſpee- 
tive Lives; and to all of them, except Edward the Fourth, in the ir 


4. c. 3. 
Rot. Parl. | . : 
' 1H. 6 Years of thetr refpective Reigns s; 


Rot. Parl. 


2H. 8. 6 H. 8. c. 14. x E. 6. c. 13. 1 Mar. c. 18. 1 Eliz. c. 19. 1 Jac. e. 33. 


*Pages33 * 22. The Duty of Tonnage was not granted to CHarlos the Firſt until 
16 C. 1.c.8, the ſixteenth Year of his Reign; and it was then only granted from Tune 


| 29, 317, 36. | | 
3. Of the Duty of Poundage. 


23. The Duty of Poundage is ſo called, from its being paid at de 

| Rate of a certain Sum in the Pound. 25 | 
Rot. Chart. 24. The firſt Inſtance: upon Record of this Duty is a Grant of thre 
31E. 1c. 44. Pence in the Pound, made to Edward the Firſt, upon the Goods imported 


27163 ſt. 2. by Merchant Strangers. | 
2 Inſt. 59. | | 3 - 
4 Inft. 32. 25. In the Forty-ſeventh Year of the Reign of Edward the Third, 3 
Rot. Parl. Duty of Six-Pence in the Pound was impoſed upon all Goods exponel 
47E.3-n.14. and imported,, except Wools, Wool-fells, Leather and Wines; and 2. 
Dau. 10. b. Merchants as. well as Merchant Strangers were made liable thereto. 
Rot. Part. 26. In the fourteenth Year of the Reign of Richard the Second, this 
24R.2.n.12, Duty was raiſed to one Shilling in the Pound; but it was three Year 
27R. 2. n. 14. afterwards reduced to fix Pence. : 
Rot. Parl. 27. It was raiſed to eight Pence in the Pound, in the fecond Year of 
2 H. 4.n.9. the Reign of Henry the March ; and in the fourth Year of the ſanc 
4H.4.n.28. Prince's Reign to one Shilling. 5 i 
4 Inſt. za. 28. From this Time, to the nimth Year of the Reign of William the 
120. 2.c. 4. Third, it continued at one Shilling in the Pound. - 
Rot, Parl. 29. Since the fixth Year of the Reign of Richard the Second, thi 
6R.2.n.13. Duty, except.in a very few Inſtances, has. been comprized in the ſame 
4 laſt, 32. Grant with that of Tonnage ;. and has been granted, upon A particulu 
Occaſion, for one or more Years, or for Life, and Conditions, 3 to the 
Application thereof, have been frequently annexed, - "th 
| | | NES : 30. 6 
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unleſs he neglected to produce a Bill of Lading. 


ue; but no Oath was enjoined. | | 
32. The Practice of our Anceſtors, in not enjoining an Oath as to the 
due of the Goods, ſeems worthy of Imitation. Many conſiderate Per- 
ns have been of Opinion, that the introducing of ſo many Cuſtom-houſe 
Naths has not been of Uſe, even to prevent Frauds in the Revenue; for 
at, although a few Perſons may be conſcientious, and ſwear truly, more 
loſt by Sri , upon Oaths, and of Courſe not examining ſo ſtrictly, than 
s thereby ſaved. | 
jot all Caſtom Oaths ſhould be laid aſide; for nothing has ſo much contri- 
uted, as theſe Oaths have, to take off that reverential Awe which ought 


dich have ſo deluged the Land. 2 


d in ſome of the preceding Reigns. 


i 


* 4 Wo WY * * 1 1 1 ol - 7 


NDER this Head no more is intended, than to give a general 
Account of the preſent State of the Cuſtoms. To give a particu- 
Account of the various Duties impofed by divers Statutes on the differ- 
it Kinds of Goods, would be tedious, unentertaining, and foreign to the 
ſign of this Work. It would be too unneceflary ; for this has been al- 
ady done with great Care and Accuracy by Mr. Crouch and Mr. Saxby - 
whoſe Books, profeſſedly written upon the Subject, ſuch Perſons, as de- 
e to have a complete Knowledge of this Part of the publick Revenue, 
ill meet with Satisfaction. OE, | 
2. Much the greater Part of the Duties at this Day payable are comprized 
ler the Denominations of Tonnage and Poundage. 
3. Soon after the Reſtoration, the Practice of granting a Subſidy of theſe 
" to the King for Life was revived; and has been ever fince con- 
MM | 


4 In Proceſs of Time divers other Subſidies of Tonnage and Poundage 9 
e granted: But of all that are now paid, only that called the further! 


| E his preſent Majeſty for Life, the Reſt being appropriated to 
iS Uſes. | | 

P. By the 6 Anne e. 26. Par. 17. it is enacted, © that all and every Act 
di Parliament made in England, and in force there, touching and con- 
rung any Cuſtom or Subſidies there, which are not contrary to or in- 


land or Scotland, or any of them, ſhall extend to Scotland. 
1. Of the Duty of Tonnage. = 
"ln ancient Duty of Priſage upon Wine imported does ftill 


TE Pp2 5 7. It 


dy, which was firſt granted in the Reign of William the Third, is“ 


If this be ſo, it appears to be high Time, that many if 


o be had for an Oath, and conſequently to open the Sluices of Perjury, 


W. 3. e. 2 


0 
I 


oliftent with the Articles of the Union of the two Kingdoms of Eng- : 


30. Heretofore Credit was given to a Merchant's Papers for the Value 27 E. 3. ft. 2. 
f the Goods ſubject to this Duty; nor was he land 2s ſwear to this, © 26. | 


11. Many Frauds being diſcovered, a Power was given to the Officers of 12 E. 4. c. 3. 
the Cuſfos to open and examine Goods, in order to come at the true Va- 


33. The Method of aſcertaining the Value of the Goods ſubject to this 4 Init. 3. 
Jury by a Book of Rates, was practiſed in the Reign of James the Firſt, 


* (D) Df the preſent State of the Cuſtoms, 1 
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Hard. 477- 7. It has been frequently holden in the Court of Exchequer, for the due 


SUDO CT LING 


of preventing Frauds in this Duty, that fingle Priſage ſhall be paid for wwe 
Tons and a Half of Wine, and double Priſage for nineteen Tons, al 
Stricti Furis no Duty was to be paid for leſs than ten Ton, If only wy 
Tons have been imported, Priſage has been ſeldom allowed, withous 
Proof of Fraud; and if the Quantity imported has been leſs than l 
Tons, it has been never paid. } Show 
Hard. 31. 8. By a Charter granted to the City of London, in the firſt Year of x 
Reign of Edward the Third, the Citizens are exempted from the Duyd 
Priſage. The Words of it are, et quod de Vinis Ipſorum Civium ul 
Priſa fiat per aliquem Miniſtrum naſtrum, vel Haæredum Noftrorum, fn 
terius contra eorum voluntatem; vix. de uno Dolo ante Malem et aly 
retro, nec aliquo alio Modo, ſed inde perpetuo fint Quieti. 
Hard. 3 10, 2 The Conſtruction of this Charter has been, that the Exemption ei 
311. Hallen only to ſuch Citizens as are Inhabitants of the City, and only to ſuch Wiy 
v. Travers. as are imported in the Port of London; except a Ship be by Streſs of Ne 
ther driven into any other Port. 5 | 
10. Heretofore the Duty of Tonnage was the ſame upon all Wine 
ported: But in ſome modern Statutes this is different upon Wines of d 
ferent Kinds; and there is in the general a much larger Duty paid ut 
Port of London, than in the out Ports. 3 
ö 11. The different Subſidies of Tonnage are, from the Time or Mun 
of their having been impoſed, thus diſtinguiſhed. 
12. That impoſed by the 12 C. 2. c. 4. is called the old Subſidy. 
135 That impoſed by the 9 & 10 . z. c. 23. is called the funk 
Subſidy. 5 i 
Page 3z5 14. That r by the 2 Anne, c. 9. is called the one third Subl 
15. That impoſed by the 3 Anne, e. 5. is called the two thirds Subldy, 
16. That impoſed by the 18 G. 2. c. 9. is called the Subſidy of a 
thouſand ſeven hundred and forty -four. | 
17. All theſe Subſidies were at firſt impoſed for a Time; but the fee 
Acts, by which they were impoſed have been from 'Fime to Time cont 
| ed, and are all now in force. | | | | 
18. Beſides theſe Subſidies, to which all Wines imported are liable, ti 
are Duties impoſed upon divers Kinds of Wines by particular Acts of 


Priſage 20. By 12 C. 2. c. 4. par. 15. It is provided, * that the Pnlage 
Wines ex- Wines, or Priſe Wines, ſhall not be charged with the Payment of 
empted from «« Cuſtom, Subſidy or Sum of Money, impoſed upon Wines by this A, 
21. By 1 Fac. 2. c. 3. par. 6. It is enacted, < that no Merchant hal 

Wines made Charged with any Duty impoſed by this Act for the Priſage Wine un 
liable to he imports ; but that it ſhall be received, and taken from the Peron 
Duty. « hath or enjoyeth the Benefit of the ſaid Priſage Wine.” 4 
| 22. As the g& 10 V. z. c. 23. by which a Subſidy of Tonnage» 
poſed upon Wines imported, is quite ſilent as to Priſage Wine, tz 

ſtrukkion has been, that Priſage Wine is chargeable with the Duty of 

nage impoſed. by this Statute. ” „„ 3 

Salk. 617. 23. In ad Action of Aſſump/it for 500 Pounds received to the 112k 
Paulv. Ute, it was found by a ſpecial Verdict, that the Defendant can” 
Shaw, Priſage of all Wine imported under a Grant from Charles the Firk; # 


| that by Virtue of the Grant he was to hold the ſaid P rilage wa 


4/of all Aids and Taxes; and the Queſtion was, Whether the 
rantee ſhould pay the Subſidy of Tonnage impoſed upon Wine imported 
y the 9 U 10 . 3. for Priſage Wine? After Judgment for the Grantee 
' the Court of Exchequer, a Writ of Error was brought in the Exchequer 


ly we hamber. It was inſiſted for the Grantee, that Priſage Wine was a Part 
out f the ancient Royal Revenue; that if it were now in the Hands of the 


Queen, ſhe could not pay a Duty for her own Priſage Wine; and that the 
rantee, who claims under the Crown, ought to have the ſame Exemption; 


of i& nd the rather, becauſe the Priſage of all Wine imported was granted to 
Day , with an Immunity from Aids and Taxes. It was on the other Side 


imitted, that, af the Wine had remained in the Hands of the Queen, no 
Duty ought to have been charged upon it; it being abſurd, that the Queen 
ould be chargeable with a Duty to herſelf for her own Wine: But it was 
uid, that, as the Wine come into the Hands of a Subject, who may pay 
Duty for it, there is no Abſurdity in his being charged with the Duty. 
t was likewiſe faid, that the Clauſe of Immunity could only extend to 
he Duty of Tonnage, then ſubſiſting, and not to 1 Duty, which might 
e granted by a future Act. It was holden by all the Judges, that, im- 
ediately upon Importation, the Subſidy of Tonnage, impoied by the g & 
o V. z. cap. 23. attaches upon all the Wine; and that the Grantee re- 
tires whatever Part he takes for Priſage chargeable therewith, And the 

ulgment was reverſed, | FE 


2. Of the Duty of Poundage, 


| 24. The different Subſidies of Poundage are, from the Time or Man- 
er of their 2 been impoſed, thus diſtinguiſhed. | 

25. That impoſed by the 12 C. 2. c. 4. is called the old Subſidy, 
oo That impoſed by the 9 & 10 V. z. c. 23, is called the further 
pu Y. ; | : 5 1 s 8 1 8 4 

if That impoſed by the 2 Anne, c. 9. is called the one third | 
JU 5 5 


hat impoſed by the 3 Anne, c. 5. is called the two thirds 


28, 
bubfidy | 
29. That impoſed by the 21 C. 2, c. 1. is called the Subſidy of one 
douland ſeven hundred and forty-ſeven. | 


* Poundage, that is to ſay, of all Manner of Goods and Merchandizes of Subfidy on 
every Merchant, Natural born Subject, Denizen and Alien, to be car- 

riſae ned out of this Realm or any your Majeſty's Dominions to the ſame be- 

1 * longing, or to be brought into the ſame by Way of Merchandize, of the 

WY. Value of every twenty Shillings of the ſame Goods and Merchandizes, 

t a cording to the ſeveral and particular Rates and Values of the ſame 

be wh Goods and Merchandizes, as the ſame are particularly and reſpectively 

enn! ' * rated and valued in a Book of Rates herein after mentioned and re- «Pa 


' ferred unto, twelve Pence, and ſo after that Rate, except and for i. ized 


ge v1 out of this Grant of Subſidy of Poundage all Manner of Woollen Cloths, 
the CO de or wrought or to be made or wrought within this Realm of Eng- 
1 land, common y called old Draperies, and all Wines before limited to 


i Subſidies of Tonnage, and all Manner of riſh Engliſb taken and 
fought by Engl: Bottoms into this Realm, and all Manner of freſh 


aimed! Fiſh and Beſtial that ſhall come into this your Realm, and all other 
"ſt; 


[ z00ds and Merchandizes, which in the ſaid Book of Rates are men- 
1oned to be Cuſtom free. | | ; 


31. By 


1 


30. By the 12 C. 2. c. 4. Par. I. it js enacted, * That a Subſidy called The ed 


1 VVV 
The Subſidy 31. By par. 6. it is enacted, © that the Rates, intended by this Act, qual 
to be paid, „be the Rates mentioned and expreſſed in one Bock of Rates; intited 
as Goods are cc ne Rates of Merchandize, as AE. rated and agreed on by the Cn. 
oy 1 855 « mons Houſe of Parliament, ſet „ aud expreſſed in this Bock, ts b 
3 & paid according to the T enar of the Act of Tonnage and Poundage, aud [ig. 
> feribed with the Hand 125 Harbottle Grimſtone Bart. Speaker of th 
« Houſe of Commons, which ſaid Book of Rates compoſed and agreed up 
«« by your Majeſty's ſaid Commons, and alſo every Article, Rule, aud 
« Clauſe therein contained, ſhall be and remain as effectual to all Inteny 
and Purpoſes, as if the ſame were included particularly in the Rody df 
ͤö ... „ | 
The Value 32. In the Book of Rates it is provided, * that if there ſhould bappe 
of Goods, © to be brought in or carried out of this Realm any Goods liable to the 
not rated in «« Payment of Cuſtoms or Subſidies, which either are omitted in this Bock, 
2 of ec or are not now uſed to be brought in or carried out, or by Reaſon of th 
aſcertained great Diverſity of the Value of ſame Goods could not be rated; tha 
by Oath of © in ſuch Caſe every Cuſtomer or Collector for the Time being ſhall levy 
the Im- * the ſaid Cuſtom and Subſidy of Poundage according to the Value c 
potter. % Price of ſuch Goods, to be affirmed upon the Oath of the Merchant; in 
te the Preſence of the Cuſtomer, Collector, Comptroller and Surveyor, u 
| « any two of them. „ ä 
The further 33. By the 9 C 10 V. 3. c. 23. par. 4. It is enacted, * that one further 
Subſidy on 4e Subſidy called Poundage, that is to ſay of all Manner of Goods and Mer- 
the im- «© chandizes of every Merchant, natural born ſubject, Denizen and Aer, 
8 8 « to be imported or brought into this Realm, or any one of his Majeſty 
«« Dominions to the ſame belonging, by Way of Merchandize, of the V 
e lue of every twenty Shillings of the ſame Goods and Merchandizes, c- 
s cording to the ſeveral and particular Rates and Values of the ſame Goods 
and Merchandizes, as the ſame are particularly and reſpectively rated and 
e valued in the Book of Rates referred to by the 12 Car. 2. c. 4. wehte 
Pence, and ſo after that Rate; and if there ſhall happen to be brougit 
ce wy Realm any Goods liable to the Payment of the Subſidy by th 


« A granted, which are not particularly rated in the ſaid Book of Rates 
«© every Cuſtomer or Collector for the Time being ſhall levy the Sublidy by 
ve this Act granted, according to the Value or Price of ſuch Goods, to be 
«*« affirmed upon the Oath of the Merchant, in the Preſence of the Cuſtom- 
_ « er, Collector, Comptroller and Surveyor, or any two of them.“ 
888 34 By this Statute, beſides all the Goods excepted in the 12 C. 2.0.4 
cepted. all Goods and Merchandizes uſed in dying are excepted ; and by jr. 5 
it is enacted, © That all Drugs chargeable by this Act, which ſhall be in. 
ported directly from the Place of their Growth in £xgli/þ built Sip 
«« ping, and all Spicery except Pepper, which ſhall be imported dire) 
from the Place of its Growth in Ezg/; built Shipping, ſhall be rated.to 
* py by this Act one third Part of what is charged in the ſaid Book d 
«« Rates and no more; and that this Act ſhall not extend, to charge Liner 
_ * or wrought Silks imported with the additional Duty of one Moiety of 
« Rate mentioned in the ſaid Book of Rates; or to charge Tobacco, of t 
« Engh/p Plantations, with the additional Duty of one Penny per Pon 
* over and above the Subſidy mentioned in the ſaid Book of Rates. 
*Pageg37 35. By the 2 Ae, c. g. par. 1. it is enacted, © That one 
Izhe one © Subſidy, called Poundage, of all Manner of Goods and Merchat- 
eg 3 « dizes to be imported or brought into this Realm, or any of ber Ma 
tes, << jeſty's Dominions to the ſame belonging, by way of Merchandi 
chat is to ſay, one third Part of ſuch or the like ſeveral and reſpec 
© Duties, as by an AR, of the ninth Year of the Reign of When 
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« Third, are impoſed or payable for or upon the ſame Goods and Mer- 
5 DOSY reſpectively, except the ſaid Goods and other Merchandizes, 


 «« a5 by the ſaid Act are exempted from the Payment of the Subſidy 
« thereby granted. Te 
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« be imported or brought into this Realm, or any of her Majeſty's Domi- dy on. Guns 
« nions to the ſame belonging, by way of Merchandize; that is to ſay ported. 
« two third Parts of ſuch or the like ſeveral and reſpective Duties, as by | 
« an Act of the ninth Year of the Reign of Milliam the Third were 
granted, and are payable for and upon the ſame Goods and Merchan- E 
8 , : P '. 
« dizes reſpectively, except Tobacco and ſuch Currants as ſhall be im- | 
« ported in Engliſþ-built Shipping navigated according to the Laws 
« now in Force, and Sugar from the Engl; Plantations 3 and ſuch 
« Goods and other Merchandizes, as by the ſaid Act are exempted from 
« the Payment of the Subſidy thereby granted.” | 5 | 
37. No Goods, Wares or Merchandize exported were liable to any 
of the Subſidies already mientioned, except the old Subſidy, and ſome 
Goods liable to that Subſidy, had by the Acts impoſing the other Sub- 
dies been exempted therefrom. | | ns | 
38. It is moreover enacted by the 8 CG. 1, c. 15. par. 7. „ That for the The Duties 
« further Encouragement of the Brit; Manufactures, the ſeveral and re- on the Ex- 
« ſpective Subſidies and Duties whatſoever, payable to his Majeſty his portation of 
« Heirs or Succeſſors by any Law now in Fore. upon the Exportation Goods of 
of any Goods, or Merchandizes, of the Produce or Manufacture of i ml 
« Great-Britain, ſhall ceaſe, determine, and be no longer due or payable, nufacture 
« for ſo much of the ſaid Goods or Manufactures as ſhall from thence- taken otf. 
forth be exported.” “ | 
39. But by par, 8. it is provided, That this Act or any Thing herein Some Goods 
contained ſhall not extend or be conſtrued to extend, to determine, al- of Hiri 
« ter or leſſen, the ſeyeral or reſpective Subſidies of Poundage, or other Ou 
Duties, payable upon the Exportation of Allom, Lead, Lead Ore, ere. 
Jin, Leather tanned, Copperas, Coals, Wool, Cards, white Woollen 
„ Cloths, Lapis Calaminaris, Skins of all Sorts, Glew, Coney Hair or 
„Wool, Hares Wool, Hair of all Sorts, Horſes and Litharge of Lead, 
* any Thing herein contained to the contrary notwithſtanding,” 
40. By the 11 C. 1.c. 7. After reciting, that it had been provided in The Prov. 
tie Book of Rates referred to by an Act of the twelfth Year of the Reign ſions, for 
of King Charles the Second, that if there ſhould be brought into this rating Goods 
Realm any. Goods liable to the Payment of Cuſtom or Subſidy, which 44 a/orem 
either were omitted in the ſajd Book, or were not then uſed to be brought 2 * 
in, or by reaſon of the great Diverſity of the Value of ſome Goods could not the Import- 
be rated ; that in ſuch Caſe every Cuſtomer or Collector for the Time be- er, repealed. 
ing ſhould leyy the Subſidy of Poundage granted by that Act according to | 
the Value and Price of ſuch Goods, to be armed. upon the Oath of the 
Merchant, in the Preſence of the Cuſtomer, Collector, Comptroller and 
vurveyor, or any two of them; and that in the ſubſequent Acts, by 
Which a Subſidy of Poundage or Duties upon particular Goods had been 
impoſed, the like Proviſion as to all Goods thereto liable and not rated in 
die ſaid Book of Rates was made; and that it had been found by Expe- 
tence, that the Value of the ſeveral Sorts of Goods, uſually imported and 
eee in the ſaid Book of Rates, which is ſworn to or affirmed by the 
"porters, according to which the ſaid Subſidies and other Duties are 
r paid, have been very unequal, ſome Perſons greatly undervaluing *Pages 38 
i 7 to the Detriment of the Revenue and Diſcouragement of the 
ar 1raders, it is enacted, That the ſeveral Proviſions and Clauſes, 
| | contain- 
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be aſcertain- 


$M UG & 3 I NG, 
contained in the ſaid recited Acts and Books of Rates before mentice4 
e for aſcertaining the Value of Goods or Merchandizes imported accord. 
* ing to the Oaths or Affirmations of the Importers, ſo far as the ſame 
< relate to the particular Goods and Merchandizes mentioned, and ex. 
«« preſſed in a certain Book of Rates herein after mentioned and refer} 

« unto, ſhall be and are hereby repealed and made void.” : 
The old 41. By par. 2. it is enacted, © That in Lieu of the ſaid former Rates wi 
Subſidy, be- c Duties ad alorem, repealed by this Act, there ſhall be payable and pi 
fore paid ad ce for the ſaid old Subſidy the ſeveral Rates and Duties, mentioned ud 
Wee expreſſed in one Book of Rates, intituled, An additional Buck of lan 
, Goods and Merchandizes uſually imported, and not partiularh ul 


1 


ed by the 


additional 4e in tie Book of Rates, referred to in the Af of Tonnage and Pandy 


Book of e made in the twelfth Tear of the Reign of King Charles the Second, wil 
Rates. « Rules, Orders and Regulations, ſigned by the Right Honourable Spencer 
| % Compton E/; Speaker of the Honourable Houſe of Commons, the fi 
« Rates and Duties to be paid, upon Importation of the ſaid Goods au 
% Merchandizes reſpectively into any Port or Place within this Kingdon, 
« and ſo in Proportion for any greater or leſſer Quantity; which ſaid | 
«© mentioned Book of Rates, compoſed and agreed upon by your M. 
« jeſty's ſaid Commons, and every Article, Rule and Clauſe therein co 
„ tained, ſhall be and remain during the Continuance of the ſaid A8 of 
«© Tonnage and Poundage of full Force, and ſhall be put in Executin 
« as fully and effectually to all Intents and Purpoſes, as if the ſame ner 
« particularly inſerted in this preſent AQ.” _ 
The other 42. By par. 3. it is enacted, 'That in all Caſes, where any of the Good 
Subſidies and or Merchandizes, mentioned in the ſaid Book of Rates, are by Ln 
Duties, be- © ſubject or liable to any of the Subſidies or Duties, according to the 


fore paid ad 60 
Falorem, to , 


be aſcertain- 


ed by the ad- _ 
ditional Book 
of Rates. cc 

| 60 


reſpective Values ſet thereon for the ſaid old Subſidy, or in Proporin 
thereto, the ſame ſhall be paid proportionally, according to the part- 
cular Value ſet thereon in the ſaid Book of Rates laſt mentioned, fo 
the old Subſidy aforeſaid, and not according to the Oath or Afims- 
tion of the Importer ; any Thing in the reſpective Acts which granted 
the ſaid Duties, or in any other AR, to the contrary notwithſtanding.” 


The Valueof 43. By par. 7. after reciting, that it may happen, that ſeveral Goods td 
Coods, un- Merchandizes may be imported which are omitted to be rated in eite 
rated in ei- of the ſaid Books of Rates, it is enacted, That in ſuch Caſe, the Val 


Oe wy Oe I NEARER 


ther Book © 
of Rates, to 
be aſcertain- 
ed by Oath ff 
of the Im- «<< 


porter. ( 


If G oodspay- y 
ing ad Valo—-— 
rem are un- 


deer valued, 46 


they may be 4 
taken for 
the Uſe of 


the Crown. 
60 


cc 
cc 
Fc 
cc 


and Price of ſuch Goods and Merchandizes ſhall be aſcertained by tit 
Oath or Affirmation of the Merchant, in the Preſence of the Cuſtome, 
Collector, Comptroller and Surveyor, or any two of them, and the ol 
Subfidy, or other Duties which are payable in Proportion to the fi 
old Subſidy, ſhall be paid according to ſuch Value and Price.” 

44. By par. 8. it is enacted, © Thar for the better preventing of Fra 
to the Revenue, and that all Merchants may be upon a more equal For 


in Trade, it ſhall and may be lawful for the Collector and Comptroli 


or other proper Officers of the Cuſtoms, to open, view and exam 
ſuch Goods and Merchandizes paying Duty ad Yalorem, and compar 
the ſame with the Value and Price thereof ſo ſworn to or affrmes; 


« and if upon ſuch View and Examination it ſhall appear that ſuch G 


and Merchandizes are not valued by ſuch Oath or Affirmation accora 
to the true Value and Price thereof, according to the true Intent 4 
Meaning of this or any other Act or Acts of Parliament, that then wn 
in ſuch Caſe the Importer or Proprietor ſhall, on Demand made in Wi 
ing by the Cuſtomer, or Collector and Comptroller of the Port, whe 


r 


| « ſuch Goods and Merchandizes are entered, deliver or cauſe to be del. 
*Pageg 30 vered all ſuch Goods and Merchandizes into his Majeſty's Wareb 

at the Port of Importation, for the Benet of the Crown ; and upon co 

« Delivery the Cuſtomer or Collector of ſuch Port, with the Priv!t? y *. 

. « Comptroller, ſhall out of any Money in his Hands, ariſing by 2 


We, 0 


SEV Coal War: 
or other Duties belonging to the Crown, pay to ſuch Importer or Pro- 


ne + prietor the Value of ſuch Goods or Merchandizes, ſo ſworn to or af- 
{ane trmed for the ſaid old Subſidy as aforeſaid, together with an Addition 
d ex. | of the Cuſtoms and other Duties paid for ſuch Goods, and of Ten 
ferred pounds per Centum over and above the Value thereof, taking a N 8 
for the fame from ſuch Importer or Proprietor, in full Satisfaction for 
5 2nd ; the aid Goods as if they had been regularly fold ; and the reſpective 
ira AG Commiſſioners of the Cuſtoms ſhall cauſe the faid Goods to be fairly 
E and publickly ſold for the beſt Advantage, and out of the Produce 
Ret thereof the Money ſo paid or advanced as aforeſaid ſhall be 5 
ratel to ſuch Collector, to be replaced to ſuch Funds from whence he bor- 
2 rowed the ſame, and the Overplus if any ſhall be paid into his Majeſty's 
ul « Exchequer towards the Sinking Fund, any Law, Cuitom or Uſage 


« to the contrary, in any wiſe notwithſtanding. ?? 


e fad 45. By the 21 C. 2, Cc. 2. par. I. it is enacted, That over and The Subſidy 
s 2nd ; ihove all Subſidies of Poundage, and oyer and above all additional of 1747 on 
don, Duties, Impoſitions and other Duties whatſoever, by any other Act or moans _— 

1d lf Adds of Parliament, or otherwiſe howſaever, already due and payable, 

M « or which ought to be paid to his Majeſty his Heirs or Succeſſors, for 

con. « or upon any Goods or Merchandizes which ſhall be imported or brought 

Att of into the Kingdom of Great Britain, one further Subſidy of Poundage, 


« of Twelve Pence in the Pound, ſhall be paid to his Majeſty his Heirs 
and Succeſſors, upon all Manner of Goods and Merchandizes, to be 
« imported or brought intq this Realm or any of his Majeſty's Domi- 
* nions to the ſame helonging, by the Importer of ſuch Goods or Mer- 


J , 
Ln « chandizes, before the Landing thereof, according to the ſeveral parti- 
to the * cular Rates and Values of the ſame Goods aud Merchandizes, as the 


« fame are now particularly and reſpeRiyely rated and valued, in the 


reſpective Books of Rates, referred to by the Acts of the twelth Year 
ch for * of the Reign of King Charles the Second and the eleventh Year of the 
im. * Reign of his late Majeſty, or by any other Act or Acts of Parliament; 
anted * or which do now pay any Duty ad Valorem. | 
ing.” , By par. 4. it is provided, © That nothing in this Act contained ſhall Proviſo as to | 
Js al ' extend, or be conſtrued to extend, to any Goods or Merchandizes, which *xcepred and 
either * vere or are now allowed, by the ſaid Act of the Twelfth Year of the pong 
Val Reign of King Charles the Second, or any other Act or Acts of Par- | 


* lament, to be imported Duty free, nor to any prohibited Goods or Mer- 
' chandizes which may be imported by the united Eaf-India Company.” 
47. Divers Kinds of Goods, Wares and Merchandizes, beſides being 
able to all the Subſidies and Poundage, are moreover liable to certain 
Puties, impoſed by particular Acts of Parliament. 


1 48. It has been holden, that Goods thrown on Shore, from a Ship which Vaugh. 166, 
e becen wrecked, are not liable to any Duties; becauſe they are not to be 2 ij 
4 onſidered as brought into the 8 by any of the King's natural- G 1 


" Subjects, or by any other Perſon or Stranger, but by the Wind and 12 C. 2. c. 4. 


mpar 3 

mel! 69. In an Action of Troyer, for the Converſion of 14 Shirts, a Night 8 
Gord en and a Cap, a Caſe was made for the Opinion of the Court. It Chapman v, 
ren = ſtated, that the Plaintiff arrived at Dower from France, and brought Lan. 

nt be e Goods with him as his own wearing Apparel, and not as Merchandize 

1 vi er for Sale; and that the Defendant ſeined them for Non- payment of 


Pity. Upon the firſt rgument, the Court inclined ſtrongly for the 
Faint; bat a „ _ ordered. At A . Day the 
dae General came into Court, and ſaid ; that, it being ſtated par- Page 40 
a Pay the Goods were not imported as Merchandize, it was too : 
food = him to endeavour to ſupport the Seiſure: But that, if it had 
would abe 7 the Words that he did not bring them in for Sale, he 
ve endeavoured to have ſupported it. Sp 
| 3. 
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S m UG G U in. 
3. Of the Duties to which Aliens are liable, 


Jo. Aliens are ſubject to ſome Duties, which are not paid by naw! 
born Subjects, or by Perſons naturalized by Act of Parliament. 
51. By the 11 H. 7. c. 14. it is enacted, That all Merchant 8 
and others, that be made Denizens by the King's Letters Patem « 
* otherwiſe, ſhall pay ſuch Cuſtoms and Subſidies for their Good; ad 
* Merchandize inwards and outwards, as they ſhould haye paid if fick 
Letters Patents had never been made. 7 „„ 
52. The Practice of impoſing extraordinary Duties upon Aliens is vey 
ancient. | : 


4 Ree: Chart, © 53. By the Charter Mercatoria Aliens were liable to a higher 


31 E. 1. n. 44. Wools, Wool-fells and Leather exported than natural- born Subjeds; w 
27E.3.c-26. they were likewiſe to pay a Duty of Threepence in the Pound upon il 
= Iaſt. 59. other Goods imported except Wine. 
54. In the Reign of Edward the Third, the Subſidy of Tonnage wy 
fix Shillings per Jon upon the Wine of Aliens; whereas that of I 
Merchants was only Half that Sum; and the Subſidy of Poundage uy 
two Shillings upon the Goods of Aliens; whereas that of the Engljb Mer. 
chants was only one oma h e 
55. The extraordinary Duties paid by Aliens, being heretofore, t 
diſtinguiſh them from the larger Duties paid by Engliſb Merchants x 
well as Aliens, called parve Cuſtumæ, all extraordinary Duties, at thy 
Day paid by Aliens, are accounted for by the Name of petty Cuſtoms, 
32C.2.c.4. 56. By the Statute impoſing the old Subſidy of Tonnage, Aliens ar 
to pay for ſome Sorts of Wine one Third, for others one Fourth, t 
for others one Fifth nore Duty than is paid by Engliſb Merchants, 
9 10. 3z. $7. the ſame extraordinary Duties of Tonnage are impoſed upa 
e. 23. Aliens, by the Statutes impoſing the further Subſidy, the one third Qub- 
2 Anne, c. 9. fidy, and two thirds Subſidy, as are impoſed by the Act granting tle 


12 E. 4. c. 3. 


3 Anne, c. 5. old Subſidy. 


58. The Duty of Two cr per Ton, called Butlerage, grattel 
by Charta Mercatoria, is at this Day to be paid by Merchant Strangen, 
upon all Wine imported by them. | 

59. By the Statute impoſing the old Subſidy of Poundage, it is ent 
ed, © That of every Twenty Shillings Value, of any of the Native Con- 
«© modities of this Realm, or Manufactures wrought of any ſuch Con- 

modities, to be carried out of this Realm by any Merchant Ales, 
according to the Value thereof in the Book of Rates herein after refer 
© red to expreſſed, twelve Pence in the Pound ſhall be paid, over ut 
„above the Subſidy of twelve Pence in the Pound to be paid by Ea 
„Merchants. e eee ; 3 
60. By the Book of Rates, Art. 12. it is ordered, . That Merchant Sint: 
gers, who according to the Rates and Values in this Book contained 
% do pay double Subſidy for Lead, Tin and Woollen Cloth ſhall alſo pe 
% double Cuſtom for Native Manufactures of Wool or Part Wool; ans 
ei the ſaid Strangers are to pay upon all other Goods, as well inward 8 
« ontwards, rated to the Subſidy of Poundage, three Pence in the Pours 
«© or any other Duty payable by Charta Mercatoria, beſides the Subfidy. 

61. But by the 25 C. 2. c. 6. par. 1. it is enacted, © That fo much ( 

<« ſuch Clauſes of the Statute of the Twelfth Year of our Soverelg) 

„Lord the King, that now is, and of the Twelfth Article of the 

of Rates therein mentioned, and of all other Clauſes contained in 5 
« other Act or Statute of this Realm wWhatſoever, as do any way jor” 
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Wo "Jo 
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; any Cuſtom or Subſidy upon any of the Native Commodities of 

s e e (except Coals) or Manufactures wrought or made in this 

Kingdom or Town of Berawick upon * Tweed, to be exported out of this - Pages 41 
; Realm, payable by any Merchant Alien made Denizen, or other Stranger 

« or Alien, over and above the Cuſtom and Subſidy payable by his Ma- 
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+ jelly's natural-born Subjects, be hereby repealed.” : 

| 60, By the 12 C. 2. c. 14 0h git.1s e „That for preventing Divers 

| the great Frauds, daily uſed in colouring and concealing Aliens Goods, Goods, if not 

Al Wines of the Growth of France or Germany, which ſhall be im- 22 in 

arted into England, Ireland, Wales, or Town of Berwick upon Tweed, Ships, 5 d, 
in any other Ship or Veſſel than which doth truly and without Fraud be- Alien 8 

long to England, Ireland, Wales, or Town of Berwick upon Tæueed, and ties. 

b navigated with the Mariners thereof as in this Act is before directed, 

and all ſorts of Maſts, Timber or Boards, as alſo all foreign Salt, Pitch, 

Tar, Roſin, Hemp, Flax, Raiſins, Figs, Prunes, Olive Oils, all Sorts 

> of Corn or Grain, Sugar, Pot Aſhes, Spirits commonly called Brandy 

| Wine or Agua Vitæ, Wines of the Growth of Spain, the Iſlands of the 

Conarizs or Portugal, Madeira or the Weſtern Iſlands; and all the 

Goods of the Growth, Production or Manufacture of Muſcouy or Ruſſia, 

which ſhall be imported into any of the Places aforeſaid, in any other 

than ſuch Shipping and ſo navigated ; and all the Currants and Turkey 

Commodities, which ſhall be imported into any the Places aforeſaid, in 

+ any other than Engliſb built Ships and wet 1m as aforeſaid, ſhall be 

deemed Aliens Goods and pay all Strangers Cuſtoms and Duties,” 
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61. By par 10. it is enacted, “That for preventing all Frauds, Which No frei 1 
may be uſed in colouring or buy ing foreign Ships, no foreign built Ship Ships, 1 -W 
or Veſſel whatſoever ſhall be deemed or paſs as a Ship belonging to fold bona ; 0 
England, Ireland, Wales or the Town of Berawick upon T weed, or enjoy fide, to be 5 id 
the Privilege of ſuch Ship or Veſſel, until ſuch Time as he or they, Naur, an 7:51. 
claiming the ſaid Ship or Veſſel to be theirs, ſhall make appear to the <> 8 8 1 
chief Officer or Officers of the Cuſtoms, in the Port next to the Place of 8 
lis or their Abode, at he or they are not Aliens, and ſhall have taken "ms 
| an Oath, before ſuch chief Officer or Officers, who are hereby autho- ' 
tired to adminiſter the ſame, that ſuch Ship or Veſſel was bona fide, and Fe 
without Fraud, by him or them bought for a valuable Conſideration, : 


expreſſing the ſame, as alſo the Time, Place and Perſons from whom 
it was bought, and who are his Part Owners, if he have any; all which 
Part Owners ſhall be liable to take the ſame Oath, before the chief 
Othicer or Officers of the Cuſtoms, in the Port next to the Place of his 
| or their Abode, and that no Foreigner, directly or indirectly, hath any 
Part, Intereſt or Share therein; and that upon ſuch Oath he or they 
ſhall receive a Certificate, under the A e Seal of the ſaid chief 
Olkcer or Officers, whereby ſuch Ship or Veſſel may for the future paſs, 
and be deemed, as a Ship belonging to the faid Port, and enjoy the 
Privileges of ſuch Ship or Veſſel 1 . | 
br. By the 13 C14 C. 2. c. 11. par. 6. it is enacted, © That, for the 1 
better encreaſe of Shipping and Navigation, the Collectors and other made of ,. 
Oficers of has Majeſty's Cuſtoms, in all the Ports of Ergland, ſhall reign Ships 
make a true and perfect Lift, atteſted under their Hands, of all foreign deemed 
built Ships belonging to their reſpective Ports, for which Certificates T 
have been made, according to the Directions of an Act paſſed in 
| the twelfth Year of the Reign of King Charles the Second, intituled, 

4 44 for the encreaſing and encouraging of Shipping . and Navigation, 
ud tranimit the ſame into his Majeſty's Court of Exchequer, there to 
«man upon Record : And that no foreign Ship, that 1s to 1 

5 5 | f 8 „ „ but 


pages 4 


| | Goods. | 


bited Goods to a Drawback, is a Certificate from the proper Officer of u 


_ Nuties on Importation, as in the Caſe of wrought Silks ; but likew! 


8 U 6 @oT + E NC q, | 
* << built in any of his Majeſty's Dominions of Alia, Aſrica or 4,..: 
« other than ſuch as wall 56 fide be bought Nd the "dk 
«© Oober one thouſand fix hundred and fixty-two next enſuing, 1. 
« expreſsly named in the ſaid Liſt, ſhall enjoy the Privilege of a $i 
<< belonging to England or Ireland, although owned or manned b Er 
« lip, 3 only ſuch Ships as ſhall be taken at Sea by Letters of Mai 
% or Repriſal, and Condemnation made in the Court of Admiralty 21 
«« lawful Prize; but all ſuch Ships ſhall be deemed as Aliens Ships, and 
5 be liable to all Duties that Aliens Ships are liable to by virtue of the 
* ſaid Act for the encreaſing and encouraging of Shipping and Naviga- 
6 tion.“ e VV „% oh 
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) Df prohibited Goods. 


S the Offence of Smuggling does in Part conſiſt, in the bringing ot 
A Shore, or carrying from the Shore, of any Goods, Wares, or Mer- 
chandize, which are by Law prohibited to be brought on Shore or carrie 
from the Shore, it will be proper to give ſome Account of prohibitee 


2. TM Exportation of ſome Goods, as for Inſtance Wool, is prohibited 
entirely. 1 1 | + 

3. The Importation of foreign Embroidery and divers other Goods, i 
prohibited entirely. | 
4+ The ſuffering of foreign Manufactures to be worn in this Kingdon 
muſt, by exhauſting the Treaſure thereof, and depriving the Poor of Em 
ployment, be very detrimental ; but it may be for the Benefit of Trade ta 
juffer ſuch to be imported, provided they be again exported. Upon thi 
Principle, divers of the Manufactures of Perſia and the Eaſt Indies are al 
lowed to be imported. But it 1s provided, that they ſhall be depoſited 
ſuch Warehouſes as are approved of by the proper Officers of the Cuſtoms 
and that no Part of the Goods ſhall be taken thereout, until ſufficient Se 
curity be given, that the ſame ſhall be exported to foreign Parts, and nc 
landed again in this Kingdom. | 

5. For the further Encouragement of Trade and Navigation, the Per 
exporting prohibited Goods is, in ſome Caſes, intitled to a Drawback « 
the Duties which were paid on the Importation of the Goods. : 

6. As one of the Requiſites, neceſſary to entitle an Exporter of pro 


Cuſtoms, that the Duties were paid upon the Importation of the Good 
ſuch Goods are called Certificate cor 

7. Such great Improvements have been made in Agriculture, that 
Corn produced in this Kingdom is uſually more than ſufficient for tl 
. ee of the Inhabitants. It follows, that the Exportation of Com n 
in the general be vaſtly advantageous to the. whole Nation, as well as 
the Land Owners. To promote this, and that it may be ſent to foreiy 
Markets as cheap as the Corn of other Countries, it has been thou ht pre 
per to allow a Bounty, upon the Exportation of divers kinds of Gra 
when the Price of the Grain does not exceed a certain Sum. 

8. In ſome Caſes, for the Sake of encouraging domeſtick Manufactu 
an Allowance or Præmium is granted on the we Tres thereof. This 
not only done, when they are made of foreign Materials which have pa 


when they are made of native Materials, as in the Calc of Starch 
divers other ManufaCtures, 3 . 
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9. 


Condition, that the Goods ſhall be carried into Parts beyond the Seas, 


 uWeftninſfter, or in the Court of Exchequer in Scotland: But in ſome 


F) 8 | 

0. In all theſe Inſtances, and in every other, wherein a Bounty or *Page543 

Drawback is paid, or any Debenture is made out for the Payment of a 
Bounty or Drawback, upon the Shipping of any Goods for Exportation, 

de relanding of the Goods is 5 in order to prevent the Loſs 
which the Revenue would thereby ſuſtain, and the Injury which would 
thereby be done to the fair Trader; and a Bond is uſually entered into 
by the Perſon who receives ſuch Bounty, Drawback or Debenture, with 


nd not landed again in this Kingdom. 
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n 


F Of the pecuniary Penalties and Forfeitures . 
incurred by Perſons guilty of RE; or 
of ſuch Prattices as have a direct Tendency 


thereto. 


1: A4 8 the Offence of Smuggling is not complete, unleſs ſome Goods, 

Wares or Merchandize, are aQually brought on Shore or carried 
tom the Shore contrary to Law, a Perſon may be guilty of divers Prac- 
tices, which have a direct tendency thereto, without being guilty of the 
Ofence. 

2, For the Sake of preventing or putting a Stop to ſuch Practices, Pe- 

ralties and Forfeitures are inflicted by divers Statutes ; and indeed it 
would be to no Purpoſe, in a Caſe of this Kind, to provide againſt the 
End, without providing at the ſame Time againſt the Means of accom- 
uſhing it. 
: ;. I treating of the Penalties and Forfeitures, to which Perſons guilty 
of ſuch Practices as have a direct 8 rats to this Offence are liable, it is 
not intended to give an Account of the Penalties and Forfeitures which 
are inflicted in every particular Caſe. This would be going into a very 
large Field ; and it will ſufficiently anſwer the preſent Deſign, to give a 
general Account of ſuch Penalties and Forfeitures. 

4 The Rule generally adhered to, in the Statutes by which Penalties 
ad Forfeitures are inflicted for Offences againſt the Laws relating to the 
Cuſtoms, is, that one Moiety of the Money ariſing from ſuch Penalties 
ad Forfeitures ſhall be to the Uſe of his Majeſty, his Heirs and Succeſſors, 
de other Moiety to the Uſe of ſuch Perſon or Perſons, as ſhall ſeize the 
moggled or prohibited Goods, or inform, ſue or proſecute for the ſame, 
y Action, Bill, Plaint, or Information, in any of the Courts of Record 


kw Caſes the Application of the Money is otherwiſe directed. 


1. In Ships at Sea or hovering upon the Coaſt, 


5- By the 5 C. 1. cap. 11. par. 8. After reciting, that divers Ships and No Ship, of 


Veſſels of the Burthen of fifty Tons or under, laden with cuſtomable and gfy Tons, 
prolubited Goods, pretending to be bound for foreign Parts, do fre- or under, to 
1 lie hovering on the Coaſts of this Kingdom, with Intention to run hover upon 
ie lame Sha on Shore as Opportunity offers, to the great Diminu- the Coat 
den and Loſs of the Revenue and Ruin of fair Traders; and that, by 

of the ſaid Veſſels ſo hovering, frequent Opportunities are found 
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for carrying on the clandeſtine Trade of exporting Wool, and 

*Page5 44 Clint of this Kingdom prohibited e Dies vo] it By ee 
«© That where any Ship or Veſſel of the Burthen of fifty Tons or unde 
« laden with cuſtomable or prohibited Goods, ſhall be found hoverir, 
upon the Coaſts of this Kingdom, within the Limits of any Pon 
«« not proceeding on her Voyage to foreign Parts, or to ſome other Ponte 
«« this kingdom, Wind and Weather permitting; it ſhall be lawful, for any 
«« Officer of his Majeſty's Cuſtoms to go on Board every ſuch Ship, 
4 Veſſel, and to take an Account of the Lading, and demand and tate 
«« Security from the Maſter, or other Perſon having the Charge of (ch 
* Ship or Veſſel, by his Bond to be entered into to his Majeſty his Hein 
« and Succeſſors, in ſuch Sum as ſhall be treble the Value of the fore; 
„ Goods then on Board, with Condition that ſuch Ship or Veſſel, as oor 
« as Wind and Weather and the State and Condition of ſuch Ship « 
«« Veffel doth permit, ſhall proceed regularly on her Voyage, and land fuc 
4 foreign Goods at ſome foreign Port or Ports; and if ſuch Maſter, 0 
« other Perſon having the Charge of ſuch Ship or Veſſel, hall refaſe t 
«« enter into ſuch Bond, or, having entered into it, ſhall not proceed re 
« gularly on her Voyage, as ſoon as Wind and Weather and the State aud 
* | « Condition of fach Ship or Veſſel ſhall permit, unleſs fuffered to make 
«« longer Stay by the Collector, or other principal Officer of the Port where 
te fuch Ship or Veſſel ſhall be, not exceeding twenty Days, then, and in 
« either of the ſaid Cafes, all the foreign Goods fo on Board ſhall and ms 
« by any Officer of the Cuſtoms, by the Direction of the Collector or oth 
«© principal Officer, be brought on Shore and ſecured; and in Caſe the faid 
* Goods are cuſtomable, the Cuſtoms and other Duties ſhall be paid ft 
«« the fame ; and if Wool, or any prohibited Goods, or any Goods ſable 
<< to Forfeiture, are found on Board fach Ship or Veſſel, the ſame ar 
«« hereby declared ſubje& to Forfeiture, and the Officers of the Cuſtom 
% may proſecute the fame, as alſo the Ship or Veſſel, in cafe ſhe ſhall be 
. liable to Condemnation.” | | 
6. By par. 11. So much of this Statute, as relates to the hovering of 
Ships or Veſſels of fifty Tons or under, was to have Continuance for three 
Years from the Twenty- fiſth Day of March one thouſand ſeven hundred 
and nineteen, and from thenee to the End of the then next Seffon 0 
Parliament, and no longer. 1855 5 | 
7. But it has been from Time to Time continued, and by the 14 C6. 
c. 86. is continued to the Twenty-ninth Day of Scptember one thoutand 
ſeven hundred and eighty-one, and from thence to the End of the thei 
next Seſſion of Parliament. 
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$ No Ship, of 8. By 6 G. 1. c. 21. por. 31. After reciting, that, by an Act of the la 11. B 
[ was ge Seffion of Parliament, a Remedy was provided againſt Ships or Veet esd 
wink Bran. of fifty Tons or under, which lie hovering on the Coaſt within der 
dy, to hover Limits of the Ports of this Kingdom, and whereas ſuch Ships or Veſfels br Ve 
within two in order to elude that Law, do lie at Anchor or hover on the Coal, eſe 
Leagues of near the ſaid Limits as may be, it is enacted, . That if any Ship or VC, 
the Shore. 4 ſel, of the Burthen of fifty Tons or under, being in Part or fully lde bd 
« with Brandy, ſhall be found at Anchor, or hovering, within ider 
Leagues of the Shore, and not proceeding on her Voyage, Wind ud due 
«« Weather permitting, it ſhalt and may be lawful to and for the Con: 2 
«© mander of any of his Majeſty's Ships of War, Frigates or armed Sloop ] 
«© appointed for the guard of the Coaſts, or to and for the n me 
«« of any Yacht, Smack, Sloop or other Boat, in the Service of his Me. 8 4 


« jeſty's Cuſtoms, or to and for any Officer of his oy 50 lach 
«« to compel the Maſter, or other Perſon having the Char ok 15 


Ship or Veſſel, to come into Port; audit is hereby declare "« Maler 


8 M UO iN . 1 5 
« Maſter or other Perſon: as aforeſaid, as likewiſe ſuch Ship or Veſſel, and 
« the Brandy wherewith ſuch Ship or Veſſel is laden in Part or in Whole. 
« ſhall be ſubject to the ſame Rules, Regulations, Penalties and Forſei- 
« tures; 25 ſuch Cargoes, Ships or Veſſels, and the Maſters or others tak- 
« ing Charge thereof; which hover within the Limits of any Port of this 
« Kingdom, are by the ſaid Act ſub ject unto. 80 on : ; 

mM » By par. 33. it is enacted, © That for the preventing of Diſputes, 


* any ch may artſe concerning the Admeaſurement of Ships hovering on Page 


« the Coaſt, the following Rule ſhall be obſerved therein, that is to fay, f fn 


take ; tae the Length of the Keel within Board ſo much as ſhe treads on taining the 
ſuch de Ground, and the Breadth within Board by the Midſhip Beam from Tonnage of 
fein Plank to Plank, and Half the Breadth for the Depth, then multiply the 2 Ship, ho- 
reign „Length by the Breadth, and that Product by the Depth, and divide the 28 

| Toor :; Whole by Ninety-four, and the Quotient ſhall give che true Contents of ; 


A the Tonnage z according to which Rule the Tonnage of all ſuch Ships 
Luck o Veſſels ſhall be meaſured and aſcertained, any Law, Cuſtom or Uſage 


T, 0 to the contrary in any wiſe notwithſtanding: ”? ” | 
aſe te 10.By g C. 2. c. 35. par. 23. After reciting; that foreign Goods are % fordign 


d re quently taken out of Ships at Sea, without the Limits of any Port, Goods tobe 


e and ith Intent to be fraudulently landed in this Kingdom, it is enacted, taken in or 
That if any foreign Goods ſhall, by any Ship, Boat or Veſſel whatſoever, put out of a 
where be taken in at Sea, or put out of any Ship or Veſſel whatſoever, within Ps WAR 
WT the Diſtance of four Leagues from any of the Coaſts of this Kingdom, orthe ol 
d ma wiether the ſame be within or without the Limits of any of the Ports 
oth thereof, without Payment of the Cuſtoms or other Duties payable for 
ie ſaid the fame, unleſs in Caſe of Neceſſity, or for ſome other lawful Rea- 
ud fo fon, of which the Maſter or other Perſon having Charge of ſuch Ship, 
lade Veſſel or Boat, ſo taking in the ſame, ſhall give immediate Notice to, and 

ö make Proof before the chief Officer of the Cuſtoms of the firſt Port of 
ufte ths Kingdom where he ſhall arrive, ſueh Goods ſhall be forfeited ; and 
hall be the Maſter, or other Perſon having Charge of ſuch Ship, Veſſel or Boat, 
"2 btaking in the ſame, and all Perſons, who ſhall be aiding, aſſiſting or 
ring 01 nherwiſe concerned in the unſhipping or receiving the ſaid Goods, ſhall 
r tare lrfeit treble the Value thereof; and the Ships, Boats and Veſſels, into 
undred which the ſaid Goods ſhall be taken ſhall be forfeited, any Ship, Boat 

| " Veſſc}, ſo to be forfeited not exceeding the Burthen of One Hundred 

Tos; and the Maſter, Purſer or other Perſon having Charge of ſuch 
46.3 tip or Veſſel, out of which ſuch Goods ſhall de taken, unleſs in Caſe 
Neceſſity, or for other lawful Reaſon, of which Notice ſhall be giv- 
he then 2nd Proof made as aforeſaid, ſhall alfo forfeit treble the Value of 
tte Goods ſo unſhipped. * 5 | | 
Il. y the 5 G. x. c. 11. par. 3. it is enacted, That in caſe any foreign No forcign 
bod, Wares or Merchandize, ſhall by any Collier, Fiſher Boat, or Goods to ws 
hin q her Coaſting Veſſel or Boat, be taken in at Sea, or out of any Ship _ in at 
| Pr Veſſel whatſoever, in order to be landed or put into any other Ship, Cg 


: ver er! Coaſting 
>oalt eel or Boat, within the Limits of any Port, without Payment of the Veel. 


or Vel toms and other Duties payable for the ſame, ſuch Goods, Wares 
ly a — Merchandizes ſhall be forfeited; and the Maſter of ſuch Collier, 
ou 4 the Boat, or other Coaſting Veſſel or Boat, ſhall forfeit treble the 
25 of ſuch Goods, unleſs in Caſe of Neceſſity, of which ſuch Maſ- 
/ Ball immediately give Notice to, and make Proof before the chief 


bes _ of the Cuſtoms of the firſt Port of this Kingdom where he ſhall 
his Ma- dez and the Maſter, Purſer, or other Perſon taking Charge of ſucli 
oaſtoms be Veſſel, out of which ſuch Goods ſhall be taken at Sea, unleſs 
"x..." Necefry as aforeſaid, ſtiall forfeit treble the Value of ſuch 
3 io unſhipped.“ 1 5 N : 
Maker | 12. By 
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* 5 VV : SOOT | 
| ut it has been from Time to Time continued, and by the 14 C. ; 


Rc 


*Pages46 *2. In the Shipping or Unſhipping of Goods at any Port, Member or 


Goods to be 
ſhipped and 
unthipped 
only in the 
great Ports. 


Ocer Ports, . by the 13 & 14 Car. 2. c. 11. par. 14. after reciting that where- 


Members 
and Wharfs 
may be ap- 
pointed in 
England. 


all ſuch further Places, Ports, Members and Creeks, except the 


i every Port, Haven or Creek, within his Majeſty's Kingdom of Enz. 
* land, Dominion of Wales and Town of Berwick, whereby the Exten“, 


- 12. By par. 11. ſo much of this Statute, as relates to the taking in of 
Foreign Goods at Sea, was to have Continuance for Three Vears from the 
Twenty - fifth Day of March One Thouſand Seven Hundred and Nineteen 
and from thence to the End of the then next Seſſion of Parliament, and 


* | 
c. 86. is continued to the Twenty-ninth: Day of September One Thouſand 


Seven Hundred and Eighty one, and from thence to the End of the then 
next Seffion of Parliament. Js VVVöd f 6 


Wharf, not lawfully appointed for ſuch Purpoſes. 


14. Heretofore Goods could only be ſhipped and unſhipped in the great 
Ports, for by 4 H. 4. c. 20. it is enacted, That all Manner of Merchan- 
«« dize entering into the Realm of England, or going out of the ſame, hall 
cc be charged and diſcharged in the great Ports of the Sea, and not in 

* Creeks or ſmall Arrivals, upon Pain to forfeit all the Merchandize ſo 
«« charged or diſcharged to our Lord the King; except Veſſels arriving in 
« ſuch little Creeks and Arrivals, by Coercion of Tempeſt of the Sea.“ 

15. The great Ports of England, which are at other Times called the 
ancient or Head Ports, are London, Ipſwich, Yarmouth, Lynn, Boſton, Hull, 
Newcaſtle, Berwick, Carliſle, Cheſter, Milford, Cardiff, Glouceſter, Briſtil, 
Bridgwater, Plymouth, Exeter, Poole, Southampton, Chicheſter and Sandwich. 


as, by an Act of Parliament of the firſt Year of Queen Elizabeth, it is or- 
dained that no Goods ſhall be ſhipped on board or diſcharged from any 
Ship or Veſſel, but from or upon ſome ſuch open Place, Key or Wharf. 
except the Port of Hull, as her Highneſs her 5 and Succeſſors ſhould 


therefore appoint, by Virtue of her Highneſs's Commiſſion, within the | 


Port of London, and in all Ports, Creeks, Havens and Roads; and 
whereas, notwithſtanding the ſaid Act, there are ſome Ports, Creeks and 
Places, where Cuſtomers, Colle&ors, Comptrollers and Scarchers, and 


their Servants, had then Time out of Mind been reſident, to which no 


ſuch Commiſſions were ſent, nor any Place, Key or Wharf appointed 3s 
by the ſaid Act is directed; and whereas alſo ſince that Time, by reaſon 
of the Alteration of Rivers, Streams, Channels and Sands, ſome Places 
then appointed are become unfit, and others more convenient for the dil- 
charging aud ſhipping of Goods, Wares and Merchandize ; it is enacted, 
That the King's Majeſty may from Time to Time, by his Highnels's 
« Commiſſion or Commiſſions out of his Court of Exchequer, appoint 


% Town of Hull, as ſhall be lawful for the landing and e . ading 
or ſhipping, of any Goods, within the Kingdom of England, Dominion 
« or Wales or Town of Berwick upon Tweed, and to what ancient and 
head Ports reſpectively ſuch Places, Members and Creeks, ſhall ap- 
* pertain; and where any ſuch Member, Place or Creek ſhall ſo as atore- 
« ſaid be appointed, the Cuſtomer, Collector, Comptroller and Searcher, 
% of the head Port ſhall, by themſelves or their ſufficient Deputy ® 
„ Deputies, Servant or Servants, refide and inhabit for the entering, 
clearing and paſſing Shipping, and diſcharging of Ships, Goods and 
„ Merchandize: And, by Virtue of the aforeſaid Commiſſion or Con, 
+ miſſions, may likewiſe ſet. down and appoint the Extents and Limits © 


be aſcer- 


Limits and Privileges of every Port, Haven or Creek may d. rained 


nels's 
point 
t the 
ading 
union 
L and 
l ap- 
afore- 
rcher, 
Ity ot 
ering, 
s and 
Com- 
nits of 
Eng- 
ctents, 
aſcer- 
rained 


or other principal Officers of the Cuſtoms ; and then or before, the 


S--M-UG Gf L; NG. —- 

« tained and known; and it ſhall not be lawful for any Perſon whatſo- 
« ever to lade or put, or to cauſe to be laden or put from any Key, 
« Wharf or other Place on the Land, into any Ship, Vl, Lighter, Boat 
« or Bottom, any Goods, Wares or Merchandize whatſoever, Fiſh taken 
« by his Majeſty's Subjects, Sea Coal, Stone and Beſtials, only excepted, 
« to be tranſported into any Place of the Parts beyond the Seas, or carried 
« by Land into the Realm of Scotland; or to diſcharge or lay on Land, or 
« to cauſe to be diſcharged or laid on Land, out of any Boat, Lighter, 
« Ship Veſſel or Bottom, being not in Leak or Wreck, any Goods, *Page547 
« Wares or Merehandize whatſoever, Fiſh taken by his Majeſty's Subjects, | 
« Beftials and Salt, only excepted; to be brought from any of the Parts be- | 
« yond the Sea, or by Land from the Realm of Scotland, but only upon 
« ſuch open Place, Key or Wharf, as his Majeſty thall from Time to 
« Time, by Virtue of ſuch Commiſſion or Commiſſions as aforeſaid, ap- 
point in the Port of London and the Members and Liberties thereof, or 
in any other Port, Place, Member or Creek, within the Kingdom of 
England, Dominion of Wales, and Town and Port of Berwick, with- 
« out ſpecial Suffrance and Leave firſt had from the Commiſſioners and 
„Officers of his Majeſty's Cuſtoms, upon the Penalty of the Forfeiture 
« of all ſuch Goods, Wares and Merchandize.” _- | 

17. By 6 Ann. c. 28. par. 18. it is enacted, © That for the better and yew Ports 
« more effectual aſcertaining the Ports, Members, Creeks and Havens, in Members 
« Scotland, where Goods have been or may be exported and imported, and and Wharf 
« the ſeveral Keys, Wharfs and other Places, where the ſame may be put mal be ap- 
on board any Veſſel for Tranſportation, or be unladen upon importation, en jo 
the Queen's Majeſty, her Heirs and Succeſſors, ſhall and may from Time 995 
to Time, by Commiſſion or Commiſſions out of the Court of Exchequer 
« in Scotland, appoint all ſuch further Places, Ports, Members and Creeks, 
* in Scotland, as ſhall be lawful for the landing and diſcharging, lading or 
« ſhipping, of any Goods, Wares or Merchandizes, in Scotland, and to 
* what ancient and head Ports reſpectively ſuch Places, Members and 
® Creeks, ſhall reſpectively appertain ; after which appointment ſo made; 
* the Ports, Members and Creeks, ſo paired hah be ſubje& to and 
under ſuch Regulations, as the like Ports, Members and Creeks, appoint- 
* ed in England for Exportation or Importation there, are or ought to be 
* by the Laws of England.” | 
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3. In Ships in Port . bound. 


18. By the 13 & 14 C. 2. c. 11. par. 2. it is enated, © That no Ship or ,, Entry to 
10 Veſlel, arriving from the Parts beyond the Seas, thall be above three be made of 
Days in coming from Graveſend to the Place of her Diſcharge in the Ri- the Cargo 
© ver of Thames, without touching or ſtaying at any Wharf, Key or Place, of * BR 
* adjoining to either Shore between Graveſend and Cheſters Key, unlets pr cr 
8 apparently hindered: by contrary Winds, Draught of Water or other 
„Jul Impediment, to be allowed by ſuch Perſon or Perſons, as are or 
* ſhall bs appointed for managing the Cuſtoms, the Collectors inwards, 


? Maſter, or Purſer, of ſuch Ship or Veſlel ſhall make a juſt and true En- 
„ . upon Oath, of the Burthen, Contents and Lading, of every ſuch 
= dip or Veſſel, with the particular Marks, Numbers, Qualities and 
: Contents, of every Parcel of Goods therein laden to the beſt of his 
" Anowledge; alſo where, and in what Port, ſhe took in her Lading, of 

what Country built, how: manned, who was Maſter during the Voyage, 

8 ao are Owners thereof; and in all Outports or — to come 
1 up to the Place of Unlanding, as the Condition of the Port 
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.« requires and will admit, and make Entries as aforeſaid, upon the Pe. 
| | «« nalty of the forfeiture of One Hundred Pounds.” 5 
An Account 19. By par. 3: it is enacted, That no Captain, Maſter, Purſer or other 
to be given “ Perſon, taking Charge of a Ship or Veſſel of War, wherein any Goods, 
of the Goods « Wares or Merchandizes ſhall be brought from the Parts beyond the 
Imported ina ce Seas, or out of the Realm of Scotland, ſhall put on board any Lighter, 
Ship of War e Boat or bottom, or lay on land, or ſuffer to be put into any Lighter, 
* Boat or Bottom, or to be laid on Land, out of any Ship or Veſſel 2 
« aforeſaid, any Goods, Wares or Merchandizes whatſoever, before ſuch 
« Captain, Maſter, Purſer, or other Perſon taking charge of the Ship or 
% Merchants Goods for that Voyage as aforeſaid, ſhall have fignifed in 
®*Pageg48 «« Writing under his Hand, unto the Perſon or Perſons, which are or ſhall 
ce be appointed for managing the Cuſtoms, the Cuſtomer, or Collector and 
“ Comptroller inwards of the Port where he arriveth, the Names of every 
% Merchant or Lader of any Goods on board the ſaid Ship or Veſſel, to. 
« gether with the Number and Marks, and the Quantity and Quality of 
« every Parcel of Goods to the beſt of his Knowledge, and ſhall have 
« anſwered upon his corporal Oath to ſuch Queſtions concerning {ach 
« Goods, as ſhall be publickly adminiſtered to him in the open Cuſtom- 
« houſe, by ſuch Perſon or Perſons, which are or ſhall be appointed for 
the managing of the Cuſtoms, Cuſtomer or Collector and Comptroller, 
«© or their Deputies, and ſhall be liable to all Seirches and other Rules 
« which Merchant Ships are ſubject unto by the Uſage of his Majeſty's 
« Cuſtom-houſe, Victualling Bills and entering excepted, upon Pain 10 
| „ forfeit One Hundred Pounds.“ | 
An Officer 20. The Proviſions made by this Clauſe are now at End; it having been 
kong of his enacted by the 22 G. 2 c. 33, par. 2. Art. 18. © That if any Captain, 
8 ae «« Commander or other Officer, of any of his Majeſty's Ships or Veſſel ſhall 
Golan © « receive on board, or permit to be received on board, ſuch Ship or Vel 
board to be ſel any Goods or Merchandize other than for the ſole Uſe of the Ship or 
caſhiered. 4. Veſſel, except Gold, Silver or Jewels, and except the Goods and Met. 
| « chandizes belonging to any Merchant, or other Ship or Veſſel, whici 
« may be ſhipwrecked, or in imminent Danger of being ſhipwrecke, 
« either on the high Seas, or in any Creek, Port or Harbour, in orderto 
«« the preſerving them for their proper Owners, and except ſueh Goods or 
«© Merchandizes, as he ſhall at any Time be ordered to ke and receive oi 
„ board, by Order of the Lord High Admiral of Great Britain, or the 
«« Commiſſioners for exeeuting the Office of Lord High Admiral, for the 
Time being, every Perſon ſo offending, being convicted thereof by tt 
4 Sentence of a Court Martial, ſhall be caſhicred, and be for ever alter 
* wards rendered incapable, to ſerve in any Place or Office in the Na. 
« Service of has Majeſty, his Heirs and Suceeſſors.“ 
| Farther Pe-. 21+ And by par. 24. after reciting, that by an Act for the more effectut 
| nalty.on an ſupprefling of Piracy it is amongſt other Things enacted, that the Cip 
1 Officer of tain, Commander or other Officer, of the ſaid Ship or Veſſel of War, at 
one of his all and every the Owners and Proprietors of ſuch Goods and Merchandize* 
MT. put on Board ſuch Ship or Veſſel of War as aforeſaid, ſhall loſe, forteit i 
Gods en pay, the Value of all and every ſuch Goods and Merchandizes ſo puto 
3 board as aforeſaid, it is enacted, . That if any Captain, Commander ag 
* other Officer, of any of his Majeſty's Ships or Veſſels ſhall receive 3 
« board, or permit or ſuffer to be received on board, ſuch Ship or Vele 
| any Goods or Merchandizes, contrary to the true Intent and Mean 
| | of the eighteenth Artiele in this Act before mentioned, and here? 
+ enadted, every ſuch Captain, Commander, or other Officer, ſhall 
„ t every ſuch Offence, over and above any Puniſhment inflicted by 


« AR, ſorſeit and pay the Value of all and every ſuch Goods and Me 


65 


* 


Pe: 


ther 
ods, 
the 
ter, 
iter, 
el 23 
ſuch 
ip or 
ed in 
ſhall 
rand 
very 
, to- 
ty of 
have 
ſuch 
ſtom- 
for 
oller, 
Rules, 
jeſty's 
un 10 


been 
Lan, 
9 {hall 
r Vel. 
hip ot 
| Mer- 
which 
ecked, 
rder to 
z0ds o 
exve on 
or the 
for the 
by th 
T alter 


> Nav! 
fect: 


ie Cap 
ar, and 
und12es 
ſeit an 
) put oi 
inder Oo 
ce1ve 0 
r Veit 
leut 
| here 
ſhall ia 
by th 
nd Met 
andue! 


. « chandizes, ſo received, or permitted or ſuffered to be received, on board 


2 


« for the ſame, fo that no more than one of theſe Penalties or Forfeitures 


| « Veſſel or Boat, appointed and employed ordinarily for the Carriage of be imported 


% *all Goods and Merchandizes, that ſhall be found on board any ſuch *Page549 


« or ſhall be appointed for managing the Cuſtoms, and the Officers of the 


„ which ſhall be found in Cabins, Cheſts, Trunks or other ſmall Pack- 


« put and remain in the Storchouſe aforeſaid, until his Majeſty's Duties 


„ u GB TM 


* 


as aforeſaid, or the Sum of Five Hundred Pounds of lawful Money of 
Great Britain, at the Election of the Informer or Perſon who ſhall ſue 


e 


A 


* 


1 


ſhall be ſued for or recovered, by Virtue of this and the ſaid in Part re- 
« cited Act, or either of them, againſt the fame Perſon, for one and the 
« ſame Offence. 5 e 8 ; | 
21. By 13 C14 C. 2. c. 11. par. 22. it is enacted, “ That no Ship, No Goods to 


- 
* 


Letters and Pacquets, ſhall, unleſs it be in ſuck Cafes as ſhall be allowed in à Veſſel 
by the Perſon or Perſons, which are or ſhall be appointed to manage Pointed to 
« his Majeſty's Cuſtoms, Cuſtomer, or Collecter and Comptroller, import _ _— 
any Goods and Merchandizes from the Parts beyond the Seas, upon the 
Penalty of the Forfeiture of One Hundred Pounds, to be paid by the 
Maſter of the ſaid Veſſel or Boat with the Loſs of his Place; and 


. 
* 


- 
* 


A 
* 


* 
* 


Ship, Veſſel or other Boat, ſhall be forfeited.“ | 

22. By par. 4. it is enacted, © That the Perſon or Perſons, which are Oer; 0 
B 

« Cuſtoms and their Deputies, are hereby authorized and enabled to go 27 


« and enter on board any Ship or Veſſel, as well Ships of War as Mer- ward bound, 
« chant Ships, inwards bound, and from thence to bring on Shore into his rr remain 
« Majeſty's Storehouſe all ſmall Parcels of fine Goods or other Goods, befe tilt he 


is cleared. 
: N : a Package of 
« age, of in any ere or ſecret Place, in or out of the Hold of the Ship Goods not to 


« or Veſſel, which may occaſion a juſt Suſpicion that they were intended be altered. 
to be fradulently carried away, and all other Sorts of Goods whatſoever, 
« for which the Duties of Tonnage or Poundage were not paid, or com- 
« pounded for, within twenty Days after the firſt Entry of the Ship, to be 
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« thereupon be juſtly ſatisfied, unleſs the Perſon or Perſous, which are or 
« ſhall be appointed for managing the Cuſtoms, and Officers of the Cuſ- 
« toms, ſhall ſee juſt Cauſe to allow a longer Time; and that the ſaid 
« Perſon or Perſons, which are or ſhall be appointed for the managing 
« of the Cuſtoms, and the Officers of the Cuitoms and their Deputies, 
« may freely ſtay and remain on board, until all the Goods are delivered 
« and diſcharged out of the faid Ship or Veſſel; and if any Matter, 
% Purſer, Boatſwain, or other taking Charge of any - or Veſtel, or any 
other Perſon whatſoever ſhall ſuffer any Truſs, Bale, Pack, Fardel, 
* Caſk or other Package, to be opened on board the ſaid Ship or Veſſel 
and the Goods therein to be embezzled, carried away or put into auy 
* other Form or Package, after the Ship comes into the Port of her Diſ- 
charge, in every ſuch Cafe the ſaid Maſter, Purſer, Boatſwain, or 
« other Perſon, ſhall forfeit the Sum of One Hundred Pounds. 
23. This AR could only extend to the Duties of Tonnage and Poundage , . & N. 
impoſed by 12 C. 2. c. 4. and ſuch other Duties as were payable at c. f. . 4. 
the Time it was made; but it may once for all be obſerved, that in every 9 & 10 W. 
ſubſequent Act of Parliament, made for impoſing a further Duty of 38.23. . 7. 
Tonnage or Poundage in general, or a further Duty upon any particular f . 
Sort of Merchandize, it is conſtantly provided, that all the Clauſes, 21 G. 2. c. 
Powers, Directions, Penalties, Forfeitures, Matters and Things whats- 2. f. 4. and 
ſoever, contained in any Law or Statute then in Force, for the raiſing, divers other 
levying, ſecuring, collecting, anſwering and paying, the former Duties, AH, 
ſhall, be applied, practiſed and put in Execution, for raiſing, levying, 
ſecuring, collecting, anſwering and paying the Duty hy ſuch Act granted, 
as fully and effectually, and to all Intents and Purpoſes, as if all aud every 
„„ the 
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the ſaid Clauſes, Powers, Directions, Penalties and Forfeitures, were 
particularly repeated, and again enacted in the Body of ſuch Act. 


24. By the 12 C. 2. c. 4. par. 2. it is enacted, That if any Goods or 
Merchandize ſhall be brought from the Parts beyond the Seas, into any 
Port, Place, or Creek, of this Realm or other your Majeſty's Domini- 


«© ons, and be unſhipped- to be laid on Land, the Subſidy, Cuſtoms and 


other Duties, due or to be due for the ſame not being paid, or law- 
fully tendered to the Collector thereof or his Deputy, nor agreed with 
for the ſame in the Cuſtom-houſe, according to the true Intent and 
Meaning of this Act, all the ſaid Goods and Merchandizes whatſoever 
ſhall be forfeited. ?” | | 


25. By 13 C14 C. 2. c. 11. par 7. it is enacted, That if any Goods 


or Merchandize ſhall be laden, or taken, from and out of any Ship or 
Veſſel, coming in and arriving from foreign Parts, into any Bark, Hoy, 
Lighter, Barge, Boat or Wherry, without a warrant, and the Preſence 
of one or more Officers of the Cuſtoms, ſuch Bark, Hoy, Lighter, 


« Barge, Boat or Wherry, ſhall be forfeited, and the Maſter, Purſer, 


Boatſwain, or other Mariner of any Ship inward bound, knowing and 
conſenting, thereunto, ſhall forfeit the Value of the Goods ſo un- 
ſhipped. ?? | : 1 | 

* 26. By the 8 Anne c. 7. par. r7. it is enacted, That if any Sort 


4 of Goods whatſoever, liable to the Payment of Duties, ſhall be un- 


ſhipped, with Intention to be laid on Land, the Cuſtoms and other Du- 


ties not being firſt paid or ſecured, or if any prohibited Goods what- | 


ſoever ſhall be imported into any Part of Great Britain, then, not only 


the ſaid uncuſtomed or prohibited Goods ſhall be forfeited, but alſs 


the Perſons, who ſhall be aſſiſting or otherwiſe concerned in the un- 
ſhipping the ſaid uncuſtomed or prohibited Goods, ſhall forfeit treble 
the Value thereof, together with the Veſſels and Boats made uſe of tor 
landing the aforeſaid Goods. 05 Fr 

27. By the 13 & 14 C. 2. c. 11. par. 7. it is enacted, That if any 
Wharfinger or Keeper of any Wharf, Crane or Key, or their Servants, 
or any of them, ſhall take up or land, or knowingly ſuffer to be taken 
up or landed, at any of their ſaid Wharfs, Cranes or Keys, any Goods, 
Wares or Merchandizes, prohibited, or whereof any Cuſtom, Subſidy 
or other Duties, are due and payable, without the Preſence of ſome 


of the Officers of the Cuſtoms thereunto appointed, or at the Hours and 


Times not appointed by Law, except in the Port of Hull, as in the 
Statute of the firſt year of Queen Elizabeth Chapter the Eleventh is 
excepted, all and every ſuch Wharfinger and Keeper of ſuch Wharf, 


Crane or Key, ſhall forfeit the Sum of One Hundred Pounds. 


28. By 1 Elix. c. 11. par. 2. it is enacted, That it ſhall not be law- 
ful for any Perſon or Perſons whatſoever to take up, diſcharge and lay 
on Land, or cauſe or procure to be taken up or diſcharged out of any 
Lighter, Ship, Crayer, Veſſel or Bottom, not being in a Leak of 
Wreck, and laid upon Land, any Goods, Wares or Merchandizes 
whatſoever, Fiſh taken by any of your Highneſs's Subjects and Salt 
only excepted, to be brought from any the Parts beyond the Seas or 
the Realm of Scotland, but only in the Day Light, that is to ſay, from 


the firſt of March until the laſt of September, betwixt Sun-riſing and 


Sun-ſetting, and from the laſt of September until the firſt Day of March, 
betwixt the Hours of Seven in the Morning and Four in the Afternoon, 


upon Pain of Forfeiture of all ſuch Goods, Wares and Merchan- 


dizes. 


29. By the 13 C14 C. 2. c. 11. far. 21. it is enacted, « That all fo- 


reign Goods or Merchandizes, which by the Perſon or Perſons, which 
\ 15 1 
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men or Tideſmen from attending thereon, there ſhall be found on board 


! 
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« are or ſhall be appointed for managing the Cuſtoms, and the Cuſtomer, weighed and 
Collector and Comptroller, ſhall be permitted to be landed and taken numbered, 
« up by Bills at Sight, or Bills at View or Sufferance, ſhall be landed at“ ſoon as 
« the moſt convenient Keys or Wharfs, where the ſaid Perſon or Perſons, 
« Cuſtomer, or Collector and Comptroller, ſhall appoint, and not elſe- 
„ where; and there or in his Majeſty's Storehouſe, at the Election of the 
« {aid Perſon or Perſons and Officers, ſhall be meaſured, weighed and 
« numbered, by and m the Preſence of the Officers to be thereunto par- 
« ticularly appointed; which ſaid Officers, ſo appointed ſhall perfect the 
« Entry, and thereunto fubfcribe their Names, and the next Day follow- 


„ ing thall give Account, and make Report, of every reſpective En- 


« try, ſo perfected, to the Perſon or Perſons or Officers aforeſaid, without 
« reaſonable Cauſe to be allowed by the ſaid Perſon or Perſons, or Of- 
« ficers, or in Default thereof ſhall forfeit the Sum of One Hundred 
« Pounds.“ — — 


30. By par. 5. it is enacted, “ That if, after the clearing of any Sip or The penat- 


« Veſlel by the Perſon or Perſons, which are or mall be appointed for ma- ty, where 


« naging the Cuſtoms or any their Deputies, and diſcharging the Watch- 9 weg 


« ſuch Ship or Veſſel any Goods, Wares or Merchandizes, which have . 8 


« been concealed from the Knowledge of the ſaid Perſon or Perſons, which cleared. 
« are or ſhall be appointed for the managing of the Cuſtoms, and for 
« which the Cuſtom, Subſidy and other Duties, due upon the Importation 


„thereof, have not been paid, then the Maſter, . Purſer,* or other Per-*Pageg51 


« ſon taking Charge of ſuch Ship or Veſſel, ſhall forfeit the Sum of One 
« Hundred Pounds. | | 
31. By the 5 G. 1.c. 11. par. 4. after reciting, that in Ships from fo- Goods not 
reign Parts Goods are often found, at clearing ſuch Ships, concealed in falſe reported 
Bulk-heads, between the Linings and falſe Knees, or in concealed Lockers, found after 
in order to their being landed without Payment of Duties, ſo that it is al. Iearings 
moſt impoſſible for the Officers of the cuſtoms to diſcover them, without Cs 
having ſome previous Information, it is enacted, . That all Goods not 
reported, and found after clearing the Ship by the proper Officer or 
« Officers of the Cuftoms, ſhall be liable to Forfeiture. ?? 
32. By par. 11. ſo much of this Statute, as relates to Goods not re- 
ported and found after clearing mae was to have Cotinuance for three 
Years from the Twenty-fifth Day of March One Thouſand Seven Hundred 
_ Nineteen, and from thence to the End of the then next Seſſion of Par- 
lament. - p_ 
33. But it has been from Time to Time continued, and by the 14 G. 3. 


c. 86. is continued to the Twenty-ninth Day of September One Thouſand 


Seven Hundred and Ei ghty-one, and from thence to the End of the then 

next Seſſion of Parliament. 6 5 — | 

34. By the 9 G. 2. c. 35. par. 27. after reciting, that in Ships from Goods 
foreign Parts Goods are often concealed in falſe Bulk-heads, between the found con- 
Linings and falſe Knees, or in concealed Lockers, or in the Ballaſt, or cealed after 
in falle Package and other Places, which the Officers cannot eaſily find ci were 
out or diſcover, in order to their being landed without Payment of Du- feited, 3 
ties, and ſuch Goods are not liable by Law to Forfeiture, unleſs the ſame the Maſter 
be found after clearing the Ship by the proper Officer or Officers of the to forfeit the 
Cuſtoms, it is enacted, That all Goods, which ſhall be found concealed treble I 
as aforeſaid, or concealed in any other Place, on Board any Ship or lue thareof, 
Veſſel, at any Time after the Maſter thereof ſhall have made his Report 
© at the Cuſtom-houſe, and which ſhall not be comprized or mentioned 
in the ſaid Report, ſhall and may be ſeized and proſecuted by any 
„Officer or Officers of the Cuſtoms ; and the Maſter, Purſer or other 
* Perſon having the Charge or Command of ſuch Ship or Veſſel, in caſe 

- | | | 5 
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an Entry to 


S M UG G LIN G. 
«« it can be made appear, that he was any ways conſenting or privy to 
«© ſuch Fraud or Concealment, ſhall forfeit treble the Value of the Goods 
*-10-tand- 7 | 4 Ns | i | 


6s In Ships'in Port outward Bound, 


No Enpli 35. By the 13 & 14 Coe 2; 8 3. it is enacted, That no Cap- 


Goods to be ©* tain, Maſter, Purſer, or any other Perſon taking Charge of any Ship or 
ſhipped, till «< Veſſel, bound for the Parts beyond the Seas or into the Kingdom of Scot- 
the Ship is 4e land, whether the ſame Ship or Veſſel ſhall have Commifſſion from, or 
entered, and . belong unto, the King's Majeſty that now is, his Heirs or Succeſſors, or 
be made of *©* ſhall belong to, or have Commiſſion from, any foreign Prince or State, 
all Goods „ or otherwiſe, ſhall take in, or ſuffer to be taken into, or laden aboard 
put on « ſuch Ship or Veſſel any Ergizf Goods, Wares or Merchandize, to be 


Board a Ship ce exported into the Parts beyond the Sea, or into the Kingdom of Scotland, 
outward » 


1 bound. until ſuch Captain, Maſttr, Purſer, or other Perſon, ſhall have entered 
N * ſuch Ship.or Veſſel in the Book of the Commiſſioners, Cuſtomer, or Col- 


«& lector and Comptroller outwards of ſuch Port, where he ſhall load or 

* take in Goods, together with the Name of ſuch Captain or Maſter, the 

„ Burthen of ſuch Ship or Veſſel, the Number of Guns and Ammunition 

« the carries, and to what Port or Place ſhe intends to paſs. or ſail; and 

« before he or they ſhall depart, with his or their Ship or Veſſel, out of 

| * ſuch Port or Place, ſnall bring and deliver, unto the Perſon or Perſons, 
*Pageg52 © which are or ſhall be appointed for managing the“ Cuſtoms, the Cuſ- 
„ tomer, or Collector and Comptroller of iuch Port or Place, a Content 

; « in Writing, under his or their Hands, of the Names of every Merchant 

t and other Perſon or Perſons, that ſhall have laden, or put on board any 


12 


* 


«« ſucii Ship or Veſſel any Goods or Merchandize, together with the Marks 


* and Numbers of ſuch Goods and Merchandize, and ſhall likewiſe pub- 
e licly in the open Cuſtom-houſe, upon his corporal Oath to the beſt of 
. his Knowledge, have auſwered to ſuch Queſtion or Queſtions, as ſhall 
be demanded of him by the {aid Perſon or Perſons, which are or ſhall be 
appointed for managing the Cuſtoms, the Cuſtomer, or Collector and 


* dize as ſhall be aboard ſuch Ship or Veſſel, upon Pain of Forfeiture of 
* One Hundred Ponnds.”? 


belonging to his Majeſty, are now at an End; for- as has been alread 


5 ** Comptroller or thezr Deputies, concerning ſuch Goods and Merchan- 


: | As 548. 36. The Proviſions in this Clauſe, as to Officers of Ships or Veſſels 


| ſhewn, all ſuch Otficers are abſolutely prohibited from taking any Goods | 


or Merchandize, except Gold, Silver and Jewels, on Board for Expor- 
tation, : 


i : No Goods to 37. By the 1 3 14 C. hs. 11. par. 22. it is enacted, 4 That no Ship, 


be exported © Veſſel or Boat, appointed and ordinarily employed for the Carriage of 


Wl ina Veſſe! « Letters and Pacquets, hall, unleſs it be in ſuch Caſes as ſhall be al- 
. appointed to ve Jowed by the Perſon or Perſons, which are or ſhall be appointed for the 


e e Ede managing of the Cuſtoms, the Cuſtomer, or Collector and Comptroller, 


Pacquets. export any Goods or Merchandize into the Parts beyond the Seas, upon 
the Penalty of the Forfeiture of One Hundred Pounds, to be paid by 
the Maſter of the ſaid Veſſel or Boat with the Loſs of his Place; and all 

Goods and Merchandize, that ſhall be found on Board any ſuch Ship, 
| « Veſſel or Boat, ſhall be forfeited. ?? 2 | . 

Officers may 38+ BY par. 4. “ The Perſon or Perſons, which are or ſhall be appoint- 

ſearch- Shi 

eee e e e . their Deputies, are authorized and enabled, to go and enter 
bound. ** on Board any Ship or Veſſel outwards bound, as well Ships of War as 
F | 5 | 0 b 2 * 


\ % Mer- 


« ed for the managing the Cuſtoms, and the Officers of his Majeſty's Cuſ- 


„ 


| SMU G6 6 !. = | | 
« Merchant Ships, and from thence to bring on Shore all Goods prohibit- 9 
« ed or uncuſtomed, except Jewels. 5 7 

39. By the 1 Elix. x. II. par. 2. it is enacted, That it ſhall not be At what 
« lawful for any Perſon or Perſons whatſoever, to lade or put, or cauſe to Hours of the 
« be laden or put, off from any Wharf, Key or other Place on the Land, Pay 5 
« into any Ship, Veſſel, Crayer, Lighter or Bottom, any Goods, Wares or aw Hank 
« Merchandizes whatſoever, Fiſh taken by your Highneſs's Subjects only Ship. 
« excepted, to be tranſported into any Place of the Parts beyond the Seas, 
« or into the Realm of Scotland, but only in the Day Light, that is to ſay, 
« from the firſt of March until the laſt of September, between Sun-riſfing 
« and Sun-ſetting, and from the laſt of September until the firſt of March, x 
« between the Hours of ſeven in the Morning and four in the After- 5 
« noon, upon Pain of Forfeiture of all ſuch Goods, Wares and Merchan- 
« dizes.“ ny | | | 

40. By the 13 & 14 C. 2. c. 11. par. 7. it is enacted, “ That if any No Goods to 
« Wharfinger or Keeper of any Wharf, Crane or Key, or their Servants, be carried 
« or any of them, ſhall ſhip off or ſuffer to be Water-borne, at or from any from a a 


Wharf, but 


« of their Wharts, Cranes or Keys, any Goods, Wares or Merchandizes ee 


« prohibited, or whereof any Cuſtom, Subſidy or other Duties are due eee of 48 


and payable, without the Preſence of ſome of the Officers of the Cuf- Officer, and 


« toms thereunto appointed, or at Hours and Times not appointed by at the Hours 
„Law, except in the Port of Hull as in the Statute of the firſt Year of pointed. 
« Queen El;jzabeth Chapter the Eleventh is excepted, all and every ſuch 

« Wharfinger and Keeper ſhall forfeit the Sum of One Hundred Pounds.“ © 

41. By the ſame Par. it is enacted, © That if any Goods or Merchan- Pages v3 
« dize ſhall be laden or taken from the Shore, into any Bark, Hoy, Lighter, No Goods to 
« Barge, Wherry or Boat, to be carried on board any Ship or Veſlel, out- ae 
« ward bound for the Parts beyond the Seas, without a Warrant and the Warrant 
« Preſence of one or more Otficers of the Cuſtoms, ſuch Bark, Hoy, and the Pre- 
„Lighter, Barge, Wherry or Boat, ſhall be forfeited.” ſence of an 
42 By the 12 C. 2. c. 4. par. 3. it is enacted, That if any Goods or Nr : 

« Merchandize ſhall be ſhipped, or put into any Boat or Veſſel, to the In- be ſhipped my 
tent to be carried into the Parts beyond the Seas, the Subſidy, Cuſtom till the Du- 
and other, Duties, due or to be due for the ſame, not paid or lawfully ties are paid, 
« tendered to the Collector thereof or his Deputy, nor agreed with for the 

« ſame in the Cuſtom houſe, according to the true Intent and Meaning of 

* this Act, all the ſaid Goods and Merchandizes ſhall be forfeited.” 

43. By the 12 C. 1. c. 28. par. 18. After reciting, that great Quantities Goods ſhip- 
of Goods and Merchandizes, on which conſiderable Duties are due and ped withowe 
payable to his Majeſty, and divers ſorts of Goods prohibited to be export- the Pre- 
ed, are by evil ditpoſed Perſons. frequently ſhipped for Parts beyond the 3 St 
deas, without the Preſence of the proper Officer of the Cuſtoms, to the be forfeited. 
great Prejudice of the Revenue and all fair Traders, it is enacted, That 
* 1t any tuch Goods or Merchandizes ſhall be ſhipped for Parts beyond the 
Seas, without a Warrant, or without the Preſence of an Officer of the 
©« Cuſtoms appointed for that Purpoſe, all ſuch Goods and Merchandizes 
* orthe Value thereof ſhall be forfeited.” 5 

44. By the 13 C 14 C. 2. c. 11. par. . it is enacted, * That if any The double 
Goods, Wares or Merchandize, ber which the Duties of Subſidy or Value of 
ſe Cuſtom are due and payable, ſhall be ſecretly conveyed on Board any eee 
Skip or Veſſel, before the Cuſtom and Subſidy thereof be duly anſwered porch 8 
aud paid, and ſhall eſcape the Diſcovery thereof by the Officers of the forfeited. 
Cuſtoms or others, and be carried into Parts beyond the Seas, in ſuck 
* Caſe the Owners or Proprietors of ſuch Goods, Wares or Merchandizes, 
© or other Perſon or Perſons, who ſhall have ſo ſhipped, or c_ the 
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be ſhipped, 


coaſtwiſe, 
without a 
Sufferance. 


tered to be 
carried 


the Place 
for which 
they are 
entered. -. 


r 


penalty of 
making a 
fal ſe Certi- 
ficate. 


Penalty of 
falſifying a 
Cocquet or 

Certificate. 


Foreign 
Goods not 
to be taken 
on Baird a 
coaſting 


in the Port 
wherein 
they are 
certified, « 


to be carried cc 


Goods en- 


coaſtwiſe, to , 
be carried to 


*Pageg54 


Ship, except 


3 FFV 
«« ſame to be ſo ſhipped and tranſported, ſhall forfeit the double v 


alue cf 


* the Gocds, computed according to the Rook of Rates, except for Coal, 


mo 


«© which, ſo ſecretly experted as aforeſaid, ſhall pay double the Cuſcn 
and Duty due and payable for the ſame.” 5 | 


. 


5. In coaſting Veſſels. 


- 45. Coaſting Veſſels, beſides being ſubje& to ſuch general Rules and 
Regulations as other Ships inward and ou 
ſubject to ſome particular ones. | 
No Goods to 46. By the 13 & 14 C. 2. c. 11. par. 7. 


tward bound are, are likewif 


It is enacted, “ That if any 


« Goods, Wares or Merchandizes, ſhall be ſhipped or put on Board, tohe 


carried forth to the open Sca, from any Port, Creek or Member in the 


« Kingdom of England, Dominion of Wales or Town of Berwici, 10 


A a 


be landed at any other Place of this Realm, without a Sufferance or 
Warrant firſt had and obtained, from the Perſon or Perſons which are or 


* ſha!l be appointed for the managing the Cuſtoms and Officers of the 


% Cuſtoms, all ſuch Wares and Merchandizes ſhall be forfeited.” 


47. By the ſame par. It is enacted, (That the Maſter of every Ship or 
6“ Veflel, who ſhall lade or take in any Goods, Wares or Merchandizes, 


« in any Port, Member or Creek, within the Kingdom of England, Do- 
minion of Wales or Town of Berwick, to be landed or diſcharged in 


** ſome other Port, Member or Creek of this Realm, ſhall, before the Ship 
« or Veſſel be removed or carried out of the Port where he ſhall take in 

his Lading, take out a Cocquet or Cocquets, and become bound to the 
= King's Majeſty, with good Security in the Value of the“ Goods, Wares 


* and Merchandizes aforeſaid, for Delivery and Diſcharge thereof in the 
« Place or Port for which the ſame ſhall be entered, or in ſome other Port 


6 or Place within this Realm, and, the Dangers and Accidents of the Seas 
* excepted, to return a Certificate within ſix Months after the Date of ſuch 
*© Cocquet or Cocquets, under the Hands and Seals of his Majeſty's Of. 
« ficers, ſigned alſo by the Perſon or ſome one of the Perſons, which are 
or ſhall be appointed for managing the Cuſtoms, or their Deputy or 
% Deputies, in every the reſpective Ports, Members or Creeks where the 
«« ſame ſhall be landed and diſcharged, to his Majeſty's Officers of the 


- «© Cuſtoms, to whom ſuch Security hath been given as aforeſaid, that ſuch 


« Goods, Wares and Merchandiges were there landed and diſcharged ac- 
cordingly, upon the Penalty of the Forfeiture of the Bond and Secunty 


« aforeſaid.” 


48. By par. 8. It is enacted, That if any Officer of any Port, Member 
4% or Creek, ſhall grant or make any falſe Certificate of any Goods of 
« Merchandizes, which ſhould have been landed out of any Ship or Veſſel, 
*« ſuch Officer ſhall forfeit the Sum of fifty Pounds, and ſhall moreover 


„ loſe his Employment, and be incapable of ſerving his Majeſty in an 
% Place or Truſt concerning his Cuſtoms.” 
49. By the ſame par. It is enacted, That if 


i 


any Perſon ſhall counterfeit 


e raſe or falſify, any Cocquet, Certificate or Return, Tranſire, Let-pab, 
« or any other Cuſtomhouſe Warrant, he ſhall forfeit One Hundred 
Pounds; and the Cogguet, Certificate or Return, ſhall be invalid and of 


« none Effect.“ 15 


Fo. By the 9 G. 1. c. 21. par. 8. After reciting, that Frauds are man) 


Times committed, under the Pretence of carrying foreig 
chandizes coaſtwiſe, by Maſters of coaſting Veſſels, wh 


n Goods or Mer- 
0 take in ſuch 


Goods at ſome Place other than the Port from whence they are certine 
to the Prejudice of the Revenue and the Encouragement of the foul 


Trader, it s enafted, * That i any foreign Goods or Merchandizes bal 


3 


: SMU” 0-0 1 NG: 

« he taken on Board any coaſting Veſſel, in Parts beyond the Sea, or out 

« of any Ship at Sea, or in any Port or Place of this Kingdom, other than 

« the Port or Place from whence ſuch Goods ſhall be certified, the ſaid 

« Goods and double the Value thereof ſhall be forfeited, and the Maſter 

« of the {aid Veſſel ſhall forfeit the Value of the ſaid Goods.” : 
51. By the 9 G. 2. c. 35. par. 29. It is enacted, “ That it ſhall and ggcers 

« may be lawtul to and for any Officer or Officers of the Cuſtoms, pro- ſearch a 

« ducing his or their Warrant or Deputation, or Warrants, or Deputations, coafting 

« if required, to go on Board and enter into any coaſting Ship or Veſſel, res 5 

« which ſhall be within the Limits of any of the Ports of this Kingdom, pn e - 

« and to rummage and ſearch the Cabin, and all other Parts of all ſuch port. 

„ coaſting Ships or Veſſels, for prohibited and uncuſtomed Goods, and 

« {ich Officer and Officers is and are hereby authorized and impowered, 

« to ſtay and remain on Board all ſuch Ships and Veſſels, during the whole 

« Time that the ſame ſhall continue within the Limits of any ſuch Port 

« 25 aforeſaid ; and if any Perſon or Perſons ſhall obſtruct, oppoſe; mo- 

«leſt, lett or hinder, any Officer or Officers of the Cuſtoms, in going and 

remaining on Board any ſuch coaſting Ship or Veſſel, or in entering and 

« ſearching the Cabin or any other Part thereof, every ſuch Perſon or 

« Perſons ſhall for every ſuch Offence forfeit the Sum of One Hundred 

pounds. | 

52. By the 8 G. 1, c. 18. par. 18. After reciting, that foreign Goods Goods not 

are frequently taken in at Sea by Maſters of coaſting Veſſels, who private- to be land- 

V land the ſame, to the Prejudice of the Revenue and the Encouragement gie 

of the foul Trader, it is enacted, That if any Goods, brought or coming Vettel, but 

« into any Port within the Kingdom of Great Britain, from any other in the Pre- 

port within the ſaid Kingdom, by Coaſt Cocquet, Tranſire, Let-paſs ſence of an 

« or Certificate, ſhall be unſhipped, to be landed or put on Shore, before Officer. 

« ſuch Cocquet, Tranſire, Let-paſs or Certificate, ſhall be delivered to the 

« Cuſtomer, or Collector and Comptroller, of the * Port or Place of her *Page555 

« Arrival, and Warrant of Sufferance made and given from ſuch Cuſ- 

« tomer, or Collector and Comptroller, for the landing and diſcharging 

« thereof, the Maſter, Purſer, Boatſwain, or other Mariner taking Charge 

« of ſuch Ship or Veſſel, out of which the Goods ſhall be landed or put 

« on Shore, knowing and conſenting thereunto, ſhall forfeit the Value of 

the Goods ſo unſhipped ; and if any Goods of foreign Growth, Pro- 

« duction or Manufacture, coming coaſtwiſe as aforeſaid, ſhall be landed 

without the Preſence of an Officer of the Cuſtoms, ſuch foreign Goods 

* or the Value thereof ſhall be forfeited, any Law, Cuſtom or Uſage to 

* the contrary, notwithſtanding.” ; 

53. By par. 27. This Statute was to have Continuance for two Years, 

from the Twenty-fifth Day of March one thouſand ſeven hundred and 

"dts Yoke and from thence to the End of the then next Seſſion of Par- 

ET os TE p | 

54- But it has been eontinued from Time to Time, and by the 14 C. 

3. c. 86. is continued, except the Clauſes therein contained, obliging all 

dips and Veſſels to perform Quarentine, to the Twenty-ninth Day of 

detember one thouſand ſeven hundred and eighty-one, and from thence to 


the End of the next Seſſion of Parliament, 


6. In the Caſe of Certificate and prohibited Goods. 


55. By the 12 G. 1. c. e 17. It is enacted, That for the bet- Goods in- 
ter preventing Frauds, in entering for Exportation of any Goods, titled to a 
2 Whereon there is a Drawback, Bounty, or Præmium, or of Goods pro- e ee 
4 hibited to be worn or uſed here, to the Prejudice of the Revenue, it nd 5 a 
% 55 4 ſhall hibited 
Goods, may be examined, to ſee if rightly entered. 


* 


VCC | 
«© ſhall and may be lawful, to and for any Searcher or other proper Of. 
* ficer of the Cuſtoms, after the Entry of any of the ſaid Goods, and be- 
<< fore and after the ſhipping thereof, to open and ſtrictly examine any 
«© Bale, Cheſt, Truſs or other Package, to ſee that the Goods are right 
* entered; and if on (ſuch Examination the ſame ſhall be found rightly 
entered, the Searcher or other Officer ſhall at his own Charge cauie the 
« ſame to be repacked, which charge ſhall be allowed to ſuch Officer by 
« the Commiſſioners of the Cuſtoms, if they think it reaſonable : But in 
* caſe the Officer ſhall, on Examination, td ſuch Goods to be leſs in 
4 Quantity or Value, than is expreſſed in the Exporter's Indorſement upon 
« his Entry, or any that ſhall entered under a wrong Denomination, 
« whereby his Majeſty would have been defrauded, all ſuch Goods may 
« be ſeized, and ſhall be forfeited, and the owner or Merchant ſhall loſe 
' «© the Benefit of receiving the Drawback or Bounty for ſuch Goods, and 
e the Value thereof. 1 | | 
Certificate 56. By the 8 Anne, c. 13. par. 16. After reciting, that it hath been 
Goods re- found by Experience, that great Quantities of foreign Goods, after 
landed, and have been ſhipped for Exportation, have been privately relanded; and that 
on double the Remedies already provided by Law have not been ſufficient, to obyi- 
alue of the 3 : «gin 
Drawback Ate a Practice fo very prejudicial to the Revenue and all fair Traders, it is 
thereof, to enacted, That if any foreign Goods, contained or ſpecified in any Certi- 
de foxfeited. „ ficate, whereupon any Drawback is to be made, or whereupon any De- 
«« benture is to be made forth for any ſuch Drawback, ſhall not be really 
% and bona fide ſhipped and exported, the Danger of the Seas and Enemies 
„ excepted, or ſhall be landed again in any Part of Great Britain, unleis 
in Caſe of Diſtreſs to ſave the Goods from periſhing, which ſhall be 
% * preſently made known to the Perſon or Perſons which are or ſhall be ap- 
pointed to manage the Cuſtoms, or principal Officers of the Port, then 
, not only ſuch Certificate Goods ſhall be forfeited, but alſo the Perſon ot 
«« Perſons, being the Exporters or any others, who ſhall bring back, or 
e cauſe or procure ſuch Certificate Goods, or any Parc of them, to be re- 
« landed in any Part of Great Britain, or be aſſiſting or otherwiſe con- 
| «« cerned in unſhipping the ſame, or by whoſe Privity, Knowledge or Di. 
*Pages 56 rection, the {aid Goods or any Part thereof ſhall be * ſo relanded, ſhall 
: «« farfeit double the Amount of the ſaid Drawback for ſuch Goods, toge- 
« ther with the Veſſels or Boats made uſe of in the landing or conveying 
„% oo. 5 „„ 
Further Pe. 57. By the 5 G. 1. c. 11. par. 6. After reciting, that the Remedies pro- 
nalty on re- Vided by Law, to prevent the relanding of Goods prohibited to be worn 
landing pro- in this Kingdom, and of foreign Goods ſhipped out for Parts beyond the 
wee or Seas, have been inſutficient to put a Stop thereto, it is enacted, E That 
+5"; 42 « if any ſuch Goods ſhall be unſhipped or put on Shore, - unleſs in Caſe 
of Diſtreſs to ſave the Ship from periſhing, or in the Preſence of an 
«« Officer of the Cuſtoms, the ſaid Goods ſhall be forfeited ; and if the 
„ Maſter, Purſer, or other Perſon taking Care of any Ship wherein on 
* ſaid Goods ſhall be laden, ſhall ſuffer or permit any of the ſaid Good 
« to be landed or unſhipped, unleſs as aforeſaid, the ſaid Maſter, purer 
65 or her Perſon, ſhall forfeit the Value of the Goods ſo unſhipped dt 
% landed. (he „ 
| 58. By par, 7. After reciting, that the Perſons concerned in carrying on 
ny ſuch a eee do e cauſe the Package of ſuch Goods 
or prohibited to be opened on Board the Ship, during the Time ſhe continues in Port 
Goods not to whereby they have a better Opportunity to reland the ſaid Goods, 5 
be opened in enacted, . That if the Package of any ſuch Goods ſhall, with the Pri- 
P „ «« vity or Conſent of the Maſter, 3 or other Perſon taking Care 
% of ſuch Ship or Veſſel, be opened on Board any Ship or Veſlel, or 4 
into apy other Form or Package, during the Time the ſaid 1 5 


«& ell 


= 


% 
„ 


- 
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OF. Veſſel remains in Port, without Leave of one or more of the principal . 
be⸗ oficers of the Port, the ſaid Maſter, Purſer or other Perſon, ſhall forfeit 


one hundred P ounds. 85 . ; 


4 59. By par. 11. Theſe two Clauſes of this Statute are only to have Con- 
al re for three Years, from the twenty-fiſth Day of March one thou- 
the d ſeven hundred and nineteen, and from thence to the End of the then 


xt Scion of Parliament. | | | bs 
to. But they have been continued from Time to Time, and by the 14 C. 

- $6. are continued to the twenty-ninth Day of September one thouſand 

en hundred and eighty- one, and from thence to the End of the then next 

fon of Parliament. | | 

(1. It may in the general be obſerved, that in the Caſe of Manufactures 

qhibited to be worn, and in every Caſe, where a Drawback, Bounty or 
-znium, is allowed on the Exportation of any Goods or Manufactures, 
ond is directed to be taken, with Condition for the Exporting of ſuch 

20ds or Manufactures, and that the ſame ſhall not be relanded in any 


they ir of Great Britain, Where this is the Caſe, beſides all other Penalties 

that rd Forfeitures the Penalty of ſuch Bond is forteitedy if any Part of ſuch 

\bvi- »0ds or Manufactures be relanded. 

it i | 

erti- 7. In divers other Caſes. 

De. . 

eally 62. By the 13 C 14 C. 2. c. 11. par. 19. it is enacted, “ That if any of penalty of 


: Waiters, or other Perſon or Perſons whatſoever, deputed and appointed taking a 
Il be by or under them or any of them, or any other Authority whatſoever, e, 5 1 
e aps ud employed in or about the Affairs of the Cuſtoms and Subſidies, ſhall at à falſe 
then durectly or indirectly take or receive any Bribe, Recompence or Reward in Entry. 
on or wy Kind whatſoever, to connive at any falſe Entry of any Goods or Mer- 
c, Or chandize, whereby the King's Majeſty, his Heirs or Succeſſors, ſhall be 
e re defrauded or hindered in or of his Cuſtoms or Subſidies, or other Sums 
CON» of Money, or Goods, prohibited to be exported or imported, be ſuffered 
r Di. io paſs by Way of Importation or Exportation, the Perſon or Perſons ſo 
ſhall ofending ſhall forfeit the Sum of one hundred Pounds, and be for ever 
toge itierwards incapable of any Office or Employ ment under the King's Ma- 
ying ey, his Heirs and Succeſſors, or any Authority derived from them; as 

ao the Merchant, Mariner, or other Perſon or Perſons, who ſhall give or | 
pro ay any ſuch Bribe, Recompence or Reward, ſhall forfeit the Sum of *Page5 5 
worn ar 15 ; 5 355 
d the v3. By the 9G. 2. c. 35. par. 24. it is enacted, © That if any Perſon or 
That Perſons ſhall offer 7 be e, or Reward, to _ Officer or 1 4 
Caſe Oficers of the Cuſtoms, to connive at or permit any cuſtomable or pro- Bribe to an 
of an ubited Goods to be run on Shore, or to connive at any falſe or ſhort Officer of 
if the Litry of any ſuch Goods, or to do any other A& whereby his Majeſty ce wes 
n the night be defrauded in his Revenue, every tuch Perſon and Perſons thall * 
7000s tor he ſuch Offence, whether the ſame Offer ſhall be accepted or not, 
Purſer forfeit the ſum of fifty Pounds. 


ed or . the 8 C. 1. c. 18. par. 3. After reciting that many Frauds are A Boat not 


anited to the Prejudice of the Revenue, in the clandeſtine Running to be rowed 
Goods imported, and in the relanding of Certificate Goods as well as in with more 
Norung Wool and the Coin of this Kingdom, by Watermen and others chan four 
boats, Wherries, Pinnaces, Barges and Gallies, which are ſometimes 


kd with fix, 2 or twelve Oars, built on Purpoſe for the Smuggling 
© 


ng on 
3004s 
Por ls 
„ir 


La. ce, and in caſe of their being purſued J's the Officers do make their 
Care e, which may alſo be a Means of bringing in the Infection, it is 
wp or | . 

Vell 


1 
4 — 
q 
GS, 
> 
* 'S 
4 
4 
2 
4, 
"x: 
1 + 
1 
| pa, 
V 
< 
. p 
wv. 
07 
2 
4 
1 
* 
PE 
A 
"S 
F 
1 . _ l 
. 
13 
þ 
+ x 4 ” 
> l — 
& 
«| p 
ol 
£ 4 * 
hs \ 
5 YI ' 
A it 
bd *S 
q A} d 
% ol 
©. 


the Oicers or Perions, appointed to manage the Cuſtoms, Searchers, giving or 


72 


S— 


Cepted. 


«© any of the counties of Middleſex, Surrey, Kent or Eſſex, or in the Rin 


e Ports of London, Sandwich or Ipſebich, or the Members or Creeks to ther 
or either of them reſpectively belonging, ſuch Boat, Wherry, Pinracg 


Some Boats 
of more 
than four 
Oars ex- 


* 


Penalty 
upon the In- 
ſurer for 
the Delive- 
ry of forei 
G ods, £ 
without 
paying the 


Ciuſtoms, or into the Houſes, Warehouſes and Poſſeſſions of the Owners thereof, it 
of prohibited 
Goods 


% Merchandizes, to be imported from Parts beyond the: Seas, at any P 


« be delivered any Goods or Merchandizes whatſoever, without payi 
„ ſuch Cuſtoms and Duties as aforeſaid, knowing thereof, and all u 


Penalty 
upon the 

Perſon ſo 
jnſured. 


1 tation thereof, or of any prohibited Goods whatſoever, or ſhall reca 


The perſon 
carrying 
Goods pro- 
hibited or 
clandeſtifie- 
1y imported 


treble the 
Value, 


« any Merchant 1 5 or Veſſel, or to ſuch Boat, Wherry, Pinnace, Bary 


»Pages 5806 forfeit the Sum of five hundred Pounds, by an and a 


% Wares or Merchandizes La ee run or clandeBocty inp s: 
or 


BT UT og GE a un 
enacted, * That if any Boat, Wherry, Pinnace, Barge or Galley, rowing « 
£© made or built to row with more than four Oars, ſhall be found upon th 
Water, or in any Bargehouſe, Workhouſe Shed, or other Place, withi 


«© Thames either above or below London Bridge, or within the Limits oft 


« Barge or Galley, with all her Tackle and Furniture or the Value thereg 
ec ſhall be forfeited, and ſhall and may be ſeiſed by any Officer or Ofice 
«* of the Cuſtoms; and the Owner or Owners thereof or any Perſon uſing 
*«« or rowing in any ſuch Boat, Wherry, Pinnace, Barge or Galley, fi 
«' alſo forfeit the Sum of forty Pounds. 1 0 

65. But by par. 4. it is provided,. That this Act ſhall not extend « 
« be conftrued to extend, to any Barge or Galley belonging to or to he 
“long to his Majeſty or the Royal Family, or any of them, or to a 
« Long Boat, Vawl, or Pinnace, belonging ta and uſed in the Service 


« or Galley, as ſhall be licenſed by the Lord High Admiral or Commiſh 
«« oners for executing the Office of Lord High Admiral, or the maj, 
«« Part of the ſame Commiſſioners for the Time being. 

66. By the 4. V. M. c. 15. / 14. After reciting, that it is found 
Experience, that great Quantities of Goods are daily imported from i, 
reign Parts in a fraudulent and clandeſtine Manner, without paying th 
Cuſtoms and Duties due and payable to their Majeſties, and the ſame hat 
of late been much increaſed Ly promoted by ill Men, who, notwithſtand 
ing the Laws already made, do undertake, as Inſurers or otherwiſe, to 


liver ſuch Goods ſo clandeſtinely imported, at their Charge and Haar 


enacted, « That all and every Perſon or Perſons, who, by way of li 
< rance or otherwiſe, ſhall undertake or agree to deliver any Goods 


4 or Place within this Kingdom of England, Dominion of Wales or Tok 
« of Berawick, without paying the Cuſtoms due and payable for the {an 
« atſuch Importation, or any prohibited Goods whatſoever, or, in Put 
«« ſuance of ſuch Agreement, ſhall deliver, or cauſe or procure to be dt 
« livered any prohibited Goods, or ſhall deliver, or cauſe or procuret 


« every other Ajders, Abettors and Aſſiſtants, ſhall for diet front: 
ve all oth 

* Forfeitures to which they are already liable by any Act in Force.” 
67. And by par. 15. it is enacted. That all and every Perſqn or] 
«. ſons, who ſhall agree to pay any Sum or Sums of Money, for the inſunn 
« or conveying any Goods or Merchandizes that ſhall be ſo 09 ec 
« without paying the Cuſtoms and Duties due and payable at the Impot 


* 


* other Place on Land, or ſuch other Goods, before ſuch Cuſtoms 
„Duties are paid, knowing thereof, ſhall for every ſuch Offence for 
* the like Sum of fiye hundred Pounds,” | | 

68. By the 9 C. 2. c. 35. par. 21. it is enacted,“ That all W. 
«« Carmen, Porters or other Perſons, employed in carrying an) 


“ or take ſuch prohibited Goods into his or their Houſe or Warehouſe, 


00 


% upon whom or in whoſe Cuſtody the ſame ſhall be ſoun 
« knowing the ſame Goods to be prohibited, or to have been cl 1 
tinely run or imported without Payment of the Cuſtoms, and * 


8 


{ 
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\ 


wins of. gen be thereof lawfully convicted, upon his, her or their Appearance or 
2 ; Wn upon the Oath or Oaths of one or more credible Witneſs or 
With { Witneſſes, or by the confeſſion of the Party, before one or more Juſtice 
he Rive ; or Juſtices of the Peace of the County, Diviſion or Liberty, where ſuch 


its oft 


Ofence ſnall be committed or the Offender found, which Oath ſuch 


to the! ſuſtice or Juſtices are hereby required to adminiſter, ſhall forfeit treble 

Pinnace . the Value of all ſuch Goods. 85 „ | | 

e thered 69. By the 8 G. I. c. 18. par. 10. it is enacted, << That if any Perſon or penalty 4 
Office Perſons ſhall receive or buy any Goods, Wares or Merchandizes, clan- upon the * 


ey, Ii 


tend « 
Jr to de 


; deflinely run or imported, before the ſame ſhall have been legally con- Perſon re- 
Ris knowing the ſame to be ſo clandeſtinely run or imported, and rar _ 
ſhall be thereof lawfully convicted upon his, her or their Appearance or Goods. 
Default, upon the Oath or Oaths of one or more credible Witneſs or 


Witneſſes, or by the Confeſſion of the Party, before one or more Juſtice 
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to a or [uſtices of the Peace of the County, Diviſion or Liberty, where ſuch 14 
ervice WS Offence ſhall be committed or the Offender found, which Oath ſuch 208 
„ Bar luſtice or Juſtices of the Peace are hereby required to adminiſter, the 2:1 
ommiff Perſon. ſo convicted ſhall forfeit the Sum of twenty Pounds. +4 
ne maje 70 By par. 27. This Clauſe was to have Continuance for the Space of "PI iy 
: o Years, from the twenty-fifth Day of March one thouſand ſeven hun- +l 
ound ed and twenty-two,” and from thence to the End of the then next Seſſion 21 A 
from { Parliament. | | . + 
ung OS -1. But it has been from Time to Time continued, and by the 14 G. 3. ix 
ume hat 86, is continued till the twenty ninth Day of September one thouſand | "8 
thlian en hundred and eighty-one, and from thence to the End of the then next | Wh 
e, 10 fon of Parliament. = 5 | | , e | 
Haun 72. By 11 G. 1. c. 30. par. 16. it is enacted, “ That if bac! Perſon or The con- 
ot, i Perſons ſhall knowingly. harbour, keep or conceal, er ſhall knowingly cealer of run 
of lu permit or ſuffer to be harboured, kept or concealed, any prohibited 5 prohibited 
r00ds ( Goods, or any run Goods, Wares or Merchandizes whatſoever, which ft Po 5 
any Þ ' are liable to any Duty or Duties of the Cuſtoms, the Party or Parties Goods, and — 
or Tok offending therein, whether he, ſhe or they have ox have not, or do or treble the i 
the fa not claim or pretend to have, any Property or Intereſt in ſuch Goods, Value there- f: B 
in p wires or Merchandize, ſo harboured, kept or concealed, ſhall for every of: LE ma 


o bed {ich Offence forfeit ſuch Goods, Wares and Merchandizes, and treble 

oc de Value thereof.“ „ | 

| PUR 73 By par. 18& 19 it is enacted, © That if any Perſon or Perſons ſhall p,,q., 

| oer or expoſe to Sale any prohibited Goods, Wares or Merchandizes upon the 


Offend Khatſoever, or any which actually have been, or ſhall by the Party or Perſon ſell- 

all ot Parties offering or expoſing the ſame to Sale be pretended to have been 7 8 

oe p un, all ſuch Goods, Wares and Merchandizes, together “with the oy pens Ee 

N Package including and containing the ſame, ſhall be forfeited, and ſhall ,p 

inſurin 45 : 80359 --4 
or may be ſeized by the Party or Parties, to whom the ſame ſhall beſo | 

. | offered or expoſed to Sale; and the Perſon or Perſons, ſo offering or 

q expoling ſuch prohibited or run Goods, Wares and Merchandizes to 

WY vale, ſhall forfeit the treble Value thereof. 

e. ( By par. 20 21. it is enacted, © That all prohibited or run Goods, Penalty, 

e fork ares or Merchandizes whatſoever, ſo or as tuch bought by any Per- upon the 


' (Mor Perſons whatſoever, together with the, Package containing the Perſon buy- 
lame ſhall be forfeited, and ſhall or may be ſeized and taken from the ing prohibit- 
Buyer or Buyers thereof by the Seller or Sellers thereof; and the Per- Rn, 

7 lon or Perſons, who ſhall buy any ſuch prohibited or run Goods, Wares _ 

* or Merchandizes, or which by the Seller at the Time of ſelling thereof 

Jand bal be pretended to be either prohibited or run, ſhall forteit treble the 

” - Value thereof, ”” : 8 b 

„ | : 75. But 


1 - | 7 
. 


0 
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But theſe 75. But by par. 21. it is declared, . That it is not meant or in 
1 _— e by this AQ, that as well the Party or Parties buying, as alſo the p 
be incurred © Or Patties ſelling or offering or expoſing to Sale ſuc Goods, War 
both by the Merchandizes as aforeſaid, ſhall, in any Cafe or Caſes, both and ex 
Buyer and © them reſpectively forfeit, or be proſecuted, for the treble Value of 
Seller. c and the 2 identical Parcel or Parcels of ſuch Goods, Wares or U 
«« chandizes ; but that tht Party or Parties, whether Buyer, or Seller 
offering or expoſing to Sale ſuch Goods, Wares or Merchandize, i 

te with effect ſhall firſt proſecute the other of the ſaid Parties for the; 
« Value of ſuch Goods, Wares and Merchandizes, ſhall in ever 
“ Caſe or Caſes be, and is hereby declared, diſcharged and acqui 0 
«and from the like Forfeiture, or being proſecuted for or on Accom 
« the treble Value of ſuch Goods, Wares and Merchandizes, for au 
« Account whereof the other Party or Parties ſhall be profecutely 


w4 - 5 = 
1 * a N 1 
„ ee » „ „„ 
mk 3 
— P 0 a 0 
—————C————— 


— 1 
r 
a . n 5 
Th as * 
— — — — ee. - 
R 
—— — g — re ip and 6mm 


wt > l 
wa 4 Z . 
erp Ir; 
— 


— . . re AF IT ge i er IIS A 7 ans 


«K 


| cc Effect. 15 
| our 76. By the 8 Anne, c. 7. par. 17. it is enacted, © That, beſides the is 
2 . 4 feiture of ſuch Goods, all Perſons, to whoſe Hands any prohibitedot MF 


ceiving pro- cuſtomed Goods ſhall knowingly come after the unſhipping thereof, 
hibited or “ forfeit treble the Value thereof, together with all Horſes and other( 
run Goods. «© and Carriages, made uſe of in the Removing, Carriage or Conveyae 
«any of the aforeſaid Goods.” e 55 
Penalty ' 77. By the 8 Anne, c. 13. par. 16. it is enacted, That, beſides the 
upon the « feiture of ſuch Certificate Goods, every Perſon or Perſons, to wi 
him 2 « Hands any Certificate Goods, ſhall come knowingly after the unſip 
Acne thereof, ſhall forſeit double the Amount of the Drawback for ſuch Gu 
Goods. « together with all the Horſes or other Cattle and Carriages made ut 
| « in Removing, Carriage or Conveyance of the fame. ” 
Penalty 78. By the 9G. 2. c. 35. par. zo. it is enatted, © That if any . 
IS, «« or Perſons, who keep or ſhall keep any Tavern, Ale-houſe, Victuli 
mer hay -* houſe or other Houſe, where Ale, Wine, Brandy, or other ity 
bouring a ** Liquors ſhall be fold by Retail, ſhall knowingly receive, harbour c 
Smuggler. «© tertain any Perſog or Perſons, againſt whom any Capias or other Prod 
« of Arrelt ſhall have iflued, for having beat, abuſed or obſtrutted 
«« Officer or Officers of the Cuſtoms in the Execution of their Office, a 
« any Offence or Offences, that are or ſhall be committed agaiuſt a 
« the Laws now in being for preventing Frauds, in relation to the Re 
«« nues of the Cuſtoms, or for any Crime or Crimes whatſoever, that! 
be committed or done in prejudice of the ſaid Revenue, and tow 
« Capias or other Proceſs, the Sheriff, or other Officer having Execu 
« of the ſaid Proceſs, ſhall have returned, that ſuch Perſon or ben 
« cannot be found, and which Perſon or Perſons ſhall not have appe 
to the ſaid Proceſs; or ſhall knowingly harbour, receive or ent 
% any Perſon or Perſons, who having been in Priſon for any of the 
8 «© Offences ſhall have eſcaped, or who ſhall have been convicted for 
*Page560 « ſame, and ſhall fly from Juſtice, ſhall forfeit - one hundred Pound, 
a « be rendered incapable of having a Licence for keeping 20 Tart 
% Ale-houſe, or Victualling-houſe, or ſelling Wine, Ale, Brandy dt 
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if « ſtrong Liquors by Retail for the future.” f 
= 9. But by par. 31. it is provided, . That no Perſon fhall ſuffer 0 
1 85 8 or Diſability, for ſuch receiving, harbouring or enter . 
1 « unleſs public Notice ſhall have been given ſix Days before, in du 1 
A | ö e ceeding Gazettes, of the abſconding of the Perſon or Perſons, who! F, 
# « be ſo received, harboured or entertained, and alſo by Writing, k A 
1 | «« fixed to the Door of the Pariſh Church, where ſuch Perſon or Þ 


t laſt dwelt before his abſconding.”” _ | os ; 
Penalty 80. By the 1 3 2. c. 34. par. 6. it is enacted, “ That if 22 
upon the © Officers, of his Majeſty's Revenue, or other Perſon being em pie, 
Hundred - Ts | | 
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« the ſeizing, or conveying, or ſecuring, any Wool or Goods forfeited on where an 
Account of - their being prohibited or uncuſtomed Goods, or in endea- Officer is ol - 
„ youring to apprehend any Offender againſt this AR, ſhall be beat, firucted or 


« wounded, or maimed, or killed by any Offender againſt this Act, or COONS 


her it 
Jour or 
er Prod 
ructed 

Ace, 0! 
inſt an 
the R 

, that 
d tow 
Execul 


« the ſaid Wool or other Goods ſhall be reſcued, by Perſons armed as in 


« this Act is before mentioned, in all ſuch Caſes reſpectively, the Inhabit- © * 


« ants of every Rape or Lath, in ſuch Counties as are divided into Rapes 
« and Laths, and in every other County, the Inhabitants of every Hun- 


« dred, where ſuch Facts ſhall be committed, within that Part of Great 


« Britain called England, ſhall make full Satisfaction and Amends for 
« all the Damages, which ſuch Officers or Perſons ſhall reſpectively 
« ſuffer by ſuch beating, wounding and maiming reſpectively, and by 


« the Loſs of ſuch Goods ſo ſeized Aid reſcued; and thall alſo pay 


« the Sum of one hundred Pounds, for each Perſon ſo killed, to the 
« Executors or Adminiſtrators of ſuch Officer or Perſon. fo killed as 
« aforeſaid ; and that ſuch reſpective Officers and other Perſons, and 
« their ſaid Executors and Adminiſtrators ſhall be and are hereby en- 
« abled to ſue for and recover ſuch their Damages, fo as the Sum to be 
« recovered, for ſuch beating, wounding or maiming ſhall not exceed 


« forty. Pounds, nor for the Loſs of the Goods two hundred Pounds, | 


« azainſt the Inhabitants of the ſaid Rape or Lath, in ſuch Counties as 
« are divided into Rapes or Laths, and in every other County, the Inha- 
« bitants of every hundred, who by this Act ſhall be made liable to an- 
« ſwer all or any Part thereof.“ p 5 

81. But by par. 8. it is provided, That where any Offender ſhall be 
« apprehended, and convicted of ſuch Offence within the Space of fix 
« Calendar Months after the Offence is committed, no Hundred, Rape 
« or Lath, or any Inhabitant thereof, ſhall be in any wiſe ſubject to make 
« any Satisfaction for ſuch Damages, or to pay the ſaid\ore hundred 
« Pounds to the Executors or Adminiſtrators of ſuch killed Perſon} 

82. By 22 G. 2. c. 36. After reciting, that great Quantities of foreign 
Embroidery continued to be brought into, and ſold within this King- 
dom, the Importation whereof is contrary to divers Acts of Parliament, 
it is enacted; . That, from and aſter the firſt Day of July one thouſand 
« ſeven Hundred and Forty- nine, no foreign Embroidery, or Gold or 
Silver Brocade, ſhall be imported or brought into Great Britain, upon 
« Pain of being forſeited and burnt, and upon the further Penalty of 
« one hundred Pounds, to be paid by the Importer thereof, for each 
« Piece or Parcel ſo imported.” 
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or Pen 83. In a Caſe reſerved, in an Action for the Penalty of one Hundred MS. Rep. 
: app Pounds for bringing, in foreign Embroidery, it was ſtated ; that the £3 Loſes ow 
1 ende Defendant, whilſt he was in France, had worn an embroidered Waiſt- e e Fal 
of the! coat, which was made in France; and that this Waiſtcoat was brought 13 G. 3. in 

ted for over in his Portmanteau, when he came to England. The Queſtion was K. B. 


zunds, whether he were liable to the Penalty inflifted by the 22 G.2.? It was 


7 Tat U 
Ly or 6 


ſuffer 
tertam 
n wv 
„ Who 
ing, Y 
or 


, Okt 
pploj6 


holden, that he was not; and by Lord Mansfield Ch. J. the Intention 
of that Statute was to prevent the bringing in of foreign Embroidery 
for Sale, and not to hinder a Gentleman from bringing in his wearing 
Apparel. If the Defendant were liable in this Caſe to the Penalty, the 

aſtcoat might have been ſeiſed in his Portmanteau ; and if it could. 
have been ſeiſed in his Portmanteau, it might have been taken off his 

ck; the Conſequence of which would be, that any Perſon, even a 
oreigner, coming from a foreign Part, might be ſtripped naked, as 
02 as he ſets his Feet on the Briri/o Shore. 


— 


(6) Ot 


„ n u s a 1 1 1 8. 
8 (6) Df the corporal Puniſhments to which pu 
ons who have been guilty of Smuggling, 10 of | 
ſuch Prattices as have a direct Tendency there. 
to, are liable. BOY 2 


: "4 : I. Impriſonment. 


II a Perſon 1. D the 13 & 14 C. 2. c. 11: par. 6. it is enacted, That if ar 
forcibly ob- « Officer or Officers of the Cuſtoms ſhall be, by any Perſon or Perſons 
Aruct an c armed with Club or any Manner of Weapon, forcibly hindered, affronted, 
D. . abuſed, beaten or wounded, either on Board any Ship or Veſſel, or upon 
*Page561© * the Land or Water, in the due Execution of their Office, all and even 
«« Perſon or Perſons ſo reſiſting, affronting, abuſing or wounding the 
«« ſaid Officer or Officers, or their Deputies, or ſuch as ſhall act in their 
«+ Aid or Aſſiſtance, ſhall by the next Juſtice of Peace, or other Magi. 
« trate, be committed to Priſon, there to remain till the next Quarter. 
«« Seſſions; and the Juſtices of Peace of the ſaid Quarter-Seflions are 
«« hereby impowered, to puniſh the Offender by Fine not exceeding one 
« Hundred Pounds, and the Offender is to remain in Priſon, till he he 
«« diſcharged by Order of the Exchequer, both of the Fine and of the 
„ Impriſonment, or diſcover the Perſon that ſet him on Work, to the 
End that he may be legally proceeded againſt.” 

Ir an Officer 2. By par. 8. it is enacted, That if any Officer of any Port, Member 
make a falſe ** or Creek, ſhall grant or make any falſe Certificate of any Goods or 
Certificate. « Merchandizes, which ſhould have been landed out of any Ship or 
; « Veſſel, ſuch Officer ſhall ſuffer one Year's Impriſonment without Bail - 
e or Mainprize, and be further liable to ſuch corporal Puniſhment as the 

« Court of Exchequer ſhall think fit. : | 


7 


If a Maſter 3. By the 5 G. 1. e. 11. par. 7. it is enaRted, „ That if any Maſter, 


6c 
of a Ship “ Purſer or other Perſon taking Charge of any Ship or Veſſel, ſhall per. 4 
ſuffer the «© mit or ſuffer any Goods prohibited to be worn in this Kingdom, or 3 
$554 he % any foreign Goods ſhipped for Parts beyond the Seas to be unſhipped is 
province” «or landed, or the Package of any ſuch Goods to be opened or put into 1 
or Certifi : 3 P 1 ST 
. cate Goods, any other Form, during the Time the ſaid Ship or Veſſel remain in 5 
to be opened Port, without Leave ot one or more of the principal Officers of the « 
nin Port. Port, ſuch Maſter, Purſer or other Perſon ſhall, beſides being ſubjedt « 
| « to the Forfeiture of One Hundred Pounds, ſuffer fix Months Imprilon- 40 
« ment without Bail or Mainprize.” e K « 
If a Maſter 4. By 6. G. 1. c. 21. par. 32. After reciting, that illegal Importations 
of a Ship and Exportations cannot be cafried on by Ships or Veſſels, if the Maſters 0 
ſuffer prohi- or Commanders thereof do take due Care to prevent the fame, it 5 aq 
1 enacted, 'That if the Maſter, Purſer, or other Perſon taking Charge p. 
Goods, to be © of any Ship or Veſſel, ſhall ſuffer any uneuſtomed or prohibited Goods ba 


ſhipped or to be put out of the ſaid Ship or Veſſel, into any Hoy, Lighter, Boat 
unſhipped. or Bottom, to be laid on Land, or ſhall ſuffer auy Wool, Wool-fell, 
% Mortlings, Shortlings, Yara made of Wool, Wool-flocks, Fullers- 
« Earth, Fulling-Clay or Tobacco-Pipe-Clay, to be put on board fuci 
« Ship or Veſſel, to be carried to Parts beyond the Seas, he or they 1 
« offending, being convicted thereof, ſhall, beſides the Penalties and For- 
«« feitures to which they will be liable by any Law now in being, ſufier fix 
Months Impriſonment without Bail or Mainprize.“ bay” 
If a Perſon 5+ By the 8G. 1.c. 18. par. 10. After directing that any Perſon or Per- 
| receive run ſons, convicted of knowingly receiving or buying any run Goods before 


Goods. the ſame ſhall have been lawfully condemned, ſhall be liable to a Pier 
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for the Penalty of Twenty Pounds given by the 8 G. 1. c. 18. par. 10. e 


is enacted, T hat for Want of ſuch Diſtreſs, every ſuch offender ſhall 59 
« be committed to Priſon, without Bail or Mainprize, for the Space of 
« chree Mouth - 7 3 END Be 
- 2. Whipping. a | 

6. By the 9 G. 2. c. 35. par. 18. It is enacted, e That —_ Information Ir « Perſon 
« to be given upon Oath before one or more Juſtices of the Peace in any lurk upon 
« County, City or Liberty, that any Perſon or Perſons are or ſhall be wa rr a 
« jurking, waiting or loĩtering within five Miles from the Sea Coaſt, or 2 85 
from any navigable River, and that there is Reaſon to ſuſpect, that | 


| « they wait with Intent to be aiding and aſſiſting in the running, oro, 


« or carrying away, any prohibited or uncuſtomed Goods, it ſhall an 

« may be lawful, for every ſuch Juſtice and Juſtices, to cauſe all ſuch 

« *Perſons to come and be brought before him and them, and to grant pages 6a 
« his or their Warrant or Warrants for the apprehending ſuch Offender, 4 
« 2nd bringing him-or them before any of the ſaid Juſtices of the Peace, 

& and if ſuch Perſon ſhall not give a ſatisfactory Account of themſelves, 

t and their Callings and Employments, or otherwiſe make it appear to 


| © the Satisfaction of ſuch Juſtice or Juſtices, that they are not to be em- 


« ployed or concerned in, or to be aiding or aſſiſting in, the carrying on , 
« any fraudulent or clandeſtine Trade, or unlawful Buſineſs or. Occupa- 
« tion, and are not at ſuch Place as aforeſaid, with Intent to carry on the 
« ſaid clandeſtine Practices, then every ſuch Perſon, who ſhall not give 
& ſuch Account and Satisfaction to fuch Juſtice or Juſtices, ſhall be com- 8 
« mitted to the Houſe of Correction, there to be whipt and kept to hard 
Labour, for any Time which ſuch Juſtice or Juſtices ſhall in his or their 
« Diſcretion think meet, not exceeding one Month.“ | 
7. But by par. 19. It is provided, © That if any .Perſon or Perſons, ſo But ſuch | 


© brought before ſuch Juſtice or Juſtices, ſhall defire Time for the mak- Perſon to 


© ing it appear, that he or they is or are not concerned in any of the ee 


«© (aid fraudulent or clandeſtine Practices, ſuch Perſon or Perſons ſhall Innocence | 


© not be puniſhed by Whipping or other Correction; but that then, and appear. 
* in every ſuch Caſe, it ſhall and may be lawful, for every ſuch Jultice 

« and Juſtices to commit ſuch Perſon and Perſons to the common Gaol, 

* there to remain and continue, until he or they ſhall give ſuch Account 

* of him or themſelves, or make Proof of the, Matters aforeſaid to the 


* Satisfation of ſuch Juſtice or Juſtices, or until fuch Perſon or Per- 


* ſons ſhall give and find good and ſufficient Security, to the Appro- , 

* bation and Satisfaction of the ſaid Juſtice or FORO, noe 10 he 

: ach of any of the ſaid Offences, or fraudulent, clandeſtine or indirect 
ractices,” 

8. By par. 21. After directing, that all Watermen, Carmen, Porters and if « Perſon 
other Perſons, convicted of carrying any Goods or Merchandizes, know- carry prohi- 
Ing the fame to be prohibited or run, ſhall be liable to a Diſtreſs, for the Nted or run 
Penalty of treble the Value of ſuch Goods given by the 9 G. 2. c. 35. pans 
pr, 21, it is enacted, ** That for Want of ſuch Diſtreſs, every ſuch Ot- 

5 fender ſhall be committed to the Houſe of Correction, there to be 
5 whipt and kept to hard Labour, for any Time which the Juſtice or 
* Juſtices of the Peace committing him or her ſhall in his or their Diſ- 


. cretion judge meet, not exceeding three Months.” 
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If any Per- 9. By 6 G1. 9, 21. par. 34. After recitin ? that the Fe” a l ; 
ſons, to the inflicted by Law on ſuch as ſhall forcibly Gbſtruct Officers of 8 = 
toms in the due Performance of their Duty, has proved inſufficient, i 
diy oviſtruR is enacted, That if any Officer or Officers of the Cuſtoms be forcibly 

an Officer. h 


eight, forci- 


* hindered, wounded or beaten, in the due Execution of their Office, 
# 4 Perſons armed with. Club or any Manner of Weapon, tumultuouf 
iz aſſe 


} = I ſons, all and every Perſon ot Perſons fo hindering, waunding or beat 
4 the ſaid Officer or Officers, or ſuch as ſhall act in their Aid or 4 


* fiſtance, being convicted thereof, ſhall, by Order of the Court before 
% whom ſuch Offender or Offenders ſhall be convicted, be tranſported 10 
“ ſome of his Majeſty's Colonies and Plantations in America, for ſuck 
« Term as the Court ſhall think tit, not exceeding ſeven Years, in the 
«© ſame Manner, as by an Act made in the fourth Year of his preſent M. 
«« jeſty's Reign, intituled, An 42 for the further preventing Robbery ts, 
© the Offenders therein mentioned are to be tranſported to the faid Cy 


£ [onies and Plantations,” 


foundpaſling , 


c fourth Year of his Majeſty's Reign, intituled An A for the further 


* preventing Robbery Sc. and by another Act made in the ſixth Lat 


4 of his Majeſty's Reign, intituled Au Ad for the further preveilig 

„ RN Ee. 5 ; | 
If three or 11. By the 9 G. 2. c. 35: par. 10. After reciting, that divers diſſolute nd 
more Per- diforderly Perſons frequently appear in great Gangs near the Sea Coal 
23 and the Shores of navigable Rivers, and in and about Towns and \i- 
261940" <1 lages adjacent thereto, and in divers other Parts of this Kingdom can. 


Arms, for ing Fire Arms and other offenſive Weapons, to the great Terror of bib 


the running Majeſty's Subjects, and the Hindrance of the Civil Officers, and be 


of Goods, Officers of the Cuſtoms and Exciſe, in the Execution and Diſcharge of 
14 their Duty, and during their Abode there commit great Spoil and De- 


villation an «the Estates thereabouts, in order to be aiding and aſſiſling 

in che clas ETunning, landing or carrying away prohibited and un- 

cuſtomed Goods Had to reſcue the ſame after Seizure from the Offcen 

dete and Exciſe, and to watch for Opporeunities for thit 
Fuel and that ſeveral Off other 

— J tha Officers of the Revenue, and ry fn 


mbled in the Day or Night to the Number of eight or more Pei. 


10.*By the 8 E. 1. c. 18. ar. 6. It is enacted, That all and every Per 
If any Per- & fon and Perſons, who ſhall be found paſſing knowingly and willingly wit 
ſons, more any foreign'Goods or Commcdities, landed from any Ship or Veſld, 
than five in “ without the due Entry and Payment of the Duties by Law charged 
Number, be dc thereon, in his, her or their Cuſtody, from any of the Coaſts of thi 
* Kingdom, or within the Space of twenty Miles of any of the (aid 
tomed , © Coaſts, and ſhall be more than five Perſons in Company z or ſhall carr 
Goods, any offenſive Arms or Weapons, or wear any Vizard, Maſk or other 
«© Diſguiſe, when paſling with ſuch Goods or Commodities as aforeſaid; 

& or ſhall forcibly hinder or reſiſt any Officers of the Cuſtoms, in the 

c ſeizing or ſecuring any Sorts or Kinds of run Goods or Commodities, 

„ ſhall be deemed and taken to be Runners of foreign Goods and Con- 

* _* modities, within the Meaning of this preſent Act; and being convited 
e of or for any of the ſaid Offences, for which he, ſhe or they, fo con- 
“ victed, are by this preſent Act declared to be deemed and taken to be 
«© Runners of foreign Goods and Commodities, ſhall be adjudged guilty 
44 of Felony, and hall for ſuch his, her or their Offence be tranſported 
& 2s a Felon to ſome of his Majeſty's Colonies or Plantations in Aa- 
46 7ica, there to remain for the Space of ſeven Years, in the ſame Mat 
6 ner, as Felons are appointed to be tranſported by an Act made in the 


e ,, 

afiftants, have been wounded, maimed, and ſome of them murdered in 
the Execution of their Office, and great Quantities of rin Goods have 
teen reſcued after Se1zure, and Sheriffs, and other Chief Officers have 


teen forcibly hindered from the Execution of Procels, it is enacted, That 
Caf. « upon Information to be | "ls on Oath, before any one or more of his 
t, it « Majeſty's Juſtices of the Peace in any County, City or Liberty, that any 
cibly « Perſons to the Number of three or more are or have, after the 24th Day 
„of June in the Year of our Lord One thouſand ſeven hundred and thirty- 
ou « ſix, been aſſembled for any of the Purpoſes aforeſaid, and are or have 9 
Per. . been armed with Fire-Arms or other offenſive Weapons, ſuch Juſtice or 
At « Juſtices of the Peace ſhall and may grant his or their Warrant to the 
Wi. « Conſtables, Headboroughs and other Peace Officers, or any of them, 
efor « requiring ſuch Officer and Officers reſpectively to take to his and their 
d 19 


« Afiſtance as many of his Majeſty's de, as may be thought neceſſary, 
« for the apprehending all and every Perſon and Perſons againſt whom ſuch 

« Information ſhall be given as aforeſaid, and ſuch Juſtice or Juſtices ſhall 

« 2nd may, if upon due Examination he ſhall find Cauſe, commit all and 

# every or any of the ſaid Perſon and Perſons to the next County Gaol, 

« there to remain without Bail or Mainpriſe, until he, ſhe or they ſhall be + 

« diſcharged by due Courſe of Law; and all and every ſuch Perſon and 8 
perſons, upon due Proof of his, her or their being aſſembled and armed 


with iz aforeſaid, in order to be aiding and aſſiſting in the clandeſtine running, 8 
eſſe, “ landing or carrying away prohibited or uncuſtomed Goods, and, upon pg 56 
arged Conviction of and for ſuch Offence, ſhall be adjudged guilty of Felony, be 584 
f th and ſhall be tranſported as a Felon, to ſome one of his Majeſty's Colos; 

» ſad nies or Plantations in America, there to remain for ſeven Years,” “ | 

carry 12. The defendant having been indicted upon this Statute, it was found $;,. 1166. 
other dy a ſpecial Verdict, that there were above three in Company, and that T he Kin 
faid; | the others had Fire-Arms; but that the Defendant had only a com- andFletcher, 
n the ron Horſewhip, Upon the firſt Argument the Court inclined ſtrongly, 15 


that he was not guilty; for that the Act makes the being armed a material 


Com- Circumſtance in each Man's Caſe, and an Act fo penal is to be conſtrued 
Qed trifly, The Court did not however determine the Caſe upon the firſt ; 
cob · rgument : but gave the Attorney General Time to conſider of it. He, 

(0 be ier Conference with the Solicitor General, declined to argue it a ſecond 

guilty ime; and the Priſoner was diſcharged, | 5 

orted 13. Byg G. 2. c. 35. par. 28. After reciting, that the Puniſhment, to if à Perſon 
Ames bich ſuch perſons as ſhall forcibly obſtruQ or hinder any Officer of the forcibly ob- 
Mate Cuſtoms being on board any Ship, Boat or Veſſel within the Limits of ſtru& anOf- 

n the e Port of this Kingdom, are liable by Law, hath proved inſufficient, it ina e WLE; 
ler t enaded, That if any Officer or Officers of the Cuſtoms, being on * 


board any Ship, Boat or Veſſel within the en of any of the Ports of 
this Kingdom, ſhall be forcibly hindered, oppoſed, obſtructed, wounded 
or beaten, in the due Execution of his or their Office, or Duty, by any 


e and ' Perſon or Perſons whatſoever, either in the Day or Night, all and every 
call ' Perſon and Perſons, ſo forcibly hindering, oppoſing, obſtructing, wound- 

Vit ing or beating the ſaid Officer or Officers in the Execution of his or their 
carry» Office, and all ſuch as ſhall act in their Aid or Aſſiſtance, being convicted 
of bb ' thereof, ſhall, by order of the Court before whom ſuch Offender 
4. ' 6 Offenders ſhall be convicted, be tranſported to ſome one of 


bis Majeſty's Colonies or Plantations in America for ſuch Term as ſuch 
Court ſhall think fit, not exceeding ſeven Years.” oa, 


ſting 14. By the 19 G. 2. c. 34. par. 3. It is enacted, That all and every If « Perſon 
un. Perſon and Perſons, who ſhall, after the I'ime appointed for the Sur- harbour « 
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who has not / render of any Perſon or Perſons, charged upon Oath with an 
furreadered. « Offences before mentioned in his AG ſhall ICE $4 Wen A 
* conceal, aid, abet or ſuccour ſuch. Perſon or Perſons, knowing hin y 
have been ſo charged, and to have been required to ſurrender hin g 
* themſelves by ſuch Order or Orders as are thereby directed to be made, 
and not to have ſurrendered him or themſelves purſuant to ſuch Or 
. © or Orders, being proſecuted for the ſame within one Year after de 
4 Offence committed, and lawfully convicted thereof, ſhall be guilty 
. © Felony, and ſhall be tranſported as a Felon or Felons to ſome one 
4 his Majeſty's Colonies or Plantations ia America, there to remain forthe 
Space of {even Years.” | 


* 
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15. By the ꝙ G. 2. c. 35. All Perfons are indemnified and diſcharge 

from all Penalties, Forfeitures, Indictments, Outlawries, Convictions a 

Judgments, except in a few Caſes therein mentioned, incurred, had or gy 

en, or that may ariſe or accrue, for or by Reaſon or Means of Offac 

= Þ againſt the Cuſtoms, committed before the 'T'wenty-ſeventh Day of 4 
in the Year of our Lord One thouſand ſeven hundred and thirty-ſix, 

If aPerfon 16. But by par. 7. It is provided, © That if any Perſon or Perſons, wi 

. ech, ** hath been guilty of any Offence or Offences, for which ſuch. Perſon: 
2 5 tak, © Perſons is or are by any Law or Statute now in Being liable to be tr 
ing the Be- ported as a Felon or Felons, ſhall for any of the ſaid Offences take « 

_  nefit of an © receive the Benefit of this preſent Act, and ſhall afterwards be guilty d 
 Indemaity, « or commit any of the ſaid Offences, for which he, ſhe or they is orareno 
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Y e, * % & liable to be tranſported as aforeſaid, then all and every ſuch Perk 40 
ſence. ** and Perſons, being duly convicted of or for any of the ſaid Offene « þ 
 ®Pageg565 *©* hereafter to be committed as aforeſaid, and upon due Proof made, th s 
; « ſuch Perſon or Perſons had committed any of the ſaid Offences beforet 1 
x ; making of this Act, and had taken or received the Benefit thereof for . 2 
5 6 her or their Diſcharge, ſhall be adjudged guilty of Felony, and ſhall lull « k0 
305 Death, as in Caſes of Felony without Benefit of Clergy.” 0 0 
= 46. By the 18 G. 2. c. 28. All Perſons are indemnified, as to all Offencyy 1 
5 againſt the Cuſtoms, except as therein is excepted, committed before ! * 
= firſt Day of May in the Year of our Lord One thouſand ſeven hundredu p 1 
| forty-five; and there is in this Statute Proviſion, that all, who being li 
1 to be tranſported ſhould take the Benefit of this Act, and be again gi . 
= 97 Lime Offence, ſhall ſuffer Death as in Cafes of Felony without Ber 5 J 
4 ol Clergy, | 5 8 1 „5 7 
F If any Per- & By the 19 C. 2. c. 34. par. 1. After reciting, that divers difel 1 
1 er to the Perſons have aſfociated themſelves, and entered into Confederacies io f 0 m. 
= SBI Fir t one another, and have appeared in great Gangs in divers Patt, of 8 
= ſemble with Kingdem, carrying Fire-Arms or ret offenſive Weapons, and whe « Ki 
« Fire Arms, aſſembled have been aiding and afliſting, in running, landing or ca « |, 
Vi in Defiance away prohibited or uncuſtomed Goods, or Goods liable to Duties of 4 ha 
= been Lows Ciſe ; or in the illegal relanding of Goods or Merchandizes, which h Wa 
4 bee ul been ſhipped or exported upon Debenture or Certificate z of in! . & 85 
1 | the ſame after Seizure; or in obſtructing the Officers of the Reven 4h 
4 the Execution of their Office, to the great Diſcouragement of che! 6 150 
n Trader and the Loſs of the Public Revenue; and that ſeveral Offcen 15 
1 the Revenue and their Aſſiſtants have been wounded, maimen 1 805 
$1 ſome of them killed, when in the Execution of their Office or otbe * 00, 
þ by the ſaid diſſolure Perſons ſo aſſociated and aſſembled as aforela6, wll 
4 the great Terror of his Majeſty's peaceable Subjects, in Defiance 1 * tt: 
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Laws, and to the utter Subverſion of all civil Authority and Power what- 
ſever, it is enacted, That if any Perſons, to the Number of three or 
« more, ſhall from and after the twenty-fourth Day of July in the Year of 
« our Lord One thouſand feyen hundred and forty-ſix be aſſembled, in 
« order to be aiding and aſſiſting in the illegal Exportation of wool, or 
i other Goods prohibited to be exported; or in the carrying of Wool, 
« gr other ſuch Goods, in order to ſuch Exportation; or in the running, 
« [anding or carrying away prohibited or uncuſtomed Goods, or Goods 
« Jjable to pay any Duties which have not been paid or ſecured; or in 
« the illegal relanding of any Goods whatſoever, which have been ſhip- 
« ped or exported upon Debenture or Certificate; or in reſcuing or ' 
« taking away the ſame, after Seizure, from any Officer or Officers of the 
« Cuſtoms or Exciſe or other his Majeſty*s Revenue, or other Perſon or 
« Perſons employed by him or them, or aſſiſting him or them, or from the 
« Place where they ſball be lodged by him or them; or in reſcuing any 
by who ſhall be apprehended, for any of the Offences made Felony 
« hy this or any other Act relating to the Revenues of the Cuſtoms or 
« Exciſe; or in preventing the apprehending of any perſon who ſhall be 
« guilty of any ſich Offence ; and in caſe any Perſons to the Number of | +78 
« three or more, ſo armed as aforeſaid, ſhall, after the ſaid twenty-fourth 1 
« Day of July, be ſo aiding or aſſiſting; or if any Perfon ſhall, after the : 
« ſaid twenty-fourth Day of July, have his Face blacked, or wear any 
« Vizard, Maſk or other Diſguiſe, when paſſing with ſuch Goods; or ſhall 
« forcibly hinder, obſtruR, aſſault, oppoſe or reſiſt any of the Officers of 
« the Cuſtoms or Exciſe, or any other his Majeſty's Revenue, in the ſeiz- 
« ing and ſecuring any ſuch Goods; or if any Perſon or Perſons, after the 
« ſaid twenty-fourth Day of July, ſhall maim or dangerouſly wound any - 
« Officer of the Cuſtoms or Exciſe, or any other his Majeſty's Revenue, in 
« his attempting to go on board any Ship or Veſſel, within the Limits of 
ny of the Forts of this Kingdom; or ſhall ſhoot at, maim, or danger- 
* ouſly wound him when on Board ſuch Ship, or Veſſel, and in the due Page 566 
Execution of his Office or Duty, then every Perſon ſo offending, being 
* thereof lawfully convicted, ſhall be adjudged guilty of Felony, and ſhall 
i ſuffer Death, as in Caſes of Felony without Benefit of Clergy,” ED 
18, By par. 2. For the more eaſy and ſpeedy bringing the Offenders againſt If any Per- 
this Statute to Juſtice, it is enacted,“ That if any Perſon or Perſons ſhall e rh 
* be charged with being guilty of any of the Offences aforeſaid, befofe any Ife Sp 
* one or more of his Majeſty*s Juſtices of Peace, or before one of the not furren-. 
© Juſtices of his Majeſty's Court of King's Bench, if the Offence be com- der himſelf. 
* mitted in England, or before the Lord Juſtice Genera], or one of the | 1 
* Lords of e or any one or more of his Majeſty's Juſtices of 
* Peace in Scotland, if the Offence be committed in Scotland, by Infor- 
% mation of one or more credible Perſon or Perſons upon Oath, by him 
© or them to be ſubſcribed, ſuch Juſtice of the Peace, or Juſtice of the 
King's Bench, or Lord Juſtice General, or Lord Juſtice Clerk, or 
" Lord of Juſticiary reſpeQively, before whom ſuch Information ſhall be 
„made as aforeſaid, ſhall forthwith certify under his Hand and Seal, 
and return ſuch Information to one of the principal Secretaries of 
Sate of his Majeſty, his Heirs or Succeſſors, who is hereby required to 
" lay the ſame, as ſoon as conyeniently can be, before his Majeſty, his 
" Heirs or Succeſſors, in his or their Privy Council; whereupon it ſhall 
” and may be lawful, for his Majefty, hjs Heirs or Succeſſors, to make his 
or their Order in his or their ſaid Privy Council, thereby requiring and 
” commanding ſuch Offender or Offenders to ſurrender him or Hem 
. ſelves, within the Space of forty Days after the Publication thereof in 
' the Lenden Gazette, to the Lord Chief Juſtice, or any other of his 
| . 
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ce Majeſty's Juſtices of the Court of King's Bench, or to any one of li 
<« Majeſty's Juſtices of the Peace, if the Offence be committed in Englau 
© or to any of the Lords of Juſticiary, or to any of his Majeſty's Julie 
4c of the Peace in Scotland, if the Offence be committed in Scotland: 

„. ho is hereby required, upon ſuch Offender or Offenders ſurrendering 
him or themſelyes, to commit him or them without Bail or Mainprize 8 
* the County Gaol, or to the Gaol or Priſon of the Place where he d 
they ſhall ſo ſurrender, to the End that he or they may be forth- coming, 

“ to anſwer the Offence, or Offences wherewith he or they ſhall ſand 

© charged according to due Courſe of Law; which Order the Clerks of 
I his Majeſty's Privy Council ſhall cauſe to be forthwith printed and pub- 
s liſhed, in the two ſucceſſive London Gazettes, and to be forthwith tranſ. 
e mitted to the Sheriff of the County where the Offence ſhall be commit. 
ted, who ſhall, within fourteen Days after the Receipt thereof, cauſe 

e the ſame to be proclaimed, between the Hours of ten in the Morning 

© and two in the Afternoon, in the Market Places, upon the reſpeQire 

„ Market Days, of two Market Towns in the ſame County, near to the 

4 Place where ſuch Offence ſhall have been committed; and a true Copy 
c“ of ſuch Order ſhall be affixed upon ſome public Place in ſuch Market 
«© Towns; and in caſe ſuch Offender or Offenders ſhall not ſurrender hin 
« or themſelves, purſuant to ſuch Order of his Majeſty, his Heirs or Suc- 
< ceſſors, to be-made in Council as aforeſaid, he or they ſo negleRing di 
* refuſing to ſurrender him or themſelves as aforeſaid, or eſcaping after 
% ſuch Surrender, fhall, from the Day appointed for his or their Surrender 
© as aforeſaid, be adjudged, deemed and taken to be convicted and attaint- 

4 ed of Felony, and ſhall ſuffer Pains of Death, as in Caſes of a Perſon 

“ convicted and attainted by Verdict and Judgment of Felony, without 
Benefit of Clergy ; and it ſhall be lawful to and for the Court of King's 
« Bench, or the Juſtices of Oyer and Terminer, or general Gal Delivery, 

4 for the County or Place where ſuch Perſon ſhall be, to award Execution 
& againſt ſuch Offender and Offenders, in ſuch Manner, as if he or they 
had been convicted and attainted in the ſaid Court of King's Bench, ot 
& before ſuch Juſtices of Oyer and Terminer or general Gaol Delivery te- 

e ſpectively.” “ 55 | 

* 19. By par. 17, This Statute was to have Continuance for the Space 
of ſeven Years, and from thence to the End of the next Seſſion of Pu 
lament. £ | | : 

20. But ſo much thereof, as relates to the further Puniſhment of Per- 
ſons going armed or diſguiſed in Defiance of the Laws of the Cuſtoms and 
Exciſe, has been from Time to Time continued, and is by the 4 G. 3. c. 12 
further continued to the twenty-ninth Day of September one thouſand ſeven 
hundred and ſeventy-one, and from thence to the End of the then neil 
Seſſion of Parliament. 1 5 | 
MS. Rep. 21. Harvey, who had been committed for not ſurrendering himſelf 
Rer. v. Har- purſuant to the Directions of this Statute, being brought into the Coun 
* pas of King's Bench by a Habeas Corpus, it was agreed by the Court, that 4 
K. B. n Syggeſtion containing all the Facts ſhould be entered upon the Roll: 

And by Lee Ch. J. it is neceſſary that all the Facts ſhould in this Cat 
appear to the Court upon Record; it not being like the Caſe of an At- 
tainder by Act of Parliament, in which the Facts are ſettI&, the Perſon 
named, and the only Queſtion is, whether the Priſoner he identical 
Perſon attainted? In a Suggeſtion entered by the Attorney General, ! 
was among other Facts to bring the Priſoner within this Statute, averted, 
that he had been guilty of an Offence, provided againſt by this Statut, 
at Benacre in the County of Salt; and that the Sheriff did, within four- 
teen Days after the Receipt of the Order of council, cauſe the ſame (0 
be proclaimed, between the Hours of ten in the Morning and two in the 
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Aſternoob, in the reſpeQive Market Places, upon the reſpective Market 

Days, of two Market Towns, but neither of them was named in the 

Suggeſtion, in the County of Sufelh, the ſaid two Market Towns bein 

near to the Place where the Offence was committed. Ferd, of Count 

for the Priſoner, objected to the two Market Towns not being named in 

the Suggeſtion ; but it being ruled, that, if the Priſoner had any Objec- . 

non to the Suggeſtion, he muſt demur to it, he gave up this Gbjeckion, 

and prayed Time to 7 till next Term. As to this the Opinion of the 

Court was, that the Priſoner ought to plead Iaſlanter, as is done in In- 

ditments; and by Foſter, J. if this Court ſhould give a Term to plead 

in, it will be expected that juſtices of Gaol Delivery, to whom the 

fame Power is given by this Statute as is given to this Court, ſhould give 

Time to plead till-the next Aſſize. Hereupon the Priſoner denied all the 

Fas he was charged with; and the Attorney Generat affirmed them, 

joined Iſſue, and prayed that a Yenire might be awarded. Ford deſired - 

to have a Copy of the e but the Court, who told him he 

might hear it read again, refuſed to grant this. A Venire was awarded, 

and it was agreed by the Court, that the Proceedings ſhould be in the 

ſame Manner as before Juſtice of Gaol Delivery. In the next Term the 

Priſoner was brought to the Bar; and a Jury was ſworn well and truly to 

try the ſeveral Iſſues joined between our Sovereign Lord the King and 

Jobn Harvey, and a true Verdict to give according to the Evidence, Af. 

ter divers of the Facts had been proved, the Underſheriff of Sat proved 

the proclaiming of the Order of Council at i,, a Market Town 

where the Priſoner was accuſtomed to come frequently; but he ſaid, that 

there were eight other Market "Towns nearer to Benacre than Jpſewich. 

It was likewiſe proved, that the Order was proclaimed at Legſſo, a Mar- 

ket Town within five Miles of Benacre, and at Hadley, another Market 

Town in which the Priſoner lived. To this Evidence Ford demurred ; 

and for Cauſe ſaid, that this was not a Proclamation within the Meaning 

of the Statute, which directs that the Proclamation {hall be made in 

two Market Towns near the Place where the Offence was committed, 

whereas Hadley is forty-two Miles diſtant from thence, and 1p/avich thirty- ; 
| three; and it appears from the “ Evidence of the Underſheriff, that *Page 568 

there are ſeveral Market Towns much nearer to Benacre, The Counſel 

for the Crown anſwered, that the Word zear is in this, as in many other 

Acts of Parliament, merely directory; that the Intention of the Statute is 

nothing more, than that the Proclamation ſhould, at the Diſeretion of. 

the Sheriff, be made where the Party is moſt likely to hear of it;; and 

that this Intention has in the preſent Caſe been fully anſwered, If the 

Legiſlature had intended a Place than which none is nearer, they would 

not have made Uſe of the Word near, but of the Word next; which 

might for ſeveral Reaſons have been ihconvenient, and ſeems to have 

been avoided with Deſign, He inſiſted further, that this is a Matter of 

Tad, of which the Jury are the proper Judges, Ford in Reply ſaid, 

that although the Word near was not intended to mean the ſame 

Thing as the Word next, it by no Means follows, that Market Towns 

a the Diſtance of forty Miles can be ſaid to be near; and eſpecially, if 

a3 in this Caſe there are eight Market Towns nearer ; and that this is 

not a Matter proper to be left to the Jury, Lee Ch. J. If this Man had 

been guilty of an Offence againſt this Statute he was not under a Ne- 

ceſſity of ſurrendering himſelf upon theſe Proclamations, right, J. 

All tze Directions in this Statute are very expreſs, and nothing is left 

) Dilcretion, It would be of very dangerous Conſequence, to leave 

Matters of this Sort to the Diſcretion of a Sheriff, and then to enquire 

whether he has acted roperly: Denniſen, J. No Rule of Law is more 

certain, than Ig f Capital Caſes the Words of an Ad of TR 
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miuſt be ſtrictiy complied with. In the Caſe of the King v. Fletcher, , 
0 Smuggler, before Smuggling was made a Capital Offence, it was holden 
that a Statute which creates a new Felony, muſt always be confirued 
licerally and ſtrictly. I agree, that this Statute does not intend to fix the 
making of the Proclamations at the very next Market Towns; but it 
plainly intends, that they ſhould be made near the Place where the Offence 
was committed, and not at the Diſtance of thirty or forty Miles. Foſer 
1 The Underſheriff ſeems to have acted uprightly, and with a good 
ntention: But the Statute has not in Fact been complied with; for, 
although the Word zear does not import the ſame rigid Exactneſs as the | 
Word next, it certainly excludes the Diſtance of thirty or forty Miles, 
when there are ſo many Market Towns much nearer. 'The Jury were 
directed by the Court to find all the Iſſues for the Crown, except that in 
which it is averred, that the Proclamations were made in two Market 
Towns near the Place where the Offence was committed, and to find that 
Iſſue for the Defendant. | 4 
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t. CODOMY, fo called from the Prevalence of this Crime in the 
City of Sodom, is an unnatural Copulation between two human 
Creatures, or between a humane and a brute Creature. | 
2. The Word Buggery, by which Name this Offence is likewiſe known, 
is derived from the Italian Word Bugeriare, which fignifies to pierce a 
© Hole through. | „ 9 : 
3. If any Crime deſerve to be puniſhed in a more exemplary Manner 
this does. Other Crimes ate e to Society; but this ſtrikes at 
the Being thereof: It being ſeldom known that a Perſon, who has been 
guilty of abuſing his generative Faculties ſo unnaturally, has afterward 
8 a 71 75 Regard for Women. | 1 ö 
4᷑. From that Indifference to Women, ſo remarkable in Men of this 
depraved Appetite, it may fairly be concluded, that they are curſed with 
Inſenſibility to the moſt extatic Pleaſure, which human Nature is in the 
_ preſent State capable of enjoying. ev 
| 5B. It ſeems a very juſt Puniſhment, that ſuch Wretches ſhould be de- 
„ prived of all Tafle for an Enjoyment, upon which they did not fet 4 
| proper Value; and the continuacion of an impious Diſpoſition, which 
might have been tranſmitted to their Children, it they had had any, ma) 
be thereby prevented. 1 185 | | 
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PufLaw of . 6: By the Levitical Law not only the Man or Woman guilty of Bel. 

Nature and tiality was to ſuffer Death; but the Beaſt was likewiſe to be put to Dezth. 
Nations, d. This is ſaid to have been ordained, not becauſe the Beaſt had offended: 

2. C. 3-1. 3. But for the following Reaſons, that the like foul Ar not be 

- excited in another Perſon, by the Sight of the Beaſt ; that the Beal 
might not, by remaining alive, keep up the Remembrance of the Wretch 
who had ſuffered ; and that the Beaſt might not, as ſometimes Affi 


| EEG SOV OG M Fr.. | __ | 
being forth a Monſter, the Sight of which would be offenſive and hate- 
ful to all good Men, A fourth Reaſon is added in a Note upon the 
Paſſage z namely, that the divine Author of the Levitical Law, to make. 
Mapkind ſenſible how deteſtable this Crime is in his Eyes, would have 
_ every Creature put to Death which had contributed to the Commiſſion © 
thereof, Od | | 1 | . e „ 
7. It is laid down by Cote Ch. J. that the leaſt Degree of Penetration 3 Iaſt. gg. 
maketh it carnal Knowledge. 4 | | 
8. It is faid that, as every Indictment for Sodomy muſt contain the 1 Hawk. 
Words, Rem Veneream habuit et carnaliter coznovit, ſome Kind of Pene- Pl. C. 6. 
tration, and alſo of Emiſſion, muſt be proved ; and that Emiſſion is prime 
facie Evidence of Penetration. 5 
9. It muſt be allowed, that Penetration may he without Emiſſion; and 
it is eaſy to conceive, that it would in ſome Caſes be difficult to prove 
Emiſſion where it has in Fact been, It ſeems then a little ſtrange, to make 
the Proof of Emiſſion neceſſary to the Proof of Sodomy. | 
10. It is indeed faid in one of the Books cited by Mr. Serjeant Hawkins, 3 loft. 39. 
that Emiſſion is an Evidence of Buggery : But it is not ſaid, that the Proof | 
of Emiſſion is neceſſary upon an Indictment for Buggery. . | 
11. Hale Ca goes further z his Opinion being, that Proof of Emiſ- , H. H. P. 
fion is not neceſſary upon an Indictment for Buggery. S. a8 
*12, The Patient in this Offence, as well as the Agent, is guilty of *Page 570 
Felony 3 unleſs he be under fourteen Years of Age. | 3 loft. 89. 


1 H. H. P. 
| | | i | | CET C. 670. 
13. Although this Offence can be committed by only two Perſons; yet 3 Int. 39. 
if any other Perſon be preſent, abetting and aiding, he is a Principal. e 85 = p. 


14. It appears from divers Authors, that in antient Times the Puniſgj- 
ment of this Offence was Death; but they differ as to the Mode of in- 
fliging it. „ 
15. According to Britton, a Sodomite was to be. burnt. | Britt. bb, 6, 
| | 5 : | 


RES | 8 5 „9. | 
16, In Fleta, it is ſaid, pecorantes et ſodomitæ in terra vivi confodi- Flet. lib. 6. 
antur, | . „ 
17. With the latter agrees the Mirror; and it is added, iffint que Me- Micr. c. 4. 

moire ſeont reſtraine, pur le grand abomination del fait. . 14. | 
18. About the "Time of Richard the Firſt, the Practice was to hang a 3 Iaſt 88. 
Man, and drown a Woman, guilty of this Offence, | _. „ 
19. The Practice of puniſhing this Offence with Death had, for ſome 
Time before the making of the Statute of the 25 H. 8. c. 6. been 
_ diſcontinued, | : | 
20. By this Statute, after reciting, that there is not yet a ſufficient 
Puniſhment appointed, for the deteſtable and abominable Vice of Bug- 
ery with Mankind gr Beaſt, it is enacted, That the ſame Offence be 
* from henceforth adjudged Felony z and that the Offender being thereof 
convicted, ſhall ſuffer ſuch Pains of Death, as Felons are accuſtomed 
© to do according to the Order of the Common Law of this Realm; and 
that no Perſon, offending in any ſuch Offence, ſhall be admitted to 
* his Clergy.” | N | 
21. This Statute was repealed by the 1 Mar. c. 1. But it was, revived 
and made perpetual, by the 5 Eliz. c. 17. | 
22. A man was found guilty of having committed Buggery upon a Forteſc, gr. 
Girl eleven, Years of Age, and had received Sentence of Death: But Rex v. 
the Judge, before whom he was tried, reprieved him, in order to ob- * 
Lin the Opinion of the Judges, whether this was a Caſe within the 
Sltatute. It is ſaid, that no Opinion was given z becauſe the Judges were 
not unanimous : But Fortaſcue Aland J. who reports the Caſe, 3 
5 | t 


\ 


- 
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Gy 


EE: : $0 DD r | 
that 2 great Majority of them were of Opinion that this is a Bupoery be 

the Law of England. He adds, that the Earl of Macclesfield, hw A 

. Cellor, to whom he wrote upon the Occaſion, was cl 


to wh [up early of Opini 
that this caſe is not only within the Reaſon, but alſo within — W N 


8 the Statute; and that he was ſurprized, there ſhould have been any Dif. 
ference of Opinion among the Judges. The, Reporter does moreover cite 
ſeveral Authorities to ſhew, that under the Word Mankind, which is the 


Word uſed in the Statute, all Females as well as Males of the human 
Species are comprehended, . | 7 | 


"4 


Tr "SOLDIERS. 


SOLDIER, fo called from the German Word Sold or Sull, 
F4 which ſignifies a Stipend, is a Man hired for pay to ſerve in 
ar, | 


1 Iaſt. 7 i. The ancient Method of raiſing Soldiers was in this Manner. A Knight 
8 or an Eſquire, who had Revenues, Farmers, and Tenants, did covenant 
with the King, by Indenture inrolled in the Exchequer, to ſerve him in 
War for a certain Term, with a certain Number of Men, whoſe Names 

- were fet down in a Lift. | | $424 
|; There are divers Regulations concerning Soldiers in ſome ancient Sta- 


tutes; but as theſe were adapted to the ancient Method of raiſing Soldiers, 
. 1. which has for many Years been diſcontinued, it is not neceſſary to give an 
Es. Account of ſuch Regulations. BI 0: h 
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The Regulations as ta Soldiers, at this Time obſerved, depend upon 
ſome modern Acts of Parliament, and priitipally upon one which is paſſed 


annually, intituled An A for puniſhing Mutiny and Deſertion, and for the 
better Payment of the Army and their Quarters, | 


Such of theſe Regulations, as are of more general Uſe to be known, hall 
5 de treated of in the following Order, | 


(A) Df inlifting Soldiers. 5 
(B) Jn what Caſes Soldiers are free from Arreſt. 
(C) Df quartering Soldiers 9o£  @ © CC 
(D 1 015 Carriages fo2 the uſe of. his Majeſty's 
(Et the Penalties incurred b encouraging 
| eſertion or harbouring a Delerter, of 
the Reward fo2 apprehending a Deſertey. 
(F) Df the military Puniſhments to which Sol- 
diers are liable. e 0 Of 
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(0) Df the Civil Puniſhments to which Soldiers 


* are liable. 


(8) Of the Liberty given to Soldiers of exerciſing | 


1) Df divers Things, which did not fall under 


any of the foregoing Heads, 


c 0 


» Oft inliſting Soldiers. 
1. VV the 17 G. 3. c. 3. par. 71, it is enacted, That when and as often 


Page 572 
A Perſon in- 


e as any Peſon or Perſons ſhall be inliſted as a Soldier or Soldiers lifted may 
&« in his Majeſty's Land Service, he and they ſhall within four Days, but diſſent with 


ce not ſooner than twenty-four Hours, after ſuch inliſting reſpectively, be 


“ carried before the next Juſtice of the Peace of any County, Riding, 


“City or Place, or chief Magiſtrate of any City or Town Corporate, not 
te being an Officer of the Army, and before ſuch Juſtice or chief Magiſ- 


& trate he or they ſhall be at Liberty to declare his or their Diſſent to ſuch - 


& Inliſting ; and upon ſuch Declaration and returning the inliſting Money, 
&« and alſo each Perſon ſo diſſenting paying the Sum of twenty Shillings 
&« for the Charges expended or laid out upon him, ſuch Perſon or Perſons 
& ſo inliſted ſhall be forthwith diſcharged and ſet at Liberty in the Preſence 
& of ſuch Juſtice or chief Magiſtrate z but if ſuch Perſon or Perſons ſhall 
e refuſe, or negleQ, within the Space of twenty-four Hours to return and 
pay ſuch Money as aforeſaid, he or they ſhall be deemed and taken to be 
* inliſted, as if he or they had given his or their Aſſent thereto before ſuch 
“ Juſtice or chief Mcgiſtrate z or if ſuch Perſon or Perſons ſhall declare his 
& or their having voluntarily inliſted himſelf or themſelves, then ſuch juſ- 


«© tice or chief Magiſtrate ſhall, and he is hereby required, forthwith to cer- 


e tify under his Hand, that ſuch Perſon or Perſons is or are duly inliſted, 
“ ſetting forth the Place of the Birth, Age, and Calling of him or them re- 
« ſpectively, if known, and that the ſecond and ſixth SeQions of the Arti- 
cles of War againſt Mutiny and Deſertion were read to him or them, and 


that he or they had taken the Oath mentioned in the ſaid Articles of 


« War; and if any ſuch Perſon or Perſons, ſo to be certified as duly inliſted, 


© ſhall refuſe to take the ſaid Oath of Fidelity before the faid Juſtice or 
chief Magiſtrate, it ſhall then and may be lawful for ſuch Officer from 


© whom he has received fuch Money as aforeſaid, to detain and confine 


* ſuch Perſon or Perſons until he or they ſhall take the Oath before re- 


« quired; and every military Officer that ſhall act contrary hereto, or offend 


4 herein, ſhall incur the like Penalty and Forfeiture, as is by this Act to 


* be inflicted upon any Officer for making a falſe and untrue Muſter.” 
2. The ſecond Section of the Articles of War, which is to be read to 


an inliſted Man, contains the following Articles: 


3. Art, 1. Whatſoever Officer or Soldier ſhall preſume to uſe traiter- 
4% ous or diſreſpectful Words againſt the ſacred Perſon of his Majeſty, his 
„Royal Highneſs the Prince of Wales, or any of the Royal Family; if a 
* commiſſioned Officer he ſhall be caſhiered; if a non-commiſſioned Offi 


** cer or Soldier he ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon 
“him by the Sentence of a Court-martial.” | Fr 
4.᷑ Art, 2. Any Officer or Soldier, who ſhall behave himſelf with 


4 rn or Diſteſpect towards the General or other Commander in 
Chief of our Forces, or ſhall ſpeak Words tending to his Hurt or Diſ- 


„ honour, ſhall be puniſhed according to the Nature of his Offence by 


5" the Judgment of a Court-martial,” 


- 


- 


„ 3. A. 


in twenty - 


four Hours. 
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. Art, 3; © Any Officer or Soldier, who ſhall begin, excite, eauſe, or 
* Join in any Mutiny' or Deſertion in the Troop, Company, or Regiment 
to which he belongs, or in any other Troop or Company in our Service, 
s or on any Patty, Poſt, Detachment, or Guard, on any Pretence what. 
* ſoever, ſhall ſuffer Death or ſuch other Puniſhment as by a Court 
«* martial ſhall be inflicted.” | Pot On 
| 6. Art. 4. © Any Officer, Non-commiſſioned Officer, or Soldier, who 
®Paver % being preſent at any Mutiny or Sedition does not uſe his utmoſt En. 
86573 * deavours to ſuppreſs the ſame, or coming to the Knowledge of any 
% Mutiny, or intended Mutiny, does not without Delay give Information 
<* thereof to his commanding Officer, ſhall be puniſhed by a Court-martial 
< with Death or otherwiſe according to the Nature of his Offence.” 
7. Art. 5. Any Officer or Soldier, who ſhall ſtrike his ſuperior Officer, 
4 or offer to draw or. ſhall lift up any Weapon, or offer any Violence 
«© againſt him being in the Execution of his Office, on any Pretence what- 
L « ſoever, or ſhall diſobey any lawful Command of his ſuperior Officer, 
. 4 ſhall ſuffer Death, or ſuch other Puniſhment as ſhall according to the 
Fi Nature of his Offence be inflicted upon him by a Sentence of a Court- 
& martial,” | | 5 | 2 
8. The ſixth Section of the Articles of War, which is likewiſe to be read 
to an ĩnliſted Man, contains the following Articles, . 
9. Art. 1. All Officers and Soldiers who having received Pay, or bay- 
ec ing been duly inliſted in our Service ſhall be convicted of having deſen- 
ed the ſame, ſhall ſuffer Death or ſuch other Puniſhment as by a Court- 
% martial ſhall be inflicted.“ | 5 ä 
10, Art. 2. Any Non-commiſlioned Officer or Soldier, who ſhall with- 
out Leave from his commanding Officer abſent himſelf from his Troop 
or Company, or from any Detachment with which he ſhall be command- 
ed, ſhall, upon being convicted thereof, be puniſhed according to the 
Nature of his Offence, at the Diſcretion of a Court-martial.”? 
11. Art. 3. No Non-commiſſioned Officer or Soldier ſhall inliſt him- 
4 ſelf in any other Regiment, Troop, or Company, without a regular Diſ- 
charge from the Regiment, Troop, or Company in which he laſt ſerved, 
<< on the Penalty of being reputed a Deſerter, and ſuffering accordingly: 
% And in Caſe any Officer ſhall knowingly receive and entertain ſuch Non- 
_ © commiſſioned Officer or Soldier, or ſhall not after his being diſcovered to 
i bea Deſerter immediately confine him, and give Notice thereof to the 
« Corps in which he laſt ſerved, he the ſaid Officer ſo offending ſhall by a 
“ Court martial be caſhiered.,” “ 95 | 
12. Art. 4. Whatſoever Officer or Soldier ſhall be convicted of having 
e adviſed or perſuaded any other Officer or Soldier to deſert our Service, 
ry ſhall ſuffer ſuch Puniſhment as ſhall be inflicted upon him by the Sen- 
* tence of a Court-martial.” Y | 
13. The Oath which is to be adminiſtered to an inliſted Man is in theſe 
Words ; I ſwear to be true to our Sovereign King George, and to ſerve 
« him honeſtly and faithfully, in Defence of his Perſon, Crown, and Dig- 
„ nity, againſt all his Enemies and Oppoſers whatſoever : And to obſerve 
* and abey his Majeſty's. Orders, and the Orders of the Generals and Of- 
f* ficers ſet over me by his Majeſty.” 1 
= A Perſon 14. By the 17 Ces. 3. c. 3. par, 72. it is enacted, © That if any Perſon 
= :>ſcooding 46 or Perſons ſhall receive the inliſting Money from any Officer, knowing it 
__ taking 46 to be ſuch, and ſhall abſcond or refuſe to go before ſuch Juſtice or chief 
Mon, to ©© Magiſtrate, in Order to declare his Aſſent or Diſſent as aforeſaid, ſuch 
be deemed © Perion or Perſons ſhall be deemed and taken to be inliſted to all Intent: 
iolifled. and Purpoſes whatſoever z and ſhall and may be proceeded againſt, 25 
« he or they had taken the Oath, directed by the ſaid Articles of War io be 
taken before ſuch Juſtice or chief Magiſtrate,” ... 


** 
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15. Parker 


. 


—— 


5 VVV „ | 
185. Parkeran Apprentice, who had inliſted without the Canſent of his MS. Rep. 
Maſter, being brought up by a Habeas Corpus to the Court of King's Bench 8 

he was diſcharged. 5 33 i fer 31 8.23 

16. By the 17 G. 3. c. 4. intituled, An A for the Regulation of bis The fame 
Majeſiys Marine Forces while on Shore, the ſame Proviſions are made as to Regulations 

the inliſting of Men to ſerve as Marines, as in the Paragraph juſt cited are made for 
made for the inliſting of Men to ſerve as Soldiers; and it may once for all props, aug 
be obſerved, that the ſame Regulations, as to their being free from Arreſts, enliftiog ” 
their Quarters, their being ſubje@ to military Puniſhments, and many Soldiers. 

other Things, are made by this Statute for Marines, as are made by the 

Mutiny Act for Soldiers, | c . | „„ 

17. By the 16 G. 3. c. 3. par. 1, after reciting, that whereas by an All the Re- 

Act made in the ſecond Year of the Reign of his preſent Majeſty, intituled Sulatione of 

an AQ to explain and amend, and reduce into one AQ of Parliament the 4a 

ſeveral Laws now in being relating to the raiſing and training the Militia be extended 
within that Part of Great Britain called England, it is amongſt other to the Mili» 

Things enaQted, that in caſe of an actual Invaſion, or upon imminent Dan- tia, when 

ger thereof, or in caſe of Rebellion, it may and ſhall be lawful for his 

Majeſty, his Heirs, and Succeſſors, the Occaſion being firſt communicated 

to Parliament, if the Parliament ſball be then fitting, or declared in 

_ Counſel and notified by Proclamation, if no Parliament ſhall be then ſitting 

or in being, to order and direct his or their Lieutenants and Deputy Lieu- 

tenants therein mentioned, with all convenient Speed to draw out and em- 

body all the Regiments and Battalions of Militia of their reſpective Coun- 

ties, Ridings, or Places, or ſo many of them as his Majeſty, his Heirs, and 

Succeſſots ſhall judge neceſſary, in ſuch Manner as ſhall be beſt adapted to 

the Circumſtances of the Danger; and to direct them to be employed in 

ſuch Manner as is therein more particularly mentioned: and whereas it 

might be of great public Utility, that the Milicia of this Kingdom ſhould 

be drawn out, embodied, and employed as aforeſaid, upon Occaſion of the 

preſent Rebellion in America, or any Rebellion that may hereafter ariſe 

in any of the Dominions of the Crown of Great Britain, that his Majeſt 

may be more able to employ his other Forces for the ſuppreſling of ſuc 

Rebellion, and at the ſame Time to provide for the Defence of theſe King- 

doms, it is enacted; That in all Caſes of Rebellion within this Realm 

of Great Britain, ot any of the Territories or Dominions thereunto be- 

“ longing, the Occaſion being firſt communicated, declared, and notified _ 

« as in the ſaid Act is provided, it ſhall and may be lawful for his Majeſty, 

his Heirs and Succeſſors, to order and direct all Regiments and Batta- 

lions of Militia, of the reſpeQive Counties or Places in this Kingdom, 

* or ſo many of them as his Majeſty, his Heirs and Succeſſors ſhall judge 

* neceſſary to be drawn out, enibodied, led, and employed in any Parts of 

“e theſe Kingdoms, in ſuch Manner, and upon the like Terms and Con- 

* ditions, and Regulations, to all {gr and Effects whatſoever, as in 

© the ſaid Act are provided in the Caſes thetein mentioned.“ | | 


— 
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(B) In what Caſes Soldiers are free from 
Arreſt, 


th B* the 17 G. 3. 6. 3. par. 71. In order to prevent, as far as may be, A Soldier | 5 
any unjult or fraudulent Arreſts that may be made en Soldier, not to be 


ir Service, N 


whereby his Majeſty and the Public may be deprived of t ore 
e rm or wn mo nl it | 
| | ! 


2 


SOLDIER 8. „ 


* Ferſey, Guernſey, Alderney, Sark, or Man, or the Iflands theretò be- 
c longing, or ip any of his Majeſty's Plantations, during the Continuance 
orf this AQ, ſhall be liable to be taken out of his Majeſty's Service, by 


„Matter, unleſs for a real Debt or other juſt Cauſe of Action, and unleſs 
before the taking out of ſuch Proceſs or Execution, not being for a 
„ criminal Matter, the Plaintiff or Plaintiffs therein, or ſome other Per. 

4. ſon or Perſons on his or their Behalf, ſhall make Affidavit before one or 


which ſuch Proceſs or Execution ſhall iſſue, or before ſome Perſon au- 
thorized to take Affidavits in ſuch Court, that to his or their Knowledge 


the Defendant or Defendants in the Action, or Cauſe: of Action on 
which Proceſs ſhall iſſue, or that the original Debt for which ſuch 
Execution ſhall be ifſued out, amounts to the Value of ten Pounds at 
leaſt, over x: above all Coſts of Suit in the ſame Action, or in any 


2 8 2 82 8 


8 & 


* other Action on which the ſame ſhall be grounded; a Memorandum of 
« which Oath ſhall be marked on the Back of ſuch Proceſs or Writ, for 
F % which Memorandum or Oath no Fee ſhall be taken; and if any Perſon 
© ſhall nevertheleſs be arreſted contrary to the Intent of this Act, it ſhall 
% and may be lawful for one or more Judge or Judges of ſuch Court, 
« upon Complaint thereof made by the Party bimfelf, or by any his ſupe- 
* rior Officer, to examine into the ſame by Oath of the Parties, or other- 
4 


4 ſuch Soldier fo arreſted contrary to the Intent of this Act, without paying 
any Fee or Fees, upon due Proof made before him or them, that ſuch 
Soldier fo arreſted was legally liſted as a Soldier in his Majeſty's Service, 
© and arreſted contrary to the Intent of this Act, and alſo to award to 
- © the Party fo complaining ſuch Coſts as ſuch Judge or Judges hall think 
+ © reaſonable : For the Recovery whereof he ſhall have the like Remedy, 
that the Perſon who takes out the ſaid Execution might have had for his 
<< Cofts, or the Plaintiff in the like Action might have had for the Recovery 
« of his Coſts, in caſe Judgment had been given for him with Cos againſt 

„ the Defendant in the ſaid Action.“ . 
| _—— the Recovery of juſt Debts, due to them from Perſons entered into and 
| theGoodsof lifted in his Majeſty's Service, may not be hindered from ſuing for the ſame, 
a Soldier. but on the contrary may be aſliſted and forwarded in their Suits z. and in- 
| ſtead of an Arreſt, which may at once hurt the Service and occaſion à 
great Expence and Delay to themſelves, may be enabled to proceed in a 
= more ſpeedy and cheap Method, it is enatad, ©* That it ſhall and may 
Page 375 © be ® lawful to or for any Plaintiff or Plaintiffs, upon Notice firſt given 
= 6 in Writing of the Cauſe of Action to ſuch Perſon or Perſons ſo entered, 
*© or left at his or their laſt Place of Refidence before ſuch liſting, to file a 
« common Appearance, in any Action to be brought for or upon Account 
„ of any Debt whatſoever, ſo as to entitle ſuch Plaintiff to proceed therein 
c to judgment or Outlawry, and to have an Execution thereupon, other 
ce than againſt the Body or Bodies of him or them ſo liſted as aforeſaid, this 
Act or any Thing herein or any former Law or Statute to the contrary 
«© notwithſtanding,” Mt: 11 1 
7 3. The Exemption from being arreſted, except for a criminal Matter 
An impreſ- or a Debt of ten Pounds, extended formerly only to Volunteers, But by 


1 not to be 
WE acceſted but , 
for a criminal Matter, 


Crime, oe a it is enaQted, te That no perſon whatſoever, who is or ſhall be-liſted, or 
Debt of ten 4e tall lift or enter himſelf as a Volunteer in his Majeſty's Service, as a 
* * „ Soldier, either in the Kingdom of Great, Britain or Ireland, or in 


% any Proceſs or Execution whatſoever, other than for ſome criminal 


more Judge or Judges of the Court of Record, or other Court, out of 


the original Sum, juſtly due and owing to the Plaintiff or Plaintiffs from 


wiſe, and by Warrant under his or their Hands and Seals to diſcharge 


Bot Execu= 2. But by par. 67. To the End that honeſt Creditors, who aim on) at 


ein Ss A AS was 


ſed Soldier the 30 G. 2. c. 8. par. 20. it is enacted, That the Commiſſionere, 2 1 


SS a LS DR RS  _ 
es ſent at a Meeting for liſting Soldiers as in this AQ is before directed, 
ec ſhall cauſe the ſecond and ſixth Sections of the Articles of War againſt 
« Mutiny and Deſertion to be read to the Men impreſſed by virtue of this 
« Act, and from and after the reading the faid Articles of War, every Man 
« ſo imprefled ſhall be deemed a lifted Soldier to all Intents and Purpoſes, | 
« and ſhall not be liable to be taken out of bis Majeſty's Service by any . 
« Proceſs, other than for ſome criminal Matter.“ TM VVV 
4. To a Latitat iſſued to arreſt a Man the Sheriff returned, that he was Ld. Raym. 
liſted according to the Act of the 4 & 5 Ann. c. 10. et ea Occafione ca- 1246. - 
e non peſſum. It was inſiſted, that the Sheriff ought to have arreſted the Sheriff of 
Defendant, and that he might afterwards have been diſcharged by a Judge N 1 
on common Bail if he were regularly liſted, but that the Sheriff was not o 
take upon himſelf to determine as to the Regularity of the enliſting. The | 
Court upon Conſideration held the Return to be good, and that, as the 
Statute operated as a Superſedeas to any Proceſs to be iſſued againſt a Perſon 
inliſted, the Sheriff if he ſhould arreſt ſuch Perſon would be liable to an 
Action of falſe impriſonment. It appears from the Clauſe, by which the 
Plaintiff is enabled to file common Bail and to proceed to Judgment againſt 
the Defendant, that it is not the Intention of the Statute that a Soldier 
ſhould be liable to be arreſted and be afterwards diſcharged on common 
Bail, If this Man were not regularly liſted, the Plaintiff has his Remedy 
by Action againſt the Sheriff for a falſe Return. 4 
5. A Soldier being in Cuſtody upon a Writ De Excommunicatio Capiende, 11œMod.191, 
ſor Non- payment of Coſts in a Suit for Tithes in a Court Chriſtian, he was Anon. 
ordered by the Court of King's Bench to be diſcharged, as being within | 
the Reaſon of the Mutiny AR. „5 . | CR, 
6. As the Words heretofore in the Mutiny Act were, that any Perſon, 11Mod.234. 
 qwbo voluntarily 5 uh himſelf, /hall not be taken out of his Majeſly's Service Maſcall v. 
by any Proceſs whatſeever, it was holden by the Court of King's Bench Paus, 
that only melne Proceſs was intended, and that a Soldier might be taken in 
Execution, It appears however from what fell from Holt. Ch. J. that the 
Court of Common Pleas had at that Time been of a contrary Opinion. 
J. To remove all Doubt as to this, the Words now conſtantly inſerted 
in the Mutiny Act are, that ns Perſon, lifted as a Volunteer in bis Majeſty's 
Service as a Soldier, Mall be liable to be taken out of kis Majeſty's Service by 
any Proceſs or Execution whatſoever, other than for ſome criminal Marter, 
unleſs for a real Debt, SS. | 
8. The Conſſruction of a Mutiny Act has been, that if more than ten 1 Barn. 
Pound has been recovered by a Judgment for Damages and Coſts, in an 311. ches 
Action for a Debt under ten Pound, and a ſecond Action be brought upon . Milder. 
the Judgment, a Soldier ſhall not be diſcharged upon common Bail the 
Court being of Opinion, that, as the Debt which they were to conſider 
was the Sum recovered by the Judgment, the Defendant ought to be holden 
to ſpecial, Bail, | | | | EM , 
9. But it is prom by the preſent Mutiny AQ, and by all the Mutiny = 
Acts for ſome Years paſt it hath been provided, hat the original * Debt, Page 576 
for which Execution may be iſſued, muſt amount to ten Pounds at leaſt, over - 
and above all Ceſis of Suit in the ſame Acbion, or iu any ether Adion on 
which the ſame ſhall be grounded. . | 
10. A Trooper, who lifted on the ſixteenth Day of May was arreſted Str. + 
upon the nineteenth, Upon a Motion to diſcharge him upon filing com- Bag/ey v. 
mon Bail it was faid for the Plaintiff, that as the Afﬀidavit only went to his Jenner ALE 
having been learning to ride, this was not doing Duty as the AQ requires, 3 
but was only to qualify himſelf for the doing it: But by the Court: It is 5 
doing Duty, he receives his. Pay and muſt be diſcharged on ae; 1 „ 
; | Z | 11, Upon 
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11. Upon a Motion to diſcharge a Gunner in the Train of Artillery 
upon filing common Bail it was inſiſted for the Plaintif, that a Gunner, re- 
ceives one Shilling per Day for his Pay, that he is appointed by Warrant 
and that he is in the Nature of a Commiſſion Officer. It was anſwered, 
that a Gunner is liſted as a common Soldier is, and thathe is liable to all 
the Penalties in the Mutiny Act to which a common Soldier is liable. He 
was diſcharged upon common Bail z and by the Court : We are informed 


that a Gunner is within the Deſcription of a common Soldier, the extraor- 


: Sayer 107. | 
- Methuen v. 


Martin. 


dinary Pay being only in Conſideration of the Skill requiſite in his Place. 
12. Upon a Rule to ſhew Cauſe, why a Sum of Money paid by the De- 
fendant ſhould not be repaid, it appeared, that the Defendant was a pris 


Mich. 2) G. Yate Man in one of the Troops of Life-Guards ; and that, being arreſted 


%. 


fora Debt under ten Pounds, he paid the Debt in order to obtain his Li- 
berty, one Queſtion was, whether the Defendant be ſuch Soldier, as is by 
the 26 G. 2. c. 5. exempted from being liable to an Arreſt for a Debt under 
ten Pounds? Wright J. Deniſon J. Lee C. J. being abſent, were of Opinion 
that he is. And by Hright J. it is declared by that Statute ** That no 
«6 Petſon, who ſhall be lifted, or ſhall liſt himſelf as a Volunteer in his 
«© Majeſty's Service, as a Soldier, ſhall be liable to be taken out of his Ma- 
«« jeſly's Service by any Proceſs, other than for ſome criminal Matter, unleſs 
for a real Debt of ten Pounds,” Feſter J. inclined to be of Opinion, that 
as a Perſon, inſtead of receiving Money, pays a conſiderable Sum upon 
being admitted asa private Man into a Troop of Life-Guards, ſuch Perſon 
is not a Soldier within the Meaning of that Statute. At another Day, a 
Certificate being produced from the Commiſſary General's Office, that the 
Defendant did lift himſelf as a Volunteer z and it appearing, that the Arti- 


cles of War were read over to him; and that the Oath, direQed to be ad- 


miniſtered: to a liſted Soldier by a Juſtice of the Peace, was taken by him. 
Fefter J. concurred in Opinion with the other Juſtices, Another Queſtion 
Was, whether, although the Defendant would, whilſt under the Arreſt, have 
been entitled to the Diſcharge of his Perſon, he be now entitled, to have the 
Money paid to obtain his Liberty repaid ? It was holden that he is; and by 
the Court: It is equally reaſonable, that the Money paid by the Defend- 
ant to obtain his Liberty ſhould be repaid, as that his Perſon, in caſe the 
Application had been on that Account, ſhould have been diſcharged. 


x Barn 311. 1 3. An Out- penſioner of Chelſea College having been arreſted, a Queſ- 


| Boldieremay 1. 
bequartered 
e enacted and declared, that the People of the Land are not by the Laws to 


bur not in 
private 
Houles. 


\ * 


tion aroſe, whether he were intitled to his Diſcharge as being a Soldier in 


his Majeſty's Service? It was holden that he was not; becauſe he is not 
under military Diſcipline, and only ſubject to the Controul of the Com- 
eine College. . 


— - — 
— — — * 


) Df quartering Soldiers. 


V the 1) C. 3. c. 3. par. 25. After reciting, that whereas by tle 
Petition of Right, in the third Year of King Charles the Fitſt, it u 


be burthened with the ſojourning of Soldiers againſt their Wills; and by 
a Clauſe in an Act of Parliament, made in the one and thirtieth Year of 
the Reign of King Charles the Second, it is declared and enacted, that uo 


Officer Civil or Military, or other, Perſon whatſoever, ſhould from thence- 


forth preſume to place, quarter or billet, any Soldier or Soldier org, 14 


+ * 


| 2 : : 8 0 LIFT E R | ; 4 . | 1 
gubject or Inhabitant of this Realm of any Degree, Quality or Profeſſion 
whatſoever, without his Conſent; and that it ſhall and may be lawful for | 
any Subject, Sojourner, or Inhabitant, to refuſe to quarter any Soldier or Page 577 
Soldiers, notwithſtanding any Demand or Warrant, or Billeting. whatſo= 
ever : But foraſmuch as at this Time, and during the Continuance of this | 
AQ, there is and may be Occaſion, for the marching and quattering of Rei- 
ginents, Troops and Companies, in ſeveral Parts of this Kingdom, it is 
enacted, That for and during the Continuance of this Act, and no longer, 
* jt ſhall and may be lawful to and for the Conſtables, Tythingmen, Head - 
« boroughs and other chief Officers, and Magiſtrates of Cities, Towns and 
“ Villages, and other Places within England, Hales, and the Town of Ber- 
* wic.e D Tweed, and in their Default or Abſence, for any one Juſtice _ 
« of the Peace, inhabiting in or near any*ſuch City, Town, Village or. 
Place, and for no others; and ſuch Conſtables, and other chief Magiſ- 
© trares as aforeſaid are hereby required, to quarter and billet the Officers 
* and Soldiers in his Majeſty's Service in Inns, Livery-ſtables, Ale-houſes, 
” Vitualling-houſes, and the Houſes of Sellers of Wine by Retail to be 
„ drunk in their own Houſes or Places thereunto belonging, other than and 
* except Perſons who keep Taverns only, being Freemen of the Company 
„of Vintners of the City of London, notwithſtanding ſuch Perſons who 
keep Taverns only have taken out Victualling Licenſes ; and all Houſes 
« of Perſons ſelling Brandy, Strong Waters, Cyder or Metheglin, by Re- 
« tail to be drank in their Houſes, other than and except the Houſes of 
“ Diſtillers, who keep Houſes or Places of diſtilfing Brandy or Strong Wa- 
( ters, and the Houſe of any Shopkeeper, whole principal Dealings ſhall, 
« be more in other Goods and Merchandizes than in Brandy or Strong Wa- 
« ters, ſo as ſuch Diſtillers or Shopkeepers do not permit, or ſuffer, tip». | 
e pling in his or their Houſes, and in no other and in no private Houſe 
« whatſoever z nor ſhall any more Billets at any Time be ordered, than 
there are effective Soldiers preſent to be quartered.” * 5 
2. By the ſame Par. it is provided, That if any Conſtable, Tything- AMagiſtrate 
« man or ſuch like Officer, or Magiſtrate as aforeſaid, ſhall preſume to or Conſtable 
« quarter or billet any Officer or Soldier in any private Houſe, without the 3% ens 
« Conſent of the Owner or Occupier, in ſuch Caſe ſuch Owner or Qccu- e 85 
6% pier ſhall have his or their Remedy at Law againſt ſuch Magiſtrate or Houle liable 
“Officer, for the Damage that ſuch Owner or Occupler ſhall ſuſtain'toanAQtion.” 
thereby.“ 5 | | 
3. In an AQtion of Treff paſs againſt a Conſtable for quartering a Dragoon Salk. 387. 
upon the Plaintiff, it was found by a ſpecial Verdict, that the Plaintiff kept Par#5ur/t 
a Houſe at Epſom, and let Lodziths to ſuch as came there for the Benefit of hs, 
the Air and Waters, that he dreſſed Meat for his Lodgers at four Pence per Id. 3 
Joint, and fold them Small Beer at two Pence per Mugg, and that he like- 479. ; 
wiſe found them S:able Room, Hay and other Things for Horſes, at cer= 
tain Rates, and the Queſtion was, whether he were liable to have a Soldier 
quartered upon him? It was holden that he was not, and by Holt Ch. J. 
this Cate is ſo plain that there is no Occaſion for giving Realons, _ | 
4. By the 17 G. 3, c. 3. par. 25. it is provided,“ That if any military Penalty ona 
„Officer ſhall take upon him to quarter Soldiers, otherwiſe than is li- MilitaryOf- 
„ mited and allowed by this Act, or ſhall uſe or offer any Menace or me, TY. 
* Compullion to any Mayors, Conſtables, or other civil Officers before- Herein. . 
mentioned, tending to deter and diſcourage any of them from per- ry to this 
forming any Part of their Duty hereby required or appointed, ſuch AA. 
military Othcer ſhall for every ſuch Offence, being thereof convicted 
before any two or more of the next Juſtices of the Peace of the County, 
„by the Oath of two credible Witneſſes, be deemed and taken to be 
Vol, IV. „ 46 ip/o 


« 
. 


Fo 


2 
* 


I iþſo fade, caſhiered, and ſhall be utterly diſabled to have or hold any 
5 military Employment within this Kingdom, or in his Majeſty's Service; 
1 provided the ſaid Conviction be affirmed at the next Quarter- Seſſions of 
1 the Peace of the ſaid County, and a Certificate thereof be tranſmitted to 
* the Judge Advocate, who is hereby obliged to certify the ſame to the 
next Court-martial.” Cf | | 7 
Soldiers 5. By par. 48. it is enaQed, © That if any Officer military or civil, by 
Wives Chil- © this Act authoriſed to quarter Soldiers in any Houſes hereby appointed 
dren or Ser- « for that Purpoſe, ſhall at any Time during the Continuance of this AQ 
88 « quarter the Wives, Children, or Men or Maid Servants of any Officer or 
withous *©* Soldier, in any ſuch Houſes againſt the Conſent of the * Owners, the 
Conlent, © Party offending, if an Officer of the Army, ſhall upon Complaint and 
Page 578 “ Proof thereof made to the Commander in Chief of the Army, or Judge Iz 
| Advocate, be ip/o fas caſhieted; and if a Conſtable, Tythingman or 
other civil Officer, he ſhall forfeit to the Party aggrieved twenty Shillings, 
* upon Complaint and Proof made thereof to the next Juſtice of Peace, to 
; * be levied by Warrant of ſuch Juſtice by Diſtreſs and Sale of bis Goods,” ; 
Perfons ag- 6, By par. 25. it is provided, That in caſe any Perſon ſhall find himielf 
grieved by © aggrieved, in that ſuch Conſtable, 'Tythingman or Headborough, chief 
the 3 Officer or Magiſtrate, ſuch chief Officer or Magiſtrate not being a Juſtice 
e Fs 4 4% of the Peace, has quartered or billeted in his Houſe a reater Number 
relieved, ** of Soldiers than he ought to bear in Proportion to his Neighbours, and 
| «* ſhall complain thereof to one or more Jullice or Juſtices of the Peace of 
& the Diviſion, City or Liberty where ſuch Soldiers are quartered ; or in 
% caſe ſuch chief Officer or Magiſtrate ſhall be a Juſtice of the Peace, then 
* on Complaint made to two or more Juſtices of the Peace of ſuch Divi- 
, fion, City or Liberty, ſuch Juſtices teſpectively ſhall have and have here- 
& by Power to relieve ſuch Perſon, by ordering ſuch and ſo many of the 
„„ Soldiers to be removed, and quartered upon ſuch other Perſon or Per- 
« ſons'as they ſhall ſee Cauſe z and ſuch other Perſon or Perſons ſhall be 
„ obliged to receive ſuch Soldiers accordingly.” | 
No Juſtice 7: Ey par. 26. it is enaded, That no Juſtice or Juſtices of the Peace, 
of the Peace © having cr executing any military Office or Commiſſion in that Part of 
being a mi- “ Great Britain called England, ſhall and may during the Continuance of 
tary Of. « this Act, direQly or indirectly be concerned in the quartering »or billet- 
. « ing cr appointing any Quarters for any Soldier or Soldiers in the Regi- 
under his ment, Troop or Company under the immediate Command or Commands 5 
own Com- © of ſuch Juſtice or Juſtices according to the Diſpoſition made for quarters 
mand. ing of any Soldier or Soldiers by Virtue of this Act: but that all War- 
| ' © rants, Acts, Matters or Things, executgg or appointed by ſuch Juſtice ot a 
46 13 74 of the Peace, for or concerning the 3 ſhall be void, any « 
Thing in this Act to the contrary notwithſtanding,” 


Penalty on 8. By par. 29. it is enacted, That if any Officer ſhall take or cauſe to N 
an Officer „ be taken, or knowingly ſuſter to be taken, any Money of any Perlon, - 
taking Mo. « for excuſing the quartering of Officers or Soldiers or any of them in any a 
cue be. Hoſe allowed by this Act, every ſuch Officer ſhall be caſhiered, and be 
quartering ** incapable of ſerving in any military employment whatſoever,” _ . 
of a Soldier, 9. By par. 31. after reciting, that ſume Doubts have ariſen, whether f 
In what commanding Officers of any Regiment, *"Froop, or Company, may exchange 5 
* e any Man or Horſe quertered in any Town or Place, with another Man « 
882 or Horſe quartered in the fame Place, for the Benefit of the Service, 't 3: 
Men is enacted, That ſuch Exchange as above mentioped may be made by 10 


Horlgs in „ fſuch commanding Officers reſpectively, provided the Number of Men 
ny 'Quar- « and Horſes do not exceed the Number at that Time billeted on ſuch 
7; ** Houte or Houſes ; and the Conſlables, Tythingmen, Headboroug) 
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* and other chief Officers or Magiſtrates of the Cities, Towns and VII- 
« ]ages, or other Places, where any Regiment, Troop, or Company ſhall 
« be quartered, are hereby required to billet ſuch Men and Hane hereby 
« exchanged accordingly.” Tk EX | | 5 
10. By par. 68. it is enacted, . That if any High Conſtable, Conſtable, 


u of this Act ſhall quarter or billet or be employed in quartering or 
« billeting any Officers or Soldiers, ſhall neglect or refuſe, for the Space 
« of two Hours, to quarter or billet ſuch Officers or Soldiers, when 
a thereunto required in ſuch Manner as is by this AQ ditected, provided 
« ſufficient Notice be given before the Arrival of ſuch T'roops z or ſball 
© receive, * demand, contract or agree for any Sum or Sums of Money 
1 or any Reward whatſoever, for or on Account of excuſing, or in order 
« to excuſe, any Perſon or Perſons whatſoever from quartering, or receiv- 
« ing into his, her or their Houſe or Houſes, any ſuch Officer or Sol- 


« Juſtices of Peace of the County, City or Liberty, within which ſach 
« Offence ſhall be committed, either by his own Confeſſion, or by the 


« faid Juſtice or Juſtices, is and are hereby impowered to adminiſter, 
« every ſuch High Conſtable, Conſtable, Beadle, or other Officer or Per- 
« ſon ſo offending ſhall forfeit for every ſuch Offence the Sum of five 
Pounds, or any Sum of Money not exceeding five Pounds nor leſs than 
« forty Shillings, as the ſaid juſtice or Juſtices before whom the Matter 
* ſhall be heard, ſhall in his or their Diſcretion think fit, to be levied, 
* by Diſtreſs and Sale of the Goods of the Perſon offending, by War- 
“ rant under the Hand and Seal, or Hands and Seals, of ſuch Juſtice or 
ñꝛuſlices before whom ſuch Offender ſhall be convicted, or one or more 
of them, to be directed to any other Conſtable within the County, City 
* or Liberty, or to any of the Overſeers of the Poor of the Pariſh where 
* the Offender ſhall dwell z the ſaid Sum of five Pounds, or the ſaid Sum 
* not exceeding five Pounds nor leſs than forty Shillings, when levied, 


* fence ſhall be committed, or to ſome one of them, for the Ute of the 
Poor of the Pariſh,” | 

11. By par. 69. it is enacted, That it (hall and may be lawful to and 
* for any one or more Juſtice or Juſtices of the Peace, within their re- 
* ſpetive Counties, Cities or Liberties, by Warrant or Order under his 
or their Hand and Seal, or Hands and Seals, at any Time or Times 
during the Continuance of this Act, to require and command any High 
© Conitable, Conſtable, Beadle or other Officer, who ſhall quarter or 
* billet any Soldiers in Purſuance of this Ad, to give an Account in 
" Writing, unto the ſaid Juſlice or Juſtices requiring the ſame, of the 
© Number of Officers or Soldiers who ſhall be quartered or billeted by 
© them, and alſo the Names of the Houſekeepers or Perſons upon whom 
: every luch Officer or Soldier ſhall be quartered or billeted, together 
g with an Account of the Street or Place where every ſuch Houſekeeper 
„ dwells, and the Signs, if any, belonging to their Houſes z to the End it 
, May appear to the faid Juſtice or Juſtices where ſuch Officers and Sol- 


« Oath of one or more credible Witneſs or Witneſſes, which Oath the 
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« dier, and ſhall be thereof convicted before any one or more Juſtice, or 


© to be paid to the Overſeers of the Poor of the Pariſh wherein the Of- 


A Juſtice of 
the Peace 
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of the 
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Soldiers 


quartered. 


diers are quartered and billeted, and that he or they may be thereby the 


* 1 arge to prevent or puniſh all Abuſes in the quarcering or bil let- 
lag 0 them.“ | 7 
|, 12. By por, 2. it is enacted, ** That the Officers and Soldiers, quartered 
: and billeted as aforeſaid, ſhall be received and furniſhed with Diet and 
„wall Beer by the Owners of the Inns, Livery Stables, Alehouſes, 


ictualling - Houſes, and other Houſes in which they ate allowed to bo- 


" Qurtered and billeted by this * paying and allowing for the ſame 
| | | 2 | | 


Officers and 
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mall 
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«© che-Qyaners. » 
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1 8 L D | 
the ſeveral Rates herein after mentioned, to be payable out of the Subſt 
d © ence Money for Diet and Small Beer,” 1 
What may 13. But by par. 28. it is provided, © That in caſe any Inn-holder y 
be allowed é“ other Perſon on whom any Non-commiſlion Officers or Private Mer 
er org * ſhall be quartered by Virtue of this Act, except on a March or emply. 
of furniſh= © ed in tecruiting, and likewiſe except the Recruits by them raiſed, fe 
ing them the Space of ſeven Days at moſt, for ſuch Non-commilſion Officers ud 
with Diet. “ Soldiers, who are recruiting, and Recruits by them raiſed, ſhall be d. 
| 4 ſirous to furniſh ſuch Non-commiſſion Officers or Soldiers with Candle, 
L Vinegar and Salt, and with either Small Beer or Cyder, not exceedi 
“ five Pints for each Man per Dien gratis, and allow to ſuch Now 
3 8 tin % commiſſion Officers or Soldiers the Uſe of Fire, and the necefy 
} Page 5 80 % Utenſils for dreſſing and eating their Meat, and ſhall give Notice of 
s s ſych his Deſire to the commanding Officer, and ſhall furniſh and alloy 
* the ſame accurdingly; then in ſuch Caſe the Non-commiſſion Office 
„ and Soldiers ſo quartered ſhall provide their own Victuals.“ 


PEP. ²˙¹.ꝛmA Wet ine FR ten 2 5 rcoy. oa K, , — 


Officer re- 


| ncer re” 14. By par. 36. to the Erd that the Quarters of Officers and Soldier 
| Ceca in Great Britain, and in Jerſcy, Guernſey, Alderney, Sark and Man, andthe 


Money to Iflands thereunto belonging, may be duly paid and fatisfied, and hi 
pay what is "Majeſty's Duties of Excite better anſwered, it is enacted, That from and 
due where ( after the Twenty-fourth Day of March One thouſand ſeven hundred 
ces 47 & and ſeventy-ſeven, every Officer to whom it belongs to receive, or tha 
05 en „ does actually receive, the Pay, or © uhſiſtence-Money either for a whol 
Rates, and Regiment, or particular Troops or Companies, or otherwiſe, ſhall in 
in Default © mediately upon ſuch Receipt of every, particular Sum, which (hal 
babe de & from Time to Time be paid, returned or come to his or their Hands «© 
een; « Account of Pay or Subſiſtence, give public Notice thereof to all Per 
to doit. * ſons keeping. Inns or other Places, where * Officers or Soldiers are qui 
= *Page5$1 © tered by Virtue of this Act; and (hail appomt the ſaid Tnn-keepers an 
: „ others to repair to their Quarters, at ſuch Times as they ſhall appon - 
for the Diſtribution and Payment of the ſaid Pay or Subſiſtence Mone 

„ to the Officers or Soldiers, which ſhall be within four Days at the fu 

be theſt after the Receipt of the ſame as aforeſaid : And the faid In 

5 keepers and others ſhall then and thete acquaint ſuch Officer or Office 

„ with the Accounts or Debts, if any ſhall be, between them and tit 
Officers and Soldiers ſo quartered in their reſpeQive Houſes ; which Ac 

% counts the ſaid Officer or Officers are hereby required to accept of, an 

0 © immediately pay the ſame, before any Part of the ſaid Pay or Subſt 
VV e ence Money be diſtributed either to the Officers or Soldiers: Provid 
the ſaid Accounts exceed not, for a: Commiſſion Officer of Hotte, e 

« ing under the Degree of a Captain, for tuch Officer's Diet and du 

*© Beer per Diem two Shillings; nor for one Commiſſion Officer of Dn 

« goons, being under the Degree of a Captain, for ſuch Officer's Di 

/ : „ and Small Beer per Diem one Shilling; nor for one Commillion Ofee 
| of Foot, being under the Degree of a Captain, for ſuch Officer's D 
& and Small Beer per Diem one Shilling and if ſuch Officer ſhail ba 
„ a Horſe or Horſes, for each Horſe or Horſes for their Hiy * 
4. Straw per Diem ſix Pence; nor for ane Light Horſeman's Viet 7 
Small Beer per Diem ſix Pence, and Hay and Straw for his Holle“ 
Diem fix Pence; nor for one Diagoon's Diet and Small Beer per l. 
* fx.Pence, and Hay and Straw for his Hotſe per Diem fix Pence“ 
for one Foot Soldier's Diet and Small Beer per Diem four Pence: 3 
if any Officer or Officers as aſoteſaid ſhail not give Notice as aforelal 
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Aud ſhall not immediately upon producing ſuch Account ſtated 5 
doutent and pay the fame, upon Complaint and Oath made dhe 
2: RX; 2210 2249 — » 7s 421 11 „ 2 HEE "7 2 AJ 4 ; 1 „„ 19 EE 3.5 
nnn 155 * 


Subſiſ 
older of 
ite Men 
employ- 
iſed, for 
cers and 
| be de⸗ 
Candles, 
xceeding 
ch None 
neceſſar 
lotice of 
nd allow 


Offer 


Soldiers 
„ and the 
and d 
rom and 
hundrec 
e, Or thal 
2 Whole 
(hall in 
ich (hal 
J3rids or 
all Per 
are quar 
pers an 
1 appom 
e Mone 
t the fur 
aid Int 
\ Office 
and tif 
hich Ac 
t of, and 
r Subſt 
Pruvid 
lotle, 
nd Sal 
of Dn 
cer De 
n Ofe 
ers D 
hail ben 
Hay * 
Diet 2 
Holle 
per bi 
nce ; ® 


0 by any two Witneſſes, at the next Quarter-Seſſions for the County or 


SOLDIERS. 


« City where ſuch Quarters were, which Oath the Juſtices of the Peace 

at ſuch Seſſions are heteby authoriſed and required to adminiſter, the 

« Paymaſter or Paymaſters of his Majeſty's Guards, Garriſons and Ma- 

« fines are hereby required and authoriſed, upon (Certificate of the faid 

(6 juſtices before whom ſuch Oath was made of the Sums due upon ſuch 

« Accounts, and the Perſons to whom the fame is owing, to pay and fa» 

« tisfy the ſaid Sums out of the Arrears due to the ſaid Officer or Officers, 

« ypon Penalty, that ſuch Paymaſter or Pavmaſters ſhall forfeit their re- 

« ſpective Place or Places of Paymaſter or Paymaſters, and be diſcharged 

« from holding the ſame for the future; and in caſe there ſhall be no 

1 Arrears due to the ſaid Officer or Officers, then the ſaid Paymaſter or 

« Paymaſters are hereby authoriſed and required, to dedut the Sums he 

* or they ſhall pay, purſuant to the Certificate of the ſaid Juſtices, out 

* of the next Pay or Subſiſtence Money of the Regiment to which ſuch 

« Officer or Officers ſhall belong; and ſuch Officer or Officers ſhall for 

« every ſuch Offence, or for negleQing to give Notice of the Receipt of 

* ſuch Pay or Subſiſtence Money as aforeſaid, be deemed and taken, and 

ate hereby declared ipſo fatto caſhiered. And where it ſhall happen, 

* that the Subſiſtence Money due to any*Officer or Soldier ſhall by Occa- 

« fon of any Accident not to be paid ſuch Officer or Soldier, or ſuch 

Officer or Soldier ſhall neglect to pay the ſame, ſo that Quarters cannot 

« be or are not paid as this Act directs, and where any Horſe, Foot or p 

„ Dragoons ſhall be upon their March, ſo that no Subſiſtence can then be | 

* remitted to them, to make payment as this AR direQs, or they ſhall * » 

* neglect to pay the ſame z in every fuch Caſe it is hereby further enaQ- _ 

* ed, that every ſuch Officer ſhall, before his or their Departure out of 

* his or their Quarters, where ſuch Regiment, Troop or Company, ſhall ' 

* remain,for any Time wharſoever, make up the Accounts as this Ac di- 

* refs, with every Perſon with whom ſuch Regiment, Troop or Com- 

% pany have quartered, and ſign a Certificate thereof, and give the ſaid | 

Certificate by him ſo ſigned to the Party to whom “ ſuch Money is due, page 582 

„with the Name of ſuch Regiment, Troop or Company, to which he . 

* orthey ſhall belong; to the End the ſaid Certificate may be forthwith 

* tranſmitted to the Paymaſter of his Majeſty's Guards and Gairiſons, or 

to the Paymaſter of the Marines, who are hereby required immediately 

to make Payment thereof to the Perſon or Perſons to whom fuch Mo- 

© nies ſhall be due, to the End the ſame may be applied to ſuch Regiment, 

* Troop or Company reſpeQively, under Pain as is in this Act before di- 

* reed for Non-payment of Quarters,” | 4 | JR 
15. By par. 33. it is enacted, That it ſhall and may be lawful, to Soldiers to 

„ quarter Officers and Soldiers in Scotland, in ſuch and the like Places and 5 Nr 

* Houſes, as they might have been quartered in by the Laws in Force in 1107 be 

Festland at the Time of the Union; and that the Poſſeſſors of ſuch fore che 

* Houſes ſhall only be liable to furniſh the ſaid Officers and Soldiers quar- Union. 

© tered there, as by the ſaid Laws in Force at the Time of the Union 

vas provided; and that no Officer ſhall be obliged to pay for his Lodg- 


G 10 N he ſhall be regularly billeted, except in the Suburbs of Edin- 
urg ” l 


15. By par 8. it is enacted, That if any Victualler or any other Per- Penalty ons 
- {on liable by this AQ to have any Officer or Soldier quartered or billeted Perſon not 
. on him or her, ſhall refuſe to receive or victual any ſuch Officer or Sol- G , at 
Ver quartered or billeted upon him or her as aforeſaid ; or ſhall refuſe C1... 
g 0 turniſh or allow, according to the Directions of this Act, the ſe- quartered 
g veral Things herein before reſpectively directed to be furniſhed or al- upon bim. 
lowed to Non-commiſſion Officers-or Soldiers ſo quartered or billeted 
| a | on 


A 


& , 
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cc on him or her as aforeſaid ; or ſhall neglect or refuſe to furniſh good and 


*, ſufficient Hay and Stra w for each Horſe quartered or billeted on him or 
4 her as aforeſaid, at the Rate herein before mentioned, and ſhall be 


4 forfeit for every ſuch Offence the Sum of five Pounds, or any Sum of | 


thereof convicted, before one or more Juſtice or Juſtices of the Peace 
c of the County, City or Liberty, within which ſuch Offence ſhall be con. 
* mitted, either by his own Confeſſion, or by the Oath of one or more cre- 
« dible Witneſs or Witneſſes, which Oath the ſaid Juſtice or Juſtices is 
and are hereby impowered to adminiſter, every Perſon fo offending ſhall 


„Money not exceeding five Pounds nor leſs than forty Shillings, as the 
4 ſaid Juſtice or Juſtices, before whom the Matter ſhall be heard, ſhall 


ein his or their Diſcretion think fit, to be levied by Diſtreſs and Sale of 


< the Goods of the Perſon offending, by Warrant under the Hand and 


Seal, or under the Hands and Seals, of ſuch Juſtice or Juſtices before 


% whom ſuch Offender ſhall be convicted, or one or more of them, to be 
< direfted to any other Conſtable within the County, City or Liberty, ot 
* to any af the Overleers of the Poor of the Pariſh where the Offender 


„ ſhall dwell; the ſaid Sum of ice Pounds, or the ſaid Sum not exceed- 


* ing five Pounds nor leſs than forty Shillings, when levied, to be paid to 
© the Overſeers of the Poor of the Pariſh wherein the Offence ſhall be 


„ committed, or to ſome one of them, for the Uſe of the Poor of the 


MS. Rep. 
Morton v. 
Cloebury 
and another, 
Bucks, Lent 


Aſixe 1757. 


<< e eee DE „ 
17. In an Action of Treſpaſs againſt two Juſtices of the Peace, who 


had iſſued a Warrant for levying the Penalty upon the Plaintiff for not re- 
ceiving a Soldier billeted upon him, the Caſe appeared upon the Evidence 
to be thus. A Shopkeeper, who likewiſe dealt in Spirituous Liquors, in 
order to intitle himſelf to a Licence for ſelling Spirituous Liquors by Re- 
tail, had a Licence as a Victualler. For the Sake of obtaining, this laſt 


Licence, ſome Beer was laid in by him, of which an Account was taken by 
the Exciſe Officer as is done of the Stock of a Victualler; but he never 


ſold any of this, nor acted in any Manner as a ViQualler, nor ſuffered Spi- 


_ rituous Liquors to be drank in his Houſe, The Plaintiff was nonſuited, for 


of Opinion, that the Plaintiff was not liable to have Soldiers quartered 


Soldiers to 
be removed 
i quarte ed 
in a Place 
Where an 
Election for 
a Member 
of Patlia- 
ment is 10 | 


Want of producing the Warrant of the two Juſtices; but Fofter, J. be- 
fore whom the Cauſe was tried, ſaid. he ſhould upon the Merits have been 
upon him, Hs ED. 
19. By the 8 G. 2. c. 30. par, 1. After reciting, that by the ancient 
common Law of this Land all EFle&ions ought to be free ; and that by an 
Act paſſed in the Third Year of the Reign of King Edward the Firlt, ol 
famous Memory, it is commanded upon great Forfeiture, that no Man 
by Force of Arms, nor by Malice or Menacing, ſhall diſturb any to make 
free Election; and that the Freedom of Elections of Members to ſerve 
in Parliament, is of the utmoſt Conſequence to the Preſervation of the 
Rights and Liberties of this Kingdom; and that it hath been the Uſage 


and Practice, to cauſe any Regiment, T'roop or Company, or any Num- 
ber of Soldiers, which hath been quartered in any City, Borough, Town 
or Place, where any Election of Members to ſerve in Parliament hat 


been appointed to be made, to remove and continue out of the ſame dur- 


ing the Time of ſuch Election, except in ſuch particular Cafes as ate 
herein-after ſpecified, to the End that the ſaid Uſage and Practice may be 
ſettled and eſtabliſhed for the future, it is enacted, That when and 
« as often as any Election, of any Peer or Peers to repreſent the Peers of 
« Scotland in Parliament, or of any Member or Members to ſerve in 
«<\ Parliament, ſhall be appointed to be made, the Secretary at War for 
«* the Time being, or in cafe there ſhall be no Secretary at War, then 


e ſuch Perſon, who ſhall officiate in the Place of the Secretary at Wa, 


« ſhall and is hereby required, at ſome convenient Time before the Day 
; ; a a X EW 5 6* appoint 
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TOE PET RE. 
& appointed for ſuch Election, to iſſue and ſend forth proper Orders in 
« Writing, for the Remoyal of every ſuch Regiment, Troop or Company, 
« or other Number of Soldiers, as. ll be quartered or billeted in any 
« ſuch City, Borough, Town or Place, where ſuch Election ſhall be ap- 
« pointed to be made, out of every ſuch City, Borough, Town or Place, 
« one Day at leaſt before the Day appointed for ſuch Election, to the Diſ- 
e tance of two or more Miles from ſuch City, Borough, Town or Place, 
* and not to make any nearer Approach co ſuch City, Borough, Town or 
« Place as aforeſaid, until one Day at the leaſt after the Poll to be taken 
at ſuch Election ſhall be ended, and the Poll Books cloſed.” 

20. By par. 2. it is enacted, That in caſe the Secretary at War for the Penalty on 
Time being, or ſuch Perſon who ſhall officiate in the Place of the Secre- the Secrets» 
« tary at War, ſhall negleQ or omit to iſſue or ſend forth ſuch Orders as e 
« zforeſaid, according to the true Intent and Meaning of this Act, and ſhall moving Sol- 
be thereof lawfully convicted, upon any Indictment to be preſented at diers ſo 
« the next Aſſizes, or Seſſions of Oyer and Terminer, to be held for the quartered . 
County where ſuch Offence ſhall be committed, or on an Information to | 
* be exhibited in the Court of King's Bench, within ſix Months after ſuch 
* Offence committed, ſuch Secretary at War, or Perſon who ſhall officiate 
* in the Place of the Secretary at War, ſhall for ſuch Offence be diſcharged 
from their ſaid reſpeQive Offices, and ſhall * from thenceforth be utterly Page 583 
e diſabled, and made incapable to hold any Office or Employment civil or 
military in his Majeſty's Service,” | | | 

20. But by par. 5. it is provided, © That the Secretary at War, or ſuch The Secre- 
« Perſon who ſhall officiate in the Place of the Secretary at War, ſhall not 7 4 Wat 
« be liable to any Forfeiture or Incapacity, for not ſending ſuch Order as dur ii, Pe- 
* aforeſaid, upon any Election to be made of a Member to ſerve in Parlia- nalty unleſs 
ment on a Vacancy of any Seat there, unleſs Notice of the making out he have No- 
* any new Writ for ſuch Election ſhall be given to him by the Clerk of the tice of 5 
* Crown in Chancery, or other Officer making out any new Writ for ſuch — 
Lection, which Notice he is hereby direQed and required to give with _ 
* all convenient Speed after the making out the ſaid Writ,” | 

21, By par. 3. it is provided, That nothing in this Act contained This AR is 
. © ſhall extend, or be conſtrued to extend, to the City and Liberty of Weſt- eker 
* minſter, or the Borough of Southwark, for or in Reſpe& of the Guards es King 

* of his Majeſty, his Heirs or Succeſſots, nor to any City, Borough, Town or any of the 
or Place, where his Majeſty, his Heirs or Succeſſors, or any of his RoyalFami- + 
* Royal Family, ſhall happen to be or reſide at the Time of any ſuch hangs, 
Election as aforeſaid, for or in Reſpect of ſuch Number of Troops or 00 
Soldiers only, as ſhall be attendant as Guards co his Majeſty, his Heirs 
* or Succeſſors, or to ſuch other Perſon of the Royal Family as is afore- 
* faid;z nor to any Caſtle, Fort or fortified Place, where any Garriſon is 

* uſually kept for or in Reſpect of ſuch Number of Troops or Soldiers only, 
* whereof ſuch Garriſon is compoſed.“ 

22. By par. 4. it is provided, That nothing in this AR ſhall extend, Nor toany 
or be confirued to extend, to any Officer or Soldier who ſhall have a pg 
© Right to vote at any ſuch Election, as aforeſaid, but that every ſuch n „e t 
* Officer and Soldier may freely, and without Interruption, attend and give ſuch Elec» 
bis Vote at ſuch Election, any Thing herein before contained to the con- tion. 
* trary notwithſtanding,” — 
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D) Ok Carriages for the Ute of his Majety's 
R en, 


„B the 17 C. 3. c. 3. par. 42. it is enacted, © That for the better 
| *© and more regular Proviſion of Carriages for his Majeſty's Forces, 
*in their Marches, or for their Arms, Clothes and Accoutrements, in Exe. 
% land, Hales, and the Town of Beravicł upon Taveed, all Juſtices of the 
« Peace within their ſeveral Counties, Ridings, Diviſions, Shites, Liber. 


ties and PrecinQs, being duly required thereunto by an Order from his 


% Majeſty, or the General of his Forces, or the Maſter: General or Lieu- 


© tenant General of his Majeſty*s Ordnance, ſhall, as often as ſuch Orderis 


*& brought and ſhewn unto one or more of them, by the Quarter Maſter, 
% Adjutant, or other Officer of the Regiment, Deta« hment, Troop of 


Company ſo ordered to march, iſſue out his or their Warrants, to the 


“ Conſtables or Petty Conſtables of the Diviſion, Riding, City, Liberty, 
« Hundred and PrecinR, from through, near or to, which ſuch Regiment, 


„ Detachment, Troop or Company ſhall be ordered to march, requiring 


Page 584 


„them to make ſuch Proviſion for Carriages, with able Men to drive the 
« ſame,as is mentioned in the ſaid Warrant, allowing them ſufficient Time 
« to do the ſame, that the neighbouring Parts may not always bear the 
«© Burthen; and in caſe ſufticient Carriages cannot be provided within 
„ any ſuch Liberty, Diviſion or PrecinQ, then the next Juſtice or Juſtices 
« of the Peace of the County, Riding or Diviſion ſhall, upon & ſuch Order 
4“ as aforeſaid, being brought and ſhewn to one or more of them by any of 
the Officers aforeſaid, iſſue his or their Warrants, to the Conſtables or 
8 Petty Conſtables of ſuch next County, Riding, Liberty, Diviſion or Pre- 
« cinct, for the Purpoſes aforefaid, to make go d ſuch Deficiency : and the 
© aforeſaid Officer or Officers who by virtue of the aforeſaid Warrant 
“ from the Juſtices of the Peace are to demand the Carriage or Carriages 
c therein mentioned of the Conſtable or Petty Conſtables to whom the 
4 Warrant is directed, is and are hereby required at the {ame Time to 
& pay down in Hand to the ſaid Conſiahle or Petty Conſtable, for the Uſe 
<< of the Perſon who ſhall provide ſuch Carriages and Men, the Sum of 


A 


one Shilling for every Mile ary Waggen with five Horſes ſhall travel; 


& and the Sum of one Shilling for every Mile any Wain with fix Oxen, 


or four Oxen with two Horſes ſhall travel; and the Sum of nine Pence 


Carriages to 
be provided 
in Scotland 

as before the 
Union. 


Penalty on 


vn Officer 
forcing a 
Carriage to 
gomorethan 


“ for every, Mile any Cart with four Horts ſhall travel; and f in Propot. 
« tion for leſs Carriages ; for which re{peQive Sums ſo received, the ſaid 
Conſtable or Petty Conſtable is hereby required to givea Receiptin Wri- 
ce ting to the Perſon or Perſons paying the ſame : And ſuch Conſtable or 


% Petty Conſtable ſhall order and appoint ſuch Perſon and Perſons, having 


« Carriages within their reſpeQive Libeitics, as they ſhall think proper, to 
«« provide and furniſh ſuch Carriages and Men, according to the Warrant 
4 aforefaid, who are hereby required to provide and. furniſh the fame ac 
« cordingly.” . Pe” 135 

2. By par. 47. it is enacted, That the Cartiages, for the Setvices of 
te the Forces from Time to Time quartered or marching in Scztland, (hall 
t be provided in like Manner, and at the Rates, and the Furniſher of ſuch 
« Carriages ſhall be paid, as was direQed by the Law in Force in Scotland 
ec at the Time of the Union. | 

3. By par. 42. it is enaded, © That if any military Officer or Officer, 
* for the Ule of whoſe Troop or Company the Carriage was provided, 
& ſhall force or conſtrain any Waggon, Wain, Cart or Carriage, to travel 
more than one Day's Journey z or ſhall not diſcharge the _ = 


UC 


« Time for their Return Home; or ſhall ſuffer any Soldier or Servant, one Day's 
« except ſuck as are ſick, or any Woman to ride in the Waggon, Wain, Journey, or 
« Cart or Carriaggyafereſaid ; or ſhall force any Conſtable or Petty Con- eco 
belle, by Threatenings or menacing Words, to provide Saddle Horſes others to 
« for themſelves or Servants; or ſhall force Horſes from the Owners by ride, oO de- 
« themſelves, Servants, or Soldiers; every ſuch Officer for every ſuch manding 
« Offence ſhall forfeit the Sum of. five Pounds; Proof thereof being made Saddle 
upon Oath before two of his Majeſty's Juſtices of the ſame County or OR wy 
« Riding, who are to certify the ſame to the Paymaſter General, or other © 
« reſpetive Paymaſter of his Majeſty*s Forces, who is hereby required to 

« pay the aforeſaid Sum of five Pounds, according to the Order and Ap- 

« pointment, under the Hands and Seals of the aforeſaid Juſtices of the 

peace of the ſame County. or Riding.” | 


4. By par. 46, it is enacted, That no Waggon, Wain, Cart, or Carriage, No Carriage 


* impreſſed by the Authority of this, AQ, ſhall be liable or obliged by is obliged to 
| * Victue of this Act to carry above thirty hundred Weight, any Fhing. "7 wo. 

« jn this Act contained. to the contrary notwithſtanding,” “? OT OE 

N | 1 a | Veight. 

5. By par. 43. it is enacted, That if any High Conſtable or Petty Pa 
« Conſtable ſhall wilfully negle& or refuſe to execute ſuch Warrants of the Conſtable 
« Juſtices of the Peace, as ſhall be directed unto them for providing Car- not appoint- | 
iges as aforeſaid z or if any Perſon or Perſons appointed by ſuch High pe wy os 
« Conſtable or Petty Conſtable to provide any Carriage and Man, ſhall poinced f 
© refuſe or neglect to provide the fame; or any other Perſon or Perſons providing 
* whatſoever ſhall wilfully do any Act or Thing, whereby the Execution Carriages, . 
« of the ſaid Warrant ſhall be hindered or fruſtrated ; every ſuch Conſta- mad mater | 
* ble or other Perſon or Perſons ſo offending ſhall, for every ſuch Offence, ruQing the 
* forfeit any Sum not exceeding forty Shillings nor leſs than twenty Shil- providing of 
« lings, to the Uſe of the Poor of the Pariſh where any ſuch Offence ſhall Carriages. | 
« be committed : And all and every ſuch Offence and Offences * ſhall and *Page 585 
« 2 enquired of, heard, and fully determined, by two of his Majeſty's 
« Juſtices of the Peace dwelling in or near the Place where ſuch Offence 
« ſhall be committed, who have hereby Power to cauſe the ſaid Penalty 
to be levied by Diſtreſs and Sale of the Offenders' Goods,” | 

6. By par. 44. after reciting, that whereas the reſpeive Sums of Money, If the Sum, 
by this Act appointed to be paid to the Conſtable by the Officers demanding ordered to 
ſuch Carriages, are not in many Caſes ſufficient te anſwer the Charge and be paid by 
Expence of providing the ſame, inſomuch that the ſatd Conſtable is fre- 838 
quently at great Charges, over and above what is received by him of the not ſufficient 
{aid Officers, to the great Burthen of the Townſhip of which he is Conſta- to defray the 
ble, or elſe the Perſons performing ſuch Carriages are grievouſly oppreſſed ; Expence of 
For Remedy thereof, and, that the ſaid Overplus Charge may be borne by en ard: 
each County or Riding at the general Charge of ſuch County or Riding, it i, to bo ook 
i enaded, That the Treaſurer or Treaſurers of each reſpective County out of the 
1 0 Riding ſhall, without Fee or Reward, pay unto ſuch Conſtable all County 

and every ſuch reaſonable Sum or Sums of Money, ſo by him paid or Stock. 
J laid out for ſuch Carriages, over and above what was or ought to have | 
deen paid by the Officer requiring ſuch Carriages, out of the publick 
f Stock of ſuch County or Riding, according to ſuch Rates, Orders, 
* Rules, and Directions, as the ſaid Juſtices of the Peace in their Quarter 
1 Seſſions aſſembled within their reſpective Juriſdictions ſhall from Time 
1 0 Time during the Continuance of this Act make, direct, and appoint, 
„ which Orders ſhall be made without Fee or Reward, Regard being al- 

ways had to the Seaſon of the Year, and the Length and Condition of the 


Ways by and through which ſuch Carriages are to travel,” 


1 | 1 7. The 


Stra. 42. 7. The Court granted 2 Mandamus upon the 1 G. f. c. 34. directed to 
| Rex 8 the Juſtices of the Peace, to 8 _ eee ng 3 their 
and ante, extraordinary Charges in providing Carriages on the late Expedition int 
* Buy. Sy Scotland. 7 1 5 * | | 9 , 7 ; 
Stra. 93. 8. It ſeems, as if the Treaſurer of the County had refuſed to pay thi 
Hant'sCaſe. Money to the Conſtables; for more than a Year after another Mandan 
Faſter4 O. 1. upon the ſame Statute was granted by the Court, directed to the Juſtices of 
Peace, for them to compel the Treaſurer of the County, to reimburſe ; 
Conſtable of the Name of Hunt, the extraordinary Charges he had been at 

in providing Carriages on the late Expedition into Scotland. | 


. 


„ Ir 1... 


(E] Of the Penalties incurred by encouraging 
Deſertion or harbouring a Deſerter, and ot 
the Reward foz apprehending a Deſerter, 


Penalty on 1. D the 1 G. 1. J. 2. c. 47. par. 1. after reciting, that a pernicious 
the Perſon and dangerous Practice has been induſtriouſly carried on in theſe 
praying Kingdoms of Great Britain and Ireland, by Papiſts and other evil diſpoſed 
deſert, o Perſons diſaffected to his Majeſty*s Title and Government, under falſe 
| and groundleſs Pretences, to delude his good Subjects, who had engaged 
themſelves as Soldiers in the Service of his Majeſty and their Country, 

and to prevail with them by corrupt and indirect Means to deſert 

the ſame, oftentimes in order to procure their Aſſiſtance for a Popiſh 

Pretender, the avowed Enemy of the Proteſtant Religion and the Laws 

and Liberties of theſe Kingdoms; for which Purpoſes the ſaid Papiſts, 

and other evil diſpoſed Perſons, have with great Diligence frequented 

the publick Houſes and other Places where the ſaid - Soldiers uſed 

to reſort or are quartered, and by Entertainments, ſeditious Speeches, 

and vain Promiſes, have often ſeduced his Majeſty's ſaid Subjects from 

their Duty and Allegiance, it is enacted, That if any Perſon or Per- 

| « {ons whatſoever, other than ſuch as are or ſhall be inliſted as Soldiers 
rage 586 b againft whom ſufficient Remedy is already provided by Law, ſbal 
by Words or other Means whatſoever, directly or indireQly, perſuade 

“ or procure any Soldier or Soldiers in the Service of his Majeſty, his 
“ Heirs or Succeſſors, to deſert or leave ſuch Service, or ſhall go about 
and endeavour in Manner aforeſaid to perſuade, prevail on or procure, 
** tuch Soldier or Soldiers to deſert or leave ſuch Service as aforeſa, 
every ſuch Perſon or Perſons ſo offending as aforeſaid, and being 
« thereof lawfully convicted, ſhall for every ſuch Offence forfeit to 
his Majeſty, his Heirs. or Succeſſors, or to any other Perſon or Pei 
«© ſons who ſhall ſue for the ſame, the Sum of forty Pounds, to be te- 
& covered by Bill, Plaint, or Information, in any of his Majeſty's Courts 
of Record at Weſtminſter; and if it ſhall happen that any ſuch Of- 
fender, ſo convicted as aforeſaid, hath not any Goods or Chattels, 
Lands or Tenements, to the Value of forty Pounds, to pay and fatis!y 
< the ſame, or that from the Circumſtances and Heinouſneſs of the 
Crime, it ſhall be thought proper and convenient, the Court, before 
& which the ſaid Conviction ſhall be made as aforeſaid, ſhall award tht 
% ſaid Offender to Priſon, there to remain for any Time not exceeding 
* fix Months without Bail or Mainprize, and alſo to ſtand in the Pillory 
« for the Space of one Hour, in ſome Market Town next eee 
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 # the Place where the Offence was committed, in open Market there, & 
& jn the Market Town itſelf where the Offence was committed,” I 


2, But by par, 2. it is provided, “ That no Action ſhall be brought or 
6 Proſecution carried on by Virtue of this AR, unleſs the ſame de com- 


* 


% menced within ſix Months after the Offence is committed.“ 5 
3. By the 17 C. 3. c. 3. par. 6s. it is enacted, That for ſuch Offences In what. 

« as ſhall be committed againſt the laſt cited A& within that Part of Great Courts the 

« Britain called England, the Penalties thereby enacted ſhall be ſued for Fl dey. __ 

and recoverable in any of his Majeſty's Courts of Record at We/tminfler z ee OE 

« and for ſuch Offences as ſhall be committed in that Part of Great Bri- deſert may 


„ tain called Scotland, the ſame ſha]l be ſued for and recoverable in his be recover» 


« Majeſty's Court of Exchequer in Scetland; and for ſuch Offences as ed, 
„ ſhall be committed in Ireland, the ſame ſhall be ſued for and recoverable 
in any of the four Courts in Dublin; and for ſuch Offences as ſhall be 
committed in the Iſlands of Guernſey, Sark, and Alderney, and the Ifland 
© thereto belonging, the ſame ſhall be ſued for and recoverable in the 
„Royal Court of Guernſzy; and for ſuch Offences as ſhall be committed 
* in the Iſland of Ter/ey, the ſame ſhall be ſued for and recoverable in the 
„Royal Court of Terſey z and for ſuch Offence, as ſhall be committed in 
the Iſland of Man, in any of the Courts of Record in the ſaid Iſland, or 
© in any of his Majeſty's Courts of Record at Weſtminfer, any Thing in 
* the ſaid Act to the contrary notwithſtanding,” 


< 4 


4. By par. 52. After reciting, that Soldiers duly inliſted do afterwards A Peron 


deſert, and are often found wandering and otherwiſe illegally abſenting ſoſpected of 
themſelves from his Majeſty's Seryice, it is enacted, That it ſhall and Deſertion 
may be lawful for the Conſtable, Headborough, or Tythingman of the ce! 

* Town or Place, where any Perſon who may reaſonably be ſuſpected to (0 prifos. 

** be a Deſerter ſhall be found, to apprehend or cauſe him to be appre- 

„ hended, and to cauſe ſach Perſon to be brought before any Juſtice of 

„the Peace living in or near ſuch Town or Place, who hath hereby 

* Power to examine ſuch ſuſpected Perſon ; and if by his Confeſſion, or 

the Teſtimony of one or more Witneſs or Witneſſes upon Oath, or by 

* the Knowledge of ſuch Juſtice of the Peace, it ſhall appear or be found, 


that ſuch ſuſpected Perton is a liſted Soldier, and ought to be with the 


'* Troop or Company to which he belongs, ſuch Juſtice of the Peace ſhall 


* forthwith cauſe him to be conveyed to the Gaol of the County or Place 


© where he ſhall be found, or to the Houſe of Correction, or other publick 
* Priſon in ſuch Town or Place where ſuch Deſerter ſhall be apprehended, 
or to the Savey, in cale ſuch Deſerter ſhall be apprebended within the 


„City of London or Weſtminſter, or Places adjacent, and tranſmit an Ac- 


count thereof to the Secretary of War for the Time being, to the End 


that ſuch Perſon may be proceeded againſt according to Law; and the 


Keeper of the jaid Gaol, * Houſe of Correction, or Priſon, ſhall receive Page 589 
* the full Subſiſtence of ſuch Deſerter, during the Time he ſhall continue 
in his Cuſtody, for the Maintenance of the ſaid Deſerter, but ſhall not 
be entitled to any Fee or Reward, on Account of the Impriſonment of 
a g any Law, Uſage, or Cuſtom to the contrary notwith- 
anding. | | ; | 

5. By par. 53, For the Encouragement of any Perſon or Perſons to Reward for 
ſecure and apprehend ſuch Deſerter as aforeſaid, it is enacted, “ That ſuch apprehend-, 
f Juſtice of the Peace ſhall alſo iſſue his Warrant in Writing, to the 3 
: Collector oc Collectors of the Land Tax Money of the Pariſh or 
: Townſhip where ſuch Deſerter ſhall be apprehended, for paying out . 
5 of the Land Tax Money ariſen, or to ariſe in the Year One thouſand 
f ſeven hundred and le venty- ſeven, into the Hands of ſuch Perſon, who 
%h, Il apprehend, or cauſe to be apprehended any Deſerter from his Ma- 
l«lty's Service, the Sum of twenty Shillings for every Deſerter Fon 


Penalty on 2 
Perſon har- 
bouring a 
Deſertet. 


No Houſe 


open to 
ſearch for a 
Deſerter, . 
without a 
Warrant 
from a Juſ- 
tice of the 
Peace. 


to be broke 
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< ſhall he ſo apprehended and committed; which Sum of twenty Shillings 
<& ſhall be ſatisfied by ſuch Collector or Collectors, to whom ſuch Warrant 
< ſhall be directed, and alone upon his Account.“ | 


6. By par. 54. it is provided, © That if any Perſon ſhall harbour, con- 


* 


ceal, or aſſiſt any Deſerter from his Majeſty's Service, knowing him to be 
„ ſuch, the Perſon ſo offending ſhall foffeit for every ſuch Offence the Sum 


of five Pounds; and upon Conviction, by the Oath of one or more cre. 


« dible Witneſs or Witneſſes before any of his Majeſty's Juſtices of the 


4 Peace, the faid Penalty of five Pounds ſhall be levied by Warrant under 
TTT ps Julkezr.vf che Peace; by-Dilires an 
Sale of the Goods and Chattels of the Offender ; one Moiety of the (aid 


Penalty to be paid to the Informer, by whoſe Means ſuch. Deſerter ſhall be 
apprehended, and the reſidue of the ſaid Penalty to be paid to the Off- 


% cer to whom any ſuch Deſerter or Soldier did belong: And in Caſe 


any ſuch Offender who ſhall be convicted as aforeſaid of harbouring and 


& aſſiſting any ſuch Deſerter, ſhall not have ſufficient Goods and Chat- 


« tels, whereon Diſtreſs may be made to the Value of the Penalty for ſuch 


« Offence; or ſhall not pay ſuch Penalty within four Days after ſuch Con- 


“ viction; then and in ſuch Caſe ſuch Juſtice of the Peace ſhall and may, 
«& by Warrant under his Hand and Seal, either commit ſuch Offender to 
« the common Gao], there to remain without Bail or Mainprize for/the 
« Space of three Months, or cauſe ſuch Offender to be publickly whi 
6 at the Diſcretion: of ſuch Juſtice,” | N | 
7. But by par. 5 ö. it is provided, That no commiſſion Offic 
© break open any Houſe, to ſearch for Deſerters, without a Warrant\from 
* a Juſtice of the Peace; and that every Commiſſion Officer, who ſhall 
cc without Warrant from one or more of his Majeſty's. Juſtices of the 
“Peace, which ſaid Warrant the ſaid Juſtice or Juſtices of the Peace are 
*© hereby impowered to grant, forcibly enter into or break open the Dwel- 
« ling Houſe or Outhouſes of any Perſon whatſoever, under Pretence of 
“ ſearching for Deſerters, ſhall upon due Proof thereof forfeit the Sum of 
« twenty Pounds,” „ | | 


Offences 
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with Death. 
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(F) Df the military Punifhments to which Sol: 
TERS Fo [PA 


1. B. the 17 G, 3. c. 3. par. 1. After reciting, that, whereas the raiſing 

or keeping a ſtanding Army within this Kingdom in Time of Peace, 
unleſs it be with Conſent of Parliament, is againſt Law: And whereas 
it is judged neceſſary by his Majeſty and this preſent Parliament, that a 
Body of Forces ſhould be continued for the Safety of this Kingdom, 


the Defence of the Poſſeſſions of the Crown of Great Britain, and the 


* Preſervation of the Balance of Power in Europe: And whereas no Man 
can be forejudged of Life or Limb, or ſubjeQed in Time of Peace to 
any Kind of Puniſhment within this Realm, by martial Law, or in 4") 
other Manner than by the Judgment of his Peers, and according to the 


known and eſtabliſhed Laws of this Realm; yet nevertheleſs, it being 
requiſite for the retaining ſuch Forces in their Duty that an exact Dil- 
cipline be obſerved, and that Soldiers who ſhall mutiny or ſtir up Seluna, 
or deſert his Majeſty's Service within this Realm or the Kingdam o 
Ireland, or in 5 


to the ſame belonging, be brought to a more exemplary and ſpeedy 


erſey, Guernſey, Alderney, and Sari, or the Iſlands 


* 


P niſhment 
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Puniſhment than the uſual Forms of the Law will allow, it is enacte. 
« That if any Perſon, being muſtered or in Pay as an Officer, or who is 
« or ſhall be liſted or in Pay as a Soldier, and on the twenty-fourth Day 
of March One thouſand ſeven hundred and ſeventy- ſeven ſhall remain in 
1 ſuch Service, or ſhall during the Continuance of this Act voluntarily en- 
ter himſelf in his Majeſty's Service as a Soldier, ſhall at any Time during 
« ſuch Continuance of this Act, within the Realm of Great Britain, or 
the Kingdom of Ireland, or in Ferſey, Guernſey, Alderney, Sark, or Man, 
« or the Iſlands thereunto belonging, or in the Iſland of Minorca, or in his 
. © Majeſty's Garriſon of Gibraltar, or in any of his Majeſty's Dominions 
„beyond the Seas reſpeQively, begin, excite, cauſe, or join in, any 
« Mutiny or Sedition in the Regiment, Troop, or Company, to which he 
&« doth belong, or in any other Regiment, Troop, or Company, either of his 
« Majeſty's Land or Marine Forces, in his Majeſty's Service; or ſhall not 
« uſe his utmoſt Endeavours to ſuppreſs the ſame, or, coming to the 
„Knowledge of any Mutiny or intended Mutiny,- ſhall not without 
% Delay give Information thereof to his commanding Officer, or ſhall 
« deſert his M jeſty's Service; or being a Soldier actually liſted in any 
© Regiment, Troop, or Company, ſhall liſt himſelf into any other Regi- 
ment, Troop, or Company, without a Diſcharge produced in Writing 
„from the Colonel, or in his Abſence the Field Officer commanding in 
chief the Regiment, Troop, or Company, in which he laſt ſerved as a 
« liſted Soldier; or ſhall be Bond ſleeping upon his Poſt, or ſhall leave it 
« before relieved; or if any Officer or Soldier in his Majeſty's Army ſhall, 
either upon Land within or out of Great Britain, or upon the Sea, hold 
“ Correſpondence with any Rebel or Enemy of his Majeſty, or give them 
“Advice or Intelligence, either by Letters, Meſſages, Signs, or Tokens, 
* in any Manner or Way whatſoever ; or ſhall treat with ſuch Rebels or 
Enemies, or enter into any Condition with them without his Majeſty's 
« Licence, or Licence of the. General, Lieutenant-General, or Chief 
„Commander; or ſhali ſtrike or uſe any Violence againſt his ſuperior 
Officer, being in the Execution of his Office; or ſhall difobey any 
% lawful Command of his ſuperior Officer; all and every Perſon and 
« Perſons ſo offending, in any of the Matters before mentioned, ſhall 
* ſuffer Death, or ſuch other. Puniſhment as by a Court-martial ſhall be 
«© inflicted.”? | | 
2. By the 1 G. 1. ff. 2. c. 47. par. 3. After reciting, that to carry on Puniſhment 
the Service of the Pretender, and for other wicked Purpoſes, many Papiſts, of a Papiſt 
pretending themſelves to be Proteſtants, and taking the Oath of Abjuration, Hs and 
and ſubſcribing the Teſt when thereunto required, being ſo allowed to do be hiſel 
by the Pope and their other ſpiritual Superiors, the better to diſguiſe and to be fo. 
conceal their Deſigns, do inliſt themſelves in his Majeſty's Troops 
whereby the greateſt Danger may ariſe to theſe: Kingdoms if not timely 
prevented, it js enacted, That any Perſon or Perſons having profeſſed 
* the Popiſh Religion, ho ſince the firſt Day of February One thouſand 
even hundred and hitteen have been inliſted in his Majeſty's Troops, and 
* who ſhall not after the firſt Day of June One Thouſand ſeven hundred 
* and fixteen, in Great Britain or Ireland, or in the Iſles of Guernſey or 
* Jerſey, produce a Teſtimonial of his having publickly renounced the _ 
tame, or ſhall * not, at the Time of his inliſting, declare to the Officer *Page 589 
„ or Soldier who inliſteth him, that he hath been or at preſent is of the Ss 
+ Popiſh Religion, ſhall be liable to and receive ſuch corporal Puniſhment, | 
* not extending to Loſs of Life, as a Court-martial ſhall inflict for tze 
_ © ſame, who are hereby impowered ſo to- do.“ | 7 OP 
—Þ By 17 G. 3. c. 3. par. 3. it is enacted, That it ſhall and may be Immorality 
lawful to and for Courts-martial, by their Sentence or Judgment, to or Miſpeha- 
. © . 3 IE "6 jinflict viour in Sol- 


* 


e poke rink & Terſey, Guernſey, Alderney, Sark, and Man, and the Iflands thereto be- 
e pa ** longing, except for ſuch Crimes as are expreſſed to be ſo puniſhable by 
ih or AR.” 9 5 5 Sus 1 = | 
| Offenders 6. By par. 58. it is enaQted, ** That if any Officer or Soldier ſhall in 

beyond the © any of his Majeſty's Dominions beyond the Seas, or elſewhere beyond 


e ** the Seas, commit any of the Offences triable by Courts- martial, by 


Realm or in Virtue of this Act, and ſhall come into this Realm, or Ireland, or into 
Ireland. Jerſey, Guernſey, Alderney, Sark, or Man, or the Iflands thereto be- 
& longing, before he be tried by a Court-martial for ſuch Offence, ſuch 
Officer or Soldier (all he tried for che ſame, as if the ſaid Offence had 
been committed within this Realm,”? | | 
Offences 7. By par. 13. in order to prevent all Doubts that may ariſe, in Rela- 
 againf} for- tion to puniſhing Crimes and Offences committed againſt former Mutiny 
3 AQs, it is enacted, That all Crimes and Offences, which have been 
ade by this % committed againſt any former Mutiny Act, ſhall and may, during the 
Act. _ © Continuation of this preſent Act, be enquired of, heard, tried, and 
cc determined, adjudged, and puniſhed, before and by the like Courts, 
« Perſons, Powers, Authorities, Ways, Means, and Methods, as the like 
Crimes and Offences committed againſt this preſent AQ may be enquired 
of, heard, tried, determined, adjudged, and puniſhed : And that the 
Proceedings of a Court-martial, upon any Trial, begun under the Au- 
* thority, of ſuch former Act, ſhall not be diſcontinued by the Expiration 
< of the ſame, but it ſhall be lawful to proceed to Judgment upon ſuch 
* Trial, and to carry ſuch Judgment into Execution, in like Manner a 
* if the Proceedings had been commenced under the Authority of his 
; 66 Act.“ : Vo 8 5 
None liable 8. But by par. 74. it is provided, * that no Perſon ſhall be liable to be 
to be tried, tried and puniſhed for any Offence againſt any of the ſaid Acts, which 
c. for Of- 4% ſhall appear to have been committed more than three years before the 
1 "eo. © iſſuing of the Commiſſion or Warrant for ſuch Trial; except only for the 
Vears be. Offence of Deſertion.“ | „ 


fore iſſuing c 
the Warrant for Trial, except for Peſertion. 


| Trapreſſed 9. Only Volunteers were formerly liable to be puniſhed by martial Law, 
_ Mearen- but by the 30 G. 2. c. 8. par. 20. it is enacted, That the Commiſſioners, 
eh 46 preſent at a Meeting for liſting of Soldiers, as in this AQ is before | 
Law. & directed, ſhall c iuſe the ſecond and ſixth Sections of Articles of Wa! 

« apainſt Mutiny and Deſettion, to be read to the Men impreſſed by 
* Virtue of this Act; and from and after the reading the ſaid Articles o 
* War, every Perſon fo impreſſed ſhall be deemed a liſted Soldier to all 
* Inteats and Purpoſes, and ſhall be ſubject to the Diſcipline of mo 


„„ e r 

« nd in Caſe of Deſertion, ſhall be proceeded againſt as a Deſerter by 

amy Law now in Force, or by any Law to be made for Puniſhment of 

# Deaths” 44 TD 3333 ng TW TL | 

10. By the 17 E. 3. c. 3. par. 11. it is provided, That no Officer or No Perſda 

« Soldier, being acquitted or convicted of any Offence, be liable to be to be tried 

« tried a ſecond Time by the ſame or any other Court- martial for the - ſec i 

« (ane Offence, unleſs in the Caſe of an Appeal from a Regimental to a ene, 

F general Court-martial, and that no Sentence given by any Court-mar- Offence. . 

« tial, and figned by the Preſident thereof, ſhall be liable co be reviſed 5 

more than once.“ . | : 55 
11. By par. 60. it is provided, © That no Perſon or Perſons, being ac- No Perſon 

« quitted or convicted of any capital Crimes, Violences, or Offences, by nequitred or 

« the civil Magiſtrate, ſhall be. liable to be puniſhed by a Court-martial for 2 Crime 

« the ſame otherwiſe than by caſhiering . . e 

EE 5 5 martial 

Law. 
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0) Ok the Civil Puniſhments to which Soldiers 
CN are liable. | 


U 


NY the 17 C. 3. c. 3. par. 12. it is provided, © That nothing in this 
« AQ. ſhall extend, or be conſtrued, to exempt any Officer or 
« Soldier from being proceeded againſt by the ordinary Courſe of 
« Law.“ 75 
2. And by par. 61. it is provided,“ That if any Officer, Non · com- An Officer 
« miſſion Officer or Soldier ſhall be accuſed of any capital Crime, or of any or Soldier 
« Violence or Offence againſt the Perſon, Eſtate, or Property of any of 25 of 4 
* his Majeſty's Subjects, which is puniſhable by the known Laws of the har £4.57 
Land, the commanding Officer or Officers of every Regiment, Troop, over to the 
© Company, or Party is and are hereby required to uſe his utmoſt Endea- Civil Magiſ- 
« yours, to deliver over ſuch accuſed Perſon to the civil Magiſtrate z and trate. 
ſhall alſo be aiding and aſſiſting to the Officers of Juſtice in ſeizing 
„and apprehending ſuch Offender, in order to bring him to Trial; and 
* if any ſuch commanding Officer ſhall wilfully neglegt or refuſe, upon 
Application made to him for that Purpoſe, to deliver over any 
„ ſuch accuſed Perſon to the civil Magiſtrate, or to be aiding and 
e fiſting to the Officers of Juſtice in the apprehending ſuch Offender, 
* every ſuch Officer ſo offending, and being thereof, gonvicted, before 
ny two or more Juſtices of the Peace for the County where the Fact 
* is committed, by the Oath of two credible Witneſſes, ſhall be deemed 
* and taken to be ip/o fads caſhiered, and ſhall be utterly diſabled, to 
* have or hold any. civil or military Office or Employment within this 
Kingdom, or in his Majeſty's Service; provided the ſaid Conviction 
be affirmed at the next Fee ee of the Peace for the ſaid 
* County, and a Certificate thereof be tranſmitted to the Judge Advo- 
® cate, who is hereby obliged to certify the ſame to the next Court- martial.“ | 
* 3. By the 19 C. 2. c. 21, par. 5. it is enacted, That in Caſe any Page 591 
* common Soldier, belonging to any Regiment in his Majeſty's Service, a Soldier 
ſhall be convicted of profane curſing or ſwearing, and ſhall not immedi» guilty of 
Duel) pay down the Penalty by him forfeited, or give Security for the curſing or 
„ame, and alſo the Coſt of the Information, Summons, and Convic- ney pf 
: tion, as in and by this AR is directed, every ſuch common Soldier, Stocks, | 
„ "flead of being committed to the Houſe of CorreQion, as by this | 
' Att is directed, ſhall by the ſaid Juſtice, Mayor, Bailiff, or 2 
| Officer, 


. e e ee, 
& Officer, be ordered to be publickly ſet in the Stocks for the Space of 
e one Hour for every ſingle Offence ; and for every Number of 0f. 
< fences whereof he ſhall be convicted at one and the fame Time, tus 

JJ OR Cl oh ro Ooh dls 

A wandering 4. By the 39 Elie. c.17. par. 2. After reciting, that divers lewd f 
Soluier to Jicentious Perſons, contemning both Laws, Magiſtrates, and Religion, have 
„ 6 3 of late Days wandered up and down in all Parts of this Realm under the 
PERS Name of Soldiers, abuſing the Titte of that honourable Profeſſion 10 
countenance their wicked Behaviours, and do continually aſſemble then. 
ſel ves. in the Highways and elſe where in Troops, to the great Terror and 
Aſtoniſhment of her Majeſty's true Subjects, che Impeachment of her 
Las, andthe Difturbance'of the Peace and I'ranquillity of this Realn; 
aud ths many heindus Qutrages, Robberies, and horrible Murders ae 
daily committed by theſe diffolute Perſons; and unleſs ſome ſpeedy Re- 
: medy be had, many Dangers are like by theſe Means to enſue and grow 
towards the Cominonwealth, it is enacted, That all idle and wandering 
Soldiers, or idle Perfuns, which now are or hereafter ſhall be wandering 
as Soldiers, ſhall ſettle themſelves in ſome Service, Labour, or other 
a « lawful Courſe of Life without wandering, or otherwiſe repair to the 
46 Places where they were born, or to their dwelling Places if they have 
any, and there remain betaking themſelves to ſome lawful Courſe af 
Lite as aforeſaid, upon Pain that all Perſons offending contrary to tho 
Ad to be reputed as Felons, and to ſuffer as in Caſe of Felony without 
Benefit of Clergy,” - | R Co DL 
A wandering 5. By par. 3. it is enacted, “ That every idle and wandering Soldiet, 
Soldier with *© Which, coming from his Captain from the Seas or. beyond the Sens, 


| 1 & ſhall not have a FTeſtimonial, under the Hand of ſome one Juftice of bo 
luke as a © the Peace of or near the Place where he landed, ſetting down therein 0 
Felon. 5 the Place and Time when and where he landed, and the Place of hi 4 
Es «© Dwelling or Birth unto which he is to paſs, and a convenient Time * 
therein limited for his Paſſage, or having ſuch Teſtimonial ſhall wil. . 
* fully exceed the Time therein limited above fourteen Days: And allo * 
% as well every ſuch idle and wandering Soldier, as every idle Perſon © 
& wandering as a Soldier, which ſhall at any Time hereafter forge or In 
„ counterfeit any ſuch Teſtimonial, or have with him or them any ſuch 
„ Teſtimonial forged or counterfeited as aforeſaid, knowing the ſame to i 
be counterfeited or forged, in all theſe Caſes every ſuch Act or Ads to 2 
9 ee and the Offenders to ſuffer as aforeſaid without Benefit of 0 

| A | „ 
Bot ſuch 6. By par. 4. it is enacted, That it ſhall be lawful for the Juſtices Tu 
Sollieris © Aflize, Juſtices of Gaol Delivery, and the Juſtices of Peace of every 1 
one ga County, and for all Juſtices of Peace of Towns corporate, having 10 
any Perſon © Authority to hear and determine Felonies, to hear and determine all . 
wilt take *© ſach Offences in their General Seſſions; and to execute the Offender, = 
him into © which ſhall be convicted before them, as in Caſes of Felony is accul- 4 
e for a 4 tomed; except ſome honeſt Perſon, valued at the laſt Subſidy next be-. 4 
2 * fore the Time to ten Pounds ia Goods or forty Shillings in Lands, 0 1 
* elſe ſome honeſt Freeholder as by the ſaid Juſtices ſha!l be allowed, wil « 
s de contented, before ſuch Juſtices as ſuch Perſons ſhall be arraigned 0 - 
4 Pelony, to take him or them into his Service for one whole Year tbet * 
nent following, and then before the ſaid Juſtices will be bound by ke , 
Page 592 © * cogniſance of ten Pounds, to be levied of his Lands, Goods, Tere . 1 
ments, and Chattels to the Uſe of our Sovereign Lady the Queen, e 
5 he keep not the ſaid Perfon or Perſons for one whole Year, and briog my 
« him to the next Seſſions for the Peace and Gaol Delivery next enſuing ; 
after the ſaid Year: and if any ſuch Perſon retained depart w. hin 10 T 
* Year, without the Licence of him that fo retaineth him, then ket? be | 


« indictec 


3 DT D119 .L': | 
diced, tried and adjudged as a Felon, and not to have the Benefit 
of his Clergy.” 72 . N | 
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1) Of the Liberty given to Soldiers of exerciſing 


Y the 22 C. 2. c. 44. par. 1. After reciting, that there are divers Sol 


diers 


calm; Officers and Soldiers, who have ſerved his Majeſty, ſome of which way exerciſe 
* on e Mea that uſed Trades, others that were Apprentices to Trades who 207 e 
if { not ſerved out their Times, and others who by their own Induſtr **Y ce 


ie made themſelves apt and fit for Trades; many of which would 
ilingly employ themſelves in thoſe Trades which they were formerly 
uſtomed to, or which they are apt or able to follow and make Uſe of; 
x ue or may be hindered from exerciſing thoſe Trades in certain Cities or 
rporations and other Places within this Kingdom, becauſe of certain 
Laus and Cuſtoms of thoſe Places, and of the Statute made in the fifth 
at of Queen Elizabeth, it is enacted, That all ſuch Officers and Sol- 
diers, who have been at any Time employed in his Majeſty's Service fince 
his Acceſſion to the Throne, and have not ſince deſerted the faid Service, 
may ſet up and exerciſe ſuch Trades as they are apt and able for, in an 
Town or Place within the Kingdoms of Great Britain and Ireland, with- 
out any Lett, Suit or Moleſtation, of any Perſon or Perſons whatſoever, 
for or by Reaſon of the uſing ſuch Trades; and if any ſuch Officer or 
Officers, Soldier or Soldiers ſhall be ſued, impleaded or indiQted, in 


dering 
dering 
other 
to the 
y have 
urſe of 
to this 
yithout 


oldier, 
© Seas, 
Rice of 
therein 


wo any Court within this Kingdom, for uſing or exerciſing any ſuch Trade as 
en doreſaid, then the ſaid Officer or Officers, Soldier or Soldiers, making 
N appear to the ſame Court where they are ſo ſued, impleaded or indicted, 


that they have ſerved the King's Majeſty as aforeſaid, ſhall u 


Pecfo ing's Majeſ ſaid, ſhall upon the ge- 
forge . eral Iſſue pleaded be found not guilty in any Plaint, Bill, Information or 
—— tk Indictment exhibited againſt them; and ſuch Perſon or Perſons, who not- 
60 8 wihflanding this Act ſhall proſecute their ſaid Suit by Bill, Plaint, Infor- 


405 to mation or Indictment, and ſhall have a Verdict paſs againſt them, or be- 


at > come nonſuit therein, or diſcontinue the ſaid Suit, ſhall pay unto ſuch 
Officer or Officers, Soldier or Soldiers double Coſts of Suit to be re- 
Bees d covered as any other Coſts at common Law may be recovered; and all 
Keren Judges and Jurors, before whom any ſuch Suit, Information or Indict- 


ment ſhall be brought, and all other Perſons whatſoever, are to take No- 
tice of this Act, and ſhall conform themtelves thereunto, any Statute, 
Law, Ordinance, Cuſtom or Proviſion to the couttary in any wiſe not- 
vithitanding,” i : 

2. But by par. 2. it is provided 


; having 
nine all 
Fenders, 
s accul- 
1ext be- 


| . . q 5 f » - . 2 . 

8 will or extend to give Liberty to any Perſon to ſet up the Trade of a Vintner, t eee 
gned of ot to {ell any Wine or other Liquors, within the taid Univerſities, with- 2 
eat thet out Licence had and obtained from the Vice-Chancellors of the ſame ing Taverns. 


teſpectively. 
3 By the 3 G. 3. c. 8. the Proviſions of the 22 G. 2. c. 44. are extend- 
£9 all Soldiers, who have been in his late or preſent Majeſty's Service 


Rice the twenty-ninth Day of November one thouſand ſeven hundred and 


by Re- 
„ Tene- 
yeens if 
1d bring 
enſuing 
thin the 
e to be 


ndicted, 


. eight. 


4. By the 2 G. 3. c. 10. par. 7. it is enacted, That every Man, #Page 593 


Wing ſerved in the Militia when drawn out and embodied, being a 
ol. IV Tt | 66 married 


her, , * That this AR ſhall not in any wiſe be The Privi- 
prejudicial to the Univerſities of Oxford or Cambridge, or either of them; lege of the 


any Place. 


„ 8 % , in : 
A Militia 4 married Man, may ſet up and exerciſe any Trade he is apt and able for 
Kong le 4 * as freely as any Soldier may do by Virtue of an AQ paſſed in the bby: 
has been *©* ſecond Year of his late Majeſty's Reign, intituled, An Ad to enable fach 
| embodied ** Officers and Soldiers, as have been in his Majeſty's Service fince bis Acceſ- 


may ſet upa © ſou to the Throne, to exerciſe Trades,” 
Trade in | | 


MS. Rep. 5. In an Action Qui tam for exerciſing the Trade of a Sadler it appeared, 
2 3 that the Defendant, who had not ſerved an Apprenticeſhip to that Trade, 
. 1 G, 4. in had been one of the Blackwell Hall Volunteers who aſſociated themſelves 
K. B. during the late Rebellion; and that, by one Article of their Aſſociation, 
| they were not to put themſelves under the Command of any Officer ap- 
pointed by his Majeſty, or to be ſubject to military Diſcipline, until the 
Rebels came within Sixty Miles of London, As this never did happen, and 
conſequently they were never in Fact under the Command of any Offcer 
appointed by his Majelty, or ſubject to military Diſcipline, the Queſtion 
was, Whether the Defendant did thereby acquire a Right under the 22 C. 2. 
c. 44. of exerciſin . the Trade of a Sadler? it was holden that he did not; 
and by Lord Mansfield, Ch. J. we ſhould have been glad to have found 
the preſent Defendant within the Meaning of the Statute of the twenty- 
ſecond of the King: But that Statute does only extend to ſuch as have 
been Soldiers; and no Man is to be deemed a Soldier, unleſs he has been 

actually inliſted, and had the Articles of War read to him. | 


Ch 

a — . ä e e CO 

| Tilt ü EN Di 

() Df divers Things, which did not fall under 4 

any of the foregoing Heads. # 

2 re fo S 0 

The Probate 1, Y the 5 V. M. c. 21. and by the ꝙ & 10 V. 3. c. 25. par. 19.1 . 

of a Soldier's B is ded, © That eee theſe Acts contained ſhall extend, a 
i e 8 4 to charge the Probate of any Will or Letters of Adminiſtration of any 


fromthe common Soldier who ſhall be ſlain or die in his Majeſty's Service, a Cer- 
StampDuty. ©* tificate being produced from the Captain of the Troop or Company 
% under whom ſuch Soldier ſerved at the Time of his Death, and Oath 
© made of the Truth thereof, before the proper Judge or Officer by whom 
% ſuch Probate or Adminiftratjon ought to be granted, which Oath ſuch 
% Judge or Officer is hereby authorized and required to adminiſter, and 
* for which no Fee or Reward ſhall be taken.” | 
The antient 2. By the 43 Elis. c. 3. par. 2. it is provided, That every Pariſh ſhall be 
nes of charged with a weekly Sum for the Relief of ſick, hurt, and maimed Sol 
i ae HE diem, and there are in the ſame Act Directions for applying the Mone 
Relief of raiſed for this Purpoſe : but as the Practice is at this Day to leave ſuc 
Soldiers, is Soldiers to be provided fur by the reſpective Pariſhes to which they belong 
now diluſed. it is unneceſſary to mention thole Directions. 5 
A Soldier 3. By the 17 C. 3. c. 3 pur. 32. it is enacted, “ That it ſhall and may 
2 a © be lawful, for and two juſtices of the Peace for the County, Town, 
Child ata % Place, where any Nvn-commilſſion Officer or Soldier ſhall be quartere 
beexamined “ in caſe ſuch Non-commiſſion Officer or Soldier have either Wife ot 
a+ tothe <« Child, or Childicn, to cauſe ſuch Non-commiſſion Officer or Soldier 
lace of bis ce to be ſummoned before them in the Town or Place where ſuch a” 
Setlement. . commiſſion Officer or SI lier ſhall be quartered, in Order to ai 
4 Oath of the Place of their laſt legal Settlement, which Oath the lu 
&« Tuftices are hereby impowered to adminiſter; and ſuch 27204 
4 miſſion Officers and private Soldiers as aforeſaid are hereby dire 


to obey fuch Summons, and to make Oatli accordingly : ab 


* 


* 


3 „ S. ä . 

« jutices are hereby required to give an atteſted Copy of ſuch Afﬀidavic, 

«{ made before them, to the Perſon making the ſame, to be by him 
«{livered to his Commanding Officer, in order to be produced when | 
required; which atteſted Copy ſhall be at any Time admitted in Page 594 
Fridence as to ſuch. laſt legal Settlement, before any of his Majeſty's. 

þ [uſtices of the Peace, or at any General or Quarter Seſſions of the Peace: 

Provided always, that in caſe any Non-commiſſion Officer or Soldier, 

hall be again ſummoned to. make Oath as aforeſaid, then on ſuch. 

Gl teſted Copy of the Oath by him formerly taken being produced by 

FOYER lin, or by any other Perſon on his Behalf, ſuch Non-commiſſion Officer 

ers cr Soldier ſhall not be obliged to take any further Oath, with Regard to 


f * bis lat legal Settlement, but ſball leave a Copy of ſuch atteſted Copy 
i — of Examination if required.“ 
* 


5 4, By per. 54. it is enacted, 60 That if any Perſon ſhall knowingly Pente fob 
3 tain, buy, or exchange, or otherwiſe receive, any Arms, Clothes, buying the 
i op (aps, or other Furniture, belonging to the King, from any Soldier or Arms or 


d not; 
found 


Deſerter, or any other Perſon, upon any Account or Pretence whatſoever, Soldier. 
or cauſe the Colour of ſuch Clothes to be changed, the Perſon fo of= * 
nding ſhall for every ſuch Offence forfeit the Sum of five Pounds; and 
6 won Con viction, by the Oath of one or more credible Witneſs or Wit= 
s. reſes before any of his Majeſty's Juſtices of the Peace, the ſaid Penalty 
fre Pounds ſhall be levied by Warrant under the Hands of the ſaid 
ſultice or Juſtices of the Peace, by Diftreſs and Sale of the Goods and 
Chattels of the Offender ; and in caſe any ſuch Offender who ſhall be 
N uricted as aforeſaid, ſhall not have Goods and Chattels, whereon 
Diceſs may be made to the Value of the Penalty recovered againſt him, 
nder ſr ſuch Offence, or ſhall not pay ſuch Penalty within four Days after 
ach ConviQtion, then and in ſuch Caſe ſuch Juſtice of the Peace ſhall 
ud may, by Warrant under his Hand and Seal, either commit the 
Offender to the common Gaol, there to remain without Bail or Main- 
pize for the Space of three Months, or cauſe ſuch Offender to be 
pblickly whipped, at the Diſcretion of ſuch Juſtice,” | 5 
þ It is faid, that, as an Agent of a Regiment is but the Servant to the Ld. Raym, 
mpany nel, his Receipt can only charge the Colonel; there being no Privity 101. 
nern the King and him. . mates 
d Oatit uy - . 85 : - Pine, 
"whoa . ln an Action of 4ſſumpfit the Plaintiff declared, that he was and yet is | Raym. 
ch ſuch n of a Company of Soldiers, and that the Defendant in Conſideration 312 
er. add be Plaintiff would permit A. B. a Soldier in his Company ta be Tayler v. 
5 anten Days, promiſed the Plaintiff to bring back the ſaid 4. B. at the Joni. 
ſhall be df ten Days, or to pay him twenty Pounds; it was objected, that 
ed Sol 1s not in this Caſe any Conſideration to ſupport the Action for that 
Mone Captain of a Company has not ſuch Property in a Soldier thereunto 
ve ſuc Ming, as to give him Leave to abſent himſelf from the. King's Service: 
belong td) the Court, when a Captain has no Occaſion to employ a Soldier in 
King's Service, he may give him Leave to be abſent for a reaſonable 
nd may ch Leave being a Benefit to the Soldier. 
wn, o! Leaſe being forfeited for the Non-payment of Rent, the Leſſor fed. 383. 
artered wit an Ejectment. Hereupon a Rule was made, that upon the Smirh v. 
Viſe o in's bringing into Court what was due for Rent with Coſts, the Tard. 
Soldier Keedings in Ejectment ſhould be ſtayed ; But the Leſſor atterwards ob- 
ch Non t mother Rule for diſcharging this, unleſs the Defendant, who was a 
0 make «er, and therefore entitled to Privilege, would give Security for the 
the fait 1 it of the Rent, : | | 
2 b the 1) C. 3. c. 3. par. 59. it is provided, That fo much of Thj, 48 to 
diredde WAL, a3 relates to the Puniſhment of Mutineers and Deſerters within extend to 
ad ſucl Realm, and to ſuch as ſhall conceal Deſerters, or ſhall know- P*lerters io 
Juſtice . N | «6 ingly Ireland, Ve. 


1. 
extend, 
of any 


3 


Clothes of a - 


s O L DI E R 8. 


ing to the King, from any Soldier 
6 Deſerter, or cauſe the Colour of ſuch Clothes to be changed, ſhalle 
4e tend, to all Tntents and Purpoſes whatſoever, to ſuch Goyernors or ob 
cc Officers in Garriſons, and orces as his Majeſty has now in Pay, « 
& ſhall have in Pay in Ireland, or in Jerſey, Guernſey, Alderney, Su 
4 or Man, and the Iſlands thereto belonging, and ſhall be put in Erec 
& tion in that Kingdom by all Juſtices of the Peace, and other Office 
_ <« reſpeQively, according to the Tenor of, and during the Continuance 
J „ : | . 
To what 9. By par, 64. it is enadted, That this Act ſhall be and continue 
Times this ©. Force, within the Realm of Great Britain, from the twenty-ſo 
AQ is to be „ Day of March in the Year of our Lord One thouſand ſeven bund 
. and ſeventy- ſeven, until the Twenty- fifth Day of March in the Ye 
« gf our Lord One thouſand ſeven hundred and ſeventy-eight, and f 
« be and continue in Force within the Kingdom of Ireland, and in J. 
« ſey, Guernſey, Alderney, Sark, and Man, and the Iflands thereto | 
4 longing, from the l'wenty-ſourth Day of March in the Year of 0 
Lord One thoutand ſeven hundred and ſeventy-ſeven, until the Fi 
* Day of May One thouſand ſeven hundred and ſeventy-eight, and f 
te be and continue in Force in the Iſland of Minorca and Garriſon 
« Gibraltar, and in his Mjeſty's other Dominions l the be 
« from the Twenty-fourth Day of March in the Year of our Lord 
« thouſand ſeven hundred and ſeventy- ſeven, until the Twenty-fifth D 
« of March in the Year of our Lord One thouſand ſeven hundred 
« ſeventy-nine,” 3 | | | 
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K 15 is a Mark affixed to certain Inſtruments, Writing, 
ings. | | | 

The Uſe 1 this Mark is to denote, that the Duty impoſed upon the 
ſtrument, Writing, or Thing has been paid, or that Security has © 
given for the Payment thereof. 1 . 

Some Stamps are by Law ordered to be made Uſe of, as in the Cal 
printed Linens, which are not under the Direction of the Commiſſio 
for managing the Stamp Duties z bat the preſent Deſign is to treat on 
ſuch as are under their Management, | 5 


In doing this it will be proper to give an Account, 


(A) Df the particular Stamp Duties, to wh1 
15 Coen. Jnſtruments, Writings and Chi 

are liable, r 
35) Df ſome Regulations, which principally a 


cern.the Ollicers of the Stamp * * 


Z T WM Þ* 5 


Ce cahat the 'Conſequence-is, of Jngroln or 
tale Ariting tiny Matter table to a Stamp Duty 
o WM upon Uelluni, Parchment or Paper which has 
* bot been duly clamped, 5 

; 5 1, To any Perſon ſo ingroſſing or writing. 3 
e 2. To ſome particular Perſon ſo ingroſſing or writing. 


. To the Inſtrument or Thing ſo ingroſſed or written. 


oo Wo) Ot Regulations for preventing Frauds to the 

a Prejudice of the Stamp Duties. _ 

By k 1. By writing a ſecond Matter liable to a Stamp Duty = 
| in 7 upon Vellum, Parchment, or Paper, which has not 
1 71 been a ſecond Time duly ſtamped. 

the 2, In the Manner of writing certain Matters, 

and + In legal ooo nm 

aid 4. In News-Papers, Almanacks, and Pamphlets. . 

gud 5, In the Money or other Conſideration given with an 

fifth D Apprentice. Gf 

ndred b. In Cards and Dice. 5 | ; 


1. In ſome other Caſes. 


r) Of the pecuniary Penalties incurred by Per⸗ 
lons guilty of Offences againft the Statutes im⸗ 
poſing Stamp Duties. ; 

) Of the cozporal Puniſhments, to which Per⸗ 
(ons guilty of Dftences againſt the Statutes 
impoſing Stamp Duties are liable, 


Enn. 


— 


Ot the particular Stamp Duties, to which Page 596 
tertain Inſtruments, Caritings and Things are | 


* - 


bes b liable. 
— . M. the greater Part of the Stamp Duties were at beſt impoſed 
| tor a Time; but all the, Statutes, by which ſuch Duties were 


foled, have been made perpetual, or have been fo continued as to be at 
Its Day in Force. # . „ 

2 The Stamp Duties to which divers Inſtruments, Wiitings, or Things 
ir able, have been impoſed by divers Statutes: But as they have been 
wore generally impoſed by three, wiz. 5 . & M. c. 21. 9 & 10 V. 3. 
5. 12 A, ft, 2. c. 9. the Sums charged by each of theſe Statutes ſhall 
ie placed in a Column which is ſubjoined to each. All other Stamp 4 | 

es ſhall be placed in a fourth Column, and the reſpective Statutes by | 
Mich they were impoſed ſhall be mentioned in the Margin. | 

. To prevent Repetition in the following Liſt. of the Stamp Duties, 
"ry Duty is placed only under the Name of the Iaſtrument or Thing 

with chargeable, | — | 
d | e 
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120.11 1. c. 33. Action entering of in an inferior Court which 


6&7 w. 3. A Perſon admitted to either of the Offices par- 


STAMPS. 


4. For A VIE if the Duty which a Perſon ought t to pay vpn 
Admiffion to be an Advocate is deſired to be known, it ul let 
only under the Word Admiſſion, * not under the Word Adware | 


vile 


8. ' Only ſuch Articles are liable to the Payment of Stamp Date 
Scotland, as have the Words in Great” — or in 3 anng 


| «Wh 
JSM, 


to them. 


' holds Plea of forty Shillings, but iſſues no 


| Writ, Proceſs, or Mandate 
10 K. c. 19. Adjudication in Scotland - on 
50.3. c. 46. Admiſſion to the Freedom of a Corporation or 
Company } 
Admiſſion into an Inn of Chancery = 
35 Court — 
48.3. 6.36. done of the four Inns of ann 
5. 3. c. 47. And 
. the TRENT ity of O gre or "Cambridge - — 
10 A. c. 19. to a Copyhold 5 
12 A. ſt. 1. No Duty is to be paid upon _ Admiſſion to al | 
ata Cuſtom Right or Tenant Right Eſtate. 


Admiſſion to a Fellowſhip of the College of 
Phyſicians = = 5 
to the Office of . in a 
Court i in England — 
. 5 Scotland - 
to the Office of Attorney in a 
Court in England - . 7 
Scotland — 
to the Office of Clerk of a Gone t 
in England = 55 
Scotland = 5 
to the Office of Notary of a Court 
in England 1 3 5 
Scotland — 
* to the Office of Proctor of a 
Court in England = | a} 
Scotland — 
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England „ 
Scotland — 


to any other Office in a Court 2 | 


c. 12. ticularly mentioned, or to any Office in a 
47 Corporation or inferior Court, which is an- 


1 K tz nual, and under the Value of ten Pounds 

e. 9. per Annum, is exempted. 

2G.2.c.23. Admiſſion to the Office of Solicitor in _ 
Court of Equity - 


| 20.2.6. 3. But if a Perſon have been admitted an Acne. 


ney in theTourt of King's Bench, Common 


Pleas, or Exchequer, or in one of the Courts] 


of the Counties Palatine of Chefler, Lan 
cefter, or Durham, or in the Court of Grea 
en in Lale, he may be admitted 


64d. 


15. 
Is, 
4Os, 


80s, : 


IS, 


405. 


405. 


40 


405. 


405. 


495. 


40s. 


ay n 
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dolicitor in any Court of Equity withou 
being liable to a further Stamp Duty, 


in one Court of Equity in Exgland, may 
admitted a Solicitor in any other Court o 
Equity, without being liable to a furthe 
Stamp Duty. | | 

A Perſon, who has been admitted a Solicitor in 


admitted an Attorney of the Court of King's 
Bench or Common Pleas without being liable 
to a further Stamp Duty. | 
Advertiſement in a News Paper publiſhed 
weekly or oftner in Great Britain - 
| S And - 
in a News Paper or Pamphlet 
publiſhed! at a Time ex- 
ceeding one Week in Great 
Britain 
empted. 
Aﬀidavit = OG 5 
Afidavits of burying in Woollen, and thoſe 
made before Cuſtom-houſe Officers, Juſtices 
of Peace, or Commiſſioners for railing Aids 
or Duties are exempted. | 
Afidavits, for obtaining the Allowance of the 
Duties of ſuch Soap as is uſed in the Wool- 
len or Linen Manufacture, are likewiſe ex- 
empted. : 


fo 
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of a Sheet of Paper in Great Britain = 
CE | And 
for one Year printed in any other 
Manner than upon one Side of 
Sheet of Paper in Great Britain 
| And = 
if to ſerve for more than one es 
for every Year in Great Britain - 
„ 
Ifan Almanack contain more than one Sheet of 
Paper only one Sheet is to be ſtamped, 
The perpetual Almanacks or Calendars in 
Bibles or Common Prayer Books are ex- 
empted. 5 
Anſwer in a Court of Admiralty 
| the Cinque Ports 
Eccleſiaſtical 
of Equity | 


o 


4 Perſon who has been admitted a Solicitor] 


A fngle Advertiſement printed by itſelf is ex-. 


any Court of Equity at Vgſtminſter, may beg 


64. 


64d. 


| 6d. 
Almanack for one Year printed upon one 8 | 
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64d. 
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\ppeal from a Court of Almiraley in England 
| : Scotland 


| 405. 
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64. 


64. 
64. 


64. 
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20.2. c. 23. 
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Is. 30G. 2. c. 9. 


25, 10 A. c. 19. 


6d. 318.2. c. 38. 
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2% 
W. 3 C. 28. 


12 K. ft. 3. 
e. 9. 


Id. 9 A. e. 23. 
14, 300. 2. c. 19. 
page 598 
2d. 9 A. e. 23. 
2d. 300. 2. c. 19. 
* 24, 9 K. c. 23. 


2d. 300. 2. e 19 
9 A. c. 13. 


„ 


11. 1 l. % | 


8 TY M P 8. 


5 | 4 |  6Hyg&1 
5 . ; M, I W 5 : 
Ot «214 c. 25. le. 
Aren from the Court of Ache: 1 401] 405. 
Prerogative Court of Canterbury - 40 40s 
York _ 40. 40s. 
318.2. c. 36. Appearance upon Common Bail - 1 64. 


Special Bail 1 263-16 

4A. c. 12. The Duties impoſed by the 5 W. & MA. c. 21. 3 

and the 9 10 W. 3. c. 25, upon Appear-| | 
ances are to be extended only to Appear | 
"IP in Actions where no Bail is filed or put| | 


| BA, c. 9. . if the Money given with him do J| 
not exceed fifty Pounds, in the Pound i in 


Great Britain 


7 | if it exceed fifty Pounds, in the 
Pound in Great Britain — 


10 K. c. 19. Appriſing in Scotland 2M 
Attachment from a Court of Admiralty = |} 5s 58 
the Cinque Ports | 5s.) 5:5. 


32G. 2.c.35. Bail Common - - | 6d. 64d. 
| Special - 8 - | 1s. 15.) 
Bill in a Court of Equity _ „„ Is, 
9A. c. 23. of Lading in Great Nene — „„ 
30. 2. c. 19. Bond in England - - | 6d] 6a. 
16G. 3.c.34. And - - 
300.2. c. 19. in Scotland . 
 16G.3.c.34. 1 PF 
A Bail Bond or the Aſſignment thereof is onl 7 6 6 
liable to pay = — 4. d. 
Brief for collecting Charity = » | 40s. 
| 1 
9 K. c. 23. Cards per Nack! in Great Britain - 
29G.2.c.13. Z And is 
16G. 3.c.34, 91 And 1 
9 K. c. 23. F for en aDrawback in 8 
Britain —. | 
28.3. c. 36. eee Degree of Baniſter - | 40s. 
58.3. c. 47. And his 
5 of a Degree in the Univerſity of. 4 | 
Oxferd or Kane 55 
page 300 of Marriage 55. 
S & 7 W. 3. A Certificate of the Marriage of a Seaman' 15 
C. 12. Widow is exempted. | 13. | 
30. a. c. 19. Charter Party in England - - ; 6d. 64d. 
168.3. c. 34. And — „„ 
( Scotland - LE 
- _$6G.34.c.34. © And — ; 
12G.1.c.33 Citation from a Court Eccleſiaſlical - | 6d 64d. 
10 A. c. 19. Clare conflat in Scotland - { 
Collation to a Benefice of the Value of on | | 
Wo Pounds in the King s Book - _ 44399. 49 
oY Cognition of Heir in Scatlaxd = 


. Commiſſion from an Kefleliahical . not 164 
qtherwiſe charged Ap back « 


— 


Contract, inet a Deed obliguory | » 
Copy of an Affidavit - 

Allegation in a Court of Admiralty 

the Cinque Ports| | 

Eccleſiaſtical 
Anſwer in a Court of Admiralty 

the Cinque Ports 

Eccleſiaſtical 

of Ray: 


64. 328.2. c. 38. 


1 


mg = 


| 25. 3d. 10 A. c. 19. 


. Bill i in a Court of Equity | 
Citation from a Court Eecteſiaſtical 
S's Roll of a Manor = 


of Equity 

Depoſition in in a Court of Admiralty | 
the Cinque Ports| : 

Eccleſiaſtic 


3 of Equity id, 
an Interrogatory i in a Court of Equity 10 1 5- 
| Inventory exhibited in a Court 
of Admiralty 
the Cinque Ports 


Eccleſiaſtical 
a Libel i ina Court of Admiralty . 
| the Cinque Port 
Eccleſiaſtical 


Muonition from a Court Eecleſiaſtical 

an Order from a Court at Weſtminſter 

a Pleading in a Court of jp wag - 

Law - 38 

Ald wi A 

_ Proceeding in a Court of Equity - | 
Proceeding in a Court at Weſtmin- N 

fler not otherwiſe charged - »{} 

Record of a Court at ee, not 

otherwiſe charged - . -={\ 

Nifs Prius = = - 

Rule of a Court at Weſ after - | 

Sentence in a Court of Admiralty - 
the Cinque 1 
| 


6d. nid. 
1d. 1874. 
id, Ibid. 
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| . Eccleſiaſtical} 
* Will — » : — — 
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Debenture for a Drewhack1 in Great Britain (i 8d. 9 A. e. 23. 
Decres of a Court of Admiralty = - = ; 

the Cinque Ports - | 64. 64d. j 


ö 


Eccleſiaſtical - — 
of Equity = 
| perſonal of a Court of Admiralty 
the * 2 | 
Deed in England 8 = - 7 
And 2 - "WM - — 


6d, 6d. fs, 300.646 9. 
| I 40 16G, 3.6. 30. 
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Exchequer, the Seal of the Dutchy of 
+ Lancaſler, TTY Seal, the Grant 


zeot being to the Great Seal, of 
Lands — 


Profits 


. 9 & 1 
joOM! V. z 
| A | 16215 Co Sys 4 
. Deed i in Scotland not Lend with the he Duty e 
; bolt 25, 3d. * the 10 fl. c. N „ -(| 3 
160.3. e. 34. 5 - 3 575 
i. Depatyyon | in a Court of . = | 6d. 64. 
the Cinque Ports 64. 64d. 
f Eccleſiaſtical =- | 6d.| 64. 
| of Equity =] 24} th 
910.4 .2.,36. Dico's FIR Pair in e Britain — | 
WW | e - | 
16G. I e. 34. And - _- EY 5 | 
Diſmiſſion of a Bill in a Court of Equity - | 6d. 69. 
Diſpenſation to hold two Benefices — the 2 
; Archbiſhop of Canterbury = N 
Maſter of the Faculties . 403. 40. 
Donation of a Benefice of the Value of ten : 
Pounds in the King's Book - es Fs cat 
05 c. 46. Entry or Memorandum in the Court Book or or Poe 
Roll of a Corporation or Company. of 
an Admiſſion Ty” the ee or 
x Com pany 
2.3.6. 36. of the Degree of utter Barriſter i in one of 
. the four Inns of Court fs 04 90 
50.8. 0 | of 4a 1 Unie - ; p ; 
| | a Degree in the Univerſity of Oxfor | 
| . Conbrid, ge Y $96; 
6&) w. 3. . The Degree of Batchelor of Arts is exempeed. E 
Ge 8 Entry of an Action in an inferior Court 1 
8.4.6. 33. which holds Plea of forty Shillings, but þ| 64 6a. 
iſſues no Writ, Proceſs, or Mandate | 55 
Exemplification of a Grant or Letters Patent | 
under the Great Seal or Seal of the Dutchy þ| 40s. 40. 
; of wt of a Dignity - = - : 
 -* Franchiſe -»/ =- | 40%. 40s, 
an Honour - = | 40s] 40s 
a Liberty + - | 40s.| 40. 
Privilege = - 40. 40, 
| Promotion - 40. 40 
under the Seal of a Court 9 | 5. ol 
Faculty from the Archbiſho of Can '- | 40s} . 40s 
| Mlanſter of the Faculties - | 40s. 405. 
18A. e. 19. Grant by os of Court Rol! | 
67.39 77) under the Great Seal or Seal of the | 5 
| | A of . of a Dignity Son 40s 
\_ - Franchiſe | 4os.] 40s 
an Honour | 40s.| 40%. 
a Liberty | 4os.| 401. 
h | | Privilege | 40s.| 40s 
| Promotio 40% 
5 5 he Great Seal, the Seal of the 5 


404. 


STAMPS 1 9 


Wig e 19112 4. 
. ES N. Fe V. 3. A. 2 | 1 
- Fs 21. C. 25 Co 9. 

Grant of an Office or 8 8 the)“ FEE SED os 
Value of * Pounds per Hump In in >| 40s} 40 4o0⁰ꝶ.0ẽæ 
England | . 55 
| Serien - BE 40s. 

of a Sum 2 4 bundred 1 . 
Pounds under the Great Seal, or ( 3 BELTS. 


the Privy Seal, ſuch Grant not 4% 409 wa I 
being directed to the Great Seal J] | {| 
of a Sum exceeding a Gre 8 e 


Pounds under the none Seal | 7 | 
of Scotland - . | 
Indenture i in England _ = 1 6d} 64. 6d] 1s. 300. . 6. 10 
. And | 1 „„ OS * 13. 16G. 3.6. 34. 
in Scotland 1 „ : e 6d. Is, 300.2. c · „19. 
And e | "Þo 15. 160.3. c. 34. 
An Indenture for binding of a Pariſh Child FCC 
Apprentice is only liable to the Duty of - . 5 
Inrolment in any Court of Record, or by any !] 4 | 
Cuſios Rotulorum or Clerk of the Peace, >| gs] 
of a Conveyance Sw om 2 
Releaſe - 5 1 
Surrender of a Grant = | 5% 
Eats an Office - - 535. 28 | ö 
any other Deed - | +6. | | 
| Inſtitution to a Benefice in England - 8% Ste et | 
Scotland c ce, 8 | 
Jaterrogutory i in a Court of Equity - | 1d] _ 1d, 310. 1,6. 38 
Inſtrument obligator 4%. „ 


1d, 
6d; 
e exhibited ina Court of Admiralty | 64] 6d 
the Cinque sal 647 
Ports . | 
Eccleſiaſtical; 64 64 
judgment Ganed i in a Con at «TO - "0 2% P 


; 
Leafe in alk 1 — - _ 6d. 15, 300. . e. 
And — - 15. 16G, 
in Scotland = - = | 4 15. 300.2. 
And — 8 ng . Is, . 
by Copy of ,Court Roll — . 34 : 
Letter of Attorney in England - | 6d] Sa. * 15. 300. 2. 6, U 
| And - 11 i 
in Scotland — 64. 15. 300.4. 6. 
And ay | 19, . 
Links of Adminiftration if the Eſtate be? | "Ip 
more than twenty Pounds - , 30 CE 


Letters of Adminiſtration of the Efate 2 3 

a Seaman or common ene dying in his] - {| . 

| 3 s Service are exempted, _ * 3 
Letters of Mart in England =. = | 584 - 58 59. 

Scotland += | 3 51. 

1 Patent under the Great Seal, or Seal Nv | 
of {Ge ae of K Aa of a Dignity . 10¹4 c 
Franchiſe | | 


5 Letters 


/ 


1 Patent wade the Great Seal or Seal « 
the Dutchy of N of an Honour 
| a2 Liberty 
| Privilege 
| Promotion- 
Letters Patent for colleQing Charity called} 
Briefs are only liable to the Duty of 


Co 12. Rebellion in Proceſs are exempted, 


Libel in a Court of Admiralty 

| the Cinque Ports 
' Eccleſiaſtical 

| Licence from a Court Eccleſiaſtical 

aan Ordinary 

f the Preſbytery in Scotland 

A Licence to a Schoolmafter or Tutor is) 
only liable to the Duties of 

A Licence for Marriage is only liable to 

the Duties of in England 

Scotland 

13 17 Licence for retailing Ale in Great Britain 


2 R - | 
157% And 


. 


4 
— 


Licences for keeping Alehouſes on the military 


LY 


Roads in Scotland are exempted. 
9 K. c. 23. Licence for ww; Wine in Great Britain 
300.2. c. 19. And if no other Licence be taken out 
1574. But if an Ale Licence be taken out only 
0. And if a Spirituous 2 5 . Licence be Tm, 


out way 

148.3. c. 49. Licence for keeping, a Madhouſe 

120.1. c. 33. Mandate from a Court holding Plea of 408. 

Matriculati A in the 1 8 4 of e 
or idge 

| Monition from a Court of Admiralty 


| | the Cinque Ports 
4574. ö Eecleſiaſticall 
no A. e. 19. News! Peper of Half a _ or leſs in Great 
Britain = - | 
goG. 2: 19. And 2 25 5 i 
168. 3. c. 3. And — »- | 


10 A. c. 19. The daily Accounts or Bills of Goods exporte 


ſo as ſuch Accounts and Bills contain n 
other Matter than has uſually been compriſed 

therein, are exempted, 
| Notarial AR 
10 A. c. 19. Novodamus in Scotland 
220. 2. c. 35. Order of a Court at Weſtminſter 
beneficial under his Majeſty's 
Manual, except for the Service © 
Army, Navy, or Ordnance in Englan 
Scotland 
10 K. e. 19, Famphlet of Half * Sboet or * in Coney 

Britain 


4 


— 


* 


r N . 


0 4 
— 1 


6 7W:3. Letters Patent containing a Commiſſion Wh 
TH 


1 
* 


and/ imported, and weekly Bills of Mortality, 


1 


9 


5 


d. 
d, 


i Procuration i in Toons! | 1 - 


Pamphlet larger wa Half a. Sheet and. not 
ny How one, Sheet, for exery 
printed 

larger than, — Sheet and not ex- 
ceeding fix Sheets 1 in 8vo, twelve 
in 4to, or twenty in Folio, for 


every Sheet in one Copy = 

Ads of Parliament, Orders of Council, Forms 

of Prayer, or any Act of State ordered by 
her Majeſty, her Heirs or Succeſſors, to 

printed, the Votes or other Matters ordered 

by either Hc \ſe of Parliament to be printed 


Books commonly uſed in Schools, and Books 


containing only Matters of Devotion. are 
exempted. 
Pardon of a Crime in England = « 
Scotland 


(+ 
The Pardon called the Newgate or 2 


Pardon is only liable to pay - 
Pardon of a Fine or Forfeiture 
And if the Fine or Forfeiture exceed one] 


hundred Pounds in England - 
5 Scotland - 

Paſſport = _ 
leading in a Court of Kavicy: - 
Law - 

Policy of Inſurance in England - 
Scotland 


Every Policy within the Bills of Mortality is ” 
liable to a further Duty of 
And = - 
And i in other Parts of Great Britain « 
Policy for inſuring the Property of more than 
_ TO to. the Amount of one thouſand 
oun 


Above the Amount a one choad Do 
The Property of one Perſon above the Amount "1 


of One thouſand Pounds - 
Poſtea - m1 
Preſentation to a Benefice above the yeuly 
Value of ten Pounds in the King's Books 
Probate of a Will where the ON is more 


than twenty Pounds 
The Probate of the Will of a common Soldier 


or Seaman dying 1 in his Majeſty's Service ie 


exempted. 

Proceſs from any Court, except ſuch on which 
a Capias iſſues, holding. E of u 
. — | 

d 


from the a of the Duteby of} 
Lancaſter - | 


2 — 


56. 


105. 
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25.6 
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wh 
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2 8 
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15. 30G.2,c.196 


25. 4d. 10 K. e. 46 


64. 


Procuration 


Id. 10 K. e, 196 


28. Bid. 


19. 446-2.c.38% 
14, Bid. 


2d, 5G. 3. c. 380 
Ibid, 


76.3. c. 4 
Bid. 
2.3. 0% 


64. 120. 1.6. g 


© We 69. 32G.2,c. 
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; ../ © 254] £..9, 
3504 C. 19. Procuration in ; Sees 3 3 ks e 
168.3. c. 34. And S 8 | REES. >. 
300. 2. c. 19. Proteſt in ale _ »- | Gd. Gd} 69. 
26G. 3. c. 34. | And 25 e 
300.2. e. 19. in Scorlend - - RE o®) 
$603.65 And ee e, 
;  Recognizance, _ — 8 OP | 
6&7W.3. A Recognizance has before a Juſtice of os hs os 
6. 14. Peace is exempted. i 1 Ss 
Record of Ni Prius © / 0 Sen * 
20.3. c. 36. Regiſter of the Decree of Utter Barriſter in} EE | 
one of the four Inns of Court 49%} 
30... a7 F 
(ers 2 a Degree in the eee „ 1 
1 of Oxford or Cambridge es D 
The Degree of Batchelor of Arts is exempted. | | = 
6 & 5 W.3. Relaxation of an Attachment. from a Court N 
r nf 59 5 
a Fine or Forfeiture =" | gos 40. 
And if the Fine or Forfeiture- exceed one | [ os 
hundred Pounds in England 3 r 
Scotland | - | | 405. 
3004. c 19. Releaſe i in England >< - NEG} 67 
60.3.6. 3 4. And = ff = 8 5 
308.2 c. 19. in Scotland = we OVER 64. 
160.3. 0.34. And 2 


_ c. 19. 5: Reſignation of heretable Ricke | in Scotland | 
- Reprieve from a e eee 10 


England 6 | 4%] 4994495 ; 
Scotland 1 af $i 2160 FIR 
id. Retour of Service of Meir in Scotland £:7.50 | 
360.2. c. 36. Rule of a Court at Weftminfter. | - 3 6d" 6 
10 A. c. 19. Saiſine in Scotland « 2 | i 


1 
be 
wy 


Sentence of a Court of Adiniraky 4 
| Fial of a Court of Admiralty d. d. 

| | the Cinque Ports| | . 
1 Eecleſiaſtical = | 64] 64. 
Bid. 8 of Heir i in Scotland © - - | e 


 Significavit | 55 1 - 55. 55. 
Statute Merchant — 55 
| . Stap le 18 — — I, 55 
„%. Surrender of a Copyhbold Eſtate ene | 
Tbid. A Surrender of a Copyhold Eſtate to the Uſe 
of a Will is exempted. 


ya A. ft. 1. A Surrender of a Cuſtom Right or Tenant DE 
c. 2 - Right is likewiſe exempted. | 
10 A. c. 13. Surrender of hetetable Right in Scotland my 7. N 
id. Transfer of Stock i in Great Britain 
12 A. f. . And 33 5 

6. 9. Warrant Beneficial under his Majeſty's Sign 


Manual, except for the Service of t T 25. yo 
2 


Army, Navy, or Ordnance in England 


Scotland 
Mumu of a Cour of e 2 
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es of a Court of the Ci inque 8 


Writ of A except to a Court of Dee, ITY 64. 11G.1.6 

Bill of Mi 4 52 om 2K 54. 5 di 13 6d. Bid. w 

| — 1 | i 64. 320. 1. c. 364 

Capias 5 — 7 * 6d, 6d, BE a 64. 120.1 0. 33. 
And = - 1 | | | 320. . e. 38. 
Certioruri > 5 5% 58. 80% 120.1. 6. 33. 

6 And = - V 64. 320.2. c. 35. 

Covenant for levying a Fine 5, | 
d. 6d | G64. 10. 033. 


Dedimus an N 


64. 320.3. e. 33. 


TE gs LI 10 


Entry for n a * 4 | 55 | 
_ Error | * 55. 59. . a 8 
Habeas Corpus - . „ 
Latitat = - ©d.] 64d. 64d. 10.1 33. 
And _ - | ö | - Gd. 320.2. c. 38. 
Quo minus — — a. 6d. Gd. 128.1. c. 33. 
And — s I 64. gnG.2.c.35s 
Sub pœna - - | 64, 64. 6d. 120.1. 6. 33. 
And = 1 69. 320.2. c. 38. 
every original Writ not particularly | - 
charged, except ſuch a as a Capes 6d. 6d. 64 120.1. 6.33. 
iſſues upon | 


; And = . 6d. 328.2. e. 36. 
every Writ out of a Court bolding } 99 RT 64 
Plea of forty a, - | | 4 1 128. x. e. 33. 
| - | 6d. 328.2. c. 38. 
6. If any of the Articles in abi EY except that Sore of 1 and s W. & M. 
Pamphlets mentioned to be excepted, be contained in more than one ©: Co 
Skin, Sheet, or Piece of Parchment or Paper, every Skin, 1 or Piece 98 TY) 3. 
i3 lable to the Payment of the reſpective Duties. n ts 
. „ 
5. Beſides the Things already mentioned to be exempted, the following : 
ue likewiſe exempted from Stamp Duties. 
8, Bills of = ani Accounts, Bills of Parcels, Bills of Fees, Bills 8 w. & NI. 
or Notes not ſealed for the Payment of Money at Sight, or upon Demand, e. fp | 


or at the end of certain Days. ; 10 W. 3. 


45 


9. Warrants of a Juſtice of the Peace, Procecdivgs of a Court-martial, 6 & W. 3. 
which relate to the Trial of a common Soldier, and all Orders, Decrees, c. 12 
and Proceedings before Commiſſioners of Sewers, or in the Court of byes 3» 
dtannaries. 455 
10. Warrants or Inſtruments ſigned by Pg Chief Juſtices i in Eyre, Or by 10 A. c. 26. 
any Warden, Lieutenant, or other Officer of her Majefty's Foreſts or ſ. 74. 
Chaſes, for any Matter or Thing relative to their reſpective Offices. | | 
11, Bonds and other Securities of the Bank. 306.1. c. 8. 
12. Bonds and other Securities of the South - Sea Company. 30. 1. %% 
13. Bond: and other Securities of the two Companies for the Aſſurance 6 G. 1. e. 18. 
of Ships and Merchandize at Sea, and lending Money on Bottomry. 
14. All Perſons, who ſhall be admitted to ſue or defend in Forma s W. & M. 
Pauperis, are to be exempted from Stamp Duties in all Proceedings at © Cf * 
av and in Equity. | 2 26. . 63. 
I . 8 Ns 1. c. 33. 
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Hege 606 (B) Or dome Re lations which principally con: 
oo ” cern the Dilicers of the Stamp Duties 4 


— Ro 1. NT the 5 V. & M. c. 21. par. J. ĩt is enacted, © That the Commit. 
cular Sum to 4 - 0 for managing the Stamp Duties ſhall provide ſix ſeveral 
arks or Stam 


PEP Pry 2. Whenever a new Duty has been impoſed by a Statute of a Sum for 


24. which no Stamp was before provided, it has always been directed in ſuch 
10 A. c. 79. Statute, that a new Stamp or Mark ſhould be provided and publiſhed by 
L103. Proclamation a convenient Time before the Commencement of the 
29 G. 2. c. Dut | | | 
12. f. 2. ty. 

30 G. 2. c. 
29.1. 17. 


Penalty ſor 3. By the 10 Ann. c. 19. par. 110. it is enaded, That as often as her 
e 6 ag « Majeſt . her heirs or Sucteſfors ſhall think fit to alter any Marks or 
nation. © Stamps, to be provided and uſed for Vellum, Parchment or Paper, in 
| © ©« Purſuance of this A or any of the former Acts for impoſing Stamp 
Duties, the Proclamation, which is to be made for the giving all Perſons 
' * due Notice thereof, ſhall within thirty Days after che Date thereof be 
4 ſent to the Mayor, chief Magiſtrate, or other head Officer of every City, 
« Corporation, Borough and Market Town throughout her Majeſty's King- 
4 dom of Great Britain; which Officers reſpectively ſhall cauſe the ſame 
to be publiſhed to the Inhabitants of ſuch City, Corporation, Borough 
«© or Town, either on the next Market Day, or next Sunday in the Church 
immediately after the Time of Divine Service, upon Pain of forfeiting | 
« the Sum of Two Hundred Pounds.“ 1 
Judges are 4. By the 10 Ann. c. 19. par. 180. After reciting, that ſome Doubt has 
* 3 ariſen, whether the Judges are judicially to take Notice of the Proclama- 
of x "bogey tion iſſued by their late Majeſties King William and Queen Mary, in Pur- 
mation for ſuance of an Act made in the fifth Year of their ſaid Reign, and of the 
the pudlich- Types, Marks or Stamps thereby publiſhed, it is enacted, That all 
. ingof Courts of Juſtice and Judges whatſoever ought, without any Proof ot 
stamps. 4 Allegation in that behalf, judicially to take Notice of the ſaid Proclams- 
te tion, and of all the Types, Marks and Stamps thereby publiſhed, and 
4 which ſha!l hereafter be publiſhed by any Proclamation of her Majeſty 
« her Heirs or Succeſſors, in Purſuance of any Act or Acts of Parliament 
<« relating to the Stamp Duties or any of them, as and for the true and 
* lawful Types, Marks and Stamps made and provided, or, to be 
& and provided, in Purſuance of this and other the reſpeQive Adts of Pu- 
„ ljament in that Behalf made.” ; „„ Og 
Seto W. 3. 5. Where a ſecond or third Duty has by any Act been v upon 
8 x * the ſame Thing of a Sum for which a Mark or Stamp was before provid- 


e. t ag, ed, it has till lately been directed in ſuch AQ, that ſuch Mark or Stn? 


\ 


EDT = 


in like Manner required, to ſtauip Parchment or Paper upon Demand 


RE 


e 5 : 8 5 171 A M . Pp": 8. 5 - - , : 
» ſhould be affixed to the Vellum, Parchment or Paper it was id be in- Page 609 
groſſed or written upon a ſecond or third Time as the Caſe required. | | 


6. But by the 30 GC. 2 c. 19. /. 18. it is enacted, © That to preve t the Several Du- 
« Multiplication of Stamps upon ſuch Pieces of Vellum or Patchment, de“ imp led 
« or ſuch Sheets or Pieces of Paper, on which ſeveral Duties are by ſe- fan 88 
« veral Acts of Parliament impoſed, it ſhall and may be lawful for the may be ag 
Commiſſione rs for managing the Stamp Duties, inftead of the diſtin& noted by one 
« Stamps direQed to be provided, go denote the ſeveral Duties on the Stamp. 

« Vellum, Paper or Parchment charged therewith, to cauſe one new 

« &tamp to be provided, to denote the faid ſeveral 1 on every Piece 

« of Vellum or Parchment, or Sheet or Piece of Paper charged with the 

« {vid ſeveral Duties“ > „ EEE, 
J. By the 5 UM. & M. c. 21. par, 10. it isenaQed, © That if any Officer, Penalty on 
« appointed for the marking or ſtamping Vellum, Parchment or Paper, an Officer 

« ſhall fix any Mark or Stamp to any Vellum, Parchment or Paper, be- ſtampingany 
% fore the ſeveral and reſpective Duties thereupon charged by this 3 
% At ſhall be duly anſwered and paid, or be lecured to be paid to xy is paid. 
« their Majeſties Uſe, he ſhall for every ſuch Offence forfeit the Sum 8 
« of One Hundred Pounds.“ VVV 
8. One Mo ety of this Penalty is given to their Majeſties, and the other 1 A, ſt. 2, 
Moiety to him or them that ſhall inform or ſucs for the fame in any © . . 
iheit Majeſties Courts of Record, by Bill, Plaint or Information, wherein 

no Eſſoin, Protection, Wager of Law ur more than one Imparlance ſhall 10 K. e. 19. 
be allowed; and it may once for all be obſerved, tha the Penalties incur- ſ. 107. 

red by-Offences againſt the Statutes impoſing Stamp Duties are in the ge- 300.2. c. 19. 
neral diſpoſed of in the ſame Manner. : l. 25, 

9. By che 5 M. M. c. 21. par. ꝙ. it is enacted, That all Vellum, Parch- Vellum, 
* ment and Paper, hereby intended to be charged with the ſeyeral and dap ares 
 reſpefive\ Duties aforeſaid, ſhall before any of the Matters or Things de 335 
herein before mentioned tha!l be thereupon ingroſſod or written be before it is 
« brought to the head Office aforeſaid, or to ſame other Sub-commiſ- written 


** honer or Officer to be appointed by rhe Commiltioners as herein is di- upon. 


4s; 


_ ® reQcd tor that Purp.ic, to be ſtamped and marked z and the faid - 


* Commiſſioners, Sub-commiſſioners and Officers aforeſaid are hereby 
“ impowered and required. forthwith, upon Demand to them made by 
any Perlon or Perſons, to ſtamp and mark any Quantities or Parcels 
* of Velium, Parchment or Paper, he or they paving to ſuch Officer oc 
* Officers as hall be appointed in that Behalt the teſpecti ve Duties hereby 
® direQed to he paid for the fame, without any other Fee or Reward, | 
* which Stamp or Mark Hall be a ſuſſicient Diſcharge for the ſeveral ang 
© reipeQtive Duties hereby granted uon the taid Vellum, Parchment * 
© or Paper which ſhaii be fo ttamped or marked,” 5 185 
10. In che ſubſequent Statutes unpolng Stamp Duties the Officers are oe x, % 
c. 25, l. 59. 


ſ 25. 10 A. c. 19. ſ. 104. 12 A. ſt. 0 „ 
it, And bythe 30 G. 2. c. 19. par. 24. it is euacted, That if any Offi- An Officer 
cer, employed in the Execution of this Act in Relation to the faid neglecing 
Duties, ſhall negle& or refuſe to do or perform any Matter or Thing we Duty li- 
* by this Act required to be done or periormed by him, whereby any fer ide Ba- 


„ e his Majeſty's Subjects ſhall or may ſuſtain any Damage whatſoever, mage with 


without Fee or Reward. 


* ſuch Officer ſd offending ſhall be liable, by an Action to be founded treble Coſts. 


on this Statute, to an{wer to the Party grieved all ſuch Dama ith 

* treble Colls of Suit.” | \ | 

12. By the 5 . & A. c. 21. far. 13. it is enacted, That the Commiſ- The Com- 

* fioners for managing the Stamp Duties ſhall take eſpecial Care, that mifſioners to 


_ * the ſeveral Parts of this Kingdom, the Dominions of Wales, and Town take Care 


* of Berwick upon Taveed, (hall from Time to Time be ſufficiently fur- _ ar be 


or. IV. Usg | „ niſhed tarniſhed 13 
| | | withStamps, | 1 


ficers 
** uſual or moſt common Rates above the ſaid Duty, ot to 8 


66 


The Price of 13. By the6& 7 V. 3. c. I a. par. 9, it is enacted, to the End that the 
Ramped Subjects may have ſtamped Veltum, Parchment and Paper at an eaſiet 


Þ 2 6B Rate than formerly, That the Lord High Treaſurer, or Commiſ. 


And Paper . ſioners of the Treaſury for the Time being ſhall once in the Year at 


to be ſer ** Ieaſt ſet the Prices of all Sorts of ſtamped Vellum,. Parchment or Pa- 
66 


66 


„„ * 5) Holly 0 | rr, 
Whenever 14. By the 5 V. M. c. 21. par. 16. it is enacted, That as ofteh a 


Stamp ie “ their Majeſties their Heirs or Succeſſors ſhall think fit to alter or fe- 


| 93 the 6 
8 * all Perſons who ſhall at that Time have in their Cuſtody or Poſſcl- 


or Paper * ſion any Vellum, Parchment or Paper marked with the Mark or 


ſtamped 4 Stamp which ſhall be ſo altered or renewed, and upon which none of 
therewith to © 


de changed. ,, 


«+ tering ſhall be publiſhed by Proclamation as aforeſaid, to bring or 
« ſend ſuch Vellum, Parchment or Paper unto the Commiſſioners for 
managing the Stamp Duties at their head Office in London. or Ve. 
e minſier, or to ſuch other Officers as ſhall be appointed as aforeſaid: 
% And the ſaid Commiſſioners and Officers reſpeQtively are hereby te- 


« who ſhall bring or. deliver any Quantity of Vellum, Parchment or 


Paper, the like Quantity of Vellum, Parchment or Paper and as good 
cc 


: * for every Offence One Hundred Pounds,” 1 
9 & 10 W. 3. 15. The three laſt Clauſes, for furniſhing the Kingdom with ſtamped 
5 5 1 60 23. Vellum, Parchment and Paper, for fixing the Price of the ſame, and for 
10A, c. 19. Exchanging the ſame upon any Renewal or Alteration of the Stamps, te- 
12 A. ſt. 2. late only to the Duties impoſed by the 5 ,. MH. c. 21. But there ate 
8. N. in the ſubſequent Acts impoſing other Stamp Duties Clauſes to the ſame 


12G.1.c.33- > 
30.2. c. 19. Effect. 10 


The Com- 16. By the ꝙ A. c. 23. .. 38. it is enacted, That in regard to the Un- 
miffionersto ©* certainty how many Almanacks for one Year will be fold, the Com- 
make anAl- 44 miſſioners for managing the Stamp Duties ſhall and may deliver to 
_ mayo gg e the Perſon or Perſons, Bodies Politick or Corporate, by or for whom 
r ara © any Almanack or Alminacks is or are to be printed or publiſbed, 
unſold. Paper marked or ſtamped according to the true Intent and Meaning 
« of this Act for the printing ſuch Almanack or Almanacks, upon his, 

« her or their giving ſufficient Security to pay the Amount of the Du- 

& ties hereby charged thereupon within the Space of three Months after 

, ſuch Delivery; and that the faid Commillioners, upon bringing to 

„ them any Number of the Copies of ſuch Almanacks within the 1! 
Space of three Months, and Requeſt to them in that Behalf made, 

- * ſhall cancel all the Stamps upon ſuch Copies, and abate to ſuch Perſon 

or Perſons ſo much of the Money due on ſuch his, het or their Secu. 

ce rity. or Securities as ſuch cancelled Stamps ſhall amount unto, 4") 
Thing herein contained to the contrary notwithſtanding.” “ 17 By 


- 


— 


CY 


i 


# 


| : Ss *. 9 © 0 
2 15, By the 10 Arr. c. 19, par. 114. in Regard to the Unceatainty how Page 609 
many Copies of News Papers or Pamphlets to be contained in one Sheet The Com- 

or in a leſſer Piece of Paper may be ſold; and to the Intent-that the Duties Biflioaers to 

; - thereupon may not be leſſened by printing a lefſer Number than Weges we 20] ; 

might bave been ſold ; out of a Fear of Loſs from printing more Copies Copies of 

than may be ſold, it is enacted, That the Commiſſioners for managing NewsPapers 

+ the Stamp Duties or the major Part of them, or ſuch head Officers as and Pamph- 

« they ſhall appoint in this Behalf, ſhall and may cancel or cauſe to be lets unſold. 

„ cancelled all the Stamps upon ſuch Copies of any Impreſſion of ſuch + 

% News Paper or Pamphlets, as ſhall really and truly remain unſold in the 

Hands of the Perſon or Perſons by or for whom the ſame ſhall be printed 

e or publiſhed: and upon Oath or Oaths made befote the ſame Com. 

© miſſioners, or the major Part of them, or ſuch head Officer, who are 

hereby impowered to adminiſter the fame, and to examine into all Cir- 

e cumſtances relating to the ſelling or diſpoſing of the printed Copies of 

“ ſuch News Paper ot Pamphlet, to the Satisfaction of ſuch Commiſſion- 

« ers or Head Officer, that all ſuch Copies ſo cancelled ſhall be really 

« andtruly remaining and unſold in the Hands of the Perſon or Perſons, 

« by or for whom the ſame were printed or publifhed, and that none of 

« them ſhall have been fraudulently returned or re-bought, after the ſame 

« ſhall have been ſold and diſpoſed of, ſhall and may cauſe the like Number 

of other Sheets, Half Sheets, or leſs Pieces of Paper to be ſtamped with 

« the ſame reſpective Stamps, gratis, and without paying any Duties for 

© the ſame, for the Perfon or Perſons who paid the Duties for ſuch-Stamps 

« as ſhall be on ſach Copies ſo remaining unſold, any Thing herein con- 

e tained to the contrary notwithſtanding : And the ſame Commiſſioners or 

the major Part of them are hereby impowered to make ſuch Rules and 

© Orders, for regulating the Methods and limiting the 'I'imes for ſuch 

© Cancelling and Allowances as aforeſaid, with reſpect to ſuch ſeveral and 

„ reſpeQtive News Papers and Pamphlets, as they ſhall upon Experience 

« and Confideration ot the ſeveral Circumlances find neceſſary or conve- 

«* nient, for the effeQtual ſecuring the Duties on ſuch News Papers or 

% Pamphlets, and doing Juſtice to the Perſons concerned in printing and 

« publiſhing the ſame.” 5 . 4. 

18, By the 5 W. & M. c. 21. par. 12. it is enacted, That the Com- Iaſpectors in 
« miſfioners for managing the Stamp Duties ſhall and may appoint a fit ele may 

ͤperſon to attend in any Court or Office, to take Notice of the Vellum, 2 . 

* Parchment, or Paper upon which any of the Matter or Things hereby ges are do 

charged ſhall be impoſed, written, or put, and of the Marks or Stamps make Orders 

© thereupon, and of all other Matters or Things tending to ſecure their for ſecuring 

_ © Majeſties Duties ariſing by this Act; and that the Judges in the ſeveral ch OE 

“Courts, and ſuch others to whom it may appertain, at the Requeſt of ©? 

© the ſaid Commiſſioners or any two or more of them, ſhall make ſuch 

Orders in their reſpective Courts, and do ſuch other Matters and Things 

* for the better ſecuring the ſaid Duties, as (hail be lawfully and reaſonably 

* defired in that Behalf” | | . | On 

19, By the 9 Arn, c. 23. par. 28. it is enacted, That all publick Penalty for 
© Officers, who ſhall have in their Cuſtody any publick Books, Files, obfiruting 
Records, Remembrances, Dockets, or Proceedings, the Sight or Know- — 
* ledge whereof may tend to the ſecuring of thele or any her Majeſty's e 

© Stamp Duties, or to the Proof or Diſcovery of any Fraud or Omiſſion 
«in lition thereto ot to any of them, ſhall at any ſeaſonable Time or 

„ Times permit any Officer or Officers, thereunto authorized by the 

„ Commiſſioners for managing the Stamp Duties or the major Part of 

© them, to infpe& and view ſuch Books, Files, Records, Remembrances, 

_ © Dockets' and Proceedings as aforefzid, and to take thereout ſuch 
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Ft, 


Is 


4 forfeit the Sum of five Pounds with full Coſts of Suit.“ 


4 * 


. 


Penalty of 


five iundred 
Pounds for 
ing: offiag or 
writj :g on 
Vellum, 
Parchment, 

0 Paper not 
duly ſtamp- 
£1. 


8 TT M2 
c Notes and Memorandums as ſhall be neceſſary for the Purpoſes laſt men. 
<« tioned without Fee or Reward, upon Pain that ſuch Clerk or other 
Officer or Officers, who ſhall refuſe or negle& fo to do upon * reafor- 
% able Requeſt in that Behalf made, ſhall for every ſuch Refulal or Neglett 


- 


* rl Man 


2»-kä ́[ʃ[b 
2» 


(C) That the Conſequence is, of Jngroſſing o; 
- CWiriting any Matter liable to a Stamp 
upon Uellum, Parchment oz Papez which has 
. not been duly ftamped, i 


„ | Cr. 5 

| 1. To any Perſon ſo ingrofling or writing. | » 

5 * v the 5 1. SM. c. 21. par. 11. it is enacted, That if any Per 
1 * ſon, or Perſons ſball ingroſs ot write, or cauſe to be ingroſſed 
% or written, upon any Vellum, Parchment, or Paper, any Matter or 
% Thing for which the ſaid Veilum, Parchment, or Paper is hereby 


„ charged to pay any Duty, before ſuch Time as the ſaid Vellum, Parch- 


« ment, or Paper {ball be marked or ſtamped as aforeſaid, or upon which 
6 there ſhall not be ſome Stamp or Mark reſembling the ſame, or ſhall in- 
«« groſs or write, or cauſe to be ingroſſed or written, any Matter or I hing 


„ upon any Vellum, Parchment, or Paper, that ſhall be marked or ſtamped 
. 66. Top any lower Duty than is the Duty by this Act payable fur what ſhall 


ThisPenalty 
reduced to 
| five Pounds, 


& be ſo ingroſſed or written, ſuch Perſon ſo offending ſhall for every ſuch 
« Offence forfeit the Sum of five hundred Pounds.“ 

2. But by the 6 & 7 MF. z. c. 12, par. 7. it is enaded, That the 
« Penalty of tive hundred Pounds mentioned in 5 . & M. c. 21. ſhall 
* no longer ſtand and be in Force, but is altered and changed into the Pe- 


4 nalty of five Pounds only; and that for the future in all Caſcs, wherein 


& by the faid Act the Offender was to forteit the Sum of ſive hundred 


4 Pounds, he ſhall forfeit no more than tive Pounds, to be recovered with 


9 N 0% W. z. 
Tx AW 
9: . Co 23. 

k l. 4 
10 A. c. 19. 


73 \ publick 


Omer of 
an / ut to 
* , fin feit his 
P ice as 
Well a* to 
h» lia be to a 
Penalty, 


« Coſts of Suit, any Thing in the fard AQ to the contrury notwith- 


=o ſtanding.” * . 7 


3. A Penalty of ten Pounds with full Coſts of Suit is inflicted by diver 
ſubſequent Statutes for impoſing Stamp Duties, for any Offence of the ſame 
Kind againſt either of them. 9 5 


ſ. 105; 12 A. ſt. 2. & 9. l. 48. is . . © 33. . 30 G. 2. c. 19. f. 3%: 
2. To ſoine particular Perſon ſo ingroſfing or writing. 


4. By the 5 . E M. c. 21. pur. 11, it is enacted, © That if any Cleth, 


„ Officer, or Peron, who in relpett of any publick Office or Emplo)- 


“ment is or ſhall be intitled cr 1ncculted to make, ingrols, or write any 


Records, Deeds, Infiruments, or Writings by this Act charged to pa 
% Duty as aforeſaid, ſball be guilty of any Fraud or Practice to dece!"c 
„ their Majeſties of any Duty by this Act payable, by making, ingrol- 
« ſing, or writing any ſuch Record, Deed, Initrument, or Writing, ® 
*© cauling the ſame to be made, ingroſſed, or written upon Vellum, 


cc 


% Parchment, or Paper not marked and ftamped according to this AQ, 


* or upon which there ſhall not be ſome Mark or Stamp N 


| 100 5 py . 0 
« the fame, or upon Vellum, Parchment or Paper marked or ſtamped with 
« zuy Mark or Stamp which he ſhall know to be counterfeired, or by in- 
« erofling or writing any ſuch Deed, Inſtrument or other Writing upon 2 
« Vellum, Parchment or Paper that ſhall be marked ot ftamped “ for a Page 611 
« lower Duty as aforeſaid, that then every ſuch Clerk, Officer or Perſon | 
« ouilty of any ſuch Fraud or Practice, and being thereof lawfully con- 
« yiRted, ſhall over and above the Penalty aforeſaid forfeit his Office, Place 
« or Employment reſpeQively, and be diſabled to hold or enjoy theſ ſame 
« for the future. V . 

5. By the fame par. ĩt is enadted, “ That if any Attorney belonging to An Attorney 
ny Court whatſoever ſhall be guilty of any ſuch Fraud or Practice as tobediſabled 
«© aforeſaid, and be convicted thereof, he ſhall over and above the Penalty frompraQul- 


i aforeſaid be diſabled for the future to praQtiſe as an Attorney.“ = ings 96 RY | 


» 


We 1 to aPcaalty, 
2 by the 1 Ann. fl. 2. c. 22. par. 4. it is enacted, That no Of- an OY 
« ficer ſhall be ſubjeQ to any the Penalties, Forfeitures, Diſabilities or incurs s 
« Incapacities in this or any of the former Acts tor impoſing any Stamp Penalty for 
Duties mentioned, for writing or cauſing to be written any of the Mat- elder. Bag 0 

ters or things liable to Stamp Duties in any Book or Roll without any ſtamped, 
« Marks or Stamps thereon, which ſhall have been hiſt ſhewn to and wich Leave 
« ſigned by the Commillioners for managing the Stamp Duties, or of the Com- 
any three or more of them, or ſome Officer or Officers by them or the PiGonen. 
major Part of them for that Purpoſe author:ſed and impowered, to figs g 
« nify his or their Leave or Apptobation, that the Matters or Things to 
« be written in ſuch Book or Roll may be therein written without any 
* Marks or Stamps thereon, ſo as the Perſon or Perſons having the Cuſtody 
« of ſuch Book or Roll do from Time to Time, when and us often as he 
© or they ſhall be thereto required, permit the ſa'd C-mmmitſioners or any 
of them, or any Officer or Agent, by them or the major Part of them 
* forthat Purpoſe appointed, to inſpe& and view ſuch Book or Roll, and 
« doalſo from Time to Time, when and as often as he or they ſhall be there- 
to required hy the ſaid Commithtoners or the major Part of them, or any 
other by them or the major Parr of them authorized, pay unto the Re- 
* cciver General for the Pime being of the taid Duties, or ſuch other Of- 
fer or Perſon as the ſaid Committioners or the major Part of them hall 
© pp-int to receive the lame, all ſuch Sum or Sums of Money, which 
_ ®* accoiding to the true Intent and Meaning of the laid Acts or any of them 
* ought to be paid, in reſpect of ali and every ſuch Matters and Things as 
* ſhall be written in ſuch Book or Roll, any Thing herein ot in any of the 
* ſaid former AQs contained to the contrary there nutwithſtahding, 
7. By the 9 Ann. c. 23. por. 17, it is enatted, ** That if any: Officer of AnOffice» of 
* the Cuſtoms ſhall ſign any Cert ficste or Dehenture for drawing back the Cuſtoms 
* any Cuſtoms or Dutics, not appearing to have been duly ſtamped ac- Py SON 
83 5 x ounds and 
corcing to Law, every ſuch Officer ſo offending thall for every ſuch joe. 
" Offence torte't the Sum of ten Pounds tage ther, with full Coſts of Suit z 
* andevery ſuch Officer of the Cu:toms nde hercin, and being con- 
victed of ſuch Offence, ſhall over and heſides the Penalty or Forfeiture 
as aforeſaid forfeit and lole his Office or Employment, and be incapable 
to hold the fame 0 | 8 
8. By the 10 Ann. c. 19. par. 105. it is enacted, “ That if any Stew- A Steward 
* ard or other Officer, or his Deputy, ſhall write or ingtoſs, or cauſe to 1 we 4 
„ de written or ingroſſed, or lgn, any of the reſpective Matters and _ his Of | 
3 Things by this Act charged, before the Vellum, Parchment or Paper ce. 
whereupon the ſame ſhall be reſpeQively ingroſſed or written ſhall ap- 
pear to have been duly ſtamped or marked as aforeſaid, he ſhall forfeit 
dum of ten Pounds together with full Coſts of Suit, and ſuch _— 
: ; ard, 


« 
« 


« ed of wt ſuch Offence, ſhall over and beſides the Forfeiture or Penalty 
F 


_ ©. aforeſai 


Page 612 | 
No Inſtru- - git By the 5 1. S M. c. 21. har. 1 1. it is enacted, $6 That if any Deed 


Duty and 2 
Penalty of . 5 | 
. Gve Pounde this Act, or upon Vellum, Parchment or Paper marked or ſtamped for 


is paid, 4 a lower Duty as aforeſaid, that then and in every ſuch Caſe there ſhall 


- * . 4 


$&10.W.z. 10. There is in divers other Statutes a Clauſe penned in nearly the ſame 
c. 26. [. 89. Words as this: But the Exception, as to the Perſon writing or ingfofling 
9 A. c. 23. being a known Clerk or Officer, who in reſpect of any public Oſſice or 
OY” 1 80 Employment is or ſhall be intitled to the making, writing or ingtoſſing the 
. 10. © fame, is only in that of the 9 & 10 W. 3. c. 25, | 
10 K. c. 26. 3 ; | 8 : # | ; 
ſ. 71.12 A. ſt. 2. c. 9. ſ. 245. 12 G. 1. c. 33.1.8. 30 G. 2. c. 19. ſ. 25, : 

' Ld. Raym. 14. Upon a Trial at Bar of an Information in the Nature of a Que Mar- 
1445. ranto an Inſtrument ſtamped with one Stamp was offered in Evidence, pur- 
Kexv Recls porting to be the Admiſſion of five Perſons upon the nineteenth. of Decen- 
* one thouſand ſeven hundred and twenty-one, amongſt whom the De. 
fendant was the third Perſon named. Raymend Ch. J. and Forteſcue and 
Neynalds |. were of Opinion, that the Inſtrument ought not to be read; 

| for that if not quite void for Uncertainty it could be only good for the 
. Admiſſion of the Perſon firſt named. Then four Pieces of Parchment 


all duly ſtamped, which purported. to be the ſeveral Admiſſions of the 


four Perſons: laſt named on the faid nineteenth Day of December, were 
offered in Evidence: But it being proved by the Witneſs producing 

them, that they were not ſtamped till two Months after the ſaid Day, 

the ſame three Judges were of Opinion, that as theſe Parchments were 

not ſtamped at the Time of the Admiſſion, they could not be Bide - 

| | Al 2 


* 
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any wiſe direQly: or indirectly given, paid, ſecured, or contracted for, 


: r -A M Þ %. / SE 
Evidence, becauſe no Certificate of the Payment of the Penalties was pro- 
472, Bit Whete the Penalty has been paid, and a Receipt for the Pay- 
ment therevf is produced, ah Inſtrument is good and available in all 
Courts, although it were not ſtamped at the Time it was executed; for : 
the deſign of the ſeveral Statutes is only to prevent Frauds in the Stamp 
Duties. ELON * oY 1 
* 13. Upon 2 Writ of Error it appeared from a Bill of Exceptions, that *Page613 
2 Patent which had been given in Evidence was not ſtamped at the Time 8 
it was ſealed: and the Queſtion was, whethec the Patent ought to have Nerv. the 
deen admitted as Evidence? The whole Court were of Opinion, that being Nhop of 
ſtamped at the Time of the Trial it was admiſſible Evidence; for that the Cher. 
Intention of the Stamp Acts is not to make unſtamped Deeds abſolutely 
void, but to add a Penalty, which has in the preſent Caſe been paid, for 
enforcing the Payment of the Stamp Duties, 1 
14. A Motion was made to et aſide a Verdict becauſe a Diftringas was 8 Mod. 126. 
not ſtamped at the Time of the Trial; but the Solicitor having taken Care Anon, 
to get it ſtamped before the Poſea was brought in, uo Rule was made; And Str. 575+ 
by the Court; as the Di/tringas is now ſtamped, we cannot take Notice 
whether it were ſo or not at the Aſſize; and if it were not, Advantage 
ſhould have been then taken of the Defect. | : © Se | 

15. From the Words of the ſeveral Statutes and from thoſe Caſes it ap- ag laden- 
pears, that nothing more is in the general intended than to make unſtamped ture of Ap» 
Inſtruments void to certain Purpoſes; but by the 8 4. c. 9. par. 39. it is preaticeſhip 
enated, ©* That all Indentures of Apprenticeſhip, wherein ſhall not be get du 


© truly inſerted oc written the full Sum and Sums of Money received, or in _ 5 


* 


«* with or in relation to any Clerk, Apprentice, or Servant, or whereupon 

© the Duties payable by this AQ ſhall not be paid or lawtully tendered, or | * \ 

* which ſhall not be ſtamped or lawfully tendered to be ſtamped, ſhall be 

5 1 and not available in any Court or Place to any Purpoſe what- 

© loever,”? 5 

16. And by par. 43. it is enacted, "That no Indenture required by this 

“Act to be ſtamped, ſhall be given in Evidence in any Suit brought by a 

« Party thereunto, unleſs the Party, on whoſe Behalf it is intended to be 

given in Evidence, do firſt make Oath, that to the beſt of his Knowledge 

* the Sum therein mentioned was all that was directly or indirectly given 

* or contracted for, in reſpect of ſuch Clerk, Apprentice, or Servant, to 

* or for the Benefit of the Maſter or Miſtreſs, with whom ſuch Clerk, Ap- 

** prentice, or Servant was placed.” | | „ 
17, An Apprentice had ſerved three Years: but the Maſter had never gtr, 303: 

pad the Duty of Sixpence in the Pourd for the Money received with him, The lnhable 

This Caſe being referred to Forzeſcue J. who went the Circuit, he was of tants of Cu» 

Opinion, that as ix Months Time was given for the Maſter to pay the Duty 3 

in, a Settlement was during that Time gained which could not afterwards of x und. 

be defeated ; and the Seſſions held it to be a Settlement. Upon removing | 

the Order of Setfions it was quaſhed; and by the Court: this would be 


of 


- making the Indenture good to one Purpoſe, when by the 8 of Ann. c. 9. it 


13 declared, that ſuch Indentute ſhall not be good to any Purpoſe whatſo- 
ever; and the poſitive Words of an Act of Parliament, however hard the 


Cale js, are not to be broke throvgh, 


- 


D) Df 


) Df. Regulations foz pꝛeventing Frauds t 
the Prejudice of the Stamp Duties, 

4 ; A 5 many of the Stamp Duties were at firſt impoſed for a Time, the 

Regulations concerning them were of Courſe temporary: But a 

the different Acts of Parliament, by which thoſe Duties were impoſed, hare 

been all made perpetual, or are fo continued as to be at this Day in Force, 


it may once for all be obſerved, that the Regulation do ſtill ſubſiſt, 


page 614 1. By writing a ſecond Matter liable to a Stamp Duty upon Vella, 
7 Parchment, or Paper, which has not been a ſecond Time duly 


ſtamped. 


eng fer 4. By the 1 Arn. ft. 2. c. 22. par. 2. it is enacted, “ That if any Perſon 
| ee og «or Perſons ſhall write or ingroſs, or cauſe to be written or ingroſſed, 
ſame Stamp © either the Whole or any Part of any Writ, Mandate, Bond, Aﬀidavi, 
for ſome ſe- © or other Writing, Matter, or Thing whatſoever, in reſpect wherenf any 
con Mat- © Duty is payable by any of the Acts for impoſing Stamp Duties, on the 
« Whole or any Part of any Piece of Vellum, Parchment, or Paper, where- 
| 4 on there ſhall have been before written any other Writ, Mandate, Bond, 
| „ Affidavit, or other Writing, Matter, or Thing, in reſpe& whereof any 
Duty was payable by any of the ſaid Acts, before ſuch: Vellum, Parchs 
. ment, or Paper ſhall have been again marked or ſtamped according to the 
. * fajd Acts; or ſhall fraudulently eraſe or ſcrape out, or cauſe to be eraſed 
„. or ſcraped out, the Name or Names of any Perſon or Perſons, or any 
4 Sum, Date, or other Thing written in ſuch Writ, Mandate, Bond, 
| « Affidavit, or other Writing, Matter, or Thing as aforeſaid, or (hall 
3 4 fraudulently cut, tear, or get off any Mark or Stamp from any Piece of 
| - „ Vellum, Parchment, or Paper, or any Part thereof, with Intent to uſe 
Ep & ſuch Mark or Stamp for any other Writing, Matter, or Thing, in reſpe& 
: * whereof ary Duty ſhall be payable by Virtue of any of the fad Acts, 
3 & that then, ſo often, and in every ſuch Caſe, every Perſon fo offending 
& in any of the Particulars before mentioned ſhall for every ſuch Offence 
« forfeit the Sum of twenty Pounds with full Coſts of Suit.“ 

The Afigr- 3. But by the 4 Hun. c. 16. por. 20. it is enafted, © That a Sheriff or 
e & other Officer, at the Requeſt aud Coſts of the Plaintiff in the Action 
Keil, way a8 « or his Attorney, ſhali ail:gn a Bail Bond, or other Security taken by ſuch 
ampel at Sheriff or Office! fim the Bail to the Plaintiff in the Action, by endorkng 
the Time of e the ſame, and acteſſing it under his Hand and Seal in the Preſence of two 

omg the ee credible Witneſſes, which may be done without any Stamp.“ 
But it mult 4. It is provided however by the ſame par. That the Aſſignment ſo 
| beicr» za 4 endorſed muſt be duly ſlamped, before any Action is brought upon the 

Aion is «© Bail Bond.” | : : ; 


—— — — — * 


brought , | 
upon th | | 
Pail 3 3 „ ; : 1 N 
SeveralMat-' 5. By the 12 . c. 9. par. 24. it is enacted, That where any more than 
ters written © one of any the Matters or Things hereby charged with any Stamp Dut) 
upon the 4c ſhall be ingroſſed, written, entered, or regiſtered upon one Piece c 
eee « Vellum, Parchment, or Paper, the ſaid reſpective Duties hereby granted 
or Paper to 4 my, be ag wart are charged upon every one of ſuch Matters di 
de charged Things reſpectively.“ e . 
an. | is N g Th 3%„ea WA 


4 


1 f 


Es 0 N 3 3 
*6, A Warrant of Attorney for entering up Judgment was written upon page GIN 
2 Sheet of Paper, which likewiſe contained a Bond, and had only one Pg 1 
Stamp; whereas by the Statutes impoſing Stamp Duties it ought to have Anoa. Mich. 
had two. Judgment having been entered up by Virtue of this Warrant, the 4 Aon. 
Court was moved that the Judgment and Execution thereupon might be ſet 15 
zide: But by the Court: there may be Reaſon to refuſe ſuch Warrant of 
Attorney in Evidence, but there is none to hold it void; for there is no- 
thing in either of the Stamp Acts which makes it ſo. 488 
7. This, which is an anonymous Caſe, is very ſhortly reported 3 and 
there was probably ſome other Reaſon tor the Judgment; for that men- 
tioned by the Reporter is ſo inconcluſive, that the Judgment of the 
Court cannot be preſumed to have been thereupon founded. It is not ealy |" 
to conceive a Caſe, wherein ſuch Warrant of Atcorney could have been of «9 
fered in Evidence: But to allow the Poſſibility of ſuch a Caſe, if the Court 
would have been of Opinion, that it would not have been admiſſible Evi- 
dence, the Jan tag entered up upon it ſeems to be had; for in the Clauſe 
of the 5 & 6 of V. & M. c. 21. and of the ꝙ & 19 ,. z. c. 25. in which it 
is enacted, that no Deed, In/irument or Writing /hall be pleaded or given in 
Evidence in any Court, until the Vellum, Parchment or Paper, on auhich 
fach Deed, Inflrument er Writing /hall be written or made, ſhall be marked 
or famped with a lawful Mark or Stamp, it is added, or be admitted in any 
Gurt to be good, uſeful or available in Law or Equity. | ED! 
8. By the 1 Ann. ff. 2. c. 22. par. 5. it is enacted, “ That all Writings, penalty for 
« Matters and Things; in retpe& whereof any Stamp Duties ſhall be pay- not writing 
« able, ſhall be written in ſuch Manner, that ſome Part thereof ſhall be Part of the 
* upon or as nest as Conveniently can be to the Stamps or Marks, which 3 
* ſball in Purſuance of any Act of Parliament be placed upon the Vellum, be Stamps. 
«* Parchment or Paper whereupon the tame ſhall be titten or ingroſſed, | 
« upon Pain that the Perſon, who ſha!! write or ingroſs, or cauſe to be 
« written or ingroſſed, any ſuch Writing, Matter or Thing contrary to the 


„Tenor and true Meaning hereof, ſha!l for ever y ſach Ottence forfeit the 
Sum of Ten Pounds with full Colts of Suit,” ; 


2. In the Manner of writing certain Matters. 


9. By the 5 V. M. c. 21. POR 155 it is enacted, That to the End Records, 

* their Majeſties may not be defrauded of any of the Duties hereby granted, Peeds ad 
P14 % . " ; 2 2 all Writings 
all Records, Writs, Pleadings and other Proceedings in Courts of Law 4% be in- 

* and Equity, and all Deeds, Inſtruments and Writings whatſoever hereby groſſed and 
charged, ſhall be ingrofſed and written in ſuch Manner as they have written as. 
deen uſually accuſtomed to be written or are now written,” they uſually 


28 In the 9 & 10 . z. c. 25. par. 64. there is a Clauſe to the ſame have been. 
225 | . | p „ ' 


3. In legal Proceedings. 


11, By the 5 W. & M. c. 21, par. 4. for the preventing of Abuſes com- Penalty 
mitted by arrefling Berſons without any Writ or legal Proceſs to juſtify open. $2; 
the ſame, by Means whereof the Duty bereby given to the Crown gon dew 74 
ſuch Proceſs will be loſt, it is enacted, That every Officer or Clerk Time 2 
5 ere to the Court of King's Bench, Common Pleas or Exche- fgaiag a 
- 2 who ſhall Ggn any Writ or Proceſs before Judgment to arreſt any Writ orPro- 
Terſon or Perſons thereupon, ſhall at the Signing thereof ſer m—_ cel, 

£ 1 u 


J \ 


e 
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h) ©f, Regalen fo 
the Prejudice of the Stamp Duties. 


13 S many of the Stamp Duties were at firſt impoſed for a Time, the 
| Regulations concerning chem were of Courſe temporary: But a 
the different Acts of Parliament, by which thoſe Duties were impoſed, hare 
been all made perpetual, or are fo continued as to be at this Day in Force, 
it may once for all be obſerved, that the Regulation do ſtill ſubſiſt. 


page 614 * 1, By writing a ſecond Matter liable to a Stamp Duty upon Vellun, 
Pearchment, or Paper, which has not been a ſecond Time duly 
| ſtamped. ou | PE IN e 


22 for 2. By the 1 Ann. /?. 2. c. 22. par. 2. it is enacted, © That if any Perſon 
| en muy t or Perſons ſhall write or ingroſs, or cauſe to be written or ingroſſed, 
Pas. Stamp © either the Whole or any Part of any Writ, Mandate, Bond, Affdavi, 
for ſome ſe or other Writing, Matter, or Thing whatſoever, in teſpect whereof any 
con Mat- © Duty is payable by any of the Acts for impoſing Stamp Duties, on the 
* et to ce Whole or any Part of any Piece of Vellum, Parchment, or Paper, where- 
Duty. P * on there ſhall have been before written any other Writ, Mandate, Bond, 
4 Aﬀidavit, or other Writing, Matter, or Thing, in reſpe& whereof an) 
„ Duty was payable by any of the ſaid Acts, before ſuch Vellum, Parchs 

„ ment, or Paper ſhall have been again marked or ſtamped according to the 

4 fajd Acts; or ſhall fraudulently eraſe or ſcrape out, or cauſe to be eraſed 

, gr ſcraped out, the Name or Names of any Perſon or Perſons, or any 

«© Sum, Date, or other Thing written in ſuch Writ, Mandate, Bond, 

« Affidavit, or other Writing, Matter, or Thing as aforeſaid, or ſhall 


* fraudulently cut, tear, or get off any Mark or Stamp from any Piece of 


« Vellum, Parchment, or Paper, or any Part thereof, with Intent to uſe 


& ſuch Mark or Stamp fur any other Writing, Matter, or Thing, in teſpect 
* whereof ary Duty ſhall be payable by Virtue of any of the ſaid Atty, 
Rk & that then, ſo often, and in every ſuch Caſe, every Perſon fo offending 
& in any of the Particulars before mentioned ſhall for every ſuch Offence 
15 44 forfeit the Sum of twenty Pounds with full Coſts of Suit.“ 
The Afigr- * 3. But by the 4 Aur. c. 16. por. 20. it is enacted, That a Sheriff ot 
went of 4 other Officer, at the Requeſt aud Coſts of the Plaintiff in the ARion 
| 69% pay « or his Attorney, ſhall ahgn a Bail Bond, or other Security taken by ſuch 
ampel at ** Sheriff or Officei from the Bail to the PlaintiF in the Action, by endorkng 
the Time of © the ſame, and atieſſing it onder his Hand and Seal in the Preſence of two 
06 Why the 5 credible Witneſſes, which may be done without any Stamp.“ 


But it mut 4. It is provided however by the ſame par. That the Aſſignment fo 
beicr- an 4 endorſed muſt be duly ſlamped, before any Action is brought upon the 
Aion is (e Bail Bond.“ e 85 ö : 
brought , + F . | Ben's 
upon the . | 5 
Pail Bond. boo! 


dh. 


SeveralMat-! 5. By the 12 J. c. 9. par. 24. it is enacted, “ That where any more thin 


ters written © one of any the Matters or Things hereby charged with any Stamp Dut) 
upon the c ſhall be ingroſſed, written, entered, or regiſtered upon one Piece of 
De ovens * Vellum, Parchment, or Paper, the faid reſpective Duties 3 granted 
. ">a to £* fball, be ws 1 pac aa charged upon every one of ſuch 00 
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*6, A Warrant of Attorney for entering up Judgment was written upon page 61s 
2 Sheet of Paper, which likewiſe contained a Bond, and had only one Selk. ag 
Stamp; whereas by the Statutes impoſing Stamp Duties it ought to have Anoa.Mich. 
bad two. Judgment having been entered up by Virtue of this Warrant, the 4 Aon. 
Court was moved that the Judgment and Execution thereupon might be ſet 
aſide : But by the Court: there may be Reaſon to refuſe ſuch Warrant of 
Attorney in Evidence, but there is none to hold it void; for there is no- 
thing in either of the Stamp Acts which makes it ſo. CRT 
7, This, which is an anonymous Cale, is very. ſhortly reported 3 and 
there was probably ſome other Reaſon tor the Judgment; for that men- 
tioned by the Reporter is ſo inconcluſive, that the Judgment of the 
Court cannot be 2 to have been thereupon founded. It is not eaſy 
to concei ve a Caſe, wherein ſuch Warrant of Attorney could have been of= 
fered in Evidence: But to allow the Poſſibility of ſuch a Caſe, if the Court 
would have been of Opinion, that it would not have been admiſſible Evi- 
dence, the Judgment entered up upon it ſeems to be bad z for in the Clauſe 
of the 5 & 6 of . & M. c. 21. and of theg & 10 . 3. c. 25. in which it 
is enated, that no Deed, In/irument or Writing /hall be pleaded or given in 
Evidence in any Court, until the Vellum, Parchment or Puper, on auhich 
ſach Deed, Inflrument er Writing /ball be written or made, ſhall be marked 
or flamped with a lawful Mark or Stamp, it is added, or be admitted in a 
Curt to be good, uſeful or available in Law or Equity. | A: 
8. By the 1 Ann. ft. 2. c. 22. par. 5. it is enacted, That all Writings, penalty for 
« Matters and Things, in retpe& whereof any Stamp Duties ſhall be pay- not writing 
« able, ſhall be written in ſuch Manner, that ſome Part thereof ſhall be Part of the 
© upon or as nest as conveniently can be to the Stamps or Marks, which a punts os 
* ſhall in Purſuance of any Act of Parliament be placed upon the Vellum, the Slip 
« Parchment or. Paper whereupon the lame ſhall be written or ingroſſ- 2 8 
upon Pain that the Perſon, who ſhall write or ingroſs, or cauſe to be 
* written or ingroſſed, any ſuch Writing, Matter or Thing Contrary to the 
Tenor and true Meaning hereof, (ha!l for every ſach Offence forfeit the 


« Sum of Ten Pounds with full Coſts of Suit.“ 


2. In the Manner of writing certain Matters. 


9. By the 5 W. M. c. 21. par. 15. it is enacted, That to the End Records, 
* their Majeſties may not be defrauded of any of the Duties hereby granted, Cones and 
© all Records,” Writs, Pleadings and other Proceedings in Courts of Law 55 oF 3 
* and Equity, and all Deeds, Inſtruments and Writings whatſoever hereby groſſed and 
** charged, ſhall be ingroſſed and written in ſuch Manner as they have written as 
been uſually accuſtomed to be written or are now written,” they uſually 


1 the 9 & 10 .. 3. c. 25. par. 64. there is a Clauſe to the fame have been. 


3. In legal Proceedings. 


11, By the 5 W. & M. c. 21, par. 3. for the preventing of Abuſes com- Penalty 

mitted by arrefting Perſons without any Writ or legal Proceſs to juſtify up LF 
ſame, by Means whereof the Duty bereby given to the Crown 8 n des i . 

ſuch Proceſs will be loſt, it is enacted; That every Officer or Clerk Tine a 

belonging to the Court of King's Bench, Common Pleas or Exche- figaing a 

Si — who ſhall Ggn any Writ or Proceſs before Judgment to arreſt any Writ orPro- 

: erſon or Perſons thereupon, ſhall at the Signing thereof let down cl, _ 

Sg „ 1 upon 


* C of. 
{ 
\ 


4d : 
* * . 
— \ »:# 


* l 


Penalty 
upon a She- 
riff deliver- 
ing out a 
Warrant 


Without 


having a 
| Writ in his 
_ Cuſtody, 


Penalty 
upon a She- 
riff, not let- 
ting down 
upon a2 
7 the 
Time of de 
_livering it 


bolt. 


— 


| »PigeG16 « upon ſuch Writ or Proceſs the Day and Year of ſigni the fame 


4 * 


— 2 


ES — £6 


* which ſhall be entered upon the Remembrance, or in the Book where 


4 the Abſtract of ſuch Writ or Proceſs ſhall be entered, upon Pain to fo. 


« feit the ſum of Ten Pounds for every Offence or NegleR of ſuch 
h I. 8 | Officer 


32. In the 9 10 W. 3. c. 25. par. 42. there is a Clauſe to the fave 


13. By the 6G. 1. c. 21. par. 53- after reciting, that many Under 
riffs and other Perſons acting as ſuch do make = prompt ea — obo 
rants 10 Attornies,” Bailiffs and others, for the arreſting and taking of Per- 
fons into Cuſtody upon mean Proceſs, without having any Writ or other 
legal Proceſs in their Cuſtody to juſtify the ſame, whereby his Majeſties 
Duties are greatly leſſened and his Subjects aggrieved, it is enacted, © That 
„ if any High Sheriff, Under Sheriff, or his or their Deputy or Deputies 
ic their Clerks or Agents ſhall make or cauſe to be made ot delivered out 
< to any Perſon or Perſons whomſoever any Warrant or Warrants, either 
<*© Blank or filled up in part or in all, before they or ſome of them ſhall actu- 
<« ally have in their Cuſtody the reſpective Writs upon which ſuch War- 
* rants ſhould and ought to ifſue, that then the ſeveral: Perſons ſo offend- 
„ing, and every of them, ſhall forfeit the Sum of Ten Pounds for every 
6 ſuch Offence.” 1 . | Ps 1 

14. By par. 54. after reciting, that by one Statute made in the fifth Year 
of the Reign of King William and Queen Mary, for granting to their Ma- 
jeſties ſeveral Duties upon ſtamped Vellum, Parchment and Paper, and by 
another made in the Ninth Year of his ſaid Majeſty's Reign for granting to 
his Majeſty his Heirs and Succeſſors further Duties upon Stamped Vellum, 
Parchment and Paper, it was inter alia enacted, That every Officer or 
Clerk belonging to the Court of King's Bench, Common Pleas or Exchequer, 
who ſhould ſign any Writ before Judgment to arreſt any Perſon or Perſons 
thereupon, ;ſhould at the ſigning thereof ſet down upon ſuch Writ or Pro- 
ceſs the Day and Year of his ſigning the ſame, under the Forfeiture of Ten 
Pounds for every ſuch Offence or Neglect, it is for the better preventing 
the Offence aforeſaid enacted, That every Warrant, to be made out or 
« 1{ſuced upon any ſuch Writ or Writs, ſhall have the ſame Day and Year 
„ plainly and: diſtinctly ſet down thereon as ſhall be ſo ſet down upon the 
« Writ itfelf, under the Forfeiture of Ten Pounds for every ſuch Negled 


© or Omitlion, to be paid by the Perſon who ſhall write, fill up, or deliver 


Penalty for 
not filing 
Common 
Bail in due 
Time. 


% out tuch Warrant.” "i 

15, By the 9 & 10 W. z. c. 25. par, 33. it is enacted, * That when 
* Common Bail is to be filed in any Court whatſoever, or an Appearance 1s 
© co be upon ſuch Common Bail, the Defendant ſhall cauſe ſuch . 
4 ance or Common Bail to be entefed or filed, within eight Days after the 
© Day upon which the Proceſs on which the Defendant is arreſted ſhall be 


„ Feturnable, upon Penalty of five Pounds to be paid to the Plaintiff, for 


Str. 937. 
White v, 


Helland. 


« which” the Court ſhall immediately award Judgment, whereupon tht 
% Plaintiff may take out Execution.“ ; 5 : 
16. Upon Debate it was holden that an 2bſolute Rule ſhould be made in 
the firſt Inſtance for Judgment for five Pounds, for. not having filed Com. 
mon Bail according tothe 9 10 W. z. c. 25. the Words of the Statute 
being, that the Court ſhall immediately award Judgment, whereupon the 


. Plaintiff may take out Execution. 


Penalty 
Wen an 
Officer or 


17. By the 1 Ann. /t. 2. c. 22. par. 1, for the Preventipn of ſeveral Frauds, 


4 


whereby her Majeſty's Duties by the ſeveral Acts of Parliament in that 
Behalf made impoſed on ſtamped Vellum, Parchment and Paper bave been 


Attorney in very much. leſſened, it is enacted, That if any Clerk, Officer, 11 


certain 


Cales. 


1 Solicitor or other Perſon, to whom it ſhall appertain, or who ſhall A 
„ employed or intruſted, to enter ot file any Action, Plaint, Bal, fr 


wy peatance, 


8. 'T: A 8 M P 8. 5 ; 9 : 
« pearance, Admiſſion or other Matter or Thing, in reſpect whereof. an 
« Duty ſball be payable by Virtue of che ſaid Acts or any of them, wall 
« neglect to enter, file or record the ſame, as by Law the ſame: ought | 
« #t0 be entered, filed or recorded, within the Space of four Months Page 6t7- 
« after ſuch Clerk, Officer, Attorney, Salicitor or other Perſon ſhall have : 
« received any Money, for or in reſpect of the entering, filing or record- 
« ing of any ſuch Action, Plaint, Bail, Appearance, Admiſſion, or other - | 
&« Matter or Thing, or ſhall have promiſed or undertaken to enter, file or 
« record the ſame; or ſhall neglect to enter, file or record any ſuch Ac- 
« tion, Plaint, Bail, Appearance, or other Matter or Thing, before any 
« ſubſequent, further or other Proceeding, Matter or Thing in, upon or 
« relating to the ſame ſhall be had, entered, filed or recorded; or if any 
« Clerk, Officer, Attorney, Solicitor, or other Perſon or Perſons ſhall 
« ttanſact, enter, record or file any ſuch Suit or other Proceeding, Matter 
« or Thing ſubſequent and relating to ſuch Action, Plaint or Appearance, 
© before the ſame ſhall have been duly entered, filed or recorded, that | 
« then every ſuch Clerk, Officer, Attorney, Solicitor or other Perſon, fa 
« negleQing or offending, ſhall for every ſuch Offence or Neglect forfeit 
« the Sum of twenty Pounds with full Coſts of Suit.“ VVV 
18. But by the ſame par. it is provided, That nothing in this Act - 
« contained ſhall extend, or be conſtrued to extend, to oblige or compel 
« any Clerk, Officer or other Perſon to enter or file an Appearance, where 


99 | % 


19. By par. 3. it is enacted, That every Perſon, who ſhall in any Suit A Forfeicure 


« or Information, commenced or brought upon in Purſuance of this AR, and Diſabi- 
ee the 
* incur the Forfeitures and Diſabilities which ſuch Offender would have 0 
* incurred, if he had been convicted of writing centtary to the Acts im- Officer or 
* poſiag Stam p Duties, or any of them, the Entry of any Plaint or Action, Attorney ia 
* orzny Writ, Bond, or other Writing, Matter or Thing on Vellums ſuch Caſes. 
* Parchment or Paper not marked or ſtamped according to the ſaid Acts, 
* nor having any Stamp or Mark thereon reſembling any of the Marks or 
© Stamps in the ſaid Acts or any of them mentioned.“ | 
20, By the 6 C. 1. c. 21. par. 56, it is enacted, * That all Pains, Pe- The Penal- 
* nalties and Proviſions given and laid on by this Act, and by an AR ties inflited 
* patſed in the firſt Year of the Reign of her late Majeſty Queen Anne, 9 ace 
* intituled, An Ad for preventing Frauds in her Majefly's Dutigs upon + ab xg. 
* famped Vellum, Parchment and Paper, for the Puniſhment and Preven- the like 
jt tion of ſuch Frauds and Ogiſſions as are herein and therein mentioned or Frauds a- 
„ ended, relating to the Duties then in Being,.ſhall extend, and be as 
> conſtrued to extend, to the like Frauds'and Omiſſions, relating to any rai AQs. 
To of his Majeſty's other Stamp Duties, impoſed or lard on lince the making | 
ol the ſaid laſt mentioned AQ.” SIR 5 | VF 
21. But by the 5 Hun. c. 19. J. 29. After reciting, that by reaſon of the The Attor- 
doubtful Wording of the Statute made in the firſt Year of her Majeſty's vez or Clerk 
Reign, intituled, Au Ar fer preventing Frands in her Majeſty's Duttes of — 
«pan f'amped Vellum, Parchment and Paper, the Attornies and Clerks of 1 2D 
the ſeveral Courts of Record at Weſtminſter may be in Danger of incur- nalty or Dif- 
nag the Penalties, Forfeitures and Diſabilities, mentioned in the ſaid Act ability, by 
id other former Acts relating to the ſaid Duties, by reaſon of their pro- Re wh 
ceeding in any Actions or Suits in any of the ſaid Courts, before the At- 8,00: 
torney or Clerk of the adverſe Party hath entered, filed or recorded ſuch ney or Clerk 
l Appearance, or other Matter or Thing, as he or they ought to of the other 
e entered, filed or recorded in the ſaid reſpective Courts, it is for the Party, 
| TT. explain- 


8: 


. 


A 


= 


= 


© or be proſecuted for any Penalty, Forfeiture or Diſability mentioned in 


3 _ © the ſaid AR, for or by Reaſon of his or their having tranſad « th 
. ®Page618 © recorded or filed — — or other Proceeding, 8 3 Thing * 
7 ſubſequent or relating to any Action, Plaint, Bail or Appearan |; here 
- 8 J Appearance, which 
_ © by any other Perſon or Perſons ought to have been entered; filed or Pap 
*, recorded in any of the ſaid Courts, before the ſame hath been or ſhall be TY 
+ duly entered, filed or recorded, any Thing in the ſaid ſeveral: As or BA 
* any of them, or in the preſent Act to the contrary thereof in any wiſe «fl 
* notwithſtanding.” e e OA NRF OLDIES DE Shag 67 25 
ee . ee e e ee Jp n 
+ 4. In News-Papers, Almanacks and Pamphlets, "4 
The Paper 22. By the 10 Aun. c. 19. par. 104. it is enacted, That all 1 
e % upon which any News-Paper or Pamphlet ſhall be printed, eats, ” 
r upon to to be uſed in printing Pamphlets exceeding one Sheet of Paper only er- 1 
ſtamped © cepted, ſhall before ſuch Printing be brought to the head Office for 5 
re it is « ſtamping or marking Vellum, Parchment'or Paper, and the Commili- 5 
5 << oners for managing the Stamp Duties by themſelves, or by their Officers | 42 
% employed under them, ſhall and they are hereby impowered and te "A 
> des forthwith upon' Demand to them made by any Perſon or Per- 5 
% ſons, to ſtamp or mark any Quantities or Par: els of Paper, he or they 7 
«© paying to the Receiver General of the Stamp Duties for the Time be- 25 
* ing, or to his Deputy or Clerk, for the Uſe of her Majeſty her Hein * 
* 75 Succeſſots, the reſpeQive Duties payable for the by this 0 
66 G. : Fo 0h : Treg: | | 
| Penalty for 23. By par. 105. it is enacted, That if any Perſon or Corporation 4 
Elling a « ſhall print any News-Paper or Pamphlet, Pamphlets exceeding one 5 
uaſtamped Sheet only excegted, or ſell, utter or expoſe to Sale any ſuch News 2 
Newi- Pa- Paper or Pamphlet, before the Paper whereupon the ſame ſhall be te- - 
per. ( ſpectively printed ſhall-appear to have been duly- ſtamped or marked, 
1 then every ſuch Perſon or Corporation fo offending ſhall for every ſuch 8 
* | 4110 orfeit the Sum of ten Pounds, together with full Cofts of 2h 
| 4 Suit.“ e ; 186 i t 
Penalty for 24. By par. 118. it is enacted, © That all and every Perſon and Per- 5 
955 2 ee “ ſons, who ſhall print or publiſh any Advertiſement, ſball, within the G 
en Adver- Space of thirty Days after the Printing or Publication of ſuch Advertiſe- A 
tiſemente. ment, pay the Duty or Duties thereon hereby charged to the reſpedtire 4 
| * Perſons to whom the ſame are hereby appointed to be paid, and in De- « 
et fault of ſuch Payment within the Time hetein before fr that' Purpoſe 5 
limited, the Printer or Publiſher of every ſuch Advertiſement ſhall be 5 
*- liable to pay treble the Duties before by this Act chargeable thereupos, . 
to be recovered with full Coſts of Suit.“ | 6 
. Proviſion for 25. By the 5 G. 3. c. 46. par. 10. after reciting, that whereas the 6 
ſecuring the © Printers and Publiſhers only are liable to the Duties impoſed upon Ad- 6 
eee vertiſements, whereby great Loſſes happen to the Revenue, it is enaQed, 6 


ments, hat neither the Commiſſioners of the Stamp Duties, nor any Officer 
4 « for diſtributing Stamps, ſhall deli ver any ſtamped Paper for printing 20 
© Pamphlet, or any publick News, Intelligence or Occurrences, of 
44 contained in one Sheet or any leſſer Piece of Paper, unleſs the P 
: applying firſt give Security for Payment of the Duties for the Ad 
Na * ments which ſhall be printed thereupon.“ * . 
5 446 26, By the 10 A. c. _ par. 175. it is for the better ev 1 
deemed Al- Majeſty's Duties upon Calendars and Almanacks enaQted, — 
manack z. Books and Pamphlets, ſerving chiefly to the Purpoſe of an 
dy whatſoever Name or Names entitled or deſcribed, ſhall be chu ” 


* 


\ « 


* 


Ae Fo 


« this Act on Pamphlets or other printed Papers,” 


5 W 3 

« with the Duties impoſed by an AR in that Caſe made in the firſt Seſſion 
« of this preſent: Parliament, but not with any of the Duties charged by _ 
. f # f 7 
+ By par. 111. it is, for the better collecting and ſecuring the Duties page 61 
oF ned upon Pamphlets og eos, than 5. Sheet of A — | 
Paper, enadted, That one printed Copy of every ſuch Pamphlet, Copy of = 
« which ſhall be printed or publiſhed within the Cities of London 6 
« Weftminfer, or within the Limits of the weekly Bills of Mortality, d at the 
« ſhall within the Space of fix Days after the printing thereof be stamp Of- 
« hroughe to the Head Office for eee, or agg Vellum, Parch-'fice. 
« ment or Paper; and the Title thereof with the Number of Sheets 
« contained therein, and the Duty hereby charged thereon, ſhall be fe- 
i ziſtered or entered in a Book there to be kept for that Purpoſe, which 
« Duty ſhall be thereupon paid'to the Receiver General of the Stamp Du- 
« ties or his Deputy or Clerk, who ſhall thereupon forthwith give a 
« Receipt for the ſame on ſuch printed Copy, or the ſame ſhall be ſtamped 
4 to denote the Payment of the Duty hereby charged on ſuch Pamphlet: 
« And that one printed Copy of every ſuch Pamphlet as laſt mentioned, 
« which ſhall be printed or publiſhed in any Part of Great Britain, not 
« being within the Limits laſt before mentioned, ſhall within the Space 
« of fourteen Days after the printing thereof be brought to ſome: Head 
« Collector of the Stamp Duties, who is hereby r; quired forthwith to 
© enter the Title thereof with the Number of Sheets contained therein, 
4 and the Duty hereby charged thereon, in a took to be by him kept 
« for that Purpoſe, which Duty ſhall be thereupon paid to ſuch Collec- 
« tor, who {ball thereupon give a Receipt for the ſame on ſuch printed 
« Co ye? - | b : a | T8 : 

1b. By par, 112, it is enacted, That if any Pamphlet containing more Penalty for 
than one Sheet of Paper ſhall be printed or publiſhed, and the Duty not entering 
© hereby charged thereon ſhall not be duly paid, and the Title thereof rode 


* regiſtered, and one Copy thereof ſtamped where required ſo, to be, . 


| © within the reſpective Times herein before for thoſe ſeveral Purpoſes the Stamp 


limited, that then the Author, Printer, Publiſher, and all other Perſons Office. 
* concerned in or about the Printing or Publiſhing of ſuch Pamphlet, 

* ſhall loſe all Property therein, and in every Copy thereof, although the 

* Title thereto were regiſtered in the Book of the Stationers in London, 

* according to the late Act of Parliament made in that Behalf, ſo as any 

© Perſon notwithſtanding the (aid Act may freely print, and publiſh the 

* ſame, paying the Duty payable in reſpeR a by virtue of this Act, 1 

* without being liable to any Action, Proſecution or Penalty for ſo doing: | 
* any Thing in the faid Act of Parliament, for veſting the Copies of 
* printed Books in the Authors or Purchaſers of ſuch Copies, or in any 

„ Bye-Law contained, or any Cuſtom or other Thing to the contrery not- 

* withſtanding: And the Printer and Publiſher of tuch Pamphlet, and 
every other Perſon concerned in the Printing or Publiſhing thereof, 
: my in tuch Caſes forfeit the dum of twenty Pounds with full Coſts of 

£7 : | = i = 


29. By hoy: 113. it is enacted, That no Perſon whatſoever ſhall ſell Penalty for 
„ expole to Sale any ſuch Pamphlet, without the true teſpective Name felling a 
12 Names, and the Place or Places of Abode of ſome known Perſon or CO 
? Perſons, by and for whom the ſame was really and truly printed or, pub- trug Name 
„ ed, written or printed thereupon, upon Pain that every Perſon of- of the Pria- 
7 lending herein ſhall for every ſuch Offence forfeit the Sum of twenty ter or Pub- 
* Pounds with full Coſts of Suit.“ e 

. | 5. 1 


* 


5 x = 8 : * 4 M N 8. 


F. In the Money or other Conſideration given with an Appremice. 


 Peogltyfor 30. By the 8 Ann, c. 9. par. 38. it is enacted, “ That the full N 
* Sums of Money received, or in any wiſe. directly or inditectly giren 
. ee paid, agteed or contracted for, with or in relation to any Clerk, A ö 
i an Appren- 6c prentice x Servant, which ſhall be within the Kingdom of Great 
tice. in an ©- Britain put or placed to or with any Maſter or Miſtreſs to learn auy 
* «© #*Profeſlion, Trade or Employment, ſhall be truly inſerted and written 
P age 620 in Words at length in ſome Indenture ot other Writing,” which (hal 
contain the Covenants, Articles, Contracts or Agreements relating to the 
{5 Service af ſuch Clerk, Apprentice or Servant as aforeſaid, and (i 
beat Date upon the Diy of the Signing,” Sealing or other Execution of 
* the fame, upon Pain that every Maſter or Miftrefs, to or with whom 
or to whoſe Ute any Sum of Money whatſoever: ſhall be given, paid, 
„ ſecured or contracted for, 1n-reſpe& of any ſuch Clerk, Apprentice or 
Servant, which ſhalt not be truly and fully to inferted and ſpecified in 
\ *© ſome ſuch Indenture or other Writing, ſhall for every ſuch Offence for- 
„ feit double the Sum fo given, paid, 'fecured or conttacted for; the one 
„ Moiety of which Forfeiture ſhall be to her Majeſty, her Heirs and Suc- 
"46. ceſſors, and the other Moiety to any Perſon or Perſons, who ſhall inform 
<< and ſue for the („ne by Action of Debt, Bill, Plaint or Information in 
any Court of Record at Meſlmirſter, or in the Exchequer of Scotland, 
«© at any Time after the executing, making or ſigning of any ſuch Inden- 
o © ture or Writing, or making any ſuch Contract or Agreement, and within 
* one Year after the Time limited or appointed for the Service of ſuch 
5 Clerk, Apprentice or Servant to or with ſuch Maſter or Miſtreſs ſhall be 
e eee —. | 5 85 

An Appren- 31. By par. 39. it is enacted, “ That all Indentures or Writings 25 
tice where *© afyrefaid, wherein ſhall not truly be inſerted and written the full Sum 
_ the Duties 44 and Sums of Money received, or in any wiſe direQly or indirectly given, 
8 4 paid, ſecured or contracted for, with or in Relation to ſuch Clerk, Ap- 
ed from ex - prentice or Servant as aforeſaid, or whereupon the Duties payable by 
erciſing the '< this Act ſhall not be duly paid or lawfuily tendered, or which ſhall not 
Trade. be ſtamped or lawfully tendered to be ſtamped according to the Tenor 
| and true Meaning of this Act, within the reſpective Times herein for 
* that Purpoſe ſeverally and teſpectively limited, ſhall be void and not 
„ available in any Court or Place or to any Purpoſe whatſoever ; and the 
Clerk, Apprentice or Servant, whom the ſame ſhall concern or relate to, 
*© ſhall in ſuch Caſe be utterly incapable of being free of any City, Town, 
Corporation or Company, and of following or exercifing the intended 
« Profeſſion, Trade or Employment, any Charter, Cuſtom or Bye-Law 0 

| * the contrary notwithſtanding.” . - 
No Inden- © 32. By par, 45. it is enacted, That no Indenture or Writing, required 
ture of Ap- (c by this Act to be ſtamped, ſhall be given or admitted in Evidence in any 
eee Suit to be brought by any of the Parties thereunto, unleſs the Part), 
ted in Evi. in whoſe Behalf the ſame ſhall be given or admitted in Evidence, do 
gence for « © firſt make Oath, that to the beſt of his or her Knowledge the Sum © 
Party there- © Sums, therein for that Purpoſe inſerted or mentioned, was ot we": 
OS really and truly all that was directly or indireQly given, paid, ſe- 
made chat © cured or contracted for, on Behalf or in Reſpect of ſuch Clerk, Ap- 
the Sum prentice or Servant as aforeſaid, to or for the Benefit of the Maſter © 
iven with «© Miſtreſs, to or with whom ſuch Clerk, Apprentice or Servant was put or 


h Ap- « place. 125 
prentice is | 


truly inſert- i : 


33' Py | 


3 


„ 3 8 . 
11, By par. 45. it is enacted, That where any Thing or Things, not Penalty for 
« an ful Money of Great Britain, ſhall directly — indireRtly he. oe paying 
« given, aſſigned, conveyed, delivered, contratted for or ſecured, to or __ Thing q 
« for the Uſe or Bene fit ofany Maſter or Miftreſs, with or in reſpe& of any although — 
« ſueb Clerk, Apprentice or Servant, for whom a Duty is chargeable by Money, _ 
« this AR, the Duties hereby granted and laſt mentioned ſhall be anſwered siven with. 
« and paid for the full Value and Values of ſuch Thing or Things, and the ie Tpren 
« me Duties for the ſaid Values ſhall be ſecured and anſwered in the fame © 
« Manner and Form, and under the like Pains, Penalties, Forfeitures and | 
« JncapaCities, as are before in this Act provided for ſecuring the ſaid Rates 
« ypon Monies given or paid, or agreed to be given or paid, with ſuch 
« Clerks, Apprentices or Servants,” 85 
* 34, But by the 9 An. c. 21. par. 65. After reciting, that ſeveral Per- Page 621 
ſons have through Neglect or Inadvertency omitted to pay the ſeveral Rates Further, 
20d Duties, payable on the Account of Monies or other Conſideration 85 525 
given with any Clerk or Apprentice, and to have the Indentures or Con- bolts # 
| tracts ſtamped within the Times for thoſe Purpoſes reſpeQively limited by Duties on 
the Act of Parliament in that Caſe made, whereby. ſuch Clerks and Ap- what is 
ntices will according to that Act be diſabled to los, or exerciſe the in- Swen with 
tended Trades, Profeſſions or Employments, unleſs ſome further Proviſion _ OP 8 p17 
be made, it is enacted, That upon Payment af the reſpeQtive Rates and 
« Duties, which have been ſo omitted or neglected to be paid, on or; be- 
© fore the twenty -ninth Day of September in the Year of our Lord One 
 « thouſand ſeven hundred and eleven, to ſuch Perſon or Perſons to whom 
* the lame ought to be paid according to the ſaid former Act, and tender- 
ing to be ſtamped ſuch Indentures or Contracts, ſo omitted to be ſtamp- 
« ed, on or before the twenty- fifth Day of December in the faid Year one 
« thouſand ſeven hundred and eleven, the ſame Indentures or Contracts 
* ſhall be ſtamped, and ſhall be good and available in Law or Equity, and 
* the Clerks or Apprentices therein named ſhall be capable of following and 
* exerciſing the reſpeQive intended Trades, Profeſſions or Fmployments, 
* z3 fully as if the Rates and Duties ſo omitted to be paid had been duly 
“ paid, and the Inderſtures or Contracts ſtamped within the reſpective 
«* Times in the ſaid Act for thoſe Purpoſes limited, any Thing therein con- 
« tained to the contrary notwithſtanding.” “ 
35. A Clauſe ta the ſame Effect has been ſince inſerted in a great Num- 
ber 4 Statutes. . | 7 55 by 0 
36. By the 9 Ann. c. 21. par. 66. it is enacted, That if any Maſter or pat 
* Miſtreſs ſhall hereafter TA co pay the Duties or Rates, teen on the ee og 
Account of Money or other Conſideration given with any Clerk, Appren- Matter ne- 
* tice or Servant, within the reſpecti ve Times herein and by an Act paſſed OT Ing Wy 
in the eighth Year of her Majeſty's Reign for that Purpoſe limited, ac- 55 
* cording to the true Intent and Meaning of the ſame, every ſuch Maſter E 
# (ball for every ſuch Neglect forfeit the Sum of fifiy Pounds.” 105 
37- By the 18 G. 2. c. 22. par. 24. it is enacted, That if any Maſter Further Pe- 
* of Miſtreſs ſhall negle& to pay the Rates and Duties, by two ſeveral nalty on a 
Ats of Parliament made and paſſed in the eighth and ginth Years of on e 
Ide Reign of her late Majeſty Queen Arne charged on the Money par ths 
: given with any Clerk, Apprentice or Servant, within, the reſpeQive Duties, 
5 Limes in and by the ſaid Acts limited and appointed in that Behalf, 
„ *ccording to the true Intent and Meaning of the ſame, every ſuch 
f \laſter and Miſtreſs ſhall for every ſuch Offence forfeit and pay double 
| the Rates and Duties, charged and directed to be paid and levied by 
le laid Acts or either of them, over and above all Penalties and For- 
| . . & feitutes 


f 


ment of the - 


% and alſo the Penalties and Porfeitures inflited and incurred. by this 


* miniſtrators, ſuch Sum or Sums of Money as was or were paid to ſuch 


u he lawful to and for any ſuch Clerk, Apprentice or Servant, to fue for 


“ for not ſerving the Time, which he, ſhe or they were reſpeQvely 


All Penal- 


ties dif- 


charged up- 
on Fayment 
of doubie 
Duties by 
the Maſter, 


„ and before any Suit or Proſecution ſhall have been commenced, | 


„ tively ſhall be good and available in Law or Equity, and may be givet 


their reſpeQive intended Trades and Employments, as fully as if d 
Rates and Duties ſo omitted had been duly paid within the _— 


44 ſeitures thereby inflicted, for all Monies which ſhall be given paid 
* contracted or agreed for with or in relation to every ſuch Cler Ab. 
„ prentice or Servant.” . TD £ 


© Rates and Duties, ſo 


„ Miſtreſs, who by reaſon of neglecting to pay the Rates and Duties 


or Servant, ſhall become liable to forfeit and pay double Rates and 


38. By par. 25. it is enacted, a That if any Maſter or Miſtreſs of any 
“ Clerk, Apprentice vi vant reſpectively ſhall neglect to pay the ſaid 
arged by the ſaid Acts or either of them, within 

* the reſpeQive Times therein limited in that Behalf, whereby the Penalties 
or Forfeitures incurred by virtue of this Act will become charged upon 
% and payable by them reſpeQivelr; and any ſuch Clerk, Apprentice ot 
« Servant reſpectively ſhall and do in that Caſe pay, or cauſe to be paid 
„ the Rates and Duties charged by the faid former Acts or either of then, 
© fent AQ, at any Time within one Year after the ſame ſhall fo reſpeRte. 
ly become charged, incurred and made payable by virtue of this Ad 23 
* aforeſaid, ſuch Maſter or Miſtreſs not * having then paid the faid Rates 
% Duties, Penalties and Forfeitures refpeRively, although required by ſuch 
« Clerk, Apprentice or Servant fo to do, then and in ſuch Cale it ſhall and 
% may be lawful to and for any ſuch Cierk, Apprentice or Servant, within 
te three Months afcer ſuch Payment of the faid Rates, Duties, Penalties 
* and Forfeitures reipeQtively by bim, her or them as aforeſaid, to demand 
of his or her Maſter or Miſtreſs, or of his, her or their Executors or Ad- 


% Maſter or Miſtreſs for or in reſpe& of ſuch Clerkſhip, Apprenticeſhip or 
* Servitudez and in cafe ſuch Sum or Sums of Money ſhall not be paid 
« within three Months after ſuch Demand thereof made, it ſhall and may 


* and recover the ſame with full Coſts of Suir againſt ſuch Maſter or Miſ- 
< treſs, his, her or their Executors or Adminiſtrators; and every ſuch 
« Clerk, Apprentice or Servant ſball and may, immediately after Payment 
* of ſuch Rates, Duties, Penalties and Forfeitures us aforeſaid, be diſ. 
„ charged from his, her or their Clerk{bip, Apprenticeſkip and Servitude 
« reſpeQively, and from all Actions, Penalties, Forfeitures and Damages 


* bound, contracted for or agreed to ſerve ſuch Maſter or Miſtreſs re 
« ſpectively,” $61 | 
39. By the 20 C. 2. c. 45. par. 5. it is enacted, © That if any Maſter ot 


* for Money or other Conſideration, received with any Clerk, Apprentic 


„ Duties, as by an Ad paſſed in the eighteenth Year of his preſent Ma- 
, jeſty is directed, ſhall reſpectively pay the ſaid double Rates and Dv- 
* ties, unto the Perſon or Perſona to whom the ſame ought to have been 
« paid in Purtuance of the ſaid Act and other ARs in that Behalf mede 
and alſo tender the Indentures or ContraQs to be ſtamped, at any Tine 
* within two Years after the End or Determination of the Apprentices 
++ Thip or Service of any ſuch Clerk, Apprentice or Servant reſpeQtvel), 


e recovering any of the Penalties or Forfeitures inflicted or incyrred d 
the ſaid former Acts or any of chem, then and in- ſuch Caſe the Ir 
. dentures.or Contracts of ſuch Clerk, Apprentice or Servant reſpec; 


* in Evidence in any Court whatſoe ver; and the Clerks, Apprentices 
sor Servants therein named ſhall be capable of following and exerci"s 


* 
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| * ſhall be commenced againſt any Maſter or Miſtreſs, for 


4, ip, A 
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1 Times in the faid former Acts or any of them limited and appointed 1 | 


i and all and every Perſon and Perſons, who ſhall have incured any 
« Penalties by the Omiſſions aforeſaid, upon Payment of ſuch double 
« Rates and Duries as aforeſaid within the reſpective Times herein laſt 


i« before limited in that Behalf, ſhall be and they are hereby acquitted and 


« diſcharged of and from the ſaid Penalties an 
« in the pid former Acts or any of them to the contrary notwithſtand- 
ing.“ | 

o. | 
« 1 of ſuch Neglect as aforeſaid become liable to foifeit ſuch dou- 
« ble Rates and Duties as aforefaid, and any Clerk, Apprentice or 
« Servant reſpectively ſhall and do at any Time after ſuch Forfeiture 
« incurred, either in the Preſence of one or more credible Witneſs or 


4 Witneſſes; or by 0 under the Hand of ſuch Clerk, Apprentice the Maſter 
© or Servant reſpectively, _ } 


igned in the Preſence of one or more credible 


Forfeitures, any Thing 


By par. 6. it is enacted, That if any Maſter or Miſtreſs ſhall by Encourage- 
ment given 
o an Ap - 


rentice to 


y the douy 
ble 


Duties, i 


« Witneſs or Witneſſes, require his or her Maſter or Miſtreſs reſpective- 


« ]y to pay the double Rates or Duties ſo forfeited and incurred, and 
« ſuch Maſter or Miſtreſs ſhall not within three Months after ſuch Re- 
« queſt, pay the ſame, and any ſuch Clerk, Apprentice or Servant ſhall, 
« #atany Time within two Years after the Determination of his Clerk- 
« ſhip, Apprenticeſhip or Servitude, pay the ſaid double Rates and Du- 
« ties, ſo forfeited and incurred and not paid by his or her Maſter 
«© or Miſtrefs reſpeQively as aforeſaid, then and in ſuch Caſe it ſhall and 
* may be lawful to and for any ſuch Clerk, Apprentice or Servant, 
« within three Months after ſuch Payment of the ſaid double Rates and 
% Duties by bim, her or them as aforeſaid, to demand of his or her 
« Maſter or Miftreſs, or of his, her or their Executors or Adminiſtrators, 


double the Sum or Sums of Money or other Conſideration reſpeQively 
„given, paid, and agreed or contracted to be paid to ſuch Maſter or 


„ Miſtreſs, for or in reſpe& of ſuch Clerkſhip, Apprenticeſhip, or Servi- 
„ tude; and in Caſe fuch Sum or Sums of Money ſhall not be paid with- 
* in three Months after ſuch Demand iheteof! 

© be lawful to and for any ſuch Clerk, Apprentice or Servant, to ſue for 
and recover the ſame with full Coſts of Suit againft ſuch Maſter or 


« Miſtreſs, his, her or their Executors or Adminiſtrators; and every ſuck ' 


„Clerk, Apprentice or Servant, ſo paying ſuch double Rates or Duties 
* a5 aforeſaid, ſhall and may immediately after Payment thereof reſpec» 
* tively, and upon ſignifying by Writing under his or her Hand that he or 
0 ſhe deſires to be diſcharged from his, her, or their Clerkſbip, * 
„ ſhip and Service reſpectively, be accordingly diſcharged from 

* ſame reſpeQively, and from all Actions, Penalties, Forfeitures and 
Damages for not ſerving the Time, for which he, ſhe or they were, 
* reſpeQivel bound, contraQed for ot agreed to ſerve ſuch maſter ot 
* Miſtreſs reſpeQively,” | 


41, By par. 7. it is provided, © That every ſuch Clerk, Apprentice or 


*Pagebag 


made, it ſhall and ma 


the 


* Servant ſhall avail him ot herſelf, and have ſuch and the ſame Benefit or; - 


Advantage, of the Time he or ſhe ſhall reſpectively have continued with 
: and ſerved ſuch Maſter or Miſtreſs reſpectively, as he or ſhe could ot 
4 might have done, in Caſe of an Aſſignment or Turning over to any new 

or other Maſter or Miſtreſs,” ? 9 80 | es. 
42. By par. 8. it is provided, That in caſe, where any Proſecution 
« IS, recovering any 
: of the Penalties and Forfeitures inflicted and incurred by the ſaid for- 
i, wer Acts or any of them, the Clerk, Apptentice or Servant of ſuch 
4 Maſter or Miſtreſs reſpeQively ſhall pay ſuch double Rates and Duties, 
„ any Time within two Years after the End of his, her ↄr their Clerk- 
pprenticeſhip or Servicude, every ſuch Clerk, Apprentice or 
Servant reſpectively ſhall, upon Payment of ſuch double Rates and 
Vor, NV. X x . « Duties 
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Encourage- 
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Duties as aforeſaid, be capable and qualified to follow his, her or their 

teſpective Trades and employments ; and the Indentures or Contracts of 

*< ſuch Clerk, Apprentice and Servant reſpectively ſhall be good and avail- 

F able in Law and Equity, and may be given in Evidence in any Court 

* whatſoever z any Thing in this Act or the ſaid former Acts, or any of 
them, to the contrary notwithſtanding,” “ ; 


* 


6. In Cards and dice. 


Penalty for 43. By the 9 Ann. c. 23. par. 41. it is enacted, * That all Makers of 
net giving *© playing Cards and Dice in Great Britain, before they ſhall begin to 


Notice 


| the Place make any Cards or Dice, ſhall give or ſend Notice in Writing of the 
where Cards uſual Houſe or Place where they intend to make the ſame ; which No- 
or Nice are © tice fhall be given or ſent to the Commiſſioners for managing the dtamp 
eee * Duties, or to their Officers next adjacent to the Place where ſuch Cards 
& or Dice ſhall be made; and the like Notice ſhall be given or ſent by 
every ſuch Maker of Cards or Dice as often as they ſhall change their 
„Place; and as often as any Perſon or Perſons ſhall ſet up or exerciſe 
: «© the Employment of making Cards or Dice, in any Houſe or Place 
 *PageG624 © in Great Britain, the like Notice ſhall be given or ſent, upon Pain that 
„ every Perſon making Default in giving ſuch Notice as aforeſaid ſhall 
* for every ſuch Offence forfeit the Sum of fifty Pounds; and all and every 
« Perſon and Perſons, who ſhall make any Cards or Dice in any Houſe ot 
© Place not notified as aforeſaid, ſhall for every ſuch offence forfeit the 
« Sum of fifty Pounds.“ 

Further Pe- 44. By the 10 Ann. c. 19. far. 166. it is enacted, That if any Perſon 
naly tor not © ſhall make any Cards or Dice in any Houſe or Place, before he {hall 
"tt © have given due Notice of his or her Intention to make Cards or Dice in 
Place, ** ſuch Houſe or Place, according to the Form and Effect of an AQ made 
in the ninth Year of her Majeſty's Reign, ſuch Perſon ſhall, over and 
% above the Penalties impoſed by that AQ, forfeit all the Cards and Dice, 
** and all Materials and Utenſils for making Cards and Dice, which ſhall 
te be found in fuch Houſe or Place, or which ſhall have been made and 

: 85 © manafactured there before ſuch Notice ſhall have been given.“ 
Penaltyfor 45. By the fame Par. it is enacted, That no Materials, begun to be 
Maes © wrought for the making of Cards or Dice, ſhall be temoved from the 
bbs of de Place wherein the ſame ſhall have been ſo begun to have been wrought, 
made into until the ſame ſhall have been completely made and worked into Cards or 
Cards or Dice, or the Duties for the Cards or Dice therewith intended to be made 
Dice. « ſhall be paid or ſecured, upon Pain that every Perſon who ſhall remove 
1 * or permit to be removed any ſuch Materials contrary to the true Meaning 
& hereof, ſhall forfeit double the Amount of the Duty on the Cards or 
« Dice, which might have been made from ſuch Materials, with full Colts 
„„ of us.” 3 | | | 
Penalty for 46. By the 9 Ann. c. 23. par. 41, it is enacted, That no Maker of Cards 
moving or Dice, chargeable with Duties by this Act, ſhall remove or ſuffer to be 
Dice before removed the fame from the Houſe or Place of making thereof, until ſci 
they are ** Mark upon the Dice, and ſuch Seal upon the Paper and Thread enclo!- 
ſealedor © ing every Pack of Cards, hall be put thereupon, as the Commiſſionet: 
matked 4 for managing the Stamp Duties thall from Time to Time deviſe and 
* appoint, to denote the charging of the ſaid Duties upon pain of forfeiting 
«* all ſuch Cards and Dice, and treble the Value thereof, as ſhall be remov- 
+42. © ed contrary 40 this Act.“. | | Iz 
Cards or 47. But by the 10 Anz. c. 19. par. 170, it is for the Encouragement of the 
e e Ex portation of Cards and Dice into foreign Paris enacted, that it ſhall 
 xportas * be lawful to remove any Cards or Dice from the Place where OI 


s TAM S. | 
u re made, without ſealing, marking or ſtamping the ſame, or paying any 
7 23 payable for the ſame by this or any former Act of ebe 
« provided that within one Month after the ſame ſhall be made, and be- 
« fore the ſame ſhall be ſo removed, a Bond be entered into to her Majeſty, 
« her Heirs or Succeſſors, with ſufficient-Surety or Sureties in a Penal Sum 
« of double the Duties on ſuch Cards or Dice, with Condition for the ex- 
« porting ſuch Cards or Dice into ſome Part or Port beyond the Seas, 
« within a Time to be limited in ſuch Bond, and that the fame or any of 
« them ſhall not be relanded again in any Part of Great Britain, and that 
« ſych Bond be left in the Hands of the Commiſſioners for managing the 


« Stamp Duties, and a Certificate be given by them or ſuch Officer as 


« (all be in that Behalf appointed, that ſuch Bond is entered into with 

« relation to ſuch Cards or Dice, any Thing in the Act for impoſing a 

« Duty upon Cards or Dice made in the ninth Year of her Majeſty's Reign 

« to the contrary notwithſtanding.” 5 
48. By the 29 C. 2. c. 13. Par. 6. after reciting, that great Frauds are Penalty for 

committed by the Makers of Cards and Dice, under Pretence that the ſelling Cards 

fame are intended for Exportation, it is enacted, That all playing Cards ins for 

« made in Great Britian, which ſhall be intended. for Exportation, ſhall 3 825 

« before they are packed up for Exportation be incloſed in Paper and“ 

e Thread in Packs or Parcels, be e ee as the Commiſſioners 

« * for managing the Stamp Duties ſhall direct and appoint, in order to # 

9 liinpuiſh thern from other Cards liable to Dae and that for the Ty 

« ſaid Purpoſe one Card in every Pack of playing Cards ſo made or in- 

* tended for Exportation, or ſo many Cards in every ſuch Pack as the 

« fjid Commiſſioners ſhall direct and appoint, ſhall alſo be marked or 

« ſtamped on the ſpotted or painted Side thereof with ſuch Mark and 

jn ſuch Manner as the ſaid Commiſſioners ſhall direct; and if any 

% Perſon or Perſons ſhall vend, utter or expoſe to Sale, to be uſed in 

© Great Britain, any playing Cds ſo diſtinguiſhed as Cards for Exporta- 

* tion, every Perſon ſo offending ſhall for every Pack of Cards fo vended, 

© uttered or expoſed to Sale as aforeſaid forfeit and pay the Sum of Twenty 

Pounds.“ Es | _ 
49, By par. 7. it is enacted, That no Bond, which ſhall be entered in- The Bond 

* to for exporting Cards or Dice, ſhall be vacated or delivered up, until Fo pH 

proof be made, that ſuch Cards or Dice have been entered and ſhipped Pic not ws 

* for Exportation as Cards and Dice and not as Stationary Wares z and be vacated 

until a Certificate of ſuch Entry and Shipping ſigned by the proper untils Certi- 

Officer or Officers of the Cuſtoms be produced, which Certificate the ſaid 2 oe 

* Officer or Officers are hereby directed and required to give without Fee |, win 

* orRewardz any Thing in the Act made in the fifth Year of the Reign ſhipped as 

: of his late Majeſty King George the Fitſt to the contrary notwithſtand- ſuch. 

ing 15 7 g | 

$0. By the 9 Ann. c. 23. par. 42. it is enacted, That the Makers of Penalty for 


* Cards and Dice ſhall once in every twenty-eight Days make true Entry Em — 


\ * upon Oath, with the Commiſſioners for managing the Stamp Duties, or f ll 6.5.55 


© with their Officer next adjacent to the Place of making ſuch Cards and and Dice 

+ Dice, which Oath the ſaid Commiſſioners or any three of them, or the made, and 
" {aid Officer have hereby Power to adminiſter, of all the Cards and Dice paying the 
* by ſuch Makers thereof reſpeQively made within the Time for which 84 for che 
* every ſuch Entry ought to be made z. and ſhall once in every fix Weeks b 

„pay all the Duties owing from ſuch Maker, upon Pain of forfeiting the 

Sum of Twenty Pounds for every Default in making ſuch Entry and 


double the Duty for Non-payment thereof,” | 
51. By the 6 G. 1, c. 21. par. 57. after reciting the Subſtance of this laſt Farther 


Clauſe, and that the reſpective Card Makers do often make up Cards the Fg war 
Duties on which amount to fifty Pounds and upwards per Week, and that dr 15597198 
| . . 5 


— 


15 8 1 „ WES 
each Card Maker may make up treble that Quantity if he hall 74 
fit, whereby they have an Opportunity of being ena in fn = 
Majeſty, and the faid Duties are thereby often in Danger of being oſt 
in regard the ſame Act hath made no Provifion whatſoever for ſecuring 
the ſaid Duties until the ſaid fix Weeks ſhall e Pires be the Danger 5 
ſo apparent, it is enacted, That every Card Maker Gn be obliged, at 
ec the reſpeQive Timez of entering every Parcel ot Quantity of playing 
« Cards, ta enter into a Bond to his Majeſty; his Heirs and Succefſors, with 

** ſufficient Surety or Sureties in the penal Sum of treble the Duties oo 
% ſuch Cards, with Condition for the true Payment of his Majeſty's 
7 Duties on ſuch Cards within the Space of ſix Weeks next after the Date 
40 of ſuch Bond; any Thing in any Eaw to the contrary notwithſtand- 

ce ng. : 4 f : a 5 ; . ; . 2 ; j 

Penalty for 52. By the 9 Ann. . 23. par. 48. it is enacted, That every Maker of 

 endeavour- & Cards or Dice, who ſhalt endeavour. to defraud her Majeſty by any 


= 0507 «© Concealment, ſball for every ſuch Offence forfeit the Sum of T wenty 
or Dice, © Pounds,” | TH Ea FE EM 
Penalty for 5 3. By the 10 Hun. c. 19. par. 162. it is enacted, * That no playing Cards 
cn * or Dice ſhall be ſold or expoſed to Sale, or uſed in any public ming! 
Cards or © Houſe, unleſs the Paper and Thread, incloſing or which ſhall have 
Dice. “ incloſed the ſame, ſhall have been reſpectively ſealed and ſtampech 
Page 626 * accordingly to the Act in that Behalf made, and unleſs one of the Cards 
of each Pack or Parcel of Cards ſhall be alſo marked or ſtamped on the 
*© ſpotted or painted Side thereof, with ſuch Mark or Marks as the Commis. 
; 13 „ fioners for managing the Stamp Duties ſhall direct or appoint ; upon Pain 
s that every Perſon or Perfons, who ſhall ſell or expoſe to Sale any Cards 
or Dice, whieh ſhall not have been fo reſpectively ſealed marked and! 
1 ; ſtamped as is reſpectively required ſhall forfeit for every Pack or Parcel 
of ſuch Cards and every one of ſuch * fo ſold or expoſed to Sale the 
Sum of five Pounds.“ | 185 . 
Further 54. By the 6 G. 1. c. 2x. par. 5g. it is enacted, “ That if any Perfon or 
Penalty for © Perſons fhall ſell or expoſe to Sale any playing Cards, the ſame not being 
. ee « at the Time of ſuch ſelling or expoſing to Sale actually ſtamped on the 
Cards, © ſpotted or painted Side, and alſo incloſed in Paper and Thread ſealed and 
( ſtamped, as by the Act of the tenth Year of ker late Majeſty is direQed 
then every Perſon ſo offending ſhall for every ſuch Offence forfeit the 
e Sumof'ten Pounds with full Coſts of Suit.“ | 

Penalty for 55: By the 29 G. 2. c. 13. par. 104 it is enacted, That if any Maker 
Felliog waſte & of playing Cards, or any other Perſon ſhall ſell or diſpoſe of any Card: 
CG % commonly called aße Cards, unleſs he or ſhe ſhall before ſuch Sa! 
che back mark the back or plain Sidr of every painted or pictured Card in ſucl 
side. Manner as to render the ſame unfit to be uſed in Play, every Perlon 
| * ſo offending ſhall for every ſuch Offence forfeit the Sum of twenty 
1 Pounds.“ | | Fs VN | 
Penalty for 56. By par. 6. it is enacted, © That if any Perſon or: Perſons ſhall uſe 
rr i or permit to be uſed, in any public Gaming Houſe, any playing Card 
Ed for Ex:  ©* diſtinguiſhed as Cards for Exportation, every Perſon ſo offending {ball 
portation'to ** for every Pack of Cards fo uſed, or permitted to be uſed, forſeit the vu 

be uſed in a of twenty Pounds,” 1 Tas | 

pub icGam- IT. g 
ing Houle. „ 
All Pieces 57. By the ro Aun. c. 19. par. 168. it is, to prevent evading the Paymen 
marked to of the Duties on Dice by new lüventions of any Thing uſed or to be 


eee uſed in Play inſtead of Dice, enacted, © That all Pieces of Ivory, Pon 
be deemed © or other Matter, made or uſed for any. Game or Play, with any Let 
De. ters, Figures, Spots or other Marks thereupon, to denote an) Chance 
| * or Chances, are and thall be deemed and adjudged to be Dice, anc 


be charged accordingly with the fall Duties on Dice; and if the 


ae . en ee ve thi fk Chances Rgnified on apy one of fuch Pieces Gf 
| lon, Wi * 175% Bot ar eber Matter, then ſach one d 11 be charged with 
D/ PR ablC tor & Piir of They ana 1P thens 
; ere WY” ll be T TH'S Paic"or Dice, 
i het u then ſuch one Piece hall be further Charged with a firther Duty, pro- 
* i pottiohate to the Number of Chances exceeding thoſe of one Pair of 
„in ice. 1 ; 5 5 


ies on 
jeſty's 
> Date 
ſtand- 
ker of 
y any 


or Stamp for 
Cards a ie- 


dhe picks of plaving Cards, by which fraudulent Practices his Myeſty's ' 

Card; Revenue is leſſened and diminiſhed, it is enacted, “ That if any Perlvn | 

aming « or Perſons ſhall fraudulently cut, tear or get off any Mark or Stamp, 

| hav « in teſpect whergof or whereby any Duties are denoted to be paid or 

amped 4 payable to his Majeſty on . or ſhall file, ſquare or new 

Cards 1 ſpot any Dice which have been fold or played with, or ſhall fraudu- 

on the * #[ently inclaſe any Parcel or Pack of playing Cards in any outſide *Page627 


mmi 


n Pain # ſhall for every ſuch Offence forfeit the Sum of Ten Pounds with full 

Cards # Coſts of Suit.“ | | | 85 

d and! 59. By the 29 C. 2. c. 13, par. g. after reciting that a fraudulent Prac- Penalty for 
Parcel jce hath prevailed of felling and buying Covers and Labels, which have ſelling or 
le the been before made Uſe of to denote the Duty payable upon Cards, it is en- ny - rg 


Med,“ That if any Perſon ſhall fell or buy any ſuch Cover or Label, in bas beeg 
" order to he made Uſe of for the incloſing any Pack or Parcel of Cards uſed. 

« exery Perſon ſo offending ſhall for every ſuch Offence forfeit the Sum of 
Twenty Pounds,” 1 3 


fon or! 
being 
'n the 


ed and bo, But by par. 9, it is enaQed, *© That if either the Buyer or Seller of But either | 
eQed aj ſuch Cover or Label ſhall inform againſt the other Party, concerned a ly 548 
it the "1n buying or ſelling ſuch Cover or Label, the Party fo informing ing b. il Yn 


" ſhall be admitted ro give Evidence againſt the Party informed charged 


Maker * zgainft, and ſhall be indemnified againft the Penalties by him or her thereof. 
Cardsg "lacurred,” — | | | 55 
h Salk b1, By the 10 Aun. c. 19. par. 169. it is enadted, “ Thay it ſhall and penalty for 
n ſuch may be lawful for any Officer or Officers, thereunto appointed by the hindecing 


Perſon * Commiſſioners for managing the Stamp Duties, to enter into any a Officer 


wenty * Houſe or Place where Cards or Dice are or ſhall be made or expoſed N 
" to Sale, or ſuſpected to be privately made, or into any publick a 

Il uſe " Gaming-Houſe, Room ar Place, and there to ſearch and ſee what Houſe or 

Cardf " Quantities of Cards or Dice ſhall be making, and whether the Cards public Gam» 

; (41 * Dice ſo fold or expoſed to Sale, or ſo uſed in Play, be duly ſealed, 8 Hoyle. 

ze dul * nrked and ſtamped, according to the true Meaning of this Ac and 


of the Act made in the ninth Year of her Majeſty's Reign; and it 
; the Owner or Occupier of any Houſe or Place where Cards or Dice 
ue or ſhall be made, fold or expoſed to Sale, or of any ſuch public 


\ymen " Gaming-Houſe, ſhall at any Time refuſe Entrance or Liberty of 
to be Lerch to ſuch Officer or Officers, ſuch Owner or Occupier ſhall for 
BN 197 2 ſuch Refuſal forfeit the Sum of Ten Pounds with full Coſts of 
y Let * ; 


« Cards ces may be 


* ſeized. 


banc _ ©2. By the 6 C. 1. c. 21, Par. 59. ĩt is enacted, © That in caſe the cm. Cardio ice 
e, anc , Uſſioners for managing the Stamp Duties ſhall be informed or have made in an- 
f the! " Cauſe to ſuſpe, that any Perſon or Perſons do make any playing catered Ply: 


. S T-& MEST .- | 

Cards or Dice in any Houſe or Place in Great Britain, without (4 

e ing or giving Notice thereof in writing to the ſaid Cs 

& their Head Office, and Affidavit being made thereof by the Perſon or 

„ Perſons ſo informing or giving Notice, before one or more Juſtice or 

Cc 2 of the Peace for the County or Place where ſuch Cards or 

; «© Dice ſhall be making or made, declaring the Grounds of his or their 

5© Knowledge or Suſpicion, that then ands in ſuch Caſe it ſhall and may 

„ be lawful for any Officer or Officers acting under the Commilſione;s 

4 for managing the Stamp Duties, in the Day Time, and in the Preſence 

of a Conſtable or other Officer of the Peace who is hereby required 

* to be affiſting therein, by Warrant from ſuch Juſtice or 1 of the 

66 Peace to be directed to ſuch Officer or Officers, which Warrant the 

4 ſaid Juſtice or Juſtices of the Peace are hereby required to grant, 

© to break open the Door or any Part of ſuch Houſe-or Place 

„ where any ſuch Cards or Dice are ſo ſuſpected to be made or 

t making, and to enter into ſuch Houſe or Place, and to ſeize 

« all ſuch Cards, Dice, Tools or Materials with which they are made 

«© or making, that ſhall be then and there found, and to detain and 

„ keep the ſame in ſuch Houſe or Place as the ſaid Commiſſionery 

7e ſhall direct or appoint; and in Caſe the ſame ſhall not within five Day 

“ after ſuch Seizure be claimed and replevied by the true and lawfy 

: «© Owners thereof, then the ſaid Cards, Dice, Tools and other Mat 

*Page 628 © & rials ſhall be forfeited, and ſhall and may be ſold by the DireQtion o 

©. the ſaid Commiſſioners z one Moiety of the Produce thereof, all ne. 

« ceſſary Charges being firſt deducted out of the Whole, to be paid to the 

% Uſe of his Majeſty his Heirs or Succeſſors, and the other to the Party o 
| “ Parties who ſhall diſcover the ſame.” 5 

The powers 63. By the 29 G. 2. c. 13. par. 4. it is enacted, That all Powers, Pro 

and Penal- © viſions, Penalties and Forfeitures, and all other Matters and Things, pre 

ties Ow? “ ſcribed or appointed in any Act or Acts of Parliament relating to thd 

133 to like Duties and not hereby altered, ſhall be of full Force and Effect, with 

the New relation to the additional Duties hereby charged on Cards and Dice, anc 

Duties on © ſhall be applied and put in Execution for raiſing, levying, collecting and 

Cards and 6“ ſecuring the additional Duties hereby charged, according to the true In 

Pies. c tent and Meaning of this AR, as fully as if the ſame Powers, Proviſions 

| * Penalties and Forfeitures had ſeverally and reſpectively been hereb 

© enacted with relation to the additional Duties hereby charged on Card 

-: * and Dice.” 8 5 | 

Anew 64. By the 5 G. 3. c. 46. par. O. after reciting, that great Frauds ar 

Stamp to be committed in the Duties on Playing Cards, it is enafted, © That ever 

e ee Maker of Playing Cards in Great Britain ſhall ſend to the Commillione! 

Spades, of the Stamp Duties or their Officers a ſufficient Quantity of Faper, | 

| s order to have as many Aces of Spades marked thereon as ſuch Mat 

& ſhall deſire, and no Pack of Cards ſhall be uſed in Playing or exporte 

'* without one of ſuch Aces; and the Commiſſioners ſhall cauſe a new Stam 

% to be prepared, with ſuch Device as they ſhall think proper, to dent 

the ſaid Ace of Spades, fo as in ſuch Device there be ſome diſtinguili 

* ing Mark between Cards made for home and Cards for foreign Co 

« ſumption ; and the Commiſſioners may from Time to Time alter lu 
Device as they ſhall think proper.“ | 5 

65. By par. 10. it is enacted, * That every Maker of Cards ſhall {cr 

«* to the Commillioners of the Stamp Duties, or their officers, Jews 9 

* Wrappers made for incloſing Cards for Uſe in Great Britain, with bl 

Name and any other Particular or Thing printed thereon, as the Com 

* miſſioners ſhall direct, in order that the fame may be ſtamped and d 


« livered again to ſuch Maker as Occaſion may require z and the Com 
| | N | i 6 million 
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« miſſioners ſhall denote one of the Six penny Duties charged on playing 
« Cards on every ſuch Jew or . | 2 


66. By par. 13. it is enacted, “ That if any Maker of Cards ſhall in 


a making up any Pack of Cards uſe any Ace of Spades, Jew or Wrap- ; 


« pet, that has been uſed before, he ſhall for every ſach Offence forfeit, 
« Twenty Pounds. : . 
67. And by par. 14. it ig enacted, That if any Perſon ſhall buy ot 
« ſell any ſuch Ace of Spades, Jew or Wrapper, in order to be made Uſe 
& of for incloſing any Pack or Parcel of Cards, he ſhall for every ſuch Of- 
& fence forfeit Twenty Pounds,” PE OT 55 . 


. 


| 7. In ſome other Caſes, 


68. By the 10 Arn. e. 19. par. 176. after reciting, that great Loſs hath Penalty for 


| happened of the Duties upon ſtamped Veilum, Parchment and Paper from marrying a 


clandeſtine Marriages, it is enacted, That every Perſon in Holy Orders, wh . 


« who ſhall marrv-any Perſon in any Church or Chapel, or in any other publication 
place, without Publication of the Banns of Matrimony between the re- of Banns or 


e ſpective Parties, or without Licence firſt had and obtained from the a Licence. 


« proper Ordinary for the ſaid Marriage, ſhall for every ſuch Offence 
u forfeit the Sum of One hundred Pounds; and if ſuch Offender ſhall be 


4 #4 Priſoner in any Goal other than a County Goal at the Time of ſuch Page 629 


« Offence committed, and ſhall be duly convicted of ſuch Offence, then 
upon Oath made of ſuch Impriſanment before any Judge of one of her, 
% Majeſty's Courts of Record at Meſtminſter, and upon producing a Copy 

« of the Record of ſuch Conviction to be likewiſe proved upon Oath before 

e the ſaid Judge, which Oath the ſaid Judge is hereby impowered to, 
« adminiſter, the ſaid Judge is hereby required to grant his Warrant to 
© the Keeper of the Gaol where ſuch Offender is a Priſoner, which War- 

* rant ſuch Keeper is hereby required to obey, to remove ſuch Offender, 


to the Gaol of that County where fuch Offender is a Priſoner, there 


to remain charged in Execution with the Penalty inflicted by this AQ, 
„and with all and every the cauſes of his former Impriſonment; and if 
Hany Keeper of any Priſon ſhall be privy to, or knowingly permit, any, 
* Marriage to be ſolemnized in his ſaid Priſon, before the Publication of 
« ſuch Banns or Licence obtained, he ſhall for every ſuch Offence forfeit | 
* the Sum of one hundred Pounds.” oy 

69. By the 6 G. 1. c. 21. par. 56. after reciting, that a Practice hath Penalty for 
obtained, to take the uſual Recognizances from Perſons for whom Ale Li- __ 
cences are intended for ſelling Ale or other exciſeable Liquors, and lo take = foil Ale. 
a Liſt of their Names and the Fees for ſuch Licences, but to omit to make 


out the ſame, in prder to avoid the Payment of the Stamp Duties, given 


thereon by an Act made in the ninth Year of the Reign of her late Majeſty, 
it is enacted, That all Mayors, Town Clerks and other Perſons, who ſhall 4 
take any ſuch Recognizances, ſhall be obliged to make out Ale Licences 


_ © duly ſtamped before ſuch Recognizances be taken, under the Penalty of 


ten Pounds for every ſuch Offence.” 5 8 
70. By the 11 G. 1. c. 30. par. 44. after reciting, that ſeveral Perſons 2 for 

have endeavoured to evade the Payment of the Stamp Duties on Policies Ry 

of Inſurance, by giving Promiſſory Notes inſtead of Policies for the inſur- ay 1 

ing of Goods, Ships or Merchandizes at Sea, to the great Detriment thin three 

and Loſs of his Majeſty's Revenue, it is enacted, “ That when any pays. 

„Veſſel, Goods or Merchandize ſhall be inſured, a Policy duly ſtamped 

* ſhall be iſſued or at leaſt made out within the Space of three Days at 

* furtheſt, and the Inſurer or Inſurers, neglecting to make out ſuch Po- 


* licy within the Time aforeſaid, ſhall forfeit the Sum of one 2 at's 
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wh by which ſtamp Duties are impoſed, . 


FS 


8 * AM Y 8, 


te Pounds for every ſuch Offence ; and all Promiſſory Notes for Inſus 


rances of Ships, Goods or Merchandizes, at Sea or going to Sea are 


hegeby declared yoid, and nothing Tall be-regovered thereog by che 
niured. | | | Py | 


71. By the 5 E. 3. c. 46. par. 39. it is enaQed, ( That it ſhall be 
k lawful | 


i for all Perſons, who ſhall at any Time have in their Cuſtody or 
Poſſeſhon any ſtamped Vellum, Parchment or Paper, written, or ingroſſ- 
ed upon, which ſhall be inadvertently and undeſignedly ſpoiled, obli- 


** terated, or by any other Means rendered unfit for the Purpoſe intended 


before the ſame is executed by any Party or Parties, and which ſhall 
not haye been uſed for any other Purpoſe, or in any other Manner what- 
ſoe ver, nor any Money vr other Conſideration paid or given to the 
Attorney, Solicitor or other Perſon, employed to tranſact the Buſineſs 
intended to have been. carried into Execution by ſuch Writing, or In- 
groſſment, or to the Writer or Ingroſſer of thereof, for the Duty or 
Duties marked, ſtamped or impreſſed thereon, to bring or ſend ſuc 

ſtamped Paper, Vellum, or Parchment, unto the ſaid Commit 
ſioners of the ſtamp Duties at their head Office in London or Weſt 
minſier 3 and upon Oath made to the Satisfaction of the ſaid Commiſ- 


© ſioners, which Oath the ſaid Commiifioners, or any three or more of 


them, are hereby authorized to adminiſter, that ſuch ſtamped Vellum 
Parchment, or Paper, ſo written or ingroſſed upon, or ſpoiled, ob- 
literated, or by any other means rendered unfit for the Purpoſe in- 


* tended, hath not been executed by any Party or Parties, or uſed for 


any other Purpoſe, or in any other Manner whatſoever ; and that no 
Money or other Conſideration hath been paid or given for the Duty or 
Duties, marked, ſtamped, or imprefſed thereupon, ſave and except 
the Money firſt paid for ſuch Duty or Duties to the ſaid Commiſſioners 
or the Receiver General of the Stamp Duties, or other proper Officer 


appointed to collect and receive the ſame, the ſaid Commitlioners are 
* hereby required to op and mote or cauſe to be ſtamped and mark- 1 


ed, for the ſeveral Perſons, who ſhall ſo bring and deliver any Quan- 
tity of ſtamped Vellum, Parchment, or Paper, fo written or ingroſſed 
upon, ſpoiled, obliterated, or by any other means rendered unht for 
Uſe or Service, the like Quantity of Vellum, Parchment or Paper, 
ſo written or ingroſſed upon, ſpoiled, obliterated, or by any other 
Means rendered unfit for Uſe or Service, without demanding or tak- 
ing, directly or indirectly, for the fame, any Sum of Money or other 
Conſideration whatſoever,” _ 5 | 

72. By the 5 G. 3. c. 35. par. 5. it is enacted, “ That all Powers, Re- 
gulations, Proviſions, Articles, Clauſes, Penalties, Forfeitures, Diſtribu- 
tion of Penalties and Forfeitutes, and all other Matters and Things. 
preſcribed, inflicted and appointed, by any former, Act or Ads of Par- 
liament, relating to the Duties on Vellum, Parchment and 2 not 
hereby altered, ſhall be in full Force and Effect, with Relation to 
the additional ſtamp Duties hereby impoſed; and ſhall be applied 
and put in Execution, for the managing and raiſing, levying, collect- 
10g, ſecuring; reterving, and paying thereof, and accounting for the 


fame, as fully to all Intents and Purpoſes, ,as if ſuch Powers, Regu- 


lations, Proviſions, Articles, Clauſes, Penalties, Forfeitures, Diſtti- 
bution of Penalties and forfeitures,. and other Matters and Things, 
were herein repeated, re · enacted and applied to the ſaid ſtamp Duties 
hereby granted.“ : 1 | 


73. There is a Clauſe to the ſame Effect. in divers ſubſequent Statutes, 


®) ©f 


s TAMP Ss, 


of the pecun Prnalties incurred by Ok. 
Fender n againſt the Statiites impoſing Stamp 


y the 10 fun, c. 19. pa. 192. it is enacted, ff That it ſhall and may Two fut. 
"IN © be lawful for any two or more Juſtices of the Peace, reſiding ces of the 
« rear to the Place where any 8 Forfeiture not exceeding twenty ph gods | 
« Pounds, upon this or any of the Acts of Parliament touching any the in 41 Caſes, 
« Duties under the Management or Care of the Commiſſioners for ma- where the 
« naging the Stamp Duties, ſhall be incutred, or any Offence againſt any Penalty does 
« of the ſame Acts ſhall be committed, in any wiſe relating to the ſame 2** exceed | 
& Duties or of any of them, by which any Sum of Money only may be for- 
« feited, to hear and determine the ſame; which ſaid Juſtices of the 
peace are hereby authorized and required, upon any Information ex- 
« #hibited, or Complaint made in that Behalf within one Year after Page 639 
« Seizure made or ſuch Offence committed, to ſummon the Party ac 
« cuſed and alſo the Witneſſes on either Side, and, if upon his Appeat- 
« ance or Contempt the Party accuſed ſhall be convicted of the Offence 
« zlledged againſt him, to award and iſſue out Warrants under theit 
« Hands and Seals, for levying any pecuniary Penalties ſo adjudged on the 
« Goods of the Offender, and to cauſe Sale to be made thereof in caſe 
« they ſhall not be redeemed in fix Days, rendering to the Party the Over- 
« plus if any; and if any Party ſhall find himſelf aggrieved of remalf 
© unſatisfied with the Judgment of the ſaid Juſtices, then he, ſhe or the 
« ſhall or may by Virtue of this Act complain or appeal to the F cnc 
* of the Peace, at the next General Quarter-Seſſions for that County, 
„Riding or Place, who are hereby impowered to ſummon and examine 
Witneſſes upon Oath, and finally to hear and determine the ſame, and 
10 1 G. Con viction to iſſue Warrants for levying the Penalties as 
* aforeſaid.” „ | 

By par, 173. it is provided, © That it ſhall and may he lawful to and The Juſtices 
* for the ſaid reſpective Juſtices, where they ſhall ſee Cauſe, to mitigate may miti- 
* or leſſen any ſuch Penalties as they in their Diſcretion ſhall think fit, Sate any Ve- 
* the reaſonable Coſts and Charges of the Officers and informers, as | 
* well in making the-Diſcovery as in the Proſecution of the ſame, being 
always allowed over and above ſuch Mitigation, and ſo as ſuch Miti- 
* gation do not reduce the Penalties to leſs than double the Duties 
* over and above ſuch Coſts and Charges; any Thing contained in this 
4 Ad or any other Act of Parliament to the contrary notwithſtand- 
| Ing,” 9 1 i | doe | | FD 1 
3 By por. 174. it is provided, * That no Writ or Writs of Certiorari The Pro- 
" ſhall ſuperſede Execution, or other Proceedings, upon any Order or — of 
„Orders made by the Juſtices aforeſaid in Purtuance of this Act, but de Juſtices | 


* that Execution and other Proceedings fhall be had and made there- one be 


upon; any ſuch Writ or Writs or Allowance thereof notwithſtand - Writ of Cer- 
ge: ; Et 7 - | tiorari. a 
\ 
* 


e e 


' iwpiiſened. Act paſſed in the ſixteenth Year of his Majeſty's Reign ate inflited on | 


h) Df the corporal Puniſhments; to which Per. 
fons guilty of Offences againſt the Sta 
5 impoſing Stamp Duties are liable, 044 


Hawkers of B' the 16 E. 2. c. 26. par. 5. after reciting, that great Numbers 
an unſtamp- of News Papers, Pamphlets and other Papers ſubje& and liable to 
5 3 the Stamp Duties, and which are not ſtamped according to Law, ate daily 
. ede ſold, hawked, carried about, uttered and expoſed to Sale by divers ob- 
ſcure Perſons, who have no known or ſettled Habitation, to the great 
Loſs of che fair Trader and the Prejudice of his Majeſty's Revenue; and 
that ſeveral Doubts and Difficulties have ariſen relating to the Execution 
of the Laws formerly made, and now in Being, for preventing of ſuch 
Practices and puniſhing the Offenders, it is enacted, ** That in caſe any 
% Perſon or Perſons ſhall ſel}, hawk, carry about, utter or expoſe to Sale, 
. - © any News Paper, or any Book, Pamphlet or Paper, deemed or con- 
** ſtrued to be a News Paper within the Intention and Meaning of any of 
the Acts of Parliament relating to the Stamp Duties now in Force, not 
being ſtamped or marked as in the ſaid Acts are directed or appointed, 
it ſhall and may be lawful for any Juſtice of the Peace, to commit 
b every ſuch Offender, being thereof convicted before him by their own 
Confeſſion, or by the Oath of one or more credible Witneſs or Wit. 
*Page631 © neſſes, to the Houſe of Correction for any Time not & exceeding three 
% Months, and it ſhall and may be lawful for any Perſon, to ſeize, ap- 
ec prehend and carry before a Juſtice of the Peace of the County, City, 
# Riding Diviſion or Place where ſuch Offence ſhall be committed, any 
46 fuch Perf ſo offending as aforementioned z and every Perſon, ſo ſciz- 
60 ing apprehending ſuch Offender and carrying him or her beſore ſuch 
« Juſtice of the Peace as aforeſaid, fhall upon Conviction of every ſuch 
Offender, and producing a Certificate of ſuch Conviction under the 
Hand of ſuch Juſtice, which Certificate ſuch Juſtice is hereby requir- 
* ed to give without Fee or Reward to be taken for the ſame, be enti- 
& tled to the Reward of twenty Shillings, to be paid by the Receiver-Ge- 

X 0 neral of his Majeſty's Stamp Duties,” | | 
| Hawkers of 2, By the 30 G. 2. c. 19. par. 26. it is, for preventing the Diminution of | 
an unſtamp- the Revenue arifing from the Duties payable on Almanacks, by ſubjedl- 
ape ol ing the Venders of unſtamped Almanacks to the ſame Penalties, as by an 


— 


Venders of unſtamped News Papers, enacted, That if any Perſon 
4 ſhall fell, utter or expoſe to Sale any Almanack, liable to any Duty dy 
ce this or any former Act impoſed, ſuch Almanack not being ſtamped or 
4 marked as by this or any former Act is directed, every Perſon ſo of- 
' © fending ſhall for every ſuch Offence be liable to the ſame puniſhment, 
6“ as is inflicted on any Hawker of unſtamped News Papers by the | 
„ faid Act made in the ſixteenth Year of the Reign of bis preſent Ma- 
« jeſty; and every Juſtice of the Peace ſhall have the like Power to 
« convia ſuch Offender, as by the ſaid Act is grant. d with Relation to the 
* Conviction of Offenders againſt the ſaid AQ ; and every Perſon who 
„ ſhall apprehend ſuch Offender ſhall be intitled to the like Reward, 43 
« by the ſaid Act is granted for the Apprehenſion of Offenders againſt the 
«& ſaid AQ,” | | 
3. By the 12 C. 3. c. 48. it is enacted, That if any Perſon (hall 
write or engroſs, or cauſe to be written or engroſſed, either the Whale 
« or any Part of any Writ, Mandate, Bond, Affidavit, or other 99 


* 


5 Mr ä 
« ing, Matter or Thing whatſoever, in reſpe& whereof any Duty is or 
« ſhall be payable by any Act or Acts made, or to be made in that Be- 
4 half, on the Whole, or any Part of any Piece of Vellum, Parchment, 
« or Paper, whereon there ſhall have been before written any other Writ, 
&« Bond, Mandate, Affidavit, or other Matter or- Thing, in reſpect 
c whereof any Duty was or ſhall be payable as aforſaid, before ſuch 
&« Vellum, Parchment or Paper ſhall have been again marked or ſtamped, : 
according to the ſaid Acts; or ſhall fraudulently eraſe or ſcrape out, 
6 or cauſe to be eraſed or ſcraped out, the Name or Names of any Per- 
© ſon or Perſons, or any Sum, Date, or other Thing, written in ſuch 
« Writ, Mandate, Affidavit, Bond, or other Writing, Matter or Thing 
« 23 aforeſaid ; or fraudulently cut, tear, or get off any Mark or Stamp, 
& in reſpe& whereof, or whereby any Duties are or ſhall be payable, or 
4 Jenoted to be paid or payable as aforeſaid, from any piece of Vellum, 
* Parchment, Paper, playing Cards, outſide Paper of any Parcel or 
&« Pack of playing Cards, or any Part thereof, with Intent to uſe ſuch 
* Stamp or Mark for any other Writing, Matter or Thing, in reſpe& 
* whereof any ſuch Duty is or ſhall be payable, or denoted to be paid 
* or payable as aforeſaid, then, in every ſuch Caſe, every Perſon offend- 
s ing in any of the Particulars before-mentioned, and every Perſon, know- 
* ingly and wilfully aiding, abetting, or aflifiing any Perſon or Perſons 
to commit any fuch Offence or Offences as aforeſaid, ſhall be deemed 
* and conſtrued to be guilty of Felony, and being thereof convicted. by 
© due Courſe of Law, ſhall be tranſported to one of his Majeſty's Plan- 
* tations beyond the Seas, for a Term not exceeding ſeven Years: And if 
* any ſuch Perſon or Perſons ſo convicted or tranſported ſhall voluntarily, 
** eſcape or break Priſon, or return from *I'ranſportation before the Ex- 
* piration of the Time, for which he, ſhe, or they ſhall be fo tranſported 
* as aforeſaid, ſuch Perſon or Perſons being thereof lawfully convicted, 
* ſhall ſuffer Death as a Felon without Benefit of Clergy, and ſhall be 
© tried for ſuch Felony in the County where he, ſhe, or they ſhall be 
* apprehended,” 55 : 

4. By the 5 W. & M. c. 21. par. 11. it is enacted, That if any The P@ſon 
* Perſon or Perſons whatſoever ſhall at any Time or Times hereafter guilty _ 
« counterfeit or forge any Stamp or Mark, to reſemble any Stamp or Mark oa 
* which ſhall be provided or made in purſuance of this Ad; or ſhall coun- or of ſelling 
* terfeit or reſemble the Impreſſion of the ſame upon any Vellum, Parch- Paper mark- 
ment or Paper, thereby to defraud their Majeſties, their Heirs or Sueceſ- ed wich a 
* ſors of any the Duties hereby granted; or ſltall utter, vend or ſell an Ore 
„ Vellum, Parchment or Paper with ſuch counterfeit Mark or Imprel- ſuffer Beach. 
* ſion thereupon, knowing ſuch Mark or Impreſſion to be counterfeited, _ | 
then every ſuch Perſon to offending, being thereof convicted in due Form 
„of Law, ſhall be judged a Felon, and ſhall ſuffer Death as in Cales of 
«* Felony without the Benefit of Clergy.” | . 

5. There is a Clauſe to the ſame Effect in the Statute impoſing 9 & 10.3. 

Stamp Duties paſſed in the ninth and tenth Yeags of the Reign of William ©. 28. f. 59. 
| 1 Third, and in that paſſed in the eighth Year of the Reign of Queen : he 9. 

Ane. 2 

6. In the 9 Aun. c. 23. par. 34. there is a Clauſe to the ſame Effect The Perſon 
with the following Addition,“ That if any Perſon whatſoever ſhall pri- fraudulent - 
* vately and fraudulently uſe any Stamp, provided or uſed, or to be pro- I uſing a 
** vided or uſed in purſuance of this or any former Act or Acts of Par- PRO 
* liament relating to the Duties upon ſtamped Vellum, Parchment and 
** Paper, ſo as thereby to defraud her Majeſty, her Heirs or Succeſſots, 
of any Duty payable by this or any ſuch former Act or Acts of Par- 
© liament; then every ſuch Perſon ſo offending, and being thereof on 

| ES : | victe 


\ = ; . U 7 


* vickeg in due Form of Law, mall dane Iged 4 Feldn, did fulfer Dec, 
: "<a 1 ren were, letgy.” - 7 Death 
10 A. c. 19. 7 In two ſubſequent Statutes impoſing Stamp Duties thefe is 3 Cliu 

B eee 


172. 


7 


. | 
#Page632. 23. By the 6 C. t. c. 21, jar, 60. for aſcertaining 4 Doubt which ha 
The Perſon ariſe, Hecker a Perſon W bh of ores : Mark or 8 
© ie e teſemble any Mark gr Stamp to be provided or uſed for any of the Duties 
Stamp to be under the Management of the Commiſſioners for managing his Mijeſty's 
d, to fuf- Stamp Duties, to be counterfeited or forged, ought ko be adjudged a 
fer Death Felon by Virtue of the Acts of Parliament relating to the ſaid Buties or 
any of them, it is enacted, That any Perſon, cauſing or procuring to 
de forged of counterfeited any Stamp or Mark, to reſemble any. Stamp 
5 of Mark provided made or uſed, or to be provided made or uſed, in 
te purſuante of any Act or Acts of Parliament relating to the ſaid: Duties 
dr any of them, or eauſing or procuring any Vellum, Parchment, Pa. 
& yer, Cards or Dice, to be marked or ſtamped with ſuch counterfeit 
* Merk or Stamp, ſhall and ought to be adjudged to have actually done 
„ and committed the fame himſelf, and to be a Felon, and to ſuffer Death 
| as in Caſes of Felony without Benefit of Clergy? “k 
e 9. The foregoing Clauſes are by the 30 G. 2. c. 19. par. 25. feduced 
nenden to into one Clauſe, which is extended to the Stamps directed to be uſed b 
Stamps di- that or any former Statute; it being thereby enacted, „ Fhat if an 
rected to be Perſon ſhall counterfert or forge, or procure to be counterfeited oc 
uſed by any © furged, any Seal, Stamp or Mark, to reſemble any Seal, Stamp or Mark 
* “ directed or allowed to be uſed by this or any other Act of Parliament, 
it « for the Purpoſe of denoting the Duties by this or any other Act of 
Parliament granted, or ſhall counterfeit or reſemble the Impreſſion of 
© the ſame, with an Intent to defraud his Majeſty his Heirs and Suc- 
< ceffors of any of the faid Duties; or ſhall utter, vend or ſell any 
„ Vellum, Parchment or Paper liable to any Stamp Duty with ſuch 
” r counterfeit Stamp or Mark, knowing the ſame to be counterfeit; or 
| e ſhall privately and fraudulently uſe any Seal, Stamp or Mark, dire&- 
. eq or allowed to be uſed by this or any other Act of Parliament fe- 
* lating to the Stamp Duties, with Intent to defraud his Majeſty, his 
* Heirs and Succeſſors of any of the ſaid Duties, every Perſon to of- 
© fending, and being thereof lawfully conviRed, ſhall be _— a 
„ Felon, and ſhall ſuffer Death as in Caſes of Felony without Benefit of 


6 Clergy.” ; FILE | 
36. 10. There is a Clauſe to the fame Effect in divers ſubſequent Stalutes, 
5 by which Stamp Duties are impoſed. 5 N : | 
The Perſon 11. By the 16 C. 3. per; 15. it is enacted, * That if any Perſon ſhall 
{efling Cards cc utter, vend or ſell any Cards with a counterfeit Seal, Stamp or Mark, 


1 < knowing the ſame to be counterfeit, with Intent to defraud his Majeſty, 


7 


| 


Stamp to his Heirs or Sueceſſors, every Perſon fo offending, and being thereof law- 


* fully convicted, ſhall be adjudged a Felon, and ſhall fuffer Death as in 
* Caſes of Felony without Benefit of Clergy,Y © © 
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(B) Of ſome Thing | 
(C) 1 — what Time a Statute begins to have 
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Statute is a written Law, made by the king and the no Houſes of 
Parliament. 
"The Manner of paſſing Bills i in Parliament has been ſhewn unger the 
Title Court of Parliament. : 


The benen of what falls wider this Title ball be conſidered i in the 
| Lollomins Order: 


(A) of fome Things nere to. the Uaiidity of 
a f * EO 
incidental to g Statute. 


(D) 9 75 * a Statute continues in Force, 
the vaſt power of a Statute, 
public or private Statute. | ) 
98 Df an f affirmat ve of negative Statute. 
(H) Choſe Province it is to conſtrue a Statute. 


(h) Rules to be obſerved in the Confiruttion * 


a Statute. 


1. Words and Phraſes, the Meaning of wit in" 
Statute has been aſcertained, are when uſed in 2 
Fas whore Statute to be underſtood in the ſame 

nſe. 

2. In the Conſtruion of one Part of a Statute every | 
other Part ought to be taken into Conſideration. 

3. If divers Statutes relate to the ſame Thing, they 
ought to be all taken into Conſideration. in Con- 
ſtruing any one of them. 


| 4. The common Law ought to be regarded in the 


Conſtruction of a Statute. 
5. The Intention of the Makers of a Statute ought ts 
be regarded in the Conſtruction of the Statute. 
6. In what Cafes, 2 Statufe . ought to have an equl- 
table ConſtruQion. | 
1. A Statute, which concerns the public Good, | 
ought to be conſtrued liberally. 
3. A Remedial-Statute ought to be . liberally. 
9. A Penal Statute ought to be conſtrued ſtrictly. 
10. Some other Rules, which ought to be obſerved 
in the Conſtruction of a Statute: _ - 
00 How 


* 


BOY J 5 9 1 A T vb 785 ; 
*Page634 (K) How a Perſon guilty of Diſobedience t 
+ Statute may be pufitpeb. ; ence to a 
L) Ot pleading a Statute: 


1. A public Statute. | 
2. A private Statute. 


3. Some general Rules for plea 1 HD mg 


4. Some Rules for pleading a Statute, which relate ta 


| particular Parts of the Pleadings. 
5. Of Miſrecital in Pleading a Statute. 
6. Of Surpluſage in Pleading a Statute. 


1 . : . ” . . 4 : 
1 5 1 4 F* %. 


: (4) Df ſome Things neceſſary to the Ualidity of 


a Statute. 


2 loft, 585. "Ti has been ſaid, that a Parliament may be holden without ſummon- 
| ing the Lords Spiritual thereto: But the better Opinion is, that 
8 they ought to be ſummoned ; becauſe they have by the Law and Cuſtom 
5 ele "ib as good: a Right to fit in the Houſe of Lords as the Lords 
| . | 1 | 
Ibid 2. If the Spiritual Lords, after having been ſummoned, voluntarily 
abſent themſelves, the King, Lords Temporal and Commons may make a 
© Statute without them, | | T0 | 
2 Inſt. 883. 3 This is conſtantly the Caſe, where a Bill is brought into Parliament 
586. for attainting a Perſon, The Lords Spiritual are forbid by the Canon 
Law to be preſent at the paſſing of ſuch Bill; yet if the Bill do paſs, it is 
a valid Statute, | N bh; 5 
Ibid. 4. If the Spiritual Lords, being preſent, refuſe to give their Aﬀent to, 
proteſt againſt the paſſing of a Bill, yet if the Bill do paſs, it is a valid 
tatute. „ VHM» 
4 laſt. £16, 5. Two Bills being read in Parliament, one intituled, (a) 4 Confirmati- 
fa) 11 R 2. on of the Statute of Proviſers, and the Forfeiture of bim that accepteth a 


Ret B.. "Benefice againſt that Staiute ; the other intituled, (5) The Penalty of bin 
11 R. 2. 
f. . C. 2. y 


upon the Statute of Proviſors, and of a Prelate executing it, both which 
tended to reſtrain the Authority claimed by the Pope of diſpoſing of Eccle- 


ſiaſtical Benefices within this Realm, the Archbiſhops of Canterbury and 


Tork, in the Name of the whole Clergy of their Provinces, made a ſolemn 
. Proteſtation in open Parliament, that they would in no wiſe aſſent to any 
Law in Reſtraint of the Pope's Authority, This Proteſtqtion was at their 


Requeſt inrolled z yet both Bills were paſſed by the King, Lords Temporal 


| "and Commons, and are among the printed Statutes. 5 

2 Inſt. 3888. 6. As all Votes in Parliament, whether in the Affirmative or in the 

| Negative, ought to be abſolute, if the Biſhops annex any Condition to 

their Votes, their Votes are void, and the Statute is good without their 

Concurrence. | 3 5 _ 
Rot. Parl. 7. A Bill was brought into Parliament in the Time of Henry the 1 
6H 6. 8. 25. That mo Man ſhould contract or marry himſelf to any Queen of me 5 

A laſt. 587. auithout the ſpecial Licence and Aſſent of the King, on Pain of lojing [ 
Page 635 *Goeds and Lands, Ihe Biſhops and Clergy aſſented thereto, 4s far fo i 


— 


— 


that bringeth a Summons or Sentence of Excommunication againſt any Fern 


-m <= ww ui: ro ac c hh 


ne-fwerveth not from the Law of God and the Churth ; and ſo as the 
1 . m_ no deadly Sin. This was holden to be no Aſſent, and it 


was ſpecially entered, that the Statute was enacted by the King, Lords 
Temporal and Commons, a | i 3 
8. Notwithſtanding it be ſpecially entered in the Parliament Roll, that 2 Iaſt. 38g. 
\£:2tute was enacted by the King, Lords Temporal and Commons, 387. 
ir is not to be inferred that the Prelates were not ſummoned to Parlia- 
ment; But it muſt be intended that they voluntarily abſented them- 
ches; or refuſed to give their Aﬀent to or proteſted againſt the paſling 
of a Bill; or gave ſuch Votes as were contra Legem et conſuetudinem par- 
laments. | . 1 5 
9. Some ancient Stututes are penned in the Form of Charters, Ordi- Hawk. Pref, 
nances, Commands or Prohibitions from the King, without mentioning ei- to the Stat. 
her Lords or Commons, and ſome others have only the general Words, * Iaſt. 98. 
I is provided, or It is ordained, without ſaying by whom: But as theſe have 
conſtantly been received as Statutes, the Preſuwption is, that they were 
made by lawful Authority. "i | 
10. The Difference according to Lord Cie between a Statute and an 4 laſt, 25. * 
Ordinance is, that the latter has not had the Aﬀent of the King, Lords and  _TJ 
Commons, but is made by only one or two of thoſe Powers, ; | 
11, Mr. Prynne, in his Remarks upon this Paſſage, ſays there is no ſuch Prynne's A- 
Difference, nor any Difference between a Statute and an Ordinance, To nimadv, on 
prove this he produces more than a hundred printed Statutes, in which 5 loft, 13. 
me Words Ad and Ordinance are uſed eg or coupled toge- ee 
ther as ſynonimous Terms. He likewiſe cites a Clauſe, contained in all diviv. 24, to 
Writs for electing Knights, Citizens afid Burgeſſes of Parliament, which 74. - © 
runs thus, ad faciendum et conſentiendum bijs que de communi conci- 
liz Regni Noftri contingerint ordinari; and infers, that ſome Acts of Par- 
RR have been called Ordinances from the Word ordinari in this 
Clauſe, 5 80 
12. If a Statute be againſt common Right or Reaſon, or repugnant, or g Rep. 118. 
impoſſible to be performed, the Common Law ſhall controul it and adjudge Bonham's 


it to be void, CUE. 
2 Init. 627. 
Finch. 74. 


13, It has been holden that a Statute contrary to natural Equity, as 79 Hob. 87. 
mute a Man Judge in his own Cauſe, is void; for that Jura Nature ſunt 8 Rep. 118. 
iumulabilia. | . | FOG | 

14. But it is ſaid in another Caſe wherein this Caſe is cited, that the 11 Rep. 6 
Judges will not hold a Statute to be void, unleſs it be clearly contrary to Fafer Ce 
__ Equity; for that they will ſtrain hard rather than hold a Statute to '*Mod-115. 

void, | x 
15. Before the Art of Printing was introduced into England all Statutes 2 Inſt. 326. 
wereat the End of every Seſſion of Parliament tranſcribed on Parchment, 644. 
and ſent to the Sheriff of every County, and with them a Writ from the AG: 
hing, commanding him to proclaim them throughout his Bailiwick. Af- 
ter he had proclaimed them, which was uſually done in the County Court, 
the Tranſcripts were there depoſited, that any Perſon might read or take 
Copies of them. = | ; . 
16. But a Statute was even at the Time when this laudable Practice 4 Iaſt. 26. 
prevailed equally binding, although it had not been ſo proclaimed, - + 2 laſt. 526. 

7. It has been holden, that the Title of a Statute is no Part of the Sta- A 
tute : Becauſe this is 1 framed by the Clerk of that Houſe in which cafe. 

1 


the Bill firſt paſſes; and is ſeldom read more than once. | Hard. 324. 
| IE Ld. Raym. 


e | 77. 

18, The Cuſtom of prefixing Titles to Statutes did not begin till about Id. Raym, 
tie eleventh Year of bs Reign of Henry the Seventh. f 77- ; 
, | 5 19. The Cance v. 
Adams. © 
Hard. 314. 


A | hg, 


+ SPage636 4 19. The Preamble of a Statute does uſually contain the Moijye.: 
6 Mod. 62. inducements to the making of it: But it has been holden, that 9 


Mills v. N 8 5 a 
Wilkins, Ain e, 


4 
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dot mme Chings incidental to a Stititt 


1 loft. 238. WW EVER the Proviſion of a Statute is general, every Thing 
2 laſt, 444. Y which is neceſſary to make ſuch Proviſion effectual is fupplied b 
 _— the Common Law. b . | 3 7 
wk.aos: 2: If an Offence be made Felony by a Statute, ſuch Statute does 

: iy progtns neceſſary Conſequence ſubje the S fender to the like Attainder and A 
= jture, and does require the like Conſtruction, as to thoſe who ſhall he 
_ accounted Acceffaries before or after the Fact and to all other Intents and 

\ - Purpoſes, as a Felony at the Common Law does. 1 
1H. HP. C. 3. Mifpriſton of Felony is as well incidental to a Felony created by 7 


* 7 1 


$52, Statute as to one at the Common Law. | 

z2Rep.130, 4. Wherever a Power is given by a Statute, every Thing neceſſary to 

237. the making of it effeRual is given by Implication : For the Maxim is, 

> luſt. 306. _ lex aliquid concedit, cantedere videtur et id per quod devetilur ad 
133 lad. 1 So y b 


a. 


c R 
* T4 , ; 
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() From what Time a Statuts begins to have 
2 0 00 


EL E ERV Statute 4h, 45 to have Effect, unleſs fome other Time be 
Kol. Abr. NE, appointed, from the firſt Day of that Seſſion of Parliament in 
65 % which it is made. e | 


: | . | | A | | : a ; : i 
Bio. Relat, pl. 35. Bro. Parl. pl. 86. 4 laßt. 28. 27. Hob. 309. e ge 


1 2. But where a particular Time for the Commencement 'of a Statute is 
LA Raym. appointed, it only begins to have Effect from that Time. 


2 v. Cali a 
„Gate » 8 5 
3. 79. Bro. Par I. pl. 86. Hob. 221. 


1 Jo "Pe FP If two Statutes relative to the ſame Subject are made in the fame 

Sianden v. Seſſi on of Parliament, and no Time is fixed for the Commencement of either, 

Te Univer- neither ſhall have Priority: For both have relation to the ſame Day aud 

A ef O- Inflant of Time; and they ſhall, although contained in two Chapters, be 
Jer d. conſtrued as if they had been only one Statute. 

44᷑. It is in the general true, that no Statute is to have a Retroſpect be- 

yond the Time of its Commencement ; for the Rule and Law of Parliament 

in chat Nope conflitutso ſuluris qt mam debet impenere nan preteritis. 


OY 


_ #* 6 
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11... ty cn. 
* 5. A Treaty of Marriage being on Foot between the Plain and a Page 637 
Perſon whom he afterwards married, and had 20000. with as a Portion, 2 Mod. 316, 
Heeter, who was of Kin to the Plaintiff, promiſed to give him as much or ny v. 
10 leave him as much by his Will. This Promiſe was made before the „ of Shown 
24th Day of June 1077- Shooter died in the September following, with- ter. 
out having paid the Money, or made Proviſion by his Will for the Pay- 
ment. An Action was brought againſt his Executors, and the Queſtion 
made upon a ſpecial Verdict was whether this Promiſe, it not being in Writ= 
ing, was within the 29 Car. 2. c. 3. whereby it is enacted, That front 
« 2nd after the twenty-fourth Day of June, which ſhall be in the Year | 
« of our Lord One thouſand ſix hundred and ſeventy-feven, no Action ſhalt 7 
« he brought to charge any Perfon upon any agreement made upon Con- : 
« ſideration of Marriage, unleſs the Agreement upon which ſuch Action 4 
« ſhall be brought, or ſome Memorandum oz. Note thereof, ſhall be in 
« Wiiting and ſigned.” Judgment was for the Plaintiff : And by the Court: 
It cannot be preſumed, that the Statute was to have a RetroſpeQ, ſo as to 
take away a Right of Action which the Plaintiff was intitled to before the 
Time of its Commencement, _ _ e | | 
6, But a Statute may have a Retroſpect to a Time antecedent to that 
of its Commencement. => OE SS 8 
7. If a Parſon hold a Farm upon Condition not to alienate, and after- * 3 
wards a Statute is made which inflicts a Puniſhment upon a Parfon who 8 3 | 
alienates a Farm holden by him, the Condition remains good. aw 
8. It is ſaid that if 4. covenant not to do an AQ which is lawful, and a Salk. 198. 
Statute be made afterwards which compels him to do the Act, the Sta- Brew/ter v. 
tute repeals the covenant : Or that if A. covenant to do an Act which is Hons 
lawful, and by a Statute made afterwards he be forbidden to do the At, 9 0 
the Statute repeals the Covenant. ; | 
9. But it has in a later Caſe been holden, that in conſtruing a Statute Ld. Reym, 
made after the entering into a Contract, the Senſe of the Words ought 45505 11 
not to be ſtraĩned ſo as to avoid the Contract, to the Benefit whereof fome ever, : 


Perſon was intitled at the Time the Statute was made, Eaft.10C.r. - 


3 


| hag ? * 


e Nl! 
(D) How long a Statute continues in Foꝛce. 


i, COME Statutes are temporary, others are perpetual. | 
2. A Temporary Statute continues in Force, unleſs it be ſooner 

repealed, until the Time for which it is made expires; a perpetual one 
until it is repealed, | | | x 

3. Every Statute for the Continuance of which no Time is limited is per- 
etwa, although it be not expreſsly declared lo. * * 

4. It is laid down, that if a Statute, which was to have Continuance Lit. Rep. 
dalj for ſeven Years, have been after the Expiration of that Term made 213. 


* 


perpetual by another Statute, only the latter Statute is to be conſidered as The Caſe of 
in Force | 2 | Wes Cell ge of 
N Phyficianss 


5. This Caſe does not ſeem to be Law. The Statute againſt Perjury, Owen 133. 
made in the fifth Year of the Reign of Queen Elisabeth, was only to Ve Gale. 
have Continuance till the End of the next Parliament, Another Parli- ©'*: Eliz. 
| iment commenced in the thirteenth Year of her Reign, another in the {2% 122. 
wenty-ſeventh, and another in the twenty-eighth : But this Statute was Doug, 425. 
r made perpetual till the twenty-ninth Year of her Reign. The firſt *Page 638 
dutute has however been always holden to be in Force, and the Offence wh 
of P erjury is conſtantly charged in an Indictment to have been committed 5 
5ganſt the Form of that Statute. _ Rs . 

VVV * | 6. In 
* N 


* , » 
* 


* 


Str. 1666. 6. In an Indictment for Perjury in an Affidavit for holding to Bail the 
i bode of - Affidavit was alledged to have been taken by virtue of the 12 G. 1. 4 
a ov Statute made for five Years, but which was afterwards continued with 
ſome Alterations by the 5 G. 2. c. 27. It was objeQted for the Defend. 
ant, that it 6ught to have been alledged that the Affidavit was taken by 
virtue of the latter Act, and eſpecially as this is not a mere continuin 
Statute, the former being thereby altered. The Objection was aver. 
ruled; and by Lord Herdwicke Ch. J. When a Statute is continued, every 
Perſon is eſtopped to fav that it is not in force; and as there is no Alter. 
tion in the latter Statute as to the Subject-Matter of the preſent India. 
| ment, it is no more than a Continuance of the former quad hoc. 
Lutw, 221, 7. It is moreover in divers Books laid down, that, it before the Expira- 
8 e tion of a temporary Statute it be made perpetual by another Statute, 
Crop wn” the former Statute is as much in force, as if it had been at firſt made 
730. petrpetual. OS EE 
4 lait. 33. 8. Divers Parliaments have attzmpted to prevent the repeal of their 
Statutes by ſublequent Parliaments; But this never could be effedted; 
for a ſubſequent Parliamenc has always Power to abrogate, ſuſpend, 
qualify or make void, in the whole or in part any Statute made by a for- 
mer Parliament, notwithſtanding any Words of Reſtraint or Prohibition 
contained in ſuch Statute. IM 
Jenk. Cent. 9. Some Paris of Magna Charta, although it be expreſsly declared by 
" the 42 E. 3. c. 3. that all Statures contrary thereto ſhall be void, have 
been repealed, and other Parts have been altered by ſubſequent Statutes; 
1 yet ſuch Statutes have been conftantly holden to be in force. | 
2 Inſt, 686, 10. If a Statute, which has been repealed, be afterwards revived, the 
is repealing Statute becomes of no force, „ 
12 Rep J. 11. By the Repeal of a repeating Statute the original Statute is re- 
The Biſhbeps vi ved. 5 | | 
Cate, | | | ü . | 9 
os - p46 12. If a Statute have been repealed by three different Statutes, and 
The Biſhops Only two of the repealing Statutes are repealed, the third continues in 
C ale, Force, and repeals the original Statute, | EE ; 
Jeak. 233. 13. If a Statute be repcaled, all Acts done under it whilſt it was in 
pl. 6. force are good: But if a Statute be declared to be null, all Ads done 
under it whilſt it was in force are void. . Ro 
11 Rep. 61. 1. Every Affirmative Statute is a Repeal by Implication of a prece- 
Faller sCaſe dent Affirmative Statute, ſo far as it is contrary thereto : For leges poſteri- 


o 


3 ores priores abrogant. | | 

160. 4 laſt | 

43 5 2 „ : a 
Raym. 39. 15. But if a Statute before perpetual be continued by an affitmatize 
Auon. Statute for'a limited Time, this doesadt amount to a Repeal thereof at 


the End'of that Time. | | 2 : : 
6 M-d 27, 16. If two Statutes repugnant to each other be made in the ſame de 
The '+hab;. fron of Parliament, the latter only ſhall have Effect. 


tant of St. = 
Clements v. The Inhabitants of St. Andrew's. LY 


Pasties. 17, If the latter Part of a Statute be repugnant to the former he 
The Attor- thereof it ſhall ſtand, and ſo far as it is repugnant. be a Repeal vt dle 


"y 1 55 former Part; \becaule it was laſt agreed to by the Makers of the Sa- 


of ng,” or cute, 
Chet 4%... 7 
fer Works Wo - 8 | | | : | i 8 
11 Rep: 63. 18. But the Law does not favoyr a Repeal by Implication, no . 
| i; Song © be alio ved unleſs the Repugnancy be quite plain; For as ſach Regen 
= 4 Fj 8 cares with ic ® a reflection upon the Witdom of the former 3 
i 1. of | A « © 4 ; 

ks. onto c nas cor been conhned to the repealing as little as poſſible of the pf 
11% Feeding Statute. RE 


\ 


10. A 


= 


* 


r U - . 


8 | . 7 1 , 8 ; : « N 1 Mk wx 
19. Although two Acts of Parliament are ſcemingly repugnant, yet if Dyer 347. 
Fw, no Clauſe of nn Obfante in the latter, they ſhall if- > oMible e 8 ada 
8 ſuch Conſtruction, that the latter may not be a Repeal. of the former by Ci -— os 
J Implication. | . e e ; 9.11Rep.6;. 
4 . 4 f 0 . 8 . Haro. 344. 
0 | | | | 
a (E) Df the vaſt power of a Statute, 
4 1. A Statur&,can do no W rong; but it may do ſome Things which 12 M/od. 688. 
0 ſeem very ſtrange : For it may diſcharge a Perſon from the Al- 20 LO of, 
legiance he lives undes, and reſtore him to a State of Nature. 3 Wand, F 
5 2. An Eſtate may be made to ceaſe by a Statute in the ſame Manner 6 Rep. 40. 
, 2 if the Party poſſeſſing had been dead; as is done by the 21 H. 8. c. 13. Mildmay's 
f- which declares, that if a perſon accept a ſecond Benefice the firſt ſhall be Caſt. 
pn void, in the fame Manner as if the Incumbent had died, 1 8 
3. A Man may be enabled by a Statute to have or be an Heir, who 1 Lev. 78. 
by otherwiſe could not have or be an Heir. ” RE Wheatley vs 
Ve | 95 : ; EY Thomas. 
33 4. An Eſtate Tail may be limited by a Statute without a Donor; and Raym. 388. 
the Validity of ſuch a Limitation is not to be meaſured by the Rules of Marre v. 
he the Common Law : For a Statute can controul the Rules of the Common —_ _ 
Law, Ks | . F | . 5 1 . L 
ite 5. A Man can only forfeit ſuch Eſtate as he has, as if Tenant in Tail Codb. 316. 


with Remainder over forfeit the Remainder is ſaved: But if the Land of Sv. 


Tenant in Tail be given to the King by a Stature, the Remainder is not liffe. 
nd faved, | | - en N . 
in 6. If the King become intitled by a Statute to the Land of J. S. he Bro. Parl. 
| takes it diſcharged of all Tenure. pl. 77. 
in 7. If Land ſubject to a Rent-charge be given to a Perſon by a Sta- Bro. Fail. 
ne tute, the Rent-charge is thereby diſcharged. Ls Pt pl. a8. 


8. A Statute cannot make it lawful for 4. to commit Adultery with 12Mod.688. 
the Wife of B. for the Law of Gov forbids this: But it may diſſolve her The City of 
Marriage with B. and enable her to marry 4. | Ter. 


Weed. 
9. A Statute may make a Woman a Man to ſome civil Purpoſes; for it 2 Jon. th. | 
may make her a Mayor or a Juſtice of the Peace, *© | -— 2 


* 
68 4 N * 


c) Ot a public or private Statute, 


l, A Statute which relates to all the Subjects of the Realm is a public $ Rep. 138, 
Statute. | e 5 5 2898 "iy 


2, Although the Words of a Statute are particular: Yet if the Intent * 


be general, it is a public Statute. Bees age's 
N If the Intent of a Statute be particular, it fball, notwithſtanding *Page640 : 
de Words are general, be deemed a private Statute, | | ae 
a "mg 


4. A Statute which concerns the King is a public Statute : for every 3 
dect has an Intereſt in the King, who is the Head of the Body Policies b! 
— FFC | nA nd Cale, 


1 
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Sid. 24. ; 
Skin. 429. 7. 


000-4» 1 Statute for the Diſcharge of poor Priſoners, but did not ſet it out, Ex 


% 


: Helland's a 


Cie. 


e 7/riFualt ys 


+» Rep. 96, 1. But a Statute which concerns only a certain Species of the Spin- 


Anon a Bu % ᷑ . CTU bt EET we oe 
5 But ſome Clauſes therein may, if they relate to private Perſons only, be 
8 


ö | public Statute, 


ee Compoſition with their Debtors, in caſe two Thirds in Number and 


& 0. Ja 12. 2 Mod. 37. "os 
3 * 


4 


> A 


)) 1h TH ef gt 
5 Rep. 9h, and conſequently ought to be as ſenſible of that which affeQs him, a 2 


Hb ai), Member of the natural Body is of what the Head at any Time feels, 
Sid, 209. 5. The Preamble of the 13 & 14 Car. 2. c. 12. recites divers Miſchief, 


Aen. uv. to the Public which ariſe for want of proper Regulations concerning the | 


in. Poor: And by Par. 4. it is enacted, That, for the Redreſs of the 
| o& Miſchiefs intended. to be remedied, a Workhouſe ſhall. be ereted in 
the County of Middleſex.” This Statute has been holden to be a pub. 

lic Statute z becauſe. it concerns the Safety of the. King's Perſon, and 

the public Peate, that a Stop ſhould be put to fuch Miſchiefs: And the 

Clauſe for ereQting a Workhquſe has been holden to be public; becauſe 


44 42... 38 1t refers to che Miſchiefs mentioned in the Preamble, a Remedy is there- 


by provided for ſuch Miichicfs in the County of Miduleſex. 
6. A Statute which, concerns the public Revenue is a public State; 


12Med.249. 


Y” 


Rep 57. Private ; for a Statute may be public in one Part and private in 
1 99 80 8 M A wg org Jing IN . 

C 
tin. 449. 7, Although a Statute be of a private Nature, as if it concern a pu- 
Rex v." ticular Trade, yet if a Forfeiture be thereby given to the King, it is a 


Ld. Reyw. 8. In an Action of Debt upon a Bond the Defendant pleaded a certain 


ception was taken, that the Statute ſhuuld have been pleaded at large, 

becauſe it is a private Statute: Inaſmuch as it does not extend to all poor 

Priſoners 3 5 ſuch only as were in Priſon at a Time therein mentioned, 

3 But by the Court; This ſhall be conſtrued to be a public Statute: 

1. Becauſe all the People of England may be intereſted as Creditors of 

the Priſoners. 2. It is a charitable Act and therefore ought to have 2 

more fayourable Conſtruction. 3. As it is a long Act and difficult to 

- 3 poor Priſoners could never bear the Expence of pleading it 
ecially, | TS ce og 

4 * But the 8 9. z. c. 18. for the Relief of Creditors by making 


Ed. Raym. 


12Mod, 249. Vulue do agree thereto, was holden to be a private Statute. 
Ld. Rzxym. 10. The Judges are not obliged to take Notice of a Statute of general 


A Pardon, unleſs they are by ſuch Statute directed fo to do: For as a Sta- 
Ef, tute of general Pardon does only relate to Offenders, it is not a public Sta- 


14 Nod. 61 3, tute ; and it is by no Means a Contequence, that becauſe a Man is en- 
bdled to give ſuch Statute in Evidence upon the general Ifſue, the Judges 
mult take Notice of it as to any other Purpoſe, _ | 
4 Rep. 16. 1. A Statute which concerns Trade in general is a public Suute; 
Caſe, the Genus Trade being compolcd of all Kinds of Trade, - | 
4 Rep. 76. 12. But a Statute which relates only to a particular. Trade, or to! 
Helland"e particular Perſon of that Trade, is a private Statute-: Becauſe the pa- 
ticular Trade is a Species of the Genus Trade, and the particular Perton 
is an, Individual of that Species. WY PREG e 
4 Rep, 120. 13. The Statute againſt Non-reſidence and that againſt Pluralities de 
Hansel publie Statutes; becauſe they extend to every Species of the vp! 


ellen, 7 tuahy, as the Biſhops z or an Individual of a certain Species, 3 4 pant. 
Rolf Abr. cular Biſhop 3 is a private Statute. | 
657 + = x 


15. Th 


# 


* 1, The Staküte of of ftminfter, which ſays, that ns Sheriff & Page 
other Nin ier of the Kihg Bal take ary Reward to 40 bis ce, but Be a- 4 Rep. 76. 
mel with whit be reeriucs from the Ning, is à public Statute 3 becauſe it Holand 's 
FATTY 1, Oe | | 
16. The 23 H. 6. c. io, which is confined to Sheriffs, has in divers 2Saund 154+ 
Caſes been holden to be a pri vate Statute, _ 5 Bienen v. 
. 5 1h: e I EE | . * mel, | ; 
| | | | Trin. 22 Car. 2. Plow. 65. Sid. 24, 439. 
1. But the contrary has been laid down in other 3 fl 3 
ſublequent to the Caſe in Saunders, Holt Ch. J. was of Opinion, that this Ohey x. Seb 5 
is à public Statute. 1 es 5 : | 5 18 f „ | 
; : 1 83. Sid. 23. 


18. The Statute made in the Time of Henry the Sixth, by which 21/ Plow. 65. - 
Crrperations and Licences granted by that Prince are declared to be waid, was Dyer v. 7 
holden to be 2 private Statute z becauſe, as it does not extend to all Cor- 3 
orations, it is not general, but particular in a Generalty, or to ſpeak with Bo. Pacl. 
more Propriety general in a Particulaiity. N pl. 6. 9 
10. In many Statutes which would otherwiſe have been private, there 4 Rep. 76. - | 
are Clauſes, by which they are declared to be public Statutes. - Dyer 119. 


d 4 = 


\ 


(d) Ot an affirmative or negative Statute, . 


884555 Statutes are from their being in affirmative Terms called 
| Affirmative Statutes z others obtain the Name of Negative Sta» 

tutes z becauſe they are penned in negative Terms. | ; 

2. It is a Maxim of Law, that an Affirmative Statute does not take 1 tf, 200. 


away the Common Law. | | | | „ lat. 112. 
| | N 115, Show. Parl. Ca. 64. 


3. By the 43 E. 3. c. 11. it is enacted, That the Panel of Aſſize Bro. Parl. 
* ſhall be arrayed four Days before the Day of Ailize 3”? Yet if this be pl. 70. 
done two Days before the Day of Aſſize it is good; for two Days were 
ſuffcient at the Common Law, and where a Statute is affirmative it does 
not take away the Common Law. outs” e a 
4. The Statute of Marlbridge, c. 21. and the Statute of 2 Weſtm. c. 39. Bro. Parl. 
ate, That after Complaint made to the Sheriff he may take the Poſſe pl. 108. 
comitatus, and make Replevin,” Notwithſtanding this Statute the _ 
Sheriff may take the Poſſe comitatus to ſerve any Proceſs with, as he could 
before at the Common Law; for an affirmative Statute does not take 


away the Common Law, | . ha | N 
5. Although an Affirmative Statute do not take away the Common Law, iat 400 
it is nevertheleſs binding; and a Party may make his Election to proceed Bro, pail, 


upon the Statute, or at the Common Law. > ISAS 0 * i 70. 
| | | 1 Rep. 64, Cro, Eliz, 104. 2 Term Rep. 87. 


6. It is in the general true, that if an Affirmative Statute, which is in- Plow. 206. 


troduQtive of a new Law, direct a thing to be done in a certain Manner, 3 ” 
ran, 


that Thing ſhall not, even although there are no negative Words, be done 
. add 6 mii ge nal 
1 But where the Queſtion was, whether an Appoinment of Overſeers, Sus. 1123, 
made after the Expiration of the Time limited by à Statute for ſuch Ap- Rex v. 
|  PoIntment, was valid? It was holden to be ſo ; and by the Court: The Sparrow. Þ 
43 Eliz.c, 2. ought to have a liberal Conſtruction; becauſe it is a Sta- Pages Wl 
| | tute 3 
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1 E A N 
tute under which Proviſion is to be made for the Poor. 


As it 
in the Power of the Pariſh to compel the. Juſtices to make an 8 


ment within the Time, the Appointment ought ex neceſſitate to be 
holden good. Although that Statute be introduQtive of a new Law, 


no Negative ought to be implied againſt the Meaning and Juftice 


thereof. 


11 Rep. 64, 8. If a new Power be given by an Aﬀtrandes Statute to a certain "4 


Foſter's fon, or to certain Perſons, by the Deſignation of that one Perſon, althouoh 
it be an Affirmative Statute, all other Perſons are in the general excluded 
ftom the exerciſe of the Power; it being a Maxim, that inclufio unius eft 
 excluſio alterius. 18 1 9 1 | 


| Plow. 206. 9. If an Action founded upon a Statute be direQed to be brought before 


Stradlingv. the Juſtice of Glamorgan in his Seſſions, it cannot be brought before any 
Megan. other Perſon or in any other Place. 


TO Rep. 39. 10. It being by the 31 E. 3. c. 12. provided, © That Error In the Ex- 


Feftar's © chequer Chamber ſhall be amended before the Chancellor and Tiea- 
Cale, & ſurer, ſuch Error cannot be amended before any other Perfon or 
A % Perſons.” | | | N 


11. By the 26 C. 2. 7 22, for eſtabliſhing the Britiſh Muſeum, — 
Acts are direQed to be done by the Majority of the Truſtees. It was ſo 


clear that theſe Acts could not be done by the Majority of the Truſtees 
preſent at a Meeting, unleſs that Majority were likewife a Majority of the 
whole "Truſtees, that the 27 G. 2. c. 16. was made for enabling the 
Majority of thoſe Truſtees who ſhall be preſent, provided that ſeven are 
preſent, at any Meeting to do theſe Acts. = | | 


"4 


31 Rep. 64. 12. But the Deſignation of a certain Perſon to whom a new Power 


Fofter's is given by an Affirmative Statute, does not exclude another Perſon 
Caſe. who was-by a precedent Statute authoriſed to do it from doing the ſame 
Thing. | / 


4040 pier. 13. By the 8 H. 6. c. 16. it is provided, That after Office found, he why 
69. ids 0 50 aggrieved may within a Mouth offer his Traverſe, and to take + 
e 


11 Rep. 64. he Premiſſes to Farm and that the Chancellor, Treaſurer, er other Officer 
| | ſhall demiſe them to him to Farm. By the 1 H. 8. c. 16. Libefty is given 
to the Perſon agerieved, /o do tis at any Time wit/in the Space of three 
Menths, + Afterwards the 32 H. 8. c. 40. authoriſes the Maſter of the 

Wards to grant a Leaſe of the Lands if a Ward er an ldeot while they re- 

moin in the Hands of the Crown. This laſt Statute, notv ithitanding the 
Deſignation of a new Perſon, ſhall not take away the Power given by the 
former : For if, before any Leaſe is granted by the Maſter of the Wards, 
the Chancellor or Treaſurer do grant a Leaſe of the Premiſſes, the Maſter 
| of the Wards cannot afterwards demiſe them. 0 
11 Rep. 64. 14. An Affirmati ve Statute even if there are negative Words in it, does 


 Fefter's not in many Caſes exclude the Juriſdiftion of the Court of King's Bench ; 


Pl. 74 now only have an Appeal in the Cafe of her Huſband's Death; it 27 


Caſe. becauſe the Pleas there are before the King himſelf. ö 
Bro. Parl. is, A negative Statute does ſo bind the Common Law, that a Man 
pl. 72. cannot afterwards make uſe thereof, gs | 
2 Inſt, 106. 16. At the Common Law, if a Lord diſtrained for Cuſtoms, Services 
1 Sls or other Duties when none were behind, an Action of Treſpaſs lay: 
1 But fince the Statute of Marlbridge, the Words of which are, Si quis 
mujer vel miner diſtridtiones faciat ſuper tenementum ſuum, pro ſervitijs vel 
cenſuetudinibus que ſibi deberi dicat, wel pro re altera, unde ad Deminum 
* feedi pertineat diſtriftiones facere, et pofiea convincatur quod tenens ea fibi 
vun debet, non ideo puniatur d:minus per redemptionent, it has been holden 
that in fuch Caſe no Action lies at the Common Law. 14 5 
x Inft. 68. 17. A Woman, as well as a Man, might at the Common Law have 
Bro. Pail. had an Appeal of the Death of one of her Anceſtors : But a Woman can 


* 


TA” Tut 3 
2 Charta, c. 34. declared} quod Nullus capiatur aut impriſenetur 


; be e famine de morte alterius quam wiri ſui s. age 643 
18. An affirmative Statute does not take away a Cuſtom. 5 55 Lily 


10. It is laid down that a Cuſtom is good againſt a negative Statute, * laſt, 115. 
valefs àa new Law be thereby introduced: For that if the Statute be onlx 
declaratory of the Common Law, as a Man might have alledged a Cuf- 

tom agaiaſt the Common Law, ſo he may. againſt ſuch Statute. 


it has been ſince holden, that no Preſcription: or Cuſtom is J 755 271 


20. Bot 1 ] 2 
ood againſt 2 negative Statute, whether it be declaratory of the Common ee. Can ® 
Fe or introduttory of a new Law. . 2 Bulſtr. 6, 

: "Show, 420. 
| | CAPS „ Show, Parl. 
ro —— e X . 
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') 91hoſe Province it is to tonſtrue a Statute. 


wer of conſtruing a Statute is tn the Judges ; who bare leb, 246. 

| ci over all Laws, and more eſpecially over Statutes, to os 905 

en ording to Reaſon and Convenience to the beſt and trueſt Plow; i os ' 
N 3 Rep. 7. 


„de Judges of the temporal Courts have the Power of con- pe Wor” 
10 . | pl. 148. 


ling a Statue . 2 Inſt, 614. 


dmi- On 83, 
Slawney's _ 
ah Caſe. 


I. 


3. An Ordinary cannot impoſe a new Condition in a Bond of A 
villration, but muſt take ſuch Bond in the Words of 21 H. 8. c. 5 
when an Action is brought upom it, the Meaning of that Statute and o 
the condition muſt both be aſcertained by a Court of Common Law, | | 
4. A Queſtion ariſing, whether a Perſon were a Bankrupt? It was ob- 2 Jon. Fer 
jected, that as the Jury had only found the Evidence, and had not drawn © bee 
the Concluſion, the Court cannot do this. The Objection was not al 
lowed z and by the Court: The Court may conclude from the Evidence, 
whether the Perſon were a Bankrupt within the Meaning of any Statute, : 1 

5. In an Action brought for the Penalty given by the 5 Aun. c. 14, it Sayer 121, 
vas found by a ſpecial Verdict, that the Defendant cartied on the Trade Hear le, gui 
of Poulteter; that for the carrying on of this Trade he kept an open 8. 
Hop, wherein he bought and ſold Geeſe, Chickens and other Poultry 3 yy. 28 G. a. 
that he had a Hare in his Cuſigdy, and did fell the Hare to J. S. for | 
four dShillings'z and that at the Time of having the Hare in. his Cuſtody, _ 
ind of ſelling it, he was ſeiſed in fee of an Eſtate of one hundred 
Punds a Year, The Queſtion being, whether the Plaintiff were a 
Chapman within the Meaning of the 5 Ann. c. 14? It was holden ther 
Je was not. In arguing this Queſtion it was ſaid, that as agg have 
"ly found Facts, and have not expreſsly found that the Defendant was 
i Chapman within the Meaning of that Statute, the Plaintiff ought not 
lo have Judgment, although the Court ſhould be of Opinion, that the 
Vefendant was a Chapman within the Meaning of that Statute,. The 
Opinion of the Court upon this Point was, that as the Queſtion, whe- 

ther the Defendant were a Bankrupt within the Meaning of that Statute ? 
does in a great Meaſure depend upon the Conſttuction of that Statute, it 
i 2 proper Queſtion for the Determination of the Court; and that the Facts 
ound are ſofficient to enable the Court to determine it, In this Caſe the 


Authority of Dodfawerth v. Anderſon, 2 Jon. 142. was recognized. 


c Rules 


, N ; 
Ll — „ 


8 TY A U By 


cp Rules to be obſerved in the Conftruttion «| 


1. Words and Phraſes, the Meaning of which in a Statute has 3 
aaſcextai ed, are when uſed in a ſubſequent Statute to be underſtood 
; | ; in the fac Senſe. e 5 . 2 £17 > | OY 


Silk. 690 1,JAXCEPTION. was taken to an Indictment upon the 14 Cer, 2. 
2 Bar- c. 12. againſt Churchwardens and Overſeers, for not having made 

| Vera. 134 a Rate to reimburſe a Conſtable, that the Statute only puts it in their 
Power by the Word may to make ſuch Rate, but does not require the 

_ doing it as a Duty, for the Omiſſion of which they are puniſhable ; The 
Exception was not allowed; and by the Court: Where a Statute ditegs 

the doing of a thing for the ſake of Juſtice or the public Good, the 

Word may means the ſame as the Word all, The 23 . 6. fays the 

Sheriff may take Bail; But the Conſtruction has been that he hull do 


5 „ | | 

Bro. Coro. 2. Every Crime, the Perpetrator of which is by any Statute oo 4 
204. to have Judgment of Life or Member, is a Felony; although the Word 
2 1 — Felony be not contained in the Statute. © 


3 laſt. 91. Hob. 293, 1 Hawk, 10. 


- 3 influ 9% 3. But if an Offence be only prohibited by a Statute upon Pain of fol- 
 31aſt; 145, feiting all that the Offender has ; or of fotfeiting his Body and Goods; or 
146. of being at the King's Will for Body, Land and Goods; it ſhall amount to 

Hob. 270, no more than a Miſdemeanor, | oy x 
29s. 4. If an AQ of Parliament fay, an Offender hall be puniſhed acording t1 


- 1 Hawk, 


19. tis Demertt, theſe Words import only, that he ſhall be puniſhed in the 
4 loft. 151. ordinary Courſe of Juſtice by Indictment. 1 | 
Salk. 606. 5. When a Statute gives a Penalty to be recovered before Fuſtices of the 
. Ra. Peace, but preſcribes no Method of recovering it, the proper Method 1s by 
| Indictment. : 155 | 5 | | 
'MS. Rep, 6. An Information, exhibited againſt the Defendant a Sadler, for 2 
Rex v. I. Penalty given by the 1 Tac. I. c. 22. was quaſhed; and by Lord Mantfeld, 
Lane, Trin. Ch, J. Where a Power is given, as is done in the preſent Caſe, by a 
30 G. 2. Statute, to enquire, hear and determine, it always means according to the 
*Page645 * Courſe of the Common Law by a Jury; and the Proceeding muſt in 
ſuch Caſe be by Inditment, e by 


2. In the Conſtruction of one Part of a Statute every other Patt 
. ' ought to be taken into Conſideration. | 


a 


1 loft. 381. 7. The moſt natural and genuine Way of conſtruing a Statute is to 
3 conſtrue one Part by another Part of the ſame Statute: For this beſt er- 
prefſeth the Meaning of the Makers; and ſuch Conſtruction is ex viſ- 

27 ceribus actus. | : 1 * 
Plow. 55 8. If any Part of a Statute be obſcure, it is proper to conſider the other 
Stowell v. Partsz for the Words and Meaning of one Part of a Statute do frequent.) 


<> -={0Y lead to the Senſe of another. 


= 


9. At 


ee © 


„ A TUT E. e OF | 
9. A Statute ought upon the whole to be ſo conſtrued, that, if it can 1Show.1e8; 


he prevented, no Clauſe, Sentence or Word ſhall be ſuperfluous, void, * Ber- 
or inſignificant. - | e „ 
10. The Title of a Statute is not to be regarded in conſtruing it, becauſe Hard. 324. 
this ia. no Part of the Statute. 8 e ? 17 Ram. 
11. It is in the general true, that the Preamble of a Statute is a Key to we qt 
open the Mind of the Makers, as to the Miſchiefs which are intended to be 2b. 
remedied by the Statute. = N . | laſt. % 


12. But this Rule mult not be carried fo far as to reſtrain the general 3 Mod. 1446 
Words of an enacting Clauſe by the particular Words of the Preamble: For br" v. A. 
there was a Time when Statutes were made without Preambles z and the 4 Mas. Pal 
Preamble of a Statute is no more than a Recital of ſome inconveniencies, Palm. 486. | 
which does not exclude any other, for which a Remedy is given by the 1 Jon. 164. 
enaQing Part of the Statute, . | 

13. It was faid by Lord Cooper, that he could by no means adopt the 1 Will. 326; 
Notion, that a Preamble ſhall reſtrain the Operation of an enacting Clauſe; >" e 
and he added, that if the Preamble of the Coventry Act had only recited 47M | 
the Barbarity of ſlitting Coventry*s Noſe, and the enacting Clanſe had been 

9 the doing of any Thing whereby a Man is disfigured or de- 
Fs it might agreeably to that Notion have been ſaid, that cutting off the 
Lip or putting out an Eye would not have been within the Meaning of this 
Statute, becauſe neither of theſe is mentioned in the Preamble. | 

14. The general Words in one Clauſe of a Statute may be reſtrained by 8 Mod. 8. 
the particular Words in a ſubſequent Clauſe of the ſame Cette, 1 Rex v. The 


* 
y 


Arcbbiſh 
| | : ef Armags. 
15. If by a Statute Lands are diſeavelled to all Intents and Purpoſes, and Lev. 80. 
naue deſcendible as Lands at the Common Law, the former general Words pt ng Yo 
are ſo reſtrained by the particular ſubſequent Words, that, although te 
Partability of an Eſtate by which many Families have been reduced to a 
low Eſtate be thereby put an End to, the Cuſtom to deviſe is not taken 
way: For this Cuſtom is a Privilege at the Common Law, and no Part of 
the Cuſtom of Gavelkind. | ig eh hes 
6. The general enaQting Words of a Statute are not to be reſtrained by g Mod. 1477 
ay Words introductory to the enacting Words. Rex v. AI. 
| 8 ther. Palm. 486, 1 Jon. 164. 


17. If a particular Thing be given or limited in the preceding Part of a 2 Jon. 26. 
Statute, this ſhall not be taken away or altered by any ſubſequent general pages 4 
Words of the ſame-Statute, 5 fixefOxfurd | 
* 18, A Saving in a Statute, which is repugnant to the Purview of the page 645 . 
dtatute, is void, | : 7 1 Rep. 47- 

| 1 Alten Mod's Caſe. Plow. 364. 
112 A 8 fs Statute may be qualified or reſtrained by a 1 Jon. 339 
Caving in : Savi iew it Kerr. if. 
1 70 e Statute ut 1 me aving be repugnant to the . it hes 5 

20. If a Proviſo in a Statute be directly contrary to the Purview of the „ 
Statute the Proviſo is good and not I Purview : Becauſe it ſpeaks the The aoy 

r intention of the Legiſlators, 1 General v. 

1 | the Governers of Chelſea Waterworks, 


3. If 


* 4 5 | 4 & 
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#3. If divers Statutes relate to the ſame Thing, they ought to be all take 4. 1 
_— into Conſideration in conſtruing any one of the. 

: I. 3 ; 3 g 15 5 - N : 2 

Plow; 206, 21. If one Statute prohibit the doing of a Thing, and another Statute be Hi 

_ Stradling v. afterwards made, whereby a F orfeiture is inflicted upon the Perſon doing Sense 

- Morgan. that Thing, both are to be conſidered as one Statute. 30 

Bro. Waſte, 22. When an Action founded upon one Statute is given by a ſubſequent Statu 

pl-638, Statute in a new Caſe, every Thing annexed io the AQtion by the firſt Stax of a 1 

| tute is likewiſe given. „„ | „3 and | 
| 4Rep-4- 23. A Statute lately made may be hoiden to be within the Equity of 
< 4-4 * Statute Tnade long ſince; and there are in our Books frequent Inſtances of 

ns its having been ſo holden. | 8 5 31 

GPU 224. If a Thing contained in a ſubſequent Statute be within the Reaſon unde! 

5 e Im. of a former Statute, it ſhall be taken to be within the Meaning of that 2. W 

Sir ii, Fatute. 5 5 „ e videc 

Moore's : 4. T 

Cale. 2 Jon. 63. | © 38 

* +; 5 | ny ys Sy | Rule 

Went. 246. 25. The 13 Elis. c. 10. concerning Leaſes mude by ſpiritual Perſons, be- that « 
=? Ning enlarged by the 14 Elis. c. 11, although only the former of theſe 
'F* | Statutes be recited in the 18 Elig. c. 11, it has been holden, that the latter 

| is virtually recited therein, x 1 33. 

| 26. In the ſame Caſe it is laid down, that there is ſuch a Connection be- Land: 

twixt all the Statutes concerning Leaſes made by Eccleſiaſtical Perſons, that ſhall 

they are all to be taken into Conſideration in the Conſtruction of any one of mon 

them. The 32 H. 8. c. 28. is not recited in the 1 Eliz. c. 19. nor in the in thi 

13 Eliz.c. 10, Yet a Leale is not warranted by either of theſe Statutes, tnuar 

+ unleſs it have the Qualifications required by the 32 H. 8. c. 28. 34- 

Barn, Chan. 27. The 22 © 23 Car. 2. c. 10. for the better ſettling of Inteſtates Eſtates, Contr 
. 1 hog is continued with ſome additional Clauſes by the 1 Fac. 2. c. 1). It vas 
Haden. holden by Lord Hardwick, Chancellor, that for this Reaſon the latter di- 

- tute muſt be conſtrued as if the former had been therein recited. , _ 35s 

MS. Rep. 28. A Queſtion ariſing, whether Juſtices of the Peace had a Power to hal 1 

Rex v. Eo appoint five Overſeers for the Pariſh of Sr. Chads, in Shrewſbury ? it was Cale, 
an ' holden, that they had not: And by Lord Mansfield Ch. J. the Number 
Hu. 30G, 2. Of Overieers was by the 39 Eliz, c. 3, to be preciſcly four, As this 

Number might in ſome Places have been found too large, Power is given 116 

by the 43 Elis. c. 2. of appointing four, three, or two, reſpect being had ay R 


to the Greatnets of the Pariſh ; but no Power is given to exceed in an) 
Place the Number of four. The Rule of Law as to a ſpecial- Authorit) 
is, that every Thing done under the Colour thereof which is not within it 

is void. There was no need to inſert negative Words in either of the 

_ Statutes: Nay, ſince no Power had been ever given to appoint five Oret- 
ſeers, it would have been quite nugatory to have ſaid that five ſhall nor be * 
appointed. As the 39 Elis. was undoubtedly under the Conſideration of 
the Legiſlature when the 43 Elis. was made, it ought, although long ſoce 
4 expired, to be taken into Conſidetation in conſtruing the latter Statute: 5 
P ageb47 For it is a Rule in the Conſtruction of Statutes, that all & which telate to Jy 
3-2 i the ſame Subject, notwithſtanding ſome of them may be expired, or are not 
referred to, mult be taken to be one Syſtem, and conſtrued canſiſtently; 
and the Practice has been ſo to do in Caſes of Bankruptcy, Church Leaſe, | 

and in other Caſes, | | Mo i | | 
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4. The 
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4. The common Law ought to be regarded. in the ConſtruQion) of a 


29, If a Statute make uſe of a Word the Meaning of which is well 6 Mod. 1433. 
known at the Common Law, the Word ſhall be underſtood in the ſame = v. 
c-nſe it was underſtood at the Common Law. © ; - Harman. 

„To know what the Common Law was before the making of a. 

Statute, whereby it may be known, whether the Statute be introductory 
of 2 new Law, or only affirmatory of the Common Law, is the very Lock Mow: 35s. 
and Key to ſet open the Windows of a Statute. n e 
7 | | 2 Inſt. 301, 308. 3 Rep. 13. Hob. 83, 97. 


31. In order to conſtrue a Statute truly, four Things are neceſſary to be 3 Rep. 7. 
underſtood and conſidered. 1. What the Commom Law was before, #24en's 
a. What the Miſchief was for which the Common Law had not pro- ing 3 
nded. 3. The Remedy that is by the Statute provided for the Miſchief, 2 laſt. 301. © 
4. The true Reaſon of the Remedy. 5 „„ a 

32. The beſt Conſtruction of a Statute is to conſtrue it as near to the | Will. 2 8 
Rule and Reaſon of the Common Law as may be, and by the Courſe which Aer v. 52. 
that obſerves in other Caſes, | e Williams. 

Plow, 365. 2 Inſt. 148, 30m. 1 Saund. 240, 1o0Mod,245. 


33. By the Statute de donis it is enacted, that a Fine levied of entailed 3 Rep. 85: 
Lands ibſo jure fit nullis: yet the Conſtruction has been, that ſuch Fine The Cale of 
ſhall not be a Nullity, and only a Diſcontinuance; becauſe at the Com- TG 
mon Law, if a Biſhop ſeized in the Right of his Church, or a Huſbanlc 7 - 
in the Right of his Wife, had aliened by a Fine, it was but a Diſcon- 
tinuance, ? 

34. When the Proviſion of a Statute is general, it is ſubjeQ to the 1Show. 456. 


Controul and Order of the Common Law. | Rex v. The 
5 | I. ' Biſhop of London. Sav. 39. Hard. 62. 


35. If a new Remedy be given by a Statute in a particular Caſe, this . R 
bal not be extended to alter the Common Law in any other than that Fefe 
Cale, a, 8 | | ; 


— . Ca E. 5 
Hob. 298. Cart. 36. Vaugh. 179. 


36 The Statute of 1 We/tm. c. 20. de malefatoribus in parcis et divariis Bro. Patl. 
ſtall not extend to Foreſts: Becauſe it is in Reſtraint of the Common Law, pl. 72. 


I 1 2 latt. 455. 
nd ſuch Statute is to be conſtrued ſttictly. N Vlagz. oo 
37. An obſcure Statute ought to be conſtrued according to the Rules of Win. 86. | 
the Common Law, | | FE Hickferdr. 
AN 8 


5: The Intention of the Makers of a Statute ought to be regarded in the 
Conſtruction of the Statute, 45 


38. Such Conſttuction ought to be put upon a Statute, as may beſt an- Plow. 233. 
ſrer the Intention which the Makers had in View] for qui beret in Litera, MUGEN 


. 2 2 Barkley. ; 
teret in Ä = Ran 


* 39. The Intention of the Makers of a Statute is at ſometimes to be #Page648 
tlleted from the Cauſe or Neceſſity of making a Statute z at other pres ho 
| 5 5 | Stradlingv. 
Morgan. Lit. Rep. 212, 11 Mod. 16. 1 Show. 491. 1 Jon. 105, 

„ | Times ö 


! 


i 
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T3: ATA STS 
Times from other Circumſtances. Whenever this can be difcoreres : 
_ ought to be followed with Reaſon and Diſcretion in the Conſtru dien : 
the Statute, although ſuch Conſtruction ſeem contrary to the Letter of ik 
e e | | . Fu „ : 
2 Toft. 11. 40. Great Regard ought in conſtruing a Statute to be paid to 
136, 187. ſtruction which _ "oi of Law, wha lived RT is 
(Tu after it was made, put upon it; becauſe they were beſt able to Judge of the 
Intention of the Makers. It is moreover a Maxim, that Contemporanca ex. 
; pofetio oft fortiffima in Lege. pf BE; 3 

2 —2 2. 41. i ger _ Words of a ee are obſcure or doubtful, the In. 

7949 V. tention of the Legiſlators is to be reſorted to, in order to find the Mean 

Taille.. of the Words. . | 


Plow. 366, 42. A Thing, which is within the Intention of the Makers of a Statute, 


g is as much within the Statute, as if it were within the Letter. 
Sowell. PE | hy 


10Rep.101. 7 | | 
Plow. 366. 43. By the 4 H. 7. c. 24. it is provided, that the Right of a Perſon, who 
' Zouchv. was within the Age of twenty-one Years at the Time of levying a Fine, 
Stowell. ſhall not be thereby bound: Yet if the Diſſeiſee die leaving a Wit: with 
825 Child, and the Diſſei ſor levy a Fine, and afterwards the Child be born, the 
Child, although not within the Letter of the Statute, becauſe as the Age 
= . of a Child begins only from its Birth, it cannot be ſaid to have been at the 
Time the Fine was levied within the Age of twenty-one Years, is within th 
© Meaning; and his Right ſhall be ſaved.  _ _ 
Plow. 8. 44. The Words of 2 We/ftm. 2. c. 23. are, In Caſu quando vir amiſi per 
Wintif v. defaltam tenementum quod fuit jus uxoris ſuæ, durum fuit quod uxor poſt morten 
Tailheys. wiri ſui non habuit aliud recuperare quam per breve de red, propter qui 
Dominns rex flatuit, quod Mulier poſt mortem wiri ſui habeat recuperare per 
 breve de Ingreſſs, cui ipſa in vita ſua contradicere non poteft, Only a Loſs 
by Default of the Huſband is within the Letter of the Statute : But the 
Conſtruction has been, that a Woman ſhall have a Writ of Cui ia vita, 
although the Loſs was by Default of both herſelf and Huſband ; becauſe 
as ſhe is preſumed to have ated under the Coercion of her Huſband, this 
Caſe is within the Intention of the Makers of the Statute. 
45. A Thing which is within the Letter of a Statute, is not within the 
on 2 Statute, unleſs it be within the Intention of the Makers, 

Plow. 18. 46. The Statute of Marlebridge, c. 4. prohibits generally the driving? 
Renger v. 4 Diſtreſi talen in one County into another, It has however been adjudged 
| Fogaſſa. that if Land holden of a Manor in one County lie in another County, the 

Es Lord may diſtrain upon the Land, and drive the Diſtreſs into the County 

where the Manor lies; for as it would be inconvenient and a great Loſs te 
the Lord, if he could not drive the Diſtreſs to his Manor, this Caſe, al 
| though within the Letter, is not within the Meaning of the Statute. 

Plow. 20g. 7. By the Statute of Glouceſter, c. 1, it is provided, That the Diſſciſe 
Stradling v. 6 Hal recover Damages, in a Writ of Entry founded upon a Difſeifn 
Morgan. 4 againſt him v becomes Tenant after the Diſſeiſor.” Vet if. the Difſeilo 
make a Feoffmeng by Deed to three Perſons, and make Livery of Seifn tt 
two of them : but the third was nor preſent at the Livery, nor ever agree 
to the Feoffment, nor received any of the Profits, he ſhall nor, although be 
become, by the Death of the other two, Tenant after the Difſeiſor, be liable 
to anſwer in Damages to the Diſſeiſee: For the Legiftators could not intent 
to make him, who never aſſented to the Wrong done to the Diſſeiſce, an 
ſwerable for it. | | „„ 


2 5 2 g. gern er 


— 


6. | 


ofs tal 
„ al 


ſeiſet 
ſeiſin 


ſeiſo 


\ 


e 


48. By an equitable Conſtruction, a Caſe not within the Letter of a 1 loft, 24. - 
datute is ſometimes holden to be within the Meaning, becauſe it is within 
the Miſchief for which 3 Remedy is provided. The: Reaſon for ſuch Con- 
trution is, that the Law-maker could not ſet down every Caſe in expreſs 
" 9. In Order to form a right Judgment, whether a Caſe be within the ploy. 467. 
Equity of a Statute, it is a good Way to ſuppoſe the Law-maker preſent ; Eyflen v. 
and that you have aſked him this Queſtion, Did you intend to comprehend Stad. 


| this Cafe? Then you muſt give yourſelf ſuch Anſwer, as you imagine 


he being an upright and reaſonable Man would have given, If this be, 
thit he did mean to comprebend it, you may ſafely. hold the Caſe to be 
within the Equity of the Statute: for while you do no more than he 
would have done, you. do not act contrary to the Statute but in Confor- 


mity thereto, 5 | : 
50. In ſome Caſes the Letter of an Act of Parliament is reſtrained: by 


in equitable Conſtruction; in others it is enlarged; in others the Con- 


ſiruQtion is coptrary to the Letter, 
1. That equita 
is defined by Ari/tetle in this Manner. Afquitas eff correftio legis generatim Exſten v. 
late qua parte defecit 3 or as the Paſſage is explained by Peronins, Æguitas Stud. 
eff correQio quædam legi adbibita, quia ab ea abeſt aliquid propter generalem 
fine ag i comprebenſionem. — | | : | 
52, 


be found in Arrear, may be committed to the next Gaol : Yet if an Infant Stexveit 
Bailiff or Receiver be found in Arrear, he ſhall not he. committed; for he is 
not by Reaſon of his Want of Diſcretion within the Equity of the Statute. 


53. If a Law be made, that whoever does a certain Act ſhall be ad- Plow. 46s. 


judged a Felon and ſuffer Death, yet if a Madman do this he ſhall be ex- r 
cuſed: For, as the Action is not to be imputed to him, but to an invo- Stade: 
luntary Ignorance brought upon him by the Hand of God, he is not within 
the Reaſon of the Law. | | | | 

54. But if a felonious Act be done by a drunken Perſon it is Felony ; Plow. 19. 
and, although he did not when drunk know what he did, he ſhall becauſe Reniger v. 
he brought the Ignorance upon himſelf ſuffer Death, He does indeed de- Fot . 
ſerve to be doubly puniſhed ; for he has been guilty of two Offences, the 
ſetting of an ill Example to others in being drunk, and the doing of a Thing 
which the Law prohibited. . 3 $ | 

55. Actions which proceed from involuntary Ignorance, are in legal Ibid. 
Phraſe ſaid to have been done ex ignorantia; Actions which proceed from 
Iznorance that might have been avoided, are ſaid to have been done 
Imncraztur, 3 8 : 

55. That equitable Conſtruction which enlarges the Letter of a Sta- plow, 467, 
tute, is thus defined. AZquitas eft verborum legis directia efficiens, cum una Eyſten v. 
ER legis cavetur verbis, ut omnts alia in æquali genere eiſdem ca- Siudd. 
veatur verbs; + | : 


57. The Words of the 13 E. 1. are, Circumſpeche agatis de * tan- Mews 6 
e Biſhop Platt v. 


gentibus Apiſcapum Merwicenſem i yet this Statute, although only t 
of Norwich be named, has been always extended by an equitable Con- Sheriff * 
lruftion to other Biſhops. het ”_ | 

| 5 58. The 


26. In what Caſes, a Statute ought to have an equitable Conſtruttion. Page 649 N 


le Conſtruction, which reſtrains the Letter of a Statute, Plow. 466. 


he Words of 2 Weſtm, c. 11, are general, that all Bailiffs and Plow. 363. 
Receivers, who in paſſing their Accounts before Auditors aſſigned ſhall Zeuc% v. _ 


2 


— 


--4 1 FI od ; 
. „„ 5 8 N T5 UT 3: 
Plow. 467. 8. The Remedy given by the g E. 3. c. 3. againſt Executors has 
— + wh | 1 extended by an equitable Conſtruction to Adminiſtrators laps 
M theſe are within the Equity of the Statute. | : 


4 tow too. 59 A Statute ought ſometimes to have ſuch equitable ConſtruQion ts i 71, 
„ cpntrary to the Letter. EE 8 tend! 
v. Steward. . NS a „ . 25 72 
3 Rep. 7. Hob. 346. PSS „ jen 

8 '» EY | | 8 | on 
*Page6zo * 60. By the 1 E. 2. fl. 2. the breaking of a Priſon by a Priſoner cor. 95 
Flow. 13. fined for Felony is made Felony : Yet if a Priſon be on Fire, and a Priſoner may 
Reniger v. break it in Order to fave his Life, he ſhall be excuſed, notwithſtanding the for tt 
Fogaſa. excuſing of him be directly contrary to the Letter of the Statute, Stren 
Plow. $8. 61, By 2 Meſim. c. 12. the Party acquitted upon an Appeal may re. the! 
Straunge v. cover Damages againſt all who have been Abettors of the Appeal: Vet if 
Crofer. a Son abet his Mother in bringing an Appeal, he ſhall not, although he 
| 4 laſt. 4 AQ conttary to the Letter of. the Statute, be liable to Damages; for the 74 
Common Law and Reaſon both ſay, that it is the Duty of a Son to aid and with 
1 abet his Mother. | fn 1 5 ther 
v0 Mod. a8. 62. A Statute, which is to take away a Remedy given by the Common Fath 
;"- era „Law, ought never to have an equitable Conſtruction, orde 
V. 373. 63. If the Words of a Statute do not extend to a Miſchief which rarely Hei 
Bele v. Her- happens, they ſhall not be extended by an equitable Conſtruction to that 7 
Jon. Miſchief: but the Caſe is to be conſidered as a Caſus omi ſſusʒ for the Obje@s KL 
ok Statutes are Miſchiefs gue frequentjus accidunt. 4 a, 1 
Li nr 33. 64. A Statute ſhall never hahe an equitable ConſtruQion, in order to 6] 
TheCounteſs overthrow an Eſtate, W 5 | a ; 
of Suſſex, | | 
5 | | . 
- Carth. 396. 65. The Senſe of Words uſed in an Explanatory Statute ought not to gra 
7 1 55 be extended by an equitable Conſtructiom: but their Meaning, the Expla- cell 

8 Feen natot y Statute being a legiſlative Conſtruction of the Words uſed in a former in 

Salk. 534 Statute, ought to be ſtrictly adhered to. 99 | Gr 

| - wa 

M7 7 Fonds wh 

7. A Statute which concerns the public Good, ought to be conſtrued 12 

_ liberally, e Ti 

| Bu 

] . 8 | | | | Ri 
11, Rep. 71. 66. The Crown is bound by the general Words of a Statute made far of 
Magdalen the Maintenance of Religion, the Advancement of Learning, or the Sup- 1 
par port of the Poor: Becaule all Statutes, in which the Public are intereſted, m 


Sera. 517, Ought to be ſo conſtrued that they may be effectual, 

518, 519. | | | | . 

Keilw. 198. 67. Every Word in an Act of general Pardon ſhall be taken moſt ſtrong ) 
.. againſt the King. | : 

- Ser.253,-258, 68. A Statute made 2 bono publico ſhall he conſtrued in ſuch Manner, 
3 that it may as far as poſſible attain the End propoſed, 37 


aVern. 431. 69. The New River Water AQ was holden, although only the City of 
New River London be therein mentioned, to extend to Places adjacent z becaule all 
42. 508 V- Statutes made for the Conveniency of the Public, ought to have a liberal 


Conſtruction. bent „„ 
| 12Mod.g13, 70. It has been holden, that a Statute diſcharging inſolvent Debtors 
Callady v. ought to be conſtrued ſtrictly, becauſe it gives away the Property of n 
Hllliagten. Subject; and by Helt Ch. J. Let a Statute be ever ſo charitable, if it gde 
away the Property of a Subject, it ought to be conſtrued ſtrictlj. 
Lb 2 5 | 8. A Res 
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8. A Remedial Statute ought to be conſtrued liberally, | jw” y 


| 71, Such Conſtruction ought to be put upon a remedial Statute as will zluſt. 38 1. b. 


tend to ſuppreſs the Miſchief intended to be remedied. Bo 1 
72. A Statute made for the ſuppreſſion of a Fraud, or to give a more Plow: 2 | 


ſpeedy Remedy for a Right, ought to be conſtrued liberally 3 becauſe ſuch Tale os | 


Conſtruction is for the Fuftherance of Juſtice, 


13. It is the Duty of Judges to put ſuch ConſtruQion upon a Statute, as 2, Nep. J. p _ 


may redreſs the Miſchief guard againſt all ſubtle Inventions and Evaſions 8 : 


for the Continuance of the Miſchief pro private Commodo and give Life and 1 Rep. 12% 
Strength to * the Remedy pro bono publice, according to the true Intent of 11 Rep. 7 


the Makers of the Law. ; 8 - 5 Can: 
| 15 5 ' Page 681 


74. A Fine levied by a Huſband ſeized in the Right, of his Wife is 1 Loft. 381. 


within the Letter of the Statute of Glauceſier; but as the Heir would be 
thereby barred of the Inheritance 4. is Mother by the Warranty of his 
Father, although no Aſſets did defced upon him, the Conſtruction, in 
order to prevent this Miſchief, has been, that ſuch Fine does not bind the 
Heir, unleſs A ſſets did deſcend upon him. | 9 8 

75. By the 13 Elis. c. 10. it is enacted, “ That from henceforth all 11 Rep. 74, 
« Leaſes, Gifts, Grants, Feoffments, Couveyances, or Eſtates to be made, 75: 
« had, done, or ſuffered by any Maſteagd Fellows of a College, to any 2 
« Perſon or Perſons, Bodies Politick eee other than for the Case 
« Term of twenty-one Years or three Lives, ſhall be utterly void and of 
© none Effect, to all Intents, Conſtructions, and Purpoſes,” After the 
making of this Statute, the Maſter and Fellows of Magdalen College, 
granted certain Premiſſes by Indenture to the Queen, her Heirs and Suc- 
ceſſors for ever, with Condition that ſhe ſhould before a Day mentioned 
in the Indenture convey and aſſure the ſame, by Letters Patent under the 
Great Seal, to Ben-didt Spinola, a Merchant of Genoa, The Queſtion 
was, Whether the Grant to the Queen were good, or in other Words, 
whether the Queen were bound by the general Words of the Statute ? It 
ws holden, that where the Crown has by Prerogative any Eſtate, Right, 
Title, or Intereſt, this is not barred by the general Words of a Statute : 
But that in this Caſe, as the Queen would not be deprived of any Eſtate, 
Right, Title, or Intereſt, which ſhe had in the Premiſſes before the making 
of the Statute, ſhe is bound thereby; and that ſuch Conſtruction is neceſſary 
for the preventing of ſubtle Inventions and Evaſions, by which this AQ, 
made for the Maintenance of Religion, and the Advancement of Arts and 
Sciences, might be eluded. | 


| . 3 
9. A Penal Statute ought to be conſtrued ſtrictly. 


76. The Rules of the Common Law will not ſuffer. the general Words Plow, 1. 
of 4 Statute to be reſtrained, to the Prejudice of a Perſon upon whom a Reniger v. 
Penalty is inflicted : But there are a Multitude of Caſes to ſhew, that 878, 
2 general Words of a Statute ought to be reſtrained in Favour of ſuch x 4, ins 

erlon. ä 6 . | : 

77. Wherever a greater Puniſhment is inflicted by a * tatute for a ſecond a laſt. 468. 
Offence, an Offender is not liable thereto, unleſs there has been Judgment 
gunſt him for a former Offence z for a penal Statute ought to be conſtrued 
knaly, and it does not appear, that he has been guilty of a former Offence, 
unſels there has been ſuch Judgment. | 

78. The Statute which gives an Action of Attaint in a Plea real, being a pq, pact, 
Penal Statute, has never been extended to a Plea perſonal. 1 8 


* * 5 4, 25 
3.4 - CR * 
79 SY * 
— * 9 * 
7 


* n : SEES = 


OST e TM _ 
Salk. 206. 79. It was in one Caſe holden, that Statutes, which give Coſts, are +. 

| —_—_ 5 conſtrued ſtrictly; Coſts being a Kind of Penalty, | N 5 R n 
Rep. in Time 80. And in another Caſe, wherein the Authority of the laſt mentione 
ofHard:387- Cafe was recognized, it was ſaid by Lord Hardwick, Ch. J. to be a fette 


5 % Rule, that Statures, which give Coſts, are to be confirued flrifty, 


Glaſtenry. 


3 81. However true it may in the general be that penal Laws are tol 
Hepdon' conſtrued firiQly z yet even in the Conſtruction of chefs the eee 
5 Mod. 65 Legiſlators ought to be regarded. RES has 85 | 


Plow. 86. 82. It is declared by the 25 F. 3. to be Treaſon for a Servant to Lill his 
Strange v. Maſter, A Queſtion ariſing vpon this Statute, whether a Servant who had 
Creter.. killed his Maſter's Wife ought to have Judgment to be drawn and hanged, 
or only to be hanged ?'it was holden by all the Judges, that this is Treafon 
and the ſudgment was that he ſhould be drawn and hanged. And by Cele], 
notwithſtanding that a Statute, which enereaſes a Farin beyond 
what it was at the Common Law, ought not to be extended by an equita 
ble Conſtruction, yet the Words N Statute ought to be conſtrued ac- 
4 cording to the true Intention of t ters of the Statute. 
®Pagebs2 * 83. The 7. H. . c. 1. and the 3 H. 8. c. 1. make the Departure of a 
Cro. Car. 1. Soldier from his Captain without Licence, Felony. A Queſtion arifin 
The Sol- Whether the Departure of a Soldier without Licence from his Condpctot, 
diers Caſe. to whom he was delivered-to- if brought to the Sea-fide, was Felony? lt 
was reſolved by nine Judges againthree that it was Pelony ; for he a 
Conductor is a Captain ee eaning of the Statutes, and that a 
Penal Statute when made for the Public Service and Good of the King and 
Realm, ought to be conſtrued according to the Incention of the Makers of 
the Statute. 1 „ | 5 
11 Rep. 34. 84. It was bolden, that an Offender who had been guilty of Arſon was 
35. not entitled to the Benefit of Clergy, notwithſtanding this was not expreſily 
Peulter's taken from him by any Statute z and it is added, that there are many Caſes 
Cale, in our Books, where Penal Statutes have been conſtrued by Intendment for 
the Suppreſſion of a Miſchief, the Advancement of Juſtice, and the putting 
| of z Stop to heinous offences, | 
2 Brown. 85. A Statute which is made for the Good of the Public ought, al- 
110, 1, though it be penal, to receive an equitable Conſtruction. | 
de 5 3 A Statute, 'which is penal to ſome Perſons, may provided it be 
. Je beneficial to all others have an equitable Conſtruction 3 for every Statute 
Sheriff of is penal to ſome Perſons: And it the extending of a penal Statute by an 
Londen. equitable Conſtruction be more advantageous than 7 to the 


8 e. J. greater Part of the People, it may ad the Rules 0 Law be to er- 


2 Brown, tended. | 


* 


30s. 


zoRlod. 482. 87. The Statute of Marleb ridge, c. 24. againſt committing Waſte i! 

Fanmend v. penal; yet it has been conſtrued liberally, The Words of this Statute are, 

Webb. Firmarii nm faciant waſtum : But it has been holden, that the Word Fir- 

muarii extends to Strangers; it has likewiſe been holden, that this Statute 

extends to Waſte omittendo, although the Word faciant in the ſtrict ſenſe df 

it does only e eee e rt | g EO i 

in Ch, 88. It was inſiſted, that the Statute againſt Simony, being a penal Lav, 

p! way 19485 ought to receive no aid from a Coon of Equit 1 by Wright Lud 

Attorney Ges Keeper z.this Court will aid remedial Laws notwithſtanding they are penal, 

— v. un not indeed fo as to make them more penal, but to let them have their 
VV 5 e | 


i} 


10, Some 


>» 


« Some other Rules, which ought to be obſerved in the Conſtruction 


Such Conſtruction ought to be put upon a Statute, as does not ſuffer Hob. 4 

it to be eluded, OO OO TR He More v. 
700 Huſſey. 

| 3 Rep. 7. 


11 Rep. 73. 


go. Every Statute ought to be conſtrued for the preventing of Delay as 2 laſt. 612, 

much as poſſible, 9 5 785 h | "Gi. 
91. A Statute ought to be ſo conſtrued, that no Man who is innocent be 1 laſt. 36a. 

puniſhed or endamaged. a 1 85 85 
92. No Statute ſhall be conſtrued in ſuch Manner, as to be inconvenient Cart. 136. 

or againft Reaſon. e & | Hug bei v. 

0 Hughes, 1 laſt, 97. 5 Rep. Cawdrie's Cale. 


93. By the 12 Car. 2, c. 17. all Perſons preſented to Benefices in the Sid. 232. 
hate Times, who ſhould conform as in the Statute was directed, were to be Crawley v. 
confirmed therein, notwith/anding any Ad or Thing whatſoever : Vet it was ©#/pr- 
holden, that the Statute did not extend to the confirming of a Perſon, who 
had been ſimoniacally promote. | hs | 


94. If the Meaning of a Statute be doubtful, the Conſequences are to be 10Mod. 344. 


conſidered in the ConſtruQion : But w ere the Meaning is plain no Conſe- The Queenv. 
quences are to be regarded in the Conſtruction; for this would be aſſuming Simpſon. 
a legiſlative Authority, | 


; If a Statute be penned in dubious Terms, Uſage is a juſt Rule to «Page653 
conſtr 


ue it by; for Jus et norma loquenqi is governed by Uſage, and the Vaugh. 169, 
Meaning of Words ſpoken or written ought to be allowed to 
conſtantly been taken to be: But if the Uſage have been, to conſtrue the Chats. 
Words of a Statute contrary to their obvious Meaning, ſuch Uſage is not | 
to be regarded; it being rather an Oppreſſion of thoſe concerned than a 
Conſtruction of the Statute, 2 | 

90. A Statute which gives a new Remedy, ought not to have a liberal 2 Sid. 63. 
Conftrution, t „ . Feel v. Veel. 
979. A Statute creating a new Juriſdiction ought to be conſtrued. Stra. a,g 
lrictly. 1 5 a 5 e 5 


Fierce v. Hopper. 10 Rep. 7%, 


98. It has been holden, that the 6 G. 1. c. 21, which gives the Commiſ- Bund. 106. 


foners of Exciſe a Juriſdiction to condemnin a ſummary Way certain Goods Warwick v. 
therein mentioned, ought to be conſtrued ſtritly;z becauſe ic breaks in upon ite. 
the ancient Juriſdiction of the Court of Exchequer. | 


99. A private Statute ought not to have a liberal ConſtruQion, Nod, 87. 
5 2 | SLE | | | Threadnee- 
| dlev Lynam. 


(K) how a Perſon guilty of Diſobedience to a 

Statute may be puniſhed. 
l. HEN a Statute giveth a Foifkimurs or Penalty, againſt him who 5 Toft, 169. 

wrongfully detaineth or diſpoſſeſſeth another of his Duty or 3 Lev. 290, 

Intereſt, he that hath the Wrong ſhall have the Forfeiture or Penalty, | 
nd ſhall have an Action therefore upon the Statute at the Common Lawz 
for the King ſhall not have the Forfeiture in ſuch Caſe; and ſo it was 
adjudged in the Exchequer upon Conference with the other Judges, in an 

Mob - "© ® | | Infor- 

. 


; 170. 
as it bas ge . 


E r as — — — 


E 
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| ST LT 1U-6F-TE 7 | 
Information for the treble Value, for not having ſet out Tithes at lclingin 

in the County of Cambridge. | | | 
2 aft. 58,74. 2. As every Statute made againſt an Injury, Miſchief or Grievance, does 
10 Rep. 75* impliedly give a Remedy; the Party injured, if no Remedy be expreſsly 
| given, may have an Action upon the Statute, _ N 

3. If a Statute command or prohibit A Thing for the Advantage of a 
particular Perſon, that Perſon ſhall have an Action upon the Statute, to 
recover Satisfaction for an Injury done him contrary thereto ; for it would 
NY . ſtrange, that there ſhould in ſuch Caſe be no Remedy except in a Court 
| r Raniny. | 

Poph. 175. , 4, Je f Penalty be given by a' Statute, but no AQion for the Recovery 
oa thereof be given, an Adion of Debt will lie for the Penalty, 


2 And. 127, 
no Sev, Au Pe 
Siam ape, Perſon may bring an Aion oc Information for the Penalty. 


6 Mod, 26. 
Anon, 


IP 14 2 Thing be prohibited by a Statute under a certain Penalty, and the 
nalty or any Part of it be given to him. who will ſue for the ſame, any 


Balk, 158. 6. If the Penalty given by a Statute is to be recovered in a Court of 
Malen v. Record, this can only be recovered in one of the ſuperior Courts at Weſt. 
Smith. min/ter ; for being a penal Law it ought to be conſtrued ſtrictly, and theſe 
7 are the Courts in which the King's Attorney General is ſuppoſed to 
J a 5 | | el 
4 Fliz- 5. If an Action upon a Statute giving a Penalty be brought againſt ſeve- 
| Partrilooy, al Defendants, only one Penalty can be recovered. FE 
Partridgev. N oi 
N...ylor « Cowpe: 610+» . | 5 TED. 


Page 654 #8. But if a Conviction be upon a Statute giving a Forfeiture, each De- 
Salk, 182 · fendant muſt pay the Forfeitute: For the Forfeiture in ſuch Caſe is not in 
The Queen the Nature of a Satisfaction to the Party injured, but a Puniſhment of the 


Kir: Offender; and although Debts be joint, Crimes are ſeveral. 
Cro. Eliza. 9. When a Statute commands or prohibits a Thing of publick Concern, 
56386. „the Perſon guilty of Diſobedience to the Statutes, beſides being anſwerable 
8 5 wa in an Action to the Party injured, is likewiſe liable to be indicted for the 
2 loft. 131, Diſobedience. - e 125 
163. 
1 Hawk . 60 


2 Sid ,209-. 10. If the Thing commanded or prohibited by a Statute can only be 
Rex v.Paw- prejudicial to one or two Perſons, as if it be to repair the Bank of a River, 
4 for want of having done which the Ground of a certain Perſon has been 
* overflowed, no Indictment lies; the Remedy being by an Action upon the 
Caſe, 1 OB | | 
1 Mod. 1 11. If a Statute, although it extend to all Perſons, do chiefly con- 
Rex 2 pa cern Diſputes of a private Nature, as thoſe relating to Diſtreſſes be- 
inan. tween Lords and Tenants, an Offence againk the Statute is not in- 
Ibid. 288. dictable. | ; 15 f 1 5 HY 3 
Fitzg.66, 12. If a Statute inflict a new Puniſhment upon the, Perſon guilty of an 
Rex 1 Offence, before puniſhable at the Common Law, the Offence is ſtill puniſh- 
fe wh able as it was before the making of the Statute, The Crime of Forget), 
Tote0'337” notwichſtanding the 5 Eliz. is at this Day puniſhable in the ſame Manner as 
it was at the Common Law. . | 1 . 
| / Cro. Jac. 13. An IndiQment againſt a Perſon for havingaQed as a Juſtice of Peace, 


643. whereas he had not Lands to the Value of forty Pounds per Ann. was holden 
= ra to be bad ; becaule this is a new Offence, and the Method of recovering | 
1ch- 


770 pes the Penalty given is preſcribed in the Statute z and by the Court: Where 
a Jae. l. Statute 2 a 1 Offence gives a Penalty, and directs . it ſhal 
be recovered, the Offence cannot be puniſhed in any other Way than that 
directed by the Statuvine. . 


14. Since this Caſe it has been holden, that if the Thing commanded or 1 Mod. 3. | 
prohibited by a Statute be of publick Concern, an Offender againſt the = Ra * | 
Statute may be indicted, although the Offence be a new created one, and il. 21 Car. 
the Method directed for recovering the Penalty given be not Inditment; 2. 
for that the giving of other affirmative Remedies, ſhall not, unleſs theſe 1 Vent. 63. 
Words, and not otherwiſe, are added, take away the general Way of Pro- S. CG. 
ceeding which the Law has appointed for the Offence, 5 | | 

15. The former does however ſeem to be the better Opinion; for it is 2 Hawk. 
laid down in divers Books, that if a Statute creating a new Offence appoint 211. 
a particular Method of Proceeding againſt an Offender, as by Commit- __ 398, 
ment or Information, without mentioning an Indictment, no Indictment lies; Fitzg. 47. 
becauſe, as other Methods of Proceeding are expteſsly mentioned, that by . 
Indictment ſeems to be excluded by Implication, | 157; 

16. In a modern Caſe the Doctrine of the laſt mentioned Books is re- 1 Bur. 545. 
cognized;z and by Lord Mansfield Ch. J. Crefton's Caſe has been often denied Nr v, 
to be Law. a i f 58 . ; IR Wright. 

17. It has been holden, that if a Statute creating a new Offence, ' and 2 Hawk. 
inficting a Penalty, provide, that the Penalty may be recovered by Ac- 11 
tion, Bill, Plaint, Information or otherwiſe, an Indictment will lie upon 


the Nane 


18. By the 12 G. 1. c. 35. a Penalty of twenty Shillings per thouſand is Stra. 828. a 
given for burning Place Bricks and Stock Bricks together; but there is no Rex v. i 
Appropriation of the Penalty, nor is any Method of recovering it directed. Malland. 

Upon a Den.urrer to an Indictment for this Offence the Court held, 

that this like every unappropriated Penalty is in the Nature of a Debt to 

the Crown, and recoverable by Action in a Court of Revenue; but that 1 
an Indictment does not lie. | - = | 


1 = 


* (L) Df pleading a Statute. «pages; 
| 1. A publick Statute. - | , | | 


—— 


5 Publick Statute may be pleaded without reciting it: For the Rule 4 Rope 36: | 


of Law is, that the Judges are ex Officio bound to take Notice _ 


of every public Statute. Bro. Parl. 
5 plwKt. 69- 2 Rol. Abr. 465. Cro. Eliz. 601. Doct. pl. 337. 


2. Upon this Principle, that the Judges are bound to take Notice of 8 Rep. 28. 
every publick Statute, it is holden, that Nul tiel Record cannot be pleaded % frwace's 
to a publick Statute : And by the Court: Gop forbid, that if the Re- 8 
cotd of a publick Statute ſhould be loſt or deſtroyed by Fire, this ſhould 3653. 
tend to the Prejudice of the Commonwealth, In ſuch Caſe the Judges may 
from ſome 2 Copy, or from ſome Record in which it has been plead- 
ed, or in ſome other Way, inform themſelves of the Contents of the ioſt 
or deſtroyed Statute, „„ | ; 6 

3. If Part of a Statute be publick, and the Reſidue thereof private, 10 Rep. $7. 
there js no Neceſlity, that the Part which is publick ſhould be recited in 7. Ch. 
pleading, Eh : | „„ cCeellor of O- 

| . * ford's Cale. Hob. 227, Sid. 24. 
2. A private Statute, | * 


4 


4. If a private Statute be pleaded it muſt be recited : For, unleſs this 4 es 


b a 1 + of 
2 the Judges cannot take Notice of any Thing therein con- Cie. 
| 1 ; | 1 Rol. Abr. 
| 466. | 
* .2 Mod, 57. 


5 75 | Dog. pl. 33 
1 | 5 It 2D 


Ln 


H H.C.1. 5. It is in the general true, that if a ptivate Statute be pleaded, Nul 117 
8 14 Record may be replied: But ii the Exemplification of a private Statute un. 
The Nie der the Great Seal be pleaded, Nu tiel Record cannot be replied. 
Caſe. A 3 LES . LED #2 1 1 3 þ 2763 & 9 85 „„ 5 n Len 42; 
> 3. Some general Rules for pleading a Statute, 


La. Raym. 6. In pleading a Statute, it is not neceſſary to recite the Title; be- 
75:14; cable Dit of the Stature; e oat 
Chance v. TEMES car. C | 
6 Mod. 62. 7. In pleading a Statute, it is not neceſſary that the Preamble ſhould 
Aill:v. be recited : For this, although ir do uſually contain the Motives of mak- 
Hilkins. ing it, is no Part of the Statute, tet 1 
8 Mod. 144. FiO is 5 | 
12Mod:$40.., 8. If a Statute make certain Circumſtances neceſſary to the Validity of 
Birch v. an AQ, which was valid at the Common Law without ſuch Circumffan- 
| Bellamy. ces, this does not alter the Manner of pleading, which was uſed before the 
| making of the Statute: 5 VVT | . 
Ibid. 9. A Tenant for Years cannot ſince the 29 Car, 2. c. 3. aſſign over 
| his Term without doing it in Writing: But as he might have done this 
by Parole at the Common Law, an Aſſignment. may be pleaded without 
alledging it to have been in Writing; and it may be given in Evidence 
that jt was in Writing. 1 5 
page 66 10. Where the Power to do an Act was originally granted by a St- 
Ibid, tute, it muſt be ſhewn in pleading the Statute, that the Act was done ac- 
- cording to the Direction of that Statute, and of every ſubſequent Statute 
relative to the SubjeR. | ; 
[bid. 11. If a Will of Lands be pleaded, it muſt be ſhewn, that the Will is 
in Writing, as by the 32 H. 8. c. 1. by which Power to make ſuch 
Will was firſt given, is directed: And it muſt be likewife ſhewn, that 
the Requiſites, made neceſſary to the Validity of ſuch Will by the 29 
Car. 2. c. 3. have been complied with, ' ü 
Stra. 1066. 12. When a temporary Statute, which has expired, is continued by a 
Rexv.Mer- ſabſequent Statute, it is ſufficient to plead the former, without taking any 
„ a Notice of the latter. | L. VF 
| Plow. 206. 13. If one Statute have prohibited the doing of an Act, and another be 
Stradling v. afterwards made, which inflicts a Forfeiture on the Perſon Who ſhall do 
Mer gan. the AQ, the Perſon who ſues for the Forfeiture, muſt plead both 
| Statutes, EE | | 
Plow. 106. 14. Exception was taken to a Replication, that only Part of a Statute 


1 


Fulmer/lone therein pleaded was recited, and it was inſiſted, that the whole Statue 


ki! a hog ** ought to have been recited: Bur the whole Court agreed: That the 
410. 75 Replication was good; for that no Perſon is obliged to recite in pleading 
by PR any more of a Statute, than che Clauſe: which makes for himſelf, 
2 Jo. 50. - | | | he 8 35 
Plow, 410. 15. But if there he in that Clauſe of an Act of Parliament, which iz 
Newys v. pleaded, any Proviſo or Exception, this muſt be recited, altho? it ſhould 
| -'x Sa make againit the Party reciting it: For, as the Pros iſo or Exception 18 
pl. 163. Parcel of the Clauſe which is pleaded, if this ſhould be omitted, it would 
Ld. Raym. amount to a Miſ-recital of the Clauſe. = . 
120. * | 3 { j i 
Cro. Jac. 140. 16. If one Party have only pleaded ſuch Part of a Statute, asit vn, ſo 
Read v. bis Intereſt to plead, the other Party may plead any other Part of the 


Potter. 
14 Bw. Statute. 


120. 


. 


17. If in pleading 4 Statute it be ſaid, that the Parliament, at which 


I. d. Raym. Pl 
ag: 1928 the Statute was made, continued / ad a certain Day, the Words * 
irt V. | f 8 


R otbwe th, 


Qo = © S 


© 


| £1; T..A Ar 31Gb; ok Worn OTIS — N | 
J do in this Caſe include the Day to which they'relate; for it is 'uſual to 
ay that a Parliament continued v/qze ad a certain Day, ue die it wa 3 
orogued: But in all other Caſes the Day to which they relate is excluds 
18 1 ke + 9 4 : Iy  # 0 & . , | 7 7 26 15 a 7g ; : x 1 : : | 5 5 | 
4. Some Rules for pleading a Stature, which relate to particular Parte 
53530 da e e of the een i 10 beatb dS 
- 18, If a Statute give a new Action, the Statute muſt be recited in the 
dle Stat, pl. 47, Bro, Parl. pl. 78. 


19. But if a Statute giving a new Action aſcertain the Form of a Writ, Bre Act. ſur 
to be uſed, as is done by the Statute giving a Formedon in deſcender and by le 3 
other Statutes, it is not neceſſary to recite the Statute in the Writ; for the 1. — 85 
Writ-itſelf is in ſuch Caſe in the Words of the Statute. 55 $32 

20. If an Action which lay at the Common Law be given by a Statute vid... | 
in a new Caſe, the Statute by which it is given need not to be recited in #65 
the Writ. | : > OW 
21. If an Action of Treſpaſs be brought by an Executor de bonis af Ibid. 
partalis in vita te/tatoris, there is no Neceſſity that the Wiit ſhould recire , 
the Statute by which the Aion is given; becauſe an Action of Treſpaſs 
lay at the Common Law in other Caſes. | : | DOE 

*22, If a Scatute do in any Cale direct what ſhall be pleaded, the Plea Page 657 
muſt be in the Words of the 3 | BE 1 1Mod.207 
| „„ IIS ein Halt v. 

| N . Holliday. 
5. Of Miſ-recital in Pleading a Statute, CRE 


23. If one Party in pleading a Statute miſrecite the Matter, Year, Day, Bro, Pal. 
or Place, the other Party may demur generally: There being no ſuch Sta- 8. 1 
tute; for he who takes upon him to recite a Statute muſt do it truly.  aHawkags, 

24. If a Party recite a Statute as made upon a certain Day, which was pig, 19784. 
not made on that Day, he has, although the Statute be a publick Statute, Partridge v 
failed: For he does not refer to the Knowledge of the Judges, as he would Straunge. 
have done, if he had faid againſt the Form of the Statute in ſuch Caſe Bro. F 1187, 
provided, If he had ſaid fo, the Law would have referred the Pleading 
to ſuch Statute as had been apt for it; but as he has recited a particular 
Statute, if there be not ſuch Statute, his Pleading is grounded upon a 
Thing which does not exiſt, a ; 


25. The 32 H. 8. c. . was recited to have been made at a Parliament Plow. 39. 
holden the twenty-eighth Day of April, in the thirty-ſecond Year of the Partridgev, 
Reign of Henry the Eighth, whereas in Truth the Parliament began the S!ravnge- 
twenty-eighth Day of April in the thirty-firſt Year of that Prince's Reign, | 
| ind was continued by Prorogation to the Time of making this Act. It 
was inſiſted that the Miſ-recital was fatal: But it was holden that it was 
not, and by Hales J. every Meeting of a Parliament after a Prorogation 
18 a new Seſſion, and a Statute can never relate further back than to the 
firſt Day of the Seſſion in which it was made, POE es. 8 5 5 
26. In an Action of Debt upon the Statute of E. 6. for not having ſet Yelv, 126, 
out upon Tithes, the Plaintiff declared, that whereas the fourth Day of 127- eee 
Alvember, in the ſecond Year of the Reign of Edward the Sixth it was en- YT 3 

It was ſued in Arreſt of Judgment, that there is no ſuch Statute 3 gkin, 116, 
becauſe the Parliament began in the firſt Year of that Prince's Reign, 111. 
and was contigued b Prorogation to the Time of making this Statute : Cro. Jac 43% 
But by the Court: There are a thouſand Precedents to the contrary, and, 
Sb Rabat as 


| % „ | 
as the conſtant Uſage has been to recite this Statute as the Plaintiff has don 
we will not depart from that Uſage; the doing of Which would diſturd 
gteat Number of Judgments. + e een eee 7 145; 
Ld. Ram. 27. The ſafeſt Way of pleading a Statute is to ſay, that it was made at 
5 . 1 Parliament holden upon a certain Day of a certain Vear of a Certain 
e in 
fe Levi a96. Parliament: For the Judges are bound to take Notice of the Commence. 
Ly Raym. ment of every Parliament, and likewiſe of its Prorogations and Seſſions. 
Es 16: : | 1 Sg : 2 n 
Io 581 The 28. In pleading a private Statute, there was a Miſ-recital of the Day of 
| Biſbepof the Commencement of the Parliament in which it was made, This wa; 
rue“ holden to be fatal upon a general-Demurrer ; for, although the Judges can- 
IT Roa not ex Officio take notice of the Contents of a private Statute, they are bound 
210, 343. to take Notice of the Commencement of a Parliament. 
1 Lev, 296. 75 3 1 5 2 F T 1 ah ne ales 
12Mod.602, 29. If a Statute is recited to have been made at a Parliament holden up- 
22 „ on a Day to which the Par iament was adjourned, this is ſuch Miſ. recita 
14 . as is fatal: For, as an Adjournment of a Parliament does not put an End to 
343. boi the Meeting after the Adjournment is only a Continuance of the 
eſſion. 
1 Browal. 30. It is ſaid, that a Mif-recital of the Day of making an AQ of Patliz- 


— ment, which Would have been fatal in a Declaration, is not fo in a Pla 
e , 5 . 
Shepherd. ES 'F 1 8 gs 5 


Page 668 * 31. Repugnancy in teciting the Day of making a Statute is fatal: As 
Mo. 302. if it be ſaid, that a Statute was made on a certain Day in the firſt and ſecond 
2 Vear of the Reign of a certain King; it being impoſſible, that the ſame Day 


2Hawk 247, ſhould be in two different Years, 1 1 


— 


Ld. Raym. 32. A Statute was alledged to have been made upon the twelfth Day of N. 
1224. Anon. dener in the ſixth Year of the Reign of Milliam the Third, whereas Queen 
| Mary being at that Time alive, it ſhould have heen in the ſixth Year of the 
4 Reign of William and Mary. For this Miſ-recital, Judgment was arreſted. 
Ld. Raym. 233, It has been holden, that as the Title of a Statute is no Part of the 
77+ Chance Statute a Miſ- recital of this is not fatal. ad | 


v. Adams. 


Paſch.8W.3. 


Hardr, 324 34. This Caſe, which was in the Court of Common Pleas, appears to 
7 ehen have been determined upon the Authority of one in the Time of Hat 
v. Hutchine Ch. B. which had been determined the ſame Way. 

fon. Palch, | 15 

13 „ 


6 Mod. 62. 5. But in a later Caſe it was holden, that a Miſ-recital of the Title of 
- Mills ve. a ! be is fatal: And by Holt, Ch, J. it is very true, that the Title of an 
3 Act of Parliament is no more a Part of the Law than the I'itle of a Book l 
2 Ann, a Part of the Book; and there is for that Reaſon no Neceſſity to recite it: 
But if a Party do take upon him to recite the Title of a Statute, he thereby 

ties himſelf up to an Act ſo intitled, and if he cannot produce it he 1s gone. 
Notwithſtanding my great Veneration for him, I cannot agree with what 8 

reported to have been ſaid by Hale as to this Point. Gould. J. agreed with 

the Ch. J. Powell J. gave no Opinion: But ſaid, that he had concurred 


with the other Judges of the Common Pleas, merely upon the Authority of 


55 the Opinion of Hale as reported in Hardres. ; 
Cro, Eliz, 36. A public Statute need not be recited in pleading : But if a Far) 
236. Han- take upon him to recite a public Statute and mil=recite it, the Miſ reciul 
derplanhen 10 fatal | 15 | | } 1 
v. Griffith, 43 8 © 


Cro, Car, 23% 1 Mod. 99. Freem. 311. - 


— 
4 


J. I 


g's Reign, without taking any, Notice of the Commencement of the | 


We 


q7. If after pleading a public Statute the Concluſion be, contra for mm 19. Raym. 
Statuti in ujuſmodi Caſu editi, a Miſ-recital_ is not fatal; for, as it was ya. T0 
not neceſſary to recite the Sfatute, the Judges, although it be mif-recited, Plow.79,8 4 
will take Notice of the true Contents. But if after pleading a publick Sta- Cro. Car, 
tote the Concluſion be, contra formam Statuti pradidti or wigore Statuti pres 233. “ 
a 


did, 


nied to be ſo by Pleading Nu tiel Record; or ſhewn to be otherwiſe, by 1 0 „ 


alledging how it ought to haye been recited. _ 1 2 Mod. 241. - 
41, Every Miſ-recital of a Statute in a material Part is fatal. Cro. Car: 
; Ig" | 136, 522. 


Ld, Raym, 382. 2 Mod. 98. 


42. The Words of 8 H. 6. c. 9. are, if it be found by the Verdid, er Cro. Eliz. 
in any other Manner by que Form Law, that the Party, Sc. In tecit- 1 5 Farr 
ing this Statute ® the Words, er in any other Manner, weie omitted, I he 10 3 
Miſ-recital was holden to be fatal ; hecauſe the Senſe of the Starute is 382. 
thereby altered, it being tied up to a Recovery by Verdict only: But it was 1 Hawk. 
faid, that if the Miſ-recital had been of a Part not material, the Miſ-recital P. C. 383. 
would not have been fatal, | 1 Page 659 

43. By the 8 Elis. c. 2. par. 3. it is enacted, That if any Perſon all Cro. Elia. 
cauſe any other Perſon to be arreſted to anſwer in any Court, where any Li- 363, 
berty or Privilege is uſed to hold Plea in any Adion or Action perſonal, In fr of 2 
reciting this Statute the Word perſonal was omitted, The Mif-recital was Gref, 
holden to be fatal; becauſe the Statute was recited, as extending to all Ac- Cro. Car, 
nons, whereas it did in Truth extend only to perſonal Actions. | 136, 


44. A Miſ-recital of a Statute in an immaterial Part is not fatal. 


| , | | 136, $22, 
Ld. Raym, 382, 2 Mod, 98. 2 Hawk. P. C. 350. Cowp. 229. 1 Term Row. 137. 


15. In an Action of falſe Impriſonment, the Defendant juſtified under Godb. 246. 
te 1 M. c. 3. which Statute was recited in theſe Words, if any Perſon Crefſe v. 
Hall malicioufly and contem Mucrſly moleſt, It was upon a general Demurrer Kot at 
inifted, that the Words of the AR are in the Disjunctive malicioufly or con- 48, 49. 
lemptuoufly : But by the Court: Where the Word which. precedes and the 
Word which follows are of the ſame Import, the Disjunctive or means the 
lame as the Copulative and: But if the two Words are of different Im- 
port, as by Word or Deed, it is otherwiſe. Another Part of this Act was 
thus recited, by the ſaid Juſtices or by the better Part of them. To this 
Recital it was objected, that the Words are by the ſaid Juſtices or by the 
more Part of them But the Objection was over- ruled. i 

46. he Words of the Statute of M inc beſter are, foraſmurb as from 2 Mod. 99, 
Day 4% Day Rebberies, Murders, Burning, and Theft, be mare often * Jon. 51. 
ſed, In an Action upon this Statute, brought by a Perſon who had 
been robbed, the Recital was in theſe Words, forafmuth as from Day 
is Doy Rebberies, Murders, Burning of Houſes and Theft be more often 


uſed : 


Miſ-recital is fatal z for by the Concluſion the Pleading is tied up Freem, ut. | 


2 Bulſtr. 47, 


STATUTE. 


" uhed; 7 But. as the Plaintiff 's Caſe was founded upon a Robbery, cen 
| Were unanimouſly of Opinion, that the Miſ-recital was not fatal. 
Cro. El. 47. A Miſ-xecital of a publick Statute is not cured by a Verdid: Nor 
n can the Court, who are bound to take Notice of the Contents of eve; 
nw Vo publick Statute, give ee Wehe e bann, the od 1 


Wotton. 
Dong. 396, Otherwiſe. 


Styles 241. 48, It is laid 1 PO a Miſ- 8 of a publick Statute, in a Par 
Bauner v. which does not go to the Ground of the Action, is after a Aren Cured by 
Cleve... the Statute of Jeofails. 

i. . 49. A MiCſ-recital of a private Statute is cured by a Verdia: Fot Ad- 
3 Hill Fe vantage ſhould have been taken of the Mif-recital, by toute Nul tiel ke. 


2 Mod. 241, Ve or by EE the Statute to be otherwiſe. _ 
6. Of Surpluſage i in nd. a Statute, 


Bro. Nug. et 50. An AR of Patlinniont for the Reſtitution of an Heir alte the 
Surpl. pl. 8. Attainder of bis Anceſtor for Treaſon, enabled the Heir to enter. He 
did enter, and brought a Scire facias againſt J. V. Quare terra reſuni 
non debet, et liberari querenti, The Work 
the better Opinion was, that the eb N in a fenen Writ, 
was not fatal. 


2s * Summons and Severance, 


HIS Title | is diſtinguiſhed in the wake by the Name of 


Summons and Severance : But the proper Name of it is S. 


rancez for the Summons is nothing more than a Proceſs, which mult 
In certain Caſes iſſue before 2 of Severance can be ein. 


It 8 here be proper to 1 5 55 


(A) The Neceſſity of Judgment of Severance in 
[ſome Caſes. 

®) By whom Judgment or Severance may bt 

ven, 

(C) kübere a Summons mult illue, before Judg: 
ment of Severance can be given. 

(D) At what Time Judgment of Severance mul 
be Pzayed ir in a Writ of lg ) Who 


Y 


raſumi was not in the AQ: Yet | 


d * 
un 


0 


be 


5 UMMONS IAD S EVERANC E. 5 
ho may pray Judgment of Severan tte. 
[n what tions Judgment of Severance may ...- .. 
E given. Gig | E e ee e e v4 
) Chere the TUrit abates notwithſtandingt ? 
is Judgment of Severance. eee | 
(H) The Conſequence of Judgment of Severance 
to the Party ſevered. ET 


* 


r 


6 


(4) The Neceſſity of Judgment ot Severance in 
_ .. ſome Caſes. | 


I. TTis a Rule of Law, that if two or more have a joint Right to a 

I Thing, they muſt join in an Action for the Recovery thereof, | 5 

2. Joint Tenants mult implead jointly: For they claim under one 1 Iaſt. 180. 
Title, ; 5 : 

3. Parceners, who make but one Heir, muſt in order to recover the I loft. 163, 
Poſſeſſion of their Anceſtor, join in one Præcipe. | 164. 

4. Executors, . becauſe the Right of their Teftator devolves on all of Godolph. 
them, mult join in an Action for the Recovery of any Thing due to their Orph. Leg. 
Teſtator. | , | : 34 . 

Carth. 61. 


5. If two or more Perſons, who have a joint Right of Action, have Page 661 
rot all joined in an Action which is brought, the Defendant may plead C Elia. 
in Abatement : For if any one could recover in ſuch Caſe ſingly ; every 584. 
other might; the Conſequence of which would be, that the Defendant would Deering v. 


be liable to anſwer in divers Actions for the fame Matter. ** 37 
8 e 1 Salk, 3, 34. 
0 | | | 2Lev.113. 3 Lev. 354. 1 Mod. 102, Cowp. 219, 


6. It is indeed in the Power of one or more of the Perſons who have a 1 laſt. 139. 
joint Right of Action, to commence a Suit in the Name of all in whom the I 
Right is: But, notwithſtanding a Plea in Abatement would be thereby pre- 5 5 5 
rented, it would ſtill be in the Power of any one of them, by negle ing 3 
4 appears or by refuſing to proceed afterwards in the Suit, to render it 
ruitlets, h 


7. For if an Action be brought in the Name of two or more, and one Bro. Summ. 


nake Defaule, the Nonſuit of him is the Nonſuit of all. 1 
8. So if a Writ of Error be brought in the Name of two or more, the ON 885 
Aſſignment of Error cannot be by one without the other or others. Andrews v. 


9. To prevent the Inconvenience and the Failure of Juſtice, which would Hard. 318, 
be, if all the other Perſons having a joint Right of Action ſhould be pre- Manley v. 
cluded by the Negligence or Colluſion of one from having the Effect of a 8 e/l. Bro. 
vuit, the Law has provided, that if one of the Perſons, in whoſe Name a gey. pi. 
Joint Action is commenced, do not appear, or do after Appearance make pl. 16. 
Default, the other or others may have Judgment ad ſequendum ſolum, or in 
aher, Words Judgment of Severance. 

10. If two bring an Aſſize, and one come not at the Day, a Summons Bro. Summ. 
i jequendum fimul may iſſue; and if the Party ſummoned do not appear 2 

| Rs EL . 


"as 


_ $UMMONS AND SEVERAN 0 E. 
at the Return of the Summons, the other Party may pray Judgment a 


Bro. Summ. 11. If eight have joined in an Aſſize, and hive of them ate nonfuited 4 
: 2 Sev. pl. will not ſue, Judgment of Severance may be had againſt the five,” : 

Fitz N. B 12. If in a Writ of Que Jure by two one make Default, Judgment ak w 
128. © Severance may be had by the other; in which Caſe the Nonſuit of the one ar 
3 Toft, 139. ſhall not be the Nonſuit of the other, mn. ra 
13. After Judgment of Severance againſt one or more of the Plaſntifs in in 
an Action, the other Plaintiff or Plaintiffs may proceed in the Suit, by 
| | N : | ve 
a RES 9 1425 h — in 
i. 3 | : 5 5 pr 
(B) By whom Judgment ot Severance--may he of 
Ex given. 5 
| „„ Ei 
Bro. Summ. USTICES of N:/ Prius have no Power to give Judgment of Se. 0 
may Sev. pl. verance; for ſuch Judgment can only be given by the Juſtices of the | 
2 Rel, Abe. Court in which the Record is. VVV FI 
459. | | : „ Fo 


TT 


*Page662 * (C) TUlhere a Summons muſt ifſue, betört WM *| 


Judgment of Severance can be given. 
| e afte 
3 loft. 139. 1. IF two or more are joint Plaintiffs in an Action in which there may * 
Bro. Summ. be judgment of Severance, and one of them have not appeared, be i 

and Sev. pl. muſt be ſummoned before Judgment of Severance can be given againſt him; F 
2 Rol. 1 85 ee a Writ may have been purchaſed in a Perſon's Name without his 8 

88. IVI y. a . : 3 Se 
* Samm. 2. But if two or more joint Plaintiffs in an Action have both appeared, « 
© - and Sev, pl, and afterwards one make Default, the Court may without a previous Sum- 

10. mons give judgment of Severance againſt him. | c 
3 „ | 1 5 | und 
; —— —— — — — — — pra! 


cy) At what Time Judgment of Severance nut MI 
8 be pꝛaped in a CUrit of Erro, 


Cro. Jac.117 K DGMENT of Severance cannot be given in a Writ of Error, 

i 3" Ad unlets it be prayed before the Defendant has pleaded in Null ff 

2 Lilly Pr. 2. But ſuch Judgment may be given after a Joinder in the Aſſignment 
Reg. 663. of Error, | e e 


1 | 5 


* * * mes 2 * =" — 8 — 
Fr A p >. _ _ ' 4 


(E) Who may pray Judgment of Severance 


F two of four joint Tenants diſſeiſe the other two, the two who ut 


1. 
— 9 = difſeiſed, may bring an Aſſize in the Name of the four, and may babe 


27. Judgment of Severance againſt the two Diſſeiſors. ] * 
; | | 2. 


| deverancez becauſe as diſtin Eſtates deſcended from ſeveral Anceſtors, * Loſt. 166. | 


— 


SUMMONS any SEVERANCE, 
| Judgment of Severance may be prayed by one Joint Tenant againſt 5 Mod. uo, 
as 2 Tenant who has Joined i es 2 1 * : py aeg 

3. But where two joint Tenants who had acknowledged a Statute upon Noy 1. 
which their Land was taken in Execution, did afterwards join in bringing Farmer v. 
an Audita querela upon the Statute, it was holden, that Judgment. of Seve- . 
rance could not be given; for the Wrong done to one by taking the Land 18 
in Execution being no Wiong to the other, they ought not to have Joilitd,. : >: + G 445 
but each ought to have brought an Audita Querela. | | A” 
4. One Tenant in Common cannot in the general pray Judgment of Se- 2 loſt. 197. 
verance; for, as the Titles of Tenants in common are diſtinQ, they are not 5 Med. 14. 
in the general obliged to join in an Action: But one Tenant in Common may 
pray Judgment of Severance in an Action of Quare lmpedir for the Recovery 
of an Advowſon z becauſe, as an Advowſon is not divifible, Tenants in 
Common muſt join in that Action. 1 

If two or more Parceners have Joined in an Action for recovering the 1 Inſt. 164. 

Eſtate of their Anceſtor, Judgment of Severance may be prayed; becauſe | 
they could not avoid joining in ſuch Action. ; | = 

4 If a Perſon having two Daughters be difſeiſed, and the Daughters Ibid. 
die leaving Iſſue, any of their Iſſue may pray Judgment of Severance: 
For, as a joint Right deſcended upon them from their common Anceſtor, _ 
they * mutt all Join in a Pr@cipe; and it makes no Difference, whether the Page 663 
Anceſtor ſeeing he was out of Poſſeſſion, died before the Daughtets or af- | | 
dy oy 1 either Caſe the Iſſue muſt make themſelves Heirs to the Perſon 
lalt ſeiſed. 8 82 5 | 

7. But if the two Dabghters had in this Caſe been actually ſeifed, and Bro. Copare. 
afterwards diſſeiſed, none of their Iſſue could have prayed Tudgment of bl. 2. 


it was not neceſſary for the Iſſue to join in a, Precipe, . 

8. Judgment of Severance may be prayed in an Action of Treſpaſs by Godolph. 
Executors for an Injury done to the Goods of their Teſtator z becauſe, as in Orph. Leg. 
repreſenting him they make but one Perſon, they muſt all join in ſuch 2 4 
Action. 7 Salk. 3, yy 
| 9 Rep. 37. 


9. If two or more Perſons, who have joined in a Writ of Error, were 6 Rep. 28. 
under a Neceſſity of joining therein, Judgment of Severance may be X«4dec#'s 
prayed, i IS a OS Cale. 5 

54 Cro, Elis. 
892. 


10. No Judgment of Severance can be prayed-in a Caſe wherein two 2 Rol. Abr. 
or more Perſons, who might have brought ſeparate Actions, have joined in 486. 
an Action; for it was their Folly ſo to do. en. 

11. If four Perſons join in an Action of Quare Impedit for the Recovery Bro, Quar. 
of an Advowſon, and one vary from the others in making Title to the Imped-pl. 2. 
Advowſon, Judgment of Severance cannot be praved, but the Writ ſhall 
. for they ought not to have joined in the Action, unleſs their Title 

n joint. | ; | 

12. A. B. and C. being jointly ſeiſed of certain Premiſſes, made a Leaſe Bro. Summ. 
thereof to D. for Lifez and afterwards B. and C. releaſed to 4. In an and Sev. pl. 
Aftion of Waſte by A. the Leaſe was pleaded by D. in Abatementz and it ©: ' 
vas inſiſted that B. and C. ought to have been joined in the Action: But 
't a8 holden, that as the Right of B. and C. was gone by the Releaſe 4, 
Wight ſue without them, . 3 


1 r) Jn 


= RR. 


? 


SUMMONS and SEVERAN Ct 


Y In what Aitions Judgment of Severance may 


be given. 


i Inſt. 139, N Severance may be given in an Aſſize; in 1 Wii of 
| N | Coſinage z ina Writ of Nuo Jure; and in all real Actions. 
Leilw. 8 | 905 ip e 5 


36. 245 Judgment of Severance, cannot be given in a Writ of Druid Furis 


Nan. 0 Ei: if e f * f : 
x laſt. 286. 3. Judgment of Severance may be given in an Action of Detinue of 


1 Chart. Charter: For this AQtion ſtandeth in the Realty, 
e Terre, | ee ö 


Bro. Summ. 4, But Judgment of Severance cannot be given in an Action of Cham. 
_ Sev. pl. perty: Becauſe this Action, as only Damages can be recovered therein, is 
f Perſonal, ne e , Yd OE ts 

: Taft. 139. 5, Judgment of Severance may be given in all mixed Action- 


Read v. Red. clamat ; becauſe the Tenant ſhall not be com mY to attorn to one Peron, 


Bro. Chart. 

deTerre, pl. WT b j oy 

Keilw. 47. 6. Judgment of Severance may be given in an Ejedione firme, becauſe 
the Land itſelf, as well as Damages, may be recovered in the Action. 


Bro, Sumw. 7. And for the ſame Reaſon Judgment of Severance may be given in an | 


4 Rol. A 


. AQion of Waſte, 
488. | x : l 2 = 2 FS * | 


Page 664 *8, It is in the general true, that Judgmeut of Severance cannot be 


1 lalt. 139. given in a Perſonal Action. 
Bro. Chart. | 8 | e 
de Terre, pl. 74. Bro. Summ. aud Sev. pl. 8. Cart. 191. 


Gitb. Hiſt, 9 If a Treſpaſs be committed upon the Eſtate of two Joint-tenants they 
C. F. 196, muſt join in an Action; yet no Judgment of Severance can be given: For, 
2 Eli, as either might have releaſed the Damages, either may refuſe to carry on 
649. a Suit for the Recovery of Damages. | 1% 

bid. 10. If an Action of Debt be brought by two Obligees of a Bond, Judg- 
: ment of Severance, although they muſt join in the Action, cannot be given: 


a Caſe, in which one Man has by his own Folly put himſelf into the Power 
| of another, 5 8 "a 5 99 
Cart. 191. 11. But Judgment of Severance may be given in a Perſonal Action 
by x 352 ** brought by two or more Executots; for although any one of them may 
Went. Off. give a Releaſe, the Releaſe would be a Devaflavit in him; But as the 
of Exec. 96, refuſing to join in carrying on the Suit is not a Deva/iavit, if Judgment of 
104+ Severance could not be given, any one of them may, by colluding with the 

| Debtor, prevent the Recovery of a Debt due to his Teſtator, without being 
guilty of a Devaſtawit. . #0 
Hard. 31. 12, If two Executors however declare in an Action of Trover for 2 
Level „Bond oſt in the Time of their Teſtator, but lay the Converſion after hi 
2 Rol. Abr. Death, Judgment of Severance cannot be given; becauſe as the Converſion, 
488. which is the Giſt of this Action, was in their own Time, it is like an Action 
of Treſpaſs upon their own Poſſeſſion, in which Judgment of Severance 
cannot be given, | , 
1 Toft. 139. 13, Judgment of Severance may be given in an AQion of Attaint 
wt mg upon a real Action; for wherever ſuch Judgment might have been gien 

5 pl. 7. in 4 Principal Action, it may in an ARtion of Attaint founded upon that 

ion, 

Pe | 14. Judg: 


ns ms ww owe 


| Becauſe either may diſcharge the Debt; and the Law does not provide for | 


- 


— 


SUMMONS AND SEVERANCE. | © 
14. Judgment of Severance may be given in a Suit upon a Writ of Er- 1 Inft. 139; 
ror, or in a Suit upon a Scire facias, provided it might have been given in 5 
the original Action; for theſe Actions, although Perſonal, ſhall follow the - o. Eliz. 
Nature of the Actions upon which they are founded. e 
15. Judgment of Severance may ſometimes be given in Suit upon a Writ 
of Error, although it could not in the original Aion, 


| 49. 


6 Rep. 25. 
 Ruddect's 
| „ 1 
Cro, Jac. 177, 616, Cro. Elia. 649. 


f 


16. The DiſtinQion ſeems to be, that if any Thing may be recovered 1oRep.135, 
by two or more Plaintiffs in a Writ of Error, Judgment of Severance can- N * 
not be given; but where a Writ of Error is brought by two or more Plain- enen 

tiff to diſcharge themſelves from ſome Burthen, Judgment of Severance may Cro. Eliz. 

be given. ; | | EF > e 
| Cro, Jac. 

ENS DoF 8 "a ate went 117, 616. 

17, If two Plaintiffs in an Action of Debt are barred by an erroneous Cro. Elia. 
judgment, and Coſts are taxed againſt them, and they afterwards bring a 649. 

Writ of Error to get rid of the Coſts, Judgment of Severance cannot be Kazing v. 
given z becauſe as either of them might before Judgment have releaſed the 8 
original Action, it is now in the Power of either of them to give a Releaſe Cr. 1 7 55 
of Error, which ſhall bind the other. | | 1 | 117, 616. 

18, But if divers are Defendants in an Action, and Judgment be againſt c,,, jac. 
them, and they bring a Writ of Error to diſcharge themſelves of the Coſts 616. 
and Damages of the Action, Judgment of Severance may be given: For, Bythall v. 
although the Coſts and Damages are a mere Perſonal Duty, it would be 5 qe : 
hard, that a Releaſe of Error by one, with whom the others are com- „ 38. 
pelled to join in bringing a Writ of Error, ſhould be prejudicial to the Cro. Eliz. 
others: Nay this would put it into the Power of a Plaintiff, to ſecure him- 649. 
ſelf always againſt a Writ of Error, nothing more being neceſſary, than to C19: Jae. ig, 
make ſome Perſon, upon whom he can depend to collude with him, a De- | 
fendant in the Action. „ + 5 : | 

19. It has been holden, that if there be Judgment of Outlawry againſt Sac. 496. 
two, a Writ of Error to reverſe the Judgment muſt be in the Name Symmon: v. 
*of both; that if only one appear, Judgment of Severance may be given px "5 iv 
a the other; and that the judgment in the original Action may in ſuch Page 665 

aſe be reverſed for the Benefit of him who does appear. + 1 
20. This Determination, if not miſtaken by the Reporter, ſeems to have 6 Rep. 28. 

been a haſty one; for it is laid down, and in Books of the beſt Authority, Rudsect's 
that where four had joined in a Writ of Error to reverſe a Judgment of wo E 4 
Outlawry, and two of them had made Default, Judgment of Severance Sev. pl 2 
could not be given; becauſe, as they might have bad ſeveral Writs of Error, l 
it was their Folly to join in one Writ. | 

21. Judgment of Severance may be given in a Suit upon a Writ of Audita x loft, 1 39. 
Querela, brought by two upon a Judgment in a perſonal Action: For, as Bro, Summ. 
the Suit is by Way of Defence, it would be hard, that the Nonſuit of one andSev.pl.2, 
bould be the Nonſuit of the other. | | | ho 1 
5 i 649. 
Cro. Jac. 
22. It is ſaid that Judgment of Severance may be given in an Action Godb. 

2 the Caſe, Quare exaltavit flaguum, per quod ſuum pratum fuit iuun- Giles's Cale. 
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(G) | CUhere a curit abates after Judgment of 


Severance, 
ro Rep. 134. 1. T F two Jointenants join in a Suit upon a Writ of Scire acias, and | 
x | 1 die after Judgment of Severance, the Suit does not ws 2 | 

it is founded upon a judicial Writ, EY . 

Cro. Car. 2, But if two Jointenants join in a real Action, and one die after Judg- 
„ mented. Severance, the Action does abate z becauſe it is founded upon an 
Dryden. original Writ, 1 5 5 
xoRep.134. | 


Cro. Jac. 19. 1 Com. Dig. 57. 


0 „ 3. For the ſame Reaſon, if two Parceners join in a real Action, and one 
a3 ep-b 3+ of them die after Judgment of Severance, the Action does abate, : 
Redman. | 2 ag. 


Cro. Jac. 19. Cro. Car. 574. 


in Rep. 45- 4. The Reaſon why an original Writ abates in the two latter Caſes ls, 


8 3 9's that the Survivor, who upon the Death of the other became intitled to the 
roRep.134 Whole, may have an original Writ to recover the Whole: For if an ori- 
»Saund.285. ginal Writ, which when it was ſued out was proper, become afterwards 
Antrue or unkit for the Party's Caſe, and he may have another original Writ 
which agrees with the real Truth of his Caſe, the original Writ does abate, 
-notwithftanding the Alteration was occaſioned by the AR of God; becauſe 
the Law will not ſuffer a'Party to recover under an original Writ, the Words 

of which are falſe or unfit for his Caſe. FS 


10 Rep. 134. 5- But if an orginal Writ become after Judgment of Severance untrue 


Read v. or unfit for the Party's Caſe by ſome AQ of his own, the Writ does not 

Redman. »þo fads abate, it being only abateablez becauſe it would in ſuch Cafe, 
ede there had been no judgment of Severance, have only been 
abateable. e 


x laſt. 19), 6. If two Parceners or two Jointenants join in a Writ Puare Impedit, for 


286 


10 Rep. 134. the Recovery of an Advowſon, and one die after Judgment of Severance, 


the Writ, notwithſtanding it is an original Writ, does not abate: Becauſe, 
as an Advowlſon is not deviſable, the Party who proceeded in the Suit would 
have recovered the Whole if the other Party had lived, and conſequent!y 
no new Right is acquired by his Death © 


Page 666 5. If two Perions join in a Writ of Error brought to reverſe a Jud 
| . N ment, and one die after j udgment of Severance, the Writ, although it be 


v. 


r original Writ, does not abate: Becauſe, as the Deſign of the Plaintiff 


6 2 26. is only to diſcharge themſelves of a Judgment, the deceaſed Party could 
Cro. Eliz, 


649. the Error, 
Cro. Jac. 
117, 616. 


not, although there had been no judgment of Severance, have releaſed 


unt. 139. 8. The Death of one of the Plaintiffs after Judgment of Severance in 


Cro: Eliz. a Suit upon a Writ Audita Querela does not abate the Writ, alchough it 
be an original Writ, becauſe nothing can be recovered in the Suit! the 


Seb. 25. Deſign thereof being only to get rid of a Charge to which che Plaintiffs ar 
10 Rep. 136. liable. | | 5 
Cro. Eilz. 9. If an Action of Debt be brought by two Executors, and one die af- 


652, ter Judgment of Severance, the Writ does not abate : For the Right of the 
Age. Survivor, who might if the other had lived have recovered the whole Debt, 
Hera 23% is not thereby altered. ; I, | 

» $17. e bla 
Went. O ov A 4 3 : } 
of Exec. 96, 


T ; | 10. A Writ 


\ 


SUMMONS any SEVERANCE. „ 
10. A Writ does not abate, after Judgment of Severance, becauſe the Bro. Brief 

Party againſt whom Judgment has been given was an Alien; for Advan- 11. 

tage ſhould have been taken of this in Flegang. „ 

1 5 z \ 8 > ; 4 „ a . : 1 


4 
. ” EK 
— — * 


PRI 


m 


—— 


(8) The Conſequence of Judgment of Seve- 


rance to the Party ſevered, 


i HE Power, which a Party againſt whom Judgment of Sever- Bro. Proc. 
ance has been given, had. over an Action, is thereby ſo intirely pl. 12. 
at an End, that his Name can never after be made Uſe of in any of the prong Abr. 
Proceedings. | | | : 
2. An Aion of Debt had been brought by fix Executors, but there Cro. Car. 
was afterwards Judgment of Severance againſt three of them; and final 420. 
Judgment was entered in the Names of the three who had proceeded in Price Ve 
the Suit, It was aſſigned for Error, that the other three, notwith- 2 Rol. Abr. 
ſtanding the Judgment of Severance, were ſtill Executors, and conſe- 99. 
quently that they ought to have been named in the final Judgment: But 
the Court - beld, 'after ordering Precedents to be ſearched, that the final' 
judgment ought to be entered only in the Names of the Executors who had 
proceeded in the Suit, ; 
3. Two Executors had joined in an Action; but there was Judgment of Wentw. Off. 
Severance againſt one of them. The other proceeded to final Judgment, ofExec.104, , 
and then died. As the Survivor was no Party to the final Judgment, it was 5. 4 pl 
holden, that he could not take out Execution upon it. r 
4. One Executor may indeed, although Judgment of Severance be Godolph. 
gen againſt him, releaſe the Debt, for which an Action is brought in Orph. Leg. 
the Name of him and another Executor, at any Time before final Judg- 134. | 
ment: But this does not proceed from any Power he has over the Action, Tk * pl. 
dut from an Intereſt which he till has in the Debt. The Preſumption of a LP. 
Law, is moreover, that, as he is liable to anſwer for the Debt ſo releaſed, ofExec.104. 
it being a Devaſfavit, his Co-executor is not thereby injured. | | 
5. If a Writ of Partition be brought in the Name of three Parceners, Jeok. 211. 
and there be Judgment of Severance againſt one, that Party ſhall not- pl. 46. 
vith{tanding the Judgment have a third Part of the Eſtate; the Deſign of 
the Suit being to make Partition of the Eſtate, . | 


2 


. a 


Tage 66 *SUPERSEDEAS. 


ee od en cn ana aatat 


en, in the ſtrict Senſe of the Word, means the' EY 
or annulling of an Act. 89 
But the Word, in its legal Acceptation, means the preventing as well 
as the ſetting ali de or annulling of an AQ 


© Thing Matter which falls properly aides! this Title ſhall be gerd i in the 
following Order: 


(0 Ot the different Kinds of Superſedeas. 

(B) Mho map award a Urit of Superſedeas, 

(C) Jn what Tales a Crit of Superledeas may 
e awarded. 

D) Df certain CUrits which are Superſedeas's 

bp Implication. | 


F of a Writ of Audits Querela. 

2. A Writ of ſecond Deliverance, 
3. A Writ of labeas Corpus ad facindun & fe. 
| cipiendum. | 
4. A Writ of Certiorari. 

5. A Writ of Error. 


(E) Df certain Requiſttes, which are neceliry to 
the making of a CUrit of Erroz a maar 


1. It muſt be allowed. 
2. Bail muſt be put in therets, 00 
3. It muſt be proceeded 1 in without Delay. 


(F) To what Time a CUrit of Erroz relates as d 
Superſedeas, 

(G) Talhat the Effeit of a Superſedeas is. 

(H) how Diſobedience to a * map be 
puniſhed. ' 


— 


Or the different Kinds of Superſedeas. 
bh Superſedeas is ſometimes expreſs, at other Times it is 12 25 
; 2. An expreſs Super/edeas may be by Writ or without rt. 
3. When it is by Writ, 5 Perſon to whom the Writ is direQed 


#Page668 commanded, to forbear the Ting of an AR therein * mentioned; orif the 
A AR have 2 been done to annul it as far as * | X 1 


| SUPEERSE DD 1 „ 
4; If an Exigent have been awarded againſt a Perſon, he may have Fitzh. N. B. 
Writ directed to the Sheriff, commanding him, upon the Perſon's finding 36. 
Cureties to appear at the Return of the Exigent, that if he have not arreſt- 
ed him, he do not arreſt him, but fuffer him to go in Peace; and that if 
he have arreſted him, he diſcharge him. 8 F 
5. Or the Perſon againſt whom an Exigent has been awarded may, Ibid, 


upon finding Sureties in a Court which his Power to award a Writ Su- 


gerſedeas, have Writ of Superſedeas, directed to the Sheriff, to the ſame 
EfeR N . . ; | 


6. An expreſs Superſedeas without Writ is, where a Perſon, who ann 
urſuant to an Authority in him veſted made an Order for the doing of an 


AQ, dogg by a ſecond Order fi rbid the doing of the Act. $5; 
7. If 1 Juſtice of the Peace have made an improper Order, he may, Stra. 6. 

upon finding that he has ſo done, by a ſecond Order ſuperſede the former eee 

e | „ | TheInhab.of 


Numb ald. 


8. But if the Act directed hy the former Order to be done were done 1 Hawk. 
before the Delivery of the ſecond Order, it is doubtful whether this ſhall 154. 
annul the Act; and it may perhaps be proper, that only a Writ of Super- 
ſedeas ſhould have a retroſpective Power. | | | 

9. Every Writ is a Superſedeas by Implication, by which, although o 
Writ of Superſedeas have iſſued thereupon, the doing of an AQ is pre- 
vented, a Shes ER Le 
10, But a Writ, which is only a Superſedeas by Implication, cannot an- 
nul an Act, which was done before the Writ iſſued. ; 15 8 


(B) Mho map award a TUrit of Superſedeas. 
l, ATR Superſedeas does not lie from any other Court to the Court 

of Chancery: But this Court may award a Writ of Super/edeas 
to a Writ from the ſame Court. | | 

2. If one Perſon have ſued out a Writ of S»pplicavit from the Court of Fitzh. N. B. 
Chancery, for arreſting another to find Sureties of the Peace, the Perſon 236. 
zzainſt whom this Writ is awarded, may have a Writ of Superſedeas from 
the ſame Court, commanding the Sheriff to forbear to arreſt him, 

3- A Writ of Superſedeas may at any Time be awarded from the Court of 
Chancery to any other Court. | | | | | 

4. A Capias ad Satisfaciendum having iſſued from the Court of King's Bro Superl. 
Bench, a Writ of Superſedeas was awarded by the Court of Chancery, pl. s. | 
commanding the Juſtices of that Couit to ſurceaſe, This Writ was by 
ſome thought to be contrary to the Law: But Finch, becauſe it was out 
* ofa higher Court, did ſurceaſe, and no further Proceedings were hac. : 

. If after Surety of the Peace have been granted by the Court of King's peo, Peace. 
Benth, a Writ of Superſedea; come from the Court of Chancery to the Juſ- pl. 17. 
tices of that Court, their Power is at an End. ; 

6. Any Court of Record at We/tmin/fter may in Term Time award a 
Writ of Super/edeas, to any Writ or Proceſs which has iſſued from the'ſame -_ 
Court; or to the Proceedings of any other Court, in caſe the other Cut 
he proceeded in a Matter properly conuſable in the Court from whence | 
the Writ of Superſedeas is awarded]. | 

J. If a Capias or an Exigent have been awarded againſt a Perſon, be #Page 669 No 
— vid Term Time have a Writ of Superſedeas out of the Court which — B. 

k =: | „ 1 236. 4 

Vox, IV. . 3A 8 | 8. If 


. 
* 


SSOP ERSEDEAL 5 
Bio. Superſ. 8. If after a Perſon, who is ſued in a Court Chriſtian, have Obtained i 
nd LG g. Wirit of Prebibition, the Spiritual Court proceed to Excommunication, be 
239. may in Term Time have a Writ of Superſedeas out of the Court, from 
| which the Writ, of Prohibition was awarded.  * -- = 
Salk. 293. 9. Heretofure a Writ of Superſedeas to a Writ De excommunicats capiendi 
Ker v. Feet could only be had from the Court of Chancery, unleſs the Court Chriflian 
ter. 1 had proceeded after the awarding”of a Writ of Prohibition: But as every | 
L | Wit De excommunicato capiendo muſt, purſuant to the 5 Eliz. c. 23. be 
entered of Record in the Court of King's Bench, befreit be delivered to 
the Sheriff, and muſt likewiſe he returned to that Court a Writ of Super- 
ſedeas may at this Day be awarded by this Court. | 
Bro Super, 10. If an Accountant of the Court of Exchequer be ſued in the Court of 


pl. 38. + Common Pleas, the Court of Exchequer may in Term "Vine award Writ 
olf Superſedeas to the Julices of the Court of Common Pieas, commanding 
them to ſurceaſe, _ Ap EO PT | 

ibid. I. The Court of Exchequer cannot award a Writ of Super ſecleas to the 


Juſtices of the Court of King's Bench ß becauſe the Pleas in this Cour are 
befote the King himſelt: But the Record of the Court of Exchequer may 
be thewn to this Court, and if the Perſon therein ſued appear to be an 
_ Accountant of the Court. of Exchequer, the Couit of King's Bench will 
___ditmilſs the Suit. Fs IS. 1 ng „ 
Bro. Superſ. 12. If after the Plaintiff have recovered in an Action of Debt upon a 
pl. 14, Bond in the Court of Common Pleas, the Defendant bring a Writ ef Error 
| in the King's Bench, and the Plaintiff pending the Writ bring another AQion 
of Debt upon the ſame Bond in the Court of Common Pleas, this Court 
cannot award a Writ of Suprrſedeas to the ſecond Action: But the Court 
ot King's Bench may. ns . 
13. By the 2 E. 3. e. 8. it is provided, That it ſhall not be com- 
* manded by the great nor little Seal to di urb or delay common Right; 
% and though ſuch Commandment do come the Juſtices ſhall not thereſote 
5 & {urceaſe ta do Right in any Point.“ 1 | 
Bro. Supeiſ, 14. In an Action of Trelpaſs there was Judgment for the Plaintif, 
| . ;. and a Capias was awarded for the Fine due the King. And an Exigent 
2338. was afterwards awarded. Hereupon the Detendant obtained a Writ of a 
Superſedeas under the Privy Seal, commanding the Juſtices to ſurceaſe al 
Procels for the Ring. The Writ of Saperſedeas was holden to be conſiſtent 
| With the 2 F. 3. c. S. for although the Fine aroſe upon the Suit of the 
Party, the King may at his Pleaſure, as the Capias was not executed, put 
à Stop to all Proceedings for his Fine: But if a Defendant have in ſuch Caſe 
been arreſted upon the Capias, the King ſhall not, unleſs the Plaintiff be 
| ſatisfied, ſet him at Liberty; for the Plaintiff may eleQ to have the (api! 
for his Execution, : 4 
15. An expreſs Superſedaas without Writ can only be granted by the Per 
; ſon or Perſons, who did the Act which isintended to be ſuperſeded, 
| 16. Two Juſtices of the Peace may by a ſecond Order fuperſede a forme! 
wy 0 of Order made by themſelves ee, Tac 
Pancras V. | | 


The Inhabs of Rumbald: 


Salk. 47% 7. But a Court of Quarter Sefſions cannot by their Order ſuperſede n 
TheInhob.of Otder wade by two Juſtices of the Peace, 
Ofeve!l v. et BE $US: hb 2 

The Inhab. of Woking. 


Ranks. 18. The ſame Juſtices by whom Reſlitution was awarded upon a Con- 


| Dyer-187,” vigion on an Indiètment for a forcible Entry found before them, may, upon 


. Fc. en on an Indie ment for nery found before them, nay, e 
. the Inſufficiency of the Indictment appearing to them, ſupetſede the Aw 

1 have not been executed. 1 Ad 

33 » ky | a * 


* 


a7 Ta 8 DU P E R 8 E DE A. ee N 
1 19. And it is ſaid, that if the Award of Reſtitution were made by #Page 66 
four or five Juſtices, it may be ſuperſeded by any one or two of them. Cre. Elia. 
8 E N | f N 1 „ TY 
| itzwilliams dak. Nig 


1 


: 1 uh ENTS She .. BT Þ i 
20. But it ſeems tobe agreed that no other Juſtice. or Juſtices, of the Hawk 184. 
Peace, nor other Court whatſoever, except the Court of King's Bench, Dyer 187, 


E . 


have a Power to ſuperſede ſuch Award. 


21. If one Juſtice of the Peace have iſſued a Warrant, to compel a Per- Hawk. 128, 
{on to find Surety of the Peace, any other Juſtice may, upon the Perſon's Lamb. 95, 
entering into a Recognizance before him for keeping the Peace, ſuperſede ” ? LY 
the former Warrant. „ | | | | 


2 OO — . —_ 1 2 2 
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0 In what Caſes a Crit of Superſedeas may 
be awarded. 8 wes 


JF Capias or an-Exigent have been awarded, the Perſon againſt Fitzh. N. B. 


: whom it was awarded may, whether he has or has not been arreſted 236. 
thereupon, have a Writ of Superſedeas, 1 | 
: 2. Bur if a Perſon have been arreſted upon a Capias ad ſatisfaciendumy Fitzh. N. B. 
1 no Writ of Super ſedeas lies; becauſe he is taken in Execution. „ 
3. If a Declaration be not filed againſt a Detendant; who is in Priſon, 8 Mod. 306. 
within two Terms, he may have 4 Writ of Super/edeas : But the Plaintiff Henley v. 
N may bring a ſecond Action; for, notwithſtanding the former Action 62: 469 
1 ws for want of declaring in due 'l'ime ſuperſeded, the Cauſe of Action Dk” 
remains, | | | | 
r 4. Two Sheep having been diſtrained, the Owner applied for a Writ * Superſ. 
bo of Superſedeas, It was bereupon ſaid, that this Writ lies only for the Per- Pl. 34: 
1 ſon, and not for any Chattels: But by Lacon it lies for both. | 
aj 5. A Writ of Syperſedeas lies to Proceſs of Outlawry. +, Fierh. N. B- 
eff 6. If one Juſtice of the Peace have granted a Warrant, to compel a eee 
be Ferlon to find Surety of the Peace, any Chee Jules may, upon the . parry 
85 ſons entering into a Recognizance before him for keeping the Peace, ſupet- 96, 99. 
aſe | ſede the former Warrant, | | : | | t 
be 7. If a Writ of Supplicavit have iſſued from the Court of Chancery, to pjtzh, N. B. 
Mat compel a Man to find Surety of the Peace, he may, upon finding Surety in 233. 
that Court, have a Writ of Super ſelleas. | 5 . 
ef» 8. Heretofore if a Juſtice of the Peace had granted a Warrant, to com- j6;d, 
| pela Perſon to find Surety of the Peace, the Court of Chancery or King's Lamb. 96. 
meſ bench might, upon the Perſon's finding Surety, have granted a Writ of 
Yperſedeas to the Warrant. | A LEN 
9. But by the 21 Fac. 1 c. 8. par. 3. after reciting, that divers turbu- A Syperſe- _ 
ent and contentious Perſons, deſervedly fearing to be bound to the Peace deas to the 
| or good Behaviour, by Juſtices of the Peace of the Counties where they 1 
e 1 dwell, do oftentimes procure themſelves to be hound'to the Peace or good 4 ae | 
wwiour, in the Court of Chancery or King's Bench, upon inſufficient for compel» _ 
veties, or upon colourable Proſecution of ſome Perſon or Perſons, who ling a Man 
vill be ready at all Times to releaſe them at their own Pleaſure : where» hy 
+ wh his Majeſty's Writs of Super/edeas are oftentimes directed to the e e 
oh CO of the Peace, and others his Majeſty's Officers, requiring mem % igue | 
— every of them to forbear to arreſt or impriſon the Parties aforeſaidy withoue 
! Means wheteof the ſaid turbulent and contentious Perſons miſde- putting in 
Aod wa themſelves amongſt their Neighbours with Impunity, to the great 120 


3A 2 Offence 


\ 


1 


Offence and Diſturbance of their Neighbours amongſt whor DP 
verſe and live, to the Aﬀront of the ices of 3 er 
evil Example and Encouragement of like ill-diſpoſed Perſons, it is en» 
| ated, © That all Writs of Super/edeas granted by either of the Court 
*Page671 «© # aforeſaid, ſhall be void and of none Effect, unleſs ſuch Proceſs be 
P granted upon Motion in open Court firſt made, and upon ſuch ſuff- 
„ * cient Sureties, as ſhall appear unto the Judge or Judges of the ſame 
Court teſpectively upon Oath, to be aſſeſſed at five Pounds Lands or 
ten Pounds in Goods in the Subſidy Book at the leaft ; and unlek it 
„ ſhall alſo appear unto the ſaid Judge or Judges, from whom ſuch 
#6 Superſedeas is deſired, that the Proceſs of the Peace or good Behavior 
is proſecuted againſt him or them defiring ſuch Super/edeas, bina fu: 
i © and by fome Party grieved, in that Court out of which ſuch Superſedza; 
| 6 is deſired to be awarded.“ | | : 
F'tzh. N.B, 19, If a Perſon in a Writ of Right in a Court Baron, or in any other | 
239. Court, vouch a Foreigner to Warranty, the Tenant may ſue forth a Writ 
of Superſedeas directed to the Court, commanding them not to proceed till 
ES the Warranty is determined, | ep 
Ibid. 11. If a Court Chriſtian, after a Writ of Prohibition has been awarded, 
7] / proceed to Excommunication, and a Writ De excommunicuts captendo be 
awarded, a Writ of Superſedeas lies.. 15 
1 Sid. 181. 12. It has been holden, that no Writ of Super fedeas ſhall be awarded by 
Anon. the Court of King's Bench, to a Writ De excommunicato capiendo, betore 
the Writ is returned; becaule the Party, as the contrary cannot till then 
| appear, may have been excommunicated for one of the Cauſes mentioned 
„„ 5 | 
1oMod.3g1, 13. But if from the Entry of a Writ De excommunicato capiends in the 
352. Rex Count of King's Bench, it appear to have iiſucd upon a Sentence of Er- 
communication for ſome Cauſe not within the 5 Eliz. c. 23. the Coun 
may award a Writ of S»pzr/edeas without waiting till it is returned; other- 
wiſe the Party, who if taken into Cultody myſt at the Return of the Writ 
be dilcharged, may in the mean Time be deprived of his | iberty, upon 2 
Writ which ought not to have been awarded, WEE 
Eayer 257. 14. It was in a modern Caſe holden upon great Conſideration, that a 
Rex v. Writ of Superſedeas Qught not to be awarded to a Writ De excommunicats 
Steplens. capiendo, which iſſued from the Court of Chancery in England, upon 1 
*  Significavit from a Court of Delegates in lreland, which fat under an Au- 
©, _ thority derived from the Court of Chancery in Fngland. TY 
Fitzh, N.B, 15. If a Plea of Treſpaſs wi et armis be holden in a Sheriff's Court, the 
239. Defendant may have a Writ of Szper/edeas, with a Recital, that Plea af 
Ireſpaſs wi et armis ſhall not be holden in a leſſer Court than before the 
King himſelf, or other Juſtices by his Commandment. 
| Ibid, 16. If a Sheriff hold Piea of forty Shillings a Writ of Superſedeas lies. 
Ibid.  _ 19. If a Man ſue in the Sheriff 's Court tor an entire Debt of more than 
| forty Shillings, by divers Plaints each under the Sum of forty Shilling, the 
Defendant ma; have a Writ of Super/eueas, commanding the Sheriff not to 
bold Plea of thoſe Plaints, 9 85 5 | 5 
[ Fi-zh. N. B. 18. If ,the Conſtable of Dover hold Plea of a Thing which he ought not 
|  249-" to hold Plea of, a Writ of Super/edeas lies, 


9 


Vaugh. 188. 19. If a Perſon, who on the Account of Privilege ought only to de 
Buſhes ſued in a certain Court, be ſued in any other Court he may have 4 Writ 
Lee. of Superſedeas, | „ „„ 
N Sty: 177; 20. But where a Peer, being in Cuſtody upon a Bill of Middle 
| Eacl K moved fora Writ of Superſedees, upon a Suggeſtion that he ought not 10 
verse Caſe. have buen arreſted, the Court dire ded him to plead his Privilege 


3 ug they could not upon Motion take Notice thereof. | 


* 


21. If a Proceſs or Writ have ifſued erroneouſly, or improperly, à Writ 
of Super ſedeas lies. a, : | 55 X b FR aa 10 . ö FI | | 
22. In an Action upon the Caſe for Words ſpoken in Londen, the Boo Lit. Rep. 
ſendant juſtified for Words ſpoken in the County of Suffolk, The Plaintiff 374; Har 
replied De infuria ſua propria, and ſued out a Venirefacias for Londen, Era: b 3 
A Writ of Superſedeas was awarded; becauſe the Venire facias ought to 2 Hawk, 


have been for the County of Su fell. ö | $7: Coat 
- 4d ERIE | N . . Term. Re p. 
#23. If a Writ of Habere facias Po-ſfronem ha ve iſſued erroneouſly and Ig : 3 
been executed, 5 Writ of e wiil lie to reſtore the Poſſetlion, 58 6 Jenks Cent. 
24. It is in the general true, that a Writ of Super ſeileas does not lie Sei 422. 
where a Writ of Attaint is brought; for a Verdi& having been found upon The Cale of 
the Oath Duodecem legalium er proberum hominum, the | aw will not, upon Cectioract's 
fo light a Ground as the bringing of. a Vric of Attaint, preſume that it pl. 24. 
is a falſe Verdict. Fo, . e 55 
25. But if, after the Defendant in an Action of Treſpaſs vi et armis Fizh, N B. 
have brought a Writ of Attaint, the Plaintiff ſue out an Elegit, and a 237, 238. 
Copias is awarded for the Fine due to the King, the Defendant may have 5 
a Writ of Super ſeileas as to the Capias, upon a Suggeſtion, that ſince the 
br nging of the Writ of Attaint, the Plaintiff has ſued out an Elegit. 
26. If an Audita Querela be brought, the Piaintiff, if the Audita Qre- 
rela be founded upon Matter of Re ord or Writing, may have a Writ 2 Rol. Abe, 
of Superſedeas to ſtay Execution; but not if it be founded upon Matter 4 ap. 
in Pais. | a ; 1 ten v. Far nis. 
c Fi zh. N. B. 104 Bro. Superſ. pl. 24. Noy 748. Cro. Elia. 364. Salk. 94. 


27. If an Audita Quer-la be brought, after the Party who brings it has 2 Rol. Abr. 
been taken in Execution, he may have a Writ of Superſedeas as to his Body; 493» by ae 
but as he is only thereby diſcharged for a Time, that he may the better eee Ss 
proſecute the Audita Ouerela, in cate he be not relieved upon the Audita Salt. 94. 
Querela, he ſhall again be a Priſoner in Execution. | 4 


28, If the Plaintiff in an Audita* Querela, after having heen nonſuited, Bro, Superſ. 


bring a ſecond Audita Querela, he hall not have a Wilt of Sup» ſedeas, p'. 366 4 


29. Heretofore if a Writ of Error were brought, Execution might in all 7 
Cafes be ſtayed by a Writ of Super/edeas. ; | = © 270 
30. But by the 3 Ja.%. c. 8. after reciting, that his Highneſs's Subjects A Writ of 
are now more commonly withholden from their juſt Debts, and often in Error.i« net 
Danger to loſe the ſame, by Means of Writs of Error, which are now more e vg | 
commonly ſued than they have heretofore been, it is enadted, That no 8 W 
** Execution ſhall be ſtayed or delayed upon or by any Writ of Error, or Bal be put 
* Superſedeas thereupon to be ſued, rthe reverſing oFany Judgment, given in, | 
on to be given in any Action or Bill of Debt upon any ſingle Bond for 
Debt, or upon any Obligation with Condition for the Payment of Money 
only; or in any Action or Bill of Debt far Rent, or upon any Contract; 
in any of the Courts of Record at Weſlwin/ler, or in the Counties Pala- 
une of Cheſter, Lancaſter or Durham, or in the Courts of Great Seſſiona 
in Wales, unleſs ſuch Perſon or Perſons, in whoſe Name or Names ſuch 
* Writ of Error ſhall be brought, with two ſufficient Sureties, ſuch ag 
4 the Court wherein ſuch Judgment is or ſhall be given ſhall allow of, ſhall, 
X before ſuch Stay made, or Szper/edegs be awarded, be bound, unto the 
\ Party for whom any ſueh Judgment is or ſhall be given, by Recog- 
„ Mance to be acknowledged in the ſame Court, in double the Sum 
Tg adjudged to be recovered by the ſaid former Judgment, to proſecute . 
the ſaid Writ of Error with Effect, and alſo to ſatisfy and pay, if the * 
laid Judgment be affirmed, all and ſingular the Debts, a 
| 8 | oits 
. i * g 


380% was Judgment againſt her De Bonis Teſtatoris. Upon bringing àa W 
5 A Error it was moved, that ſhe ſhould not have 4 Writ of b 5 


Ja. 1. c. 8. 


Page 67 namely, chat Execution ſhall be of the Goods * of their Teſtatoi and Di. 


* % 4 * 5 #% 
188 


| 1 | es, to pay all the 
Judgment may be affirmed for with his own Goods: And Cote Ch. J. ſaid, 


Dandy. 
Com: 322, Payment of 


Carth. 29. 34. A Bond was with Condition to pay Money and to do a collateral 
Gerrard v. Act. It was holden, notwithſtanding the Breach aſſigned was only the 
Dany. Non- payment of the Money, that the Bond was not within the 3 Fc. 1. 
c. 8, and a Writ of Error brought upon a Judgment in an Action of Debt 
1 upon the Bond was allowed without Bail. 
Stra. 05 35. But where the Condition of a Bond was for the Payment of 500, 
Deſbordes v. at a certain Day, being the Sum mentioned in certain Indentures, it was 
Horſes. .» holden, that there ought to be Bail in a Wiit of Error brought upon a 
| Judgment in an Action of Debt upon the Bond for that the material Part 
of the Condition is the Payment of the Money, the other Words being 
only added to ſhew, that the Bond and the Indentures are both Securitics 
| for the ſame Sum of 5oc!, 5 
The Proviſi. , 36. By the 13 Car 2. fl. 2. c. 2. par. 9. after reciting, the 3 Fac. 1. 
”Y os * c. 8. and that divers other Cafes within che ſame Miſchief are not there - 
Race ga by provided. for, it is enacted, That no Execution ſhall be ſtaid, in any 
other Caſes, ** of the Courts therein mentioned, by any Writ. of Ertor or Super/e- 
d eas thereupon, after any Verdict and judgment thereupon, in any 
| 4 Action of Debt, grounded upon the Statute made in the ſecond Year 
« of the Reign of Earvard the Sixth, for not 8 forth of Tithes, 
| «© not in any Action upon the Caſe upon any Promiſe for the Payment 
„ of Money, Action /ur Trever, Action of Covenant, Detinue or Tieſ⸗ 
4 paſs, unſeſs ſuch Recognizance, aud in ſuch Manner as by the faid 
% Act is directed, ſhall be firſt acknowledged in the Court where ſuch 
Judgment is given.“ i oh ent For) 
| The ſame 37. By the 16 C1 Car. 2. c. 8. par. 3. it is enacted, © That no Exe · 
" Proviſion , ©* cution ſhall be ſtaid, in any of the Courts mentioned in a St. tute made 
extended to «© in the third Year of the Reign of James the Firſt, by Writ of Envor 
al} Perſons! 6 or. Superſedeas thereupon, after any Verdict and Judgment thereapon, 
| jn any Action Perſonal, whatſoever, unleſs. a Recognizance, with Cot- 
dition as in the ſaid Statute is directed, ſhall be firſt acknowledged in 
the Court where ſuch Judgment ſball be given e And that, in 2 Writ 
% o, Error to be brought; upon any Judgment after a Verdict in an 1 
of Bower, or in any Action Ljedione firme, no Execution bal! 
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4.chereupon ot thereby ſtaid, unleſs the Plaintiff: or Plaintiffs in fuck 
„ Writ of Error ſhall be bound unto:the Plaintiff in ſuch Writ of Dower 
« or Action of Ejectiane Fir mæ, in ſuch reaſonahie Sum as the Coutt to 
« which ſuch Writ of Error ſhall be dire&ed ſhall think fit, with Con- 
„dition, that if the Judgment ſhall be atficmed in the ſaid Writ of Rr- 
« ror, or that the ſaid Writ of Error be diſcontinued in Default of 'the 
« Plaintiff. or. Plaintiffs therein, or that the fad Plainriff or Plaintiffs! be 
« nonſuit in ſuch Wr:t of Error, that then the ſaid Plaintiff or Plaintiffs 
„ (hall pay ſuch Coſts, Damages and Sum or Sums of Money, as ſhall 
&« he awarded upon or after ſuch Judgment Þ.firmed, Diſcontinuance or 
4 Nonſuit had £2 : | . 5 

36, Bur by por. 5: it is provided, Phat tis Ad, or any. Thing Some Caſes 
« therein contained, shall not extend tu any. Writ of Error ta bg brought ©xceptedous 
4 hy any Executor or Adminiftratory nor unto any Action popular, nor _ _ 16.8 
e unto any other Action, which is or heteaftet * ſhall be brought upon Nd 
« any penal Law or Statute, except Adions of Debt for not letting forth 8e 07 
„ of liches 3 nor ta any Indictment, Preſentment, Inquiſition, Informa- 
„ tion or Appeal z any Thing herein before expreſſed to the contrary 


« thereof notwithſtanding,”? 


: 


39. It is in the gener true, that a Weit of Superfedeas' cannot be had LE — 
upon s ſecond Writ of Error, after the Piaintiff in Error has been hun- Bro. Superſ. 


0 


ſuited in a former Writ of Error in the {ame Court, or ſuch former Writ fe. 35 


. 
of Error has abated by the AQ of the Party, or has been quaſhed, _ ; p36 X 
1 8 x | 9 8 CCCCCCCCC WL STARS. atch, 3. 


1 Vent. 10, 1 Mod, 28g. Stra. 880, 1015. 


40. But if a Perſon bring a Writ of Frror in the Exchequer Chamber 1 Vent. 100. 
33 upon a judgment of the King's Bench before Judgment is ſigned, he may: Bol Abr. 
bring a ſecond Writ of Error, and have a. Writ of Superſeueas thereupon; 70 . 
for the firſt Writ of Error being a Nullicy, becauſe brought too early, Boreler. 
the ſecond is to he conſidered as the firſt, _ greys, 

41. If a firſt Writ of Error abate by the AR of God, or for want of Latch: 875 
Form, or in any Way not by the AR of the Party, a Writ af Superedeas 2 Fe 
may be had upon a fecong, 8 fs marks Fa 
me I ET 
432. It was formerly holden, that if one Wrie of Error in Parliament 1 Vent. 31. 
had abated by a Prorogation, and a ſecond were brought in the next Seſ- Fortleyv. 
fron, a Writ of Super/edeas, if a Term had intervened, could not have ; 10 id» 
been awarded upon the (ſecond Writ of Error although the firſt did not Ve 93s © 
abate by che Act of the Party. _ a 97 


43. But an Order was made, about the Year 1674, by the Houſe of 1 Vent, 366. 


ure 


Lords, that no Caule therein depending ſhall be diſcontinued by 83 Pro- nag oi 
Togation, = J ee CET MS 2 Lev. 93. 


* 


k 


2 S i 


44. It has fince the making of this Order been inſiſted, that, although Bunb, 131. 
the Cauſe is hot diſcontinued by a Prorogation, the Writ gf Error does Wright v. 
abate z and a Motion was made in the Court of Exchequer'for'Leave to 2 5 
nue out Execution in ſuch Caſe, The Motion was denied and by the Ef? 

Court: If the Writ of Error be abated by the Prorogation, you may take | 

out Execution without applying to the Court; if it be not, the Coure 
cannot give Leave to do it: The Buſineſs of the Houfe of Lords, in their 
judicial Capagity, goes over from Seſſion to Seflion, as Matters below da 
ng t ¶ 
* 4 pop the reverſal of à Judgment upon'a Writ of Error the De- 1Bament7, 

ant, w 
fore ſhe could get it allowed, ſhe was charged with'a new Declaration af Bowes. 
the Suit of the ſame Plaintiff, Application was bereupon made E the 
| — f - ourhy 


i 


o was in Cuſtody, obtained a Writ of Super ſsdeas » But be- Sherwin v, 


1 5 
- # 


«i SW RP EE SS ED ©. 6 
Court, and ſhe was ordered to be: diſcharged. Being arreſted 3 Ce, 
Time, for the ſame Debt for which the. feſt Aion bas a * 
the Court was moved, that ſhe might upon entering a Common "oh s 
des have a Writ of Superſedeas. © Wills Ch. I. and 'Comyus J. or u 
Opinion, that, as ſhe had had the Benefit of 2 Writ of : Superſedeas in the 
bs firſt Action, which was at an End by the. Reverſal of the Judgment, 
3 the Plaintiff was now 'at Liberty to proceed in a ſecond'ARion; - Murter 
IJ. and Forteſcus J. were of Opinion, that ſhe ought to be diſcharged 
upon entering a Common Appearance. The Courc being divided, no 
r e , ee 


4 


ER 2223 


(D) Ot certain CUrits wi 
1 = by Implication, 
17 A Writ | of 7 Audita Querela, 


* — 


3 * 
4 
„ 
% 
* 8 J 
4 * 
8 


2 Rol. Abr. 1. T T is in one Caſe laid down, that if an Audita Duerela be brought | 


453. pl. 4. upon a Statute Merchant before Execution, it is a Superſedeas by 
rage 675 Implication. | VVV 
Salk. 92. * 2, But it is in another Caſe laid down, that an Audita Querela iy 
Gets v. never a Superdeas by Implication. | ; | 


Wy A Writ of ſecond N 


Laich 72. z. The Plaintiff in an Action of Replevin having boen nonſuited, the 


Anon. Defendant had Judgment De retorno habende, and a Writ iſſued to in. 


quire of the Damages, A Writ of ſecond Deliverance being afterwards 
brought 9 the Plaintiff, it was holden to be a Superſedeas by Implication, 
as to the Return of the Goods, but not as to the Writ of Enquiry, - | 


3. A Writ of Habeas Corpus ad faciendum g recipiendum, 


. 4 A Writ of Habeas Corpus ad faciendum Eg recipiendum does fo ſuper- 
I Rol. Abr. ſede the Power of the Court to which it is directed, that every Proceeding 
: Je e y. after it is ſerved and before a Procedendo is awarded is void. . 
Ellis. | 1 JJC 
Cro. Eliz. 916. Cro, Car. 261. Salk. 352, 1 Mod. 198. 2 Hawk. P. C. 4179. Cop 

67. Tidd's Prac. 196, 1 Term Rep. 279. 3 Term Rep. 390. | 


Skin. 244, 5. As the Perſon of the Defendant is by a Writ of Habeas Corpus ad 
Dorington faciendum & recipiendum removed out of the Juriſdiction of the Inferior 
v. Edwin. Court, new Bail muſt be put in, and the Plaintiff muſt declare de now, 
No Habeas 6. By the 21 Ja. 1. c. 23. par. 2. it is enacted, That no Writ of 
Corpus to be Habeas Corpus or any other Writ whatſoever, except Wrirs of Error or 
«llowed un- 46 Attaint, to be ſued forth out of any Court, having or pretending to 
jo wa % have Power to award ſuch Writ, to remove or ſtay any AQion, Bill, 
ſue or De- „ Plaint, Suit or Cauſe, brought, commenced or depending, in any 
murrer Court or Courts of Record, within any City, Liberty, Town Cor 
Joined, . or elſewhere, which ſhall have Jurifdition, Power or Authority to 
N & hold Plea in that Action, Bill, Plaint, Suit or Cauſe, the fame Cauſe 
of AQion, Bill, Plaint or Suit arifing or growing within the ſaid City, 
Liberty, Town Corporate or Jutiſdiction, ſhall be received or allowed 
dy the Steward or Stewards, Judge or Judges, Officer or Officers, 1 


* 


Yes. 
'S 
2 | 


which are Superſedeas's 


Sr.. FS 3 28 


ht |} 
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. « after the Arreſt or Appearance of the Defendant or Defendants to ſuch 


« he removed or ſtayed by any Writ of Habeas Corpus or other Writ,” and 
« afterwards the fame Action, Bill, Plainr, Suit or Cauſe ſhall be re- ſecond Time 


utter Barrifter of three Years landing at the Bar ef one of the four Zu te fuck 


, 
00 the Court or Courts, wherein and to whom any ſuch Writ ſhall be 
« duedted and delivered; but that he and they ſball ard may proceed 
jn the ſaid Cauſe, as though no ſuch Writ was delivered to him or them, 
« except the faid Writ be delivered to the Steward or Stewards, - Judge 
« or Judges, Officer. or Officers of the ſaid Court, before Iſove or De-: 
« qureer joined in the ſaid Cauſe ſo depending in ſuch Court of Record, 
« ſo as the ſaid Iſſue or Demurrer be not joined within fix Weeks next 


% 


7. 3. it is enacted, That if any Action, Bill, Plaint, Suit or If Cauſe re- 
« Cauſe, which ſhall be brought, commenced or depending in any Court moved be 


« of Record, in any City, Liberty, Town Corporate or elſewhere; ſhall 2 1 
removed a 


&« manded, or ſent back again, by any Writ of Procedendo or other by Habeas 


. « Writ whatſoever z that the ſaid AQton, Bill, Plaint, Suit or Cauſe Corpus. 


« ſhall never afterwards be removed or ſtayed, before Judgment by any 1 
« Writ * whatſoever; any Law, Statute, Cuſtom, Uſage or Reftrainc page 656 


to the contrary in any wiſe notwithſtanding,” 


8, By par. 4. it is enaQted, © That if in any Action, Bill. Plaint, Suit No Suit for 
« or Cauſe, not concerning any Freehold or Inheritance or Title of Land, leſ, than the 
« or Leaſe or Rent, which ſhall be brought, commenced or depending in Valve of five 


« any ſuch Court of Record, in any City, Liberty, Town Corporate or 3 = | 


. elſewhere, it ſhall appear or be laid in the Declaration, that the of anioferis 
Debt, Damages, or Thing demanded doth or ſhall not amount to or or Court. 


« exceed the Sum of five Pounds; that then ſuch Action, Bill, Plaint, 
« Suit or Cauſe ſhall net be ſtayed or removed into any of his Majeſty's 
Courts what oe ver, by any Writ or Writs' whatſoever, cther than by a 
« Writ of Error or Attaint; any Law, Statute, Uſsge, Cuſtom or Re- 


42 


© ſttaint to the contrary in any wiſe notwithſtanding.” 


9. But by par. 6. it is provided, That this Act ſhall extend only to This A 
« ſuch Courts of Record, and for ſuch Time only, as there ſhall be an only toex- 


Courts of 


„ Inns of Court, that is or ſhall be Steward, Under Steward or 1 x whichaBare 


« Steward, Town Clerk, or Judge or Recorder of the ſame inferior rifter is 

« Court; or that ſhall be Aſſiſtant from Time to Time to ſuch Judge Judge or 

« of ſuch inferior Court as ſhall not be an utter Barriſter as aforeſaid, affiſtang_ 

and there preſent, in which ſuch Action, Bill, Plaint, Suit or Cauſe, 

« (hall be brought, commenced or depending and not of Counſel in 

4 any Action, Bill, Plaint, Suit or Cauſe then depending in the ſame 

inferior Court.“ : | REY YO hn | iN 
10. A Writ of Habeas Corpus ad faciendum et recipiendum being delivered C car. 

to the Court of Guildford in 8 — Jeng, whieh 3 Joined Cle Pos ng 

till more than fix Weeks after the Action was commenced, the Judge Ciſe. 

refuſed to allow it : But the Proceedings after the Delivery of the Writ N $4 

vere holden to be void, and a Writ of Superſedeas was awarded. Firſt, pjqp pin 

becauſe as it was an Action of Debt upon 2 Bond for 200/. not made 177. : 

vithin the Vill, the Cauſe of Action did not ariſe within the Juriſdiction _ 

of the Court, and conſequently the Caſe was not within the Meaning of 

the 21 Ja. 1. c. 23. Secondly, becauſe the Proceedings were before 

the Town Clerk who was not an utter Barriſter, and conſequently chat 


dutute does not extend to the Caſe, 


5 4. A Writ 


ee. 9 
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Salk, 148- 71, A Wiit of Certiorari, in which are theſe Words coram'ebir 191; 


| 2 V-  nari velumus et' nos alibi ſuperſedes all Proceedings ſubſequent to the 
Cre. Fu. Delivery thereof, although the Record intended 10 be cenited be vere 
ger,, 8 s 
Salk. 48. 


Hawk. 91. x Term Rep. 279. 3 Term Rep · 300 · Cowp· 6. „„ nes 
1 Keb. 93. 12. It has been holden, that a Writ of Certiarari is a Superſedens to the 
Ker v. Spel- inferior Court from the T'ime it was ſued out; in the Tame Manner a; 
* the ſuing out of a Writ of Super/edeas from the Court wherein a Recorg 
lh 125 is, which is an Appearance upon Record, will avoid an Outlawry 10» 

.nounced after, although the Writ of ' Superſedeas were not deliyeted to the 

Sheriff before the Quinte exactus. 5 Eo Wy 

Cro. Eliz. 13. But it is laid down in other Books, that a Writ of Certrorori is not 
. a Superſedeas, until it is delivered to the Court, or Perſon, to whom i; x 
| ee. directed. „ ie 85 4 hag 


282. 1185 
Salk. 134. 14. And it is in ſome Books laid down, that if a Curtiorari, for remoy- 


W age 677 425 15. By the 21 Ja. 1, c. 8. par. 7, 8. it is enacted, That every Wl 


| 16. A Recognizance was likewiſe ordered by this Statute to be entered 
> into, be fore the Allowance of a Writ of Certiorgri': But it. ĩs unneceſſary 
to mention the Terms thereof; becaule by the 5 & 6 W. & M. c. 1, 


which exten s to all IndiQuments found at the Genetal or Quarter Seb | 


fions of the Peace, a Recognizance to the ſame Effect, and with ſome 

new Conditions, is to be entered into befpre the Allowance of a Wiit of 
Ce ⁵ ng 8 | 

A Wiitof 17. By this Statute, par. 2. it is enacted, That all Parties who hare 

| Cortierari 4 been indicted ſhall, before the Allowance of a Certiorari for removing 

6 $0 AP % any Indiftment or Preſentment from the General or Quarter Seſſions of 

ant, for e- the Peace, find two ſufficient Manucaptors, ho ſhall enter into a Re- 

| ng cognizance, before one or more Juſtices of the Pesee of the County ot 


moving an " 5 
Indietmeat © Place, in the Sum of twenty Pounds; with Condition to appear at the 


from the «« 


e Return of ſuth Writ, and plead to the ſame Indiftment or Preſent- 
Seifen,, is. meht in the Court of King's Bench; and at his and their. own Cola 
no Suberſe- atid e to cauſe and procure the Iſſue, that ſhall. be joined upon 

| deas unlels # 4 ſuch Indiè ment or Preſentment, or any Plea relating thereunto, to be 
8 &« tried at the next Aſſi zes, to be held for the County whetein the faid 
eee & ladi&ment of Preſentment was found; after ſuch Certitrari (ball be it 

| turnable, if not in the Cities of London or Weſtminſter ot in the 
* County of Middleſex; and if in the ſaid Cities or County, then to 

* cauſe or procure it to be tried the next Term after that wherein uch 


46 


- & Certizrari ſhall be granted, or at the Sitting after the ſaid Term, if 


* the Court of King's Bench ſhall not a point any other Time for the 
Trial thereof; and if any other Time ſball be appointed by 'it 


. Court of King's Bench, then at ſuch othet Time; and to give dut | 


66 Novice 
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TT EE. 
© Notice of ſuch Trial to the Proſecutor or his Clerk in Court; and 
« that the ſaid Recognizance hall be certified into the Court of ' King's 
« Bench with the laid Cerliotari and Indictment, to be there filed, and 
'& the Name of the Proſecutor, or ſome publick - Officer, to be indorſed 
on the Back of the faid Indictment; and if the Perſon proſecuſing 
« ſuch Certrorari, being the Defendant, ſhall” not procure ſuch Manu- 
« captors to be bound in a Recognizance as aforeſaid, the Juſtices of 
« the Peace may and ſhall proceed to the Trial of the faid Indictmept, 
at the ſaid Seſſions, notwithſtanding the Delivery of ſuch -Writ of 
/%%%%%%ͥͤͤͤ org EET | e „„ TWO 
18. By the 8 9 V. 3. c. 33. par. 2. it is enaded, “ That the Party SuchReceg- 

or Parties, proſecuting any Cerſisrari to remove any Indictment or Pre- - nizance may 
« ſentment from the Quarter or Genera! Seſſions of the Peace may pod be Lo by 

© two ſufficient Manucaptors, who ſhall enter into a Recognizance be- Taftices of 

« fore any one of his Majeſty*s Juſtices of the Court of King's Bench, in the King's 
« the fame Form and under the fame Condition as is required by the Beach, 
6 M. & M. c. Ii. whereof Mention ſhall be made on the Back of 

« ſuch Writ under the Hand of the Juſtice taking the fame, which ſhall 

« he as effeQual and as available, to ftay or ſuperſede any further Pro- 

« ceedings upon any Indictment or Preſentment, for the Removal of which 

« the laid Writ of Certi:rari was granted, as if the Recognizince had 

been taken before any one of the Juſtices of the Peace of the County or 

« Place where ſuch Indictment was found or Prefentment made; and 

« ilſo it ſhall be added to the Condition of every Recognizance, taken by 

« virtue of this Act, or the Act made in the fifth and ſixth Years of the 

« Reign of King Milliam and the late Queen Mary, that the +Party or 

« Parties proſecuting ſuch Writ of Certiorars ſhall appear from -Day _, 

« to Day in the Court of King's Bench, and not depart until he or they Page 678 
« ſhall be diſcharged by the ſaid Court.“ 1 a; ” 
19. By the 3 VW. & M. c. 10, intituled An Af for the more effeAnal A Writ of 
Diſcovery and Puniſbment of Deer-flealers, par. 6. it is enaQted, That no Certierars, 

« Certiorari ſhall be allowed to remove any Conviction made, or other for 3 
Proceeding of, for or concerning, any Matter or Thing in this AQ, . e uk . 
* unleſs the Party or Parties, againſt whom ſuch Conviction ſhall be Beer-ſteal- 
made, ſhall betore the Allowance of ſ.ch Certiorari become bound to ing is.no 

. * the Perſon or Perſons proſecuting in the Sum of fifty Pounds, with Super/edeas 
* ſuch ſufficient Sureties as the Juſtice or Juſtices of the Peace hefore Mary b. 
« whom ſuch Offender was convicted ſhall think fit, with Condition to the Mag 
pay unto the ſaid Proſecutors, within one Month after ſuch Conviction ment of 
confirmed or a Procedendo granted, their full Coſis and Damages, to Coſts, -. 
* be aſcertained upon their Oaths ; and that in Default thereof it hall be 
** lawful for the ſaid Juſtice or Sage and others, to proceed to the 
* due Execution of ſuch Conviction, in ſuch Manner as if no Certiorart 

* had been awarded.” TH ; 3 
20, By the 4 U 5 . & l. c. 23, intituled 4% d fon the more eaſy A Writ of 


 Diſerzery and Conviction of ſuch as ſhall deſiroy the Game of this King Ferrum, 
dm, par, J. it is enatted, % hat 125 3 ſhall be allowed to te- jog 5 | 
move any Conviction made, or other Proceeding of, for or concerning, e | 
* any Matter or Thing in this AR, unleſs the Party or Parties, againſt deſtroying Wi 
** whom ſuch Conviction ſhall be made, ſhall hefore the Allowance of ny, Om: | 
* ſuch Certierari become bound to the Perſon or Perſons proſecuting in ele g, 
« 2 . . * 
- the Sum of bl Pounds, with Such ſufficient Sureties as tbe Juſtice or curity for 
# Juſtices of the Peace before whom ſuch Offender was convifted ſhall the Payment 
„ fhunk ir, with Condition to pay unto the ſaid Prolscutot, within one of Colts. 
„ Month after ſuch Conyiction confhirmedy ar a Procedenga. granted, their 
i Tull Colts and Chargey, to he aſcertained upon How Oaths ; a0 that 
in Default thereof it Mall be lawful for che faid Juſtice or * 
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2 and others to proceed to the due Execution of ſuch Convigi 1 *. 
2 it of 5 Manner as if no Certiorari had been awarded.” _ EY On, in ſuck 
rit of 


Corres, 21. By the 5 G.2. c. 19. par. 2. after reciting that divers Writs of 
for remov- Certiorari have-been procured. to. remove Judgm ee e ede ah — 


ing aoOrder of the Peace into his Majeſty's Court of King's Bench at Weſtminfles, in 
of Juſtices, hopes thereby to diſcourage and weary out the Parties concerned in * 
k Se Se ie rules and Orders by great Delays and Expences, it is enaQeq 
out aRecog- ** That no Certiorari ſhall be allowed, to remove any ſuch Judgment or 
nizance for Order, unleſs the Party or Parties proſecuting ſuch Certzorars ſhall 
_thePayment ** before the Allowance thereof enter into a Recognizance with ſufficient 
_ of Colts, 40 Sareties, before one or more Juſtice or Juſtices: of the Peace of the 
|  * County or Place, or before the Juſtices at their General Quarter- 
** Seſſions or General Seſſions, where ſuch Judgment or Order ſhall have 
been given or made, or before one of his Majeſty's Juſtices of the 
** ſaid Court of King's Bench, in the Sum of fifty Pounds, with Con- 
dition to profecute the fame at his or their own Coſts and Charges with 
Effect without any wilful or affected Delay, and to pay the Party or 
, Parties, in whofe Favour and for whoſe Benefit ſuch Judgment or 
Order was given or made, within one Month after the faid Judgment 
or Order ſhall be confirmed, their full Coſts, to be taxed according to 
„„ the Courſe of the Court where ſuch Judgment or Order ſhall be 
confirmed ; and in cafe the Party or Parties proſecuting ſuch Certinrari 
«© ſhall not enter into ſuch Recognizance, or ſhall not perform the Con- 
„ ditions aforeſaid, it ſhall and may be lawful for the ſaid Juſtices to pro- 
< ceed, and make ſuch further Order or Orders, for the Benefit of 
„ the Party or Parties for whom tuch Judgment'ſhal! be given, in ſuch 
3 „Manner as if no Certiorari had been granted. | 
2 Roll. 492. 22. It is (aid, that a Writ of Certiorari, tor removing a Recognizance to 
Anon. appear at the next General Ailize, and in the mean Time to be of good Be- 
„„ Yo oOHTT) Superſedeas to the Obligation of the Recognizance, 
page 60 23. But it is laid down in other Books, that although the Recogni- 
| Cro, Jac. Zance be in ſuch Caſe removed by the Certieruri the Defendant is bound 10 


1 v. Pye. 


402. appear z and that in Default of Appearance it {ball be forfeited. 


* . 


9 v. 207. 1 Bulltr. 186. 2 Hawk. 294. 


1 5 0A Writ of Error, 
Cro. Jac. 


24. A Writ of Error is a Superſedeas by Implication, - | 
| 272 of Offory's Caſe. Godb. 439. 1 Term Rep. 27% x | 


Fe Rage. 5 If the Record of a judgment he removed by a Writ of Error it is 
pl. 68. Bro. neceffarily a Super/edeas ; for the Record being removed it is impoſſible for 
- 5 pl. the Juſtices of the Court, in which it was, to award Execution. 
Cro. 4-8 534. Skin. 422. 1 Term Rep. 299. 185 | ; 

Pe 26, And when the Record of a Judgment is not removed, it would be 
quite unreaſonable that the Law ſhovld ſuffer a Writ of Error to be 
brought, the Conſequence of which may be a Reverſal of che Judgmen!, 
and ſuffer Execution to be taken out upon the Judgment pending the Writ 

edt 155: - eee ee LENS. e 
1 Med. 28. 27. Some of the Parties Names having been omitted in a Writ of Er- 
Hughes v. ror Execution was taken out upon the Judgment ; the Plaintiff being ad- 
er woe! viſed, that the Record of the Judgment was not removed by this defec- 
| tive Writ: But it was holden, that although the Record was not-thered 
* removed, the Hands of the Court were ſo tied up by the Writ of es 


/ 


JV 
that a Writ of Execution ought not to have iſſued. Such Defect may be | 
a Reaſon to quaſh a Writ of Error: But a defective Writ of Error is, un- „ 
til it be quaſhed, a Superſedeas. 1 Z 

28. A Plaintiff who has ſigned Judgment in a real Action may, if his 12 Mod. 398. 

Fntry were lawful without the Judgment, enter notwichſtanding a Writ of yore. of as 

Frror is brought: For he does not in this Caſe enter by Virtue of the 
udgment ; and the Writ of Error ſhall. not put him into a worſe Condi- 

ion than he was before. | 3 hgh: 

20. J. M. having obtained Judgment againſt J. S. he ſved out a Writ à Rol. Abr. 

of Capias ad fſatisfaciendum, to which the Return was Non eff inventus, 491. 

Hlereupon he ſued out a Scire facias againſt his Bail, and upon the Return Lock v. 

thereunto ſued outa ſecond Scire facias. Before the Retuin to the ſecond Tillierd. 

Kire facias the Defendant brought a Writ of Error: It was holden that 

the Writ of Error was not a Superſedeos to the Proceedings againſt the Bail; 

becauſe theſe are founded upon an Original different from that upon which 

the Judgment is founded. 15 . x D | . 

30. And for the fame Reaſon, if F. V. after obtaining Judgment againſt * 8 * 
F. proceed to judgment upon a Scire facias againſt his Bail, and the ee 
Bail bring a Writ of Error, this ſhall not ſuperſede Execution upon the 
Judgment againſt J. 8s. | 1 3 

31. But if a Scire facias be brought to have Execution upon a Judgment, 2 Rol. Abr. 
1 Writ of Error brought upon the ]: * ;:ment will be a S»perſedeas to the 490. B. pl. 3. 
Proceedings upon the Scire facias, becauſe theſe are founded upon the ſame 
Original as the Judgment is. . 15 | 

32, Upon this Diſtinction, between Proceedings founded upon the ſame Bro. Err. | 
or different Originals, it was formerly holden, that although a Writ of as a | | 
Execution cannot iſſue upon a Judgment pending a Writ of Error, an 4. B. pl. 4. 
Action of Debt may be brought upon the Judgment becauſe the Action Dyer 34. 
of Debt is founded upon a different Original. . fe FE 

33. But this Doctrine was long ago queſtioned, and many Attempts have 
been made to overthrow it. | ö , Eo; 

34. It was once pleaded to an Action of Debt upon a Judgment Dyer 32. 
brought pending a ® Writ of Error, that the Record of the Judgment was Anon. 
removed : But the Opinion of the Court was, that notwitſlanding the Re- *Page 680 
moval the Action lay. | | 

35. It is in one Caſe faid, that if an Action of Debt upon a Judgment Ram. 100. 
be brought before a Writ of Error the Action lies: But that if the Writ Adams v. 
of Error be brought firſt the Action does not lie. Et: . Tomlinſon. 

36. In Anſwer to this Diſtinction the Caſe of Limbuy v. Langham, gig. 388 
which is cited by Dolben in a Cale in Skinner, and mentioned in Sir 7%. g,,, Jrilte, 
nas Raymond*s Reports, has been frequently relied upon ; wherein it was Dighton, 
holden by all the Judges, that a Writ of Ertor, whether it be brought w 
before or after an Action of Debt upon a Judgment, is not a Superſedeas "Ol 
to the Action. „„ 5 | 
J. It was once pleaded in Bar to an Action of Debt upon a Judgment, Carth. x 
that a Writ of Error was depending upon the Judgment. This Plea was 3 
upon a Demurrer holden to be bad; but the Opinion of the Court of 2 4 
King's Bench was, that if the ſame Matter had been pleaded in Abatement SILLY 
it would have been good. ER | eee 

38. And in the ſame Term a Plea in Abatement, wherein the ſame Carth. 191. 


Matter was pleaded, was holden by the Court of King's Bench to be 44» v B. 
good, „ 1 — 7 | 3 
5; ; 3 Jac. 2, 
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39+ But another Plea in Abatement, wherein the fame Matter was Show, 146: 
pleaded, was ſhortly after holden to be bad z and it was laid down, that 3 71 


Matter pleaded in Abatement is as inſufficiegt as if it had been pc, W. 
8 f 5 | pleaded, & M. : 


TTC 


. . E 2 „53 tad; ns, 
pleaded in Bar; and that ſuch Plea in Abatemenc had never, except in le 


1 . N 8 1 


Caſe of Aby v. Buxton, been holden to be good, _ 
SS. 238. 4 At another Time a. DiſtinQtion was taken, between an Action of 
Debt upon a Judgment of the, Court of King's Bench, and one upon 2 
Hl. 8. Judgment in the Court of Common: Pleas, or of any other Court gut of 
Car. a. Which the Record of the Judgment is removed. by a Wric of Enor; and 
it was holden, that a Writ of Error is not a Saper/edeasto an Action of Det 
brought in the Court of King's Bench upon a Judgment of that Coun; 
becauſe the Record, as only a Tranſcript thereof is ſent upon bringing a 
Writ of Error into the Court of Exchequer, or the Houſe of Lords, te- 
.. mains in that Court: But a Doubt was made, if ſuch Action would not lie 
in the Court of Common Pleas, upon a Judgment of that Court. 
41, This, which would be prejudicial to the Court of Common Plen, 
is not reconcileable with what is laid down in divers Books. 
| 7 6.33} 42. As long ago as the ſeventh Year of Henry the Sixth it was holden, 
| ro. N that an Action 0; Debt would lie in the Court of Common Pleas upon 2 
28 18 E. 4. Judgment of that Court, notwithſtanding a Writ of Error had been brougit 
| upon the judgment. WE 35 EL. 
2 Rot. Abr. 43+ And it is laid downjin divers Caſes, that a Writ of Errors only a 
r. D. pl. 3. Superſedeas ſo far as to bind the Hands of the Court, that a Writ of Exe 
. » Lev. 153. eution cannot be iſſued upon the Ju zment. | „„ 
nxMod:391:; © gt: : | 85 6 J # | 5 | 
3 Lev. 3979. 44. Upon the Strength of theſe Authorities it was, not many Year 
ear. Hill. after the Doubt made in the Court of King's Bench, reſolved by the 
| 2 M. Court of Common Pleas, that, although the Record of a Judgment of the 
| Coaoutt of Common Pleas be removed by a Writ of Error, an Acton 
of Debt wiil lie in that Court upon the Judgment pending the Writ of 
Error. 5 e ; 88 
4435. At length Courts of Juſtice hit upon a Method, of preventing the 
Effect of an Action of Debt brought upon a judgment pending a Writ of 
Error. This was, and indeed there was no other Way of doing it, with- 
out determining contrary to what had been holden in a' Number of Caſes, 
by making a Rule, that upon giving Judgment in the Action Execution 
ſhall be ſtazed until the Writ of Error is determined. EE 
Skin. 388. 46. The Practice of making ſuch Rules ſeems to have been introduced 
{ Glanville v. at the latter End of the Reign of Hiiliam the Third, or early in the Reign 
| Digit. of Queen Anne: For in the fifth Year of the Reign of William and Mary 
| it was holden by the Court of King's Bench, chat ſuch Action would lie; 
and no Notice is taken of any Method to render it ineffectual. © 
Page 681 47. In one Caſe, Which was in the fifth Vear of the Reign of Anne, 
2x Mod. 78. the Law is ſaid to be: ſettled, that a Writ of Error is a Superſedeas to all 
As. Proceedings upon a Judgment. LORE ee 
» Barn. 40 48; But it appears from later Caſes, that unleſs Application be made to 
Hunpbryru. the Court to tay the Proceedings, an Action of Debt upon a Judgment 
lg may not only be proceeded in pending a Writ of Error, but that Execution 
143. Clark may be taken out upon the Judgment in ſuch Action. 1 
fe. Phyfick, 49. If this be ſo, it could not in the fifth Year of 'the Reign of Ame 
Mich. 13. have been ſettled, that a Writ of Eiror is a Superledeas to all Proceedings 
G. 2. upon 2 judgment: But it was probably about that Time-ſetiled,/that if | 
an Action of Debt have been brought upon a Judgment, after a Wil 
of Error has been brought upon the Tud ment, the Court will, upon gd 
ing Judgment in the Action of Debt, order Execution in that Action to be 
ſtayed, until the Writ of Error is determined. | | 
Sayer 166, 50. U te a Rule to ſhew cauſe, why a' Writ of Fieri Facias ſhould not 
Rideut v.”" be ſet aſide,” and why the Money levied thereupon ſhould not be reſtored, 
it appeared; that "Writ of Error coram Vobis had been brought 2 
lowed; that che 'PlaintiF% Attorney had been ſer ved with ä 


Ka 
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te Allowance before the Writ of Fiers Facias was ſued out; that the 
Weit of Error was not determined; and, that. the Writ of Fieri Facias . | * 
vas ſued out without Leave of the Court. The Rule was made abſolute z | 
and by the Court: A Writ of Error coram Fobis is not a Superſedeas, in | 
«ſelf: but Execution cannot be taken out whilſt it js depending, withoue ,.. 
Lezve of the Court, It would de very unreaſonable; that it ſnould 1 
de in the Power of a Plai ntiff, to take out Execution upon a judgment 
withow Leave of the Court, whi:ſt a Queſtion, is depending concerning 8 
a fad, by which, in caſe the Fact be 23 it is alledged, his Right of Adion uy _ 
vill be deſtroyed. en 22 1 1 5 
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| &) Of certain Requiſites, which are necefſary.to- 
the making of i TUrit ot Erroz a Super ſedeas 
by Implication. 8 


1. JT has under the laſt Head been ſbe vn, that a Writ of Error is 
in the general a Super /edeas, by Implication: But it ſhould be re- 
membered, that it is not to, unleſs certain Requiſites have been complied. 


9 


1. It muſt be allowed; 


2, It has been holden that a Writ of Error. is 2 Superſedras from the 1 Mos, 28. 


Time of its being ſealed. % 2 v. 
Es, Under ed. 1 Ventr. 30. 1 Keb. 14. 


3. But the better Opinion is, that a Writ of Error is not a Superſedeas, 2 321. 
until it be allowed, except Notice of its having been ſued out be given 3, » — 
to the Defendant in Erro. | | 2Ventraage. 


7 Mod. 148. 6 Mod. 130. Poph. 133. 8 Mod, 147, 


4. Notice to the Defendant of a Writ of Error having been ſued out is 1 Mod. 112, 
however ou temporary Superſedeas 2 For, if the Writ be not allowed ee To”; 
vithin four. Days after it is ſued, out, Execution may be taken out. _ ,ventr.ags. 


_ nKeb, 149. 


5. The Allowance of a Writ of Error, although-no Notice is given of Salk, 321. 
iu having been ſued out, makes it a Superſedeas: But, although a Writ ret v. 
«Error be from the Time of the Allowance a Superſedeas,, an Attorney es 


who takes out Execution after the Allowance, is not guilty of a Contempt, 4 ns | 


unleſs be had Notice of its having been ſued out, 492 
Rep. of Pr. in C. B. 35, 39. Str. 637. 1 Mod, 248. 


6. Other Writs of Error, being Writs of Right, are allowed of Courſe: Stra. 94. 
EY of Error coram Vobis cannot be allowed without Leave of the 5g, 


2 
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25 5 1Ventr. 20), 
7. And the Court will got give Leave for the Allowance of a Writ of Sayer 166, 
f coram Vobis, unleſs there be an Aﬀidayit, of ſome Error in Fact 1 l. 


by which, in caſe the Fact be a2 it is alledged, the Plainciffs Right O“ 


Lehen will be deſtroyed.” * | Cn Ch 
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1 Barn, 139. 8. If the Chief Juſtice, to whom a Writ of Error is directed die before it 
Cramborne is returned, the Writ becomes ineffectual: but Execution cannot be taken 
v. Qennell. out without Leave of the Court, rt. Se 
, Bayer 52, 9. Upon a Rule to ſhew Cauſe, why a Scire Facias, which had been 
 Sprath;v. ſued out upon a Judgment, ſhould not be ſet aſide, it appeared, that 2 
rederich, ' Writ of Error was delivered to the Clerk of the Errors before the . 
Farias was ſued out? But that Bail was not put in at the Time of ſuing it 

out. The Rule was made abſolute and by the Court: Upon the Deli. 

very of a Writ of Error to the Clerk of the Errors, it becomes a Super- 

ſedeas to a Scire Fat ias upon a judgment; and continues to be ſo for the 

Space of four Days from the Allowance of the'Writ ; after which Time, 

if the Plaintiff in Error neglect to put in Bail, it ceaſes to be a Super ſedeas, 


y keb. 69. 10. Execution having been taken our after ſpecial Bail was put intoa 


The Dean of Writ of Error, becauſe Notice was not given of Bail being put in, a Wit 
= bo rec of Superſedeas was granted ; and by the Court: The putting in of Bail, 
' 3Lev.312, if no Hxception be taken thereto, is ſufficient to ſtay Execution; for the 

| giving of Notice is not neceſſary, and is only done for the Sake of making 


the Party, who takes out Execution after Notice, liable to be proceeded 
gaagainſt for the Contempt. „ 85 
1 Barn. 141. 11. In an Action againſt five Defendants Damages of twenty Pounds 
Maſon v, were found by a Verdict againſt four of them, and five Shillings againſt 
Simmonds. the other who had ſuffered Judgment to go by Default. A Wit of 
Error was brought by the four, in the Name of him againſt whom the 
Judgment by Default was; and as he was not obliged to put in Bail, no 
Hail was put in: The Court gave Leave to take ont Execution notwith- 
ſtanding this Writ of Error. | 33 ä 
Salk. 97. 12. A Writ of Error was brought in the Court of King's Bench up- 
Tillyv. on a Judgment of the Court of Common Pleas; and the Judgment was 


| ws" affirmed. Upon bringing a Writ of Error afterwards in Parliament it was 


Stra. 527, inſiſted, that no new ohh wn was required by the 3 Je. 1. c. 8. 


But by the Court: The firſt Recognizance does not include the Payment 
of Coſts to be aſſeſſed in the Houſe of Lords; and therefore a new Re- 
cognizance ought within the Meaning of that Statute to be entered into, 
It is not the Buſineſs of this Court, to enquire, whether Bail were put into 
the firſt Writ of Error ; in as much as, the Want of Bail does not prevent 
the Proceeding upon a Writ of Error, for it does only prevent its being 4 
Super/edeas. N 5 | | 
| ' ._ 3+ It muſt be proceeded in without Delay. / 
Jenk, 93. 13. If there be too long a Day between the Teſte and the Retum of a 
de. Writ of Error, or if the Plaintiff in Error do not remove the Record de- 
2 Rol. Abr. fore the Return Day, Execution may be taken out; it plainly appeaniy 
49's that the Writof Error was brought 5 Dela y. e | 
Sid, 44. 14. A Motion was made in Michgelmas Term, that the Time of the 
Anon. Return of a Writ of Error, brought upon a Judgment of the Coun of 
2 _ 93» King's Berch, which was made returnable in the Court of Exchequet i 
Os; + Hilary Term following, might be ſhortened z or that the Court would 
© award Execution. As to the firſt Point the Court ſaid, that, as the Wat 
had iſſued from the Court of Chancery, they had no Power to make 1 
Alteration therein. As to the ſecond Point, the Court ſaid, that the Lav 
is open to all Men z and if the Return be as ſuggeſted, Execution ma 
taken out: For, if a Writ of Error be ſued out with too long a Return, i. 
ia not a Super /edeat. | | 15 
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1 «YU FERFSEDNMIAS$ - 1 
N. It has been holden, that a Writ of Error returnable 24 proximum L Yeah 310 
Parlianentum is not, by Reaſon of the Diſtance of the Return, a Sapers Wart | 
A Writ of Error in Parliament being made returnable the firſt Day Com. 40, 
of 2 Seflion, the Houſe was moved, that if the Plaintiff in Error do Barnes 7. 
not tranſcribe the Record within eight Days Execution may be taken 0:waye + -- 
out. An Order was made to ſhew Cauſe : But it was afterwards dif- . _- 
charged; * for that, as by the Order of the Houſe, of the 13th Day of *Page68g 
July, 1678, fourteen Days after the Beginning of the Seflian in which a 
Writ of Error is returnable are given to tranſcribe the Record, it is not 
reaſonable, that the Defendant in Error ſhould take out Execution within - ? : 
that Time. F | fer als Ni | ik 
J. But where a Record was not tranſcribed within fourteen Days, after Bunb. 69. 
the Beginning of a Seſſion, it was ardered, that the Record ſhould be tran- Frof v. 
{cribed and certified into Parliament within eight Days, or that the Defen- Paws. 
dant in Error ſhould be at Liberty to take out Execution. 5 
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(F) To what Time a Writ of Erroz relates ag a 
5 1 Superſedeas. 3 : 


FE LTHOUGH the Teſte of a Writ of Error be before Judgment, x Mod. 2x2. 
it is good, incaſe there be Judgment before, the Return of the Anon. 
Writ. e | „ | 
2. A Writ of Error being returnable on the Eſſoin Day of Hilary Term, x Barn. 134. 
and judgment not being ſigned till three Days after the Efſoin Day, the bite v. 
Plaintiff, apprehending the Record was not removed by the Writ of Error, . 
took out Execution. The Execution was ſet aſide with Coſts; and by the ; 
Court: As every Judgment relates to the Eſſoin Day of the Term of which 
n is entered; the Record was well removed. - | | ; 
3. Execution having beech taken oat upon a Judgment ſigned in a Trinity x Barn. 132. 
Vacation, notwithſtanding the Allowance of a Writ of Error returnable in Warwick v. 
the Trizity Term, it was ſet aſide with Coſts; and by the Court: The Fig. 
Judgment, although ſigned in the Vacation, related to the firſt Day of the 
preceding Term, and conſequently, as it was ſigned before the Return of 
a Writ of Error, the Writ of Error was a Seper/edeas. * | 
4. The Plaintiff having obtained a Verdict at an Aſſize in a long Va-; Lev. 312. 
cation, the Defendant brought a Writ of Error, which was allowed and Stb v. 
Bail put in on the 24th Day of Ochober following. Upon the 27th Day of Cave. 
OX%er the Plaintitt entered Judgment generally, and took out Execution, 3 Mod 7 
Teſte the firſt Day of the then Michaelmas Term, which was executed bee 
fore Notice was given of the Writ of Error. But Reſtitution was awarded; | 
and by the Court: By the putting in of Bail to the Writ of Error the | 
Hands of the Court were fo tied up, that the Execution, although no Notice f 
was given of the Writ of Error, is void. The Judgment does indeed, the | 
Entry being general, relate to the firſt Day of the Mzichae/mas Term, name- 
lf, the 23d Day of O#eber, and the Execution relates to the ſame Day; 
and conſequently the Date of both is antecedent to the Allowance of the 
Writ of Error, which was upon the 24th Day of Odoler: But as the Judg- 
ment is founded upon a Verdict in the Vacation of Trinity Term, it could“ 
not be entered till the Quarto die poſt ; namely until the 27th of Oober, | 
ore which Day the Writ of Error was allowed. | 
5- A Plaintiff not having ſigned his Judgment until the Return Day of Ref, of Prin 
a Writ of Error was paſt, the Queſtion was, whether the Writ of Error SO ng; 
were a Superfedear.” t was holden that it was not; and by the Court: yang, 
Yoto IV. | 3B os The Mich.2C.z. 


| > EU FRERSED FAS 

The PlaintiF may ſign his Judgment when he pleaſed ; and, as hed; 
in ſact ſign it till = the —.— Day of the Writ of Error, r 

not attach upon the judgment. . 5 
ep.ofPr.in 6. In a fubſequent Caſe wherein the Plaintiff, who had been called un. 
iron to do it, delayed the figning of Judgment until the Return Day = 
| — Writ of Error was paſt, the Court ordered him to pay the Deſendant TH 
Eaft. 5G. a. Coſts, and to ſue out a new Writ of Error at his own Expence. The Re. 
pPaorter of this Caſe cites the Caſe of Harding v. very, and adds Cen 
ae; for it does not appear, that the Plaintiff has in this Caſe in ay 
Manner miſbehaved himſelf. F 
3 Barn. 177. . In another ſubſequent Caſe wherein the Plaintiff's Attorney, who 
Hue v. had artfully delayed the ſigning of Judgment until the Return Day of z 
Ea. 76: 1. Writ of Error was paſt, then ſigned Judgment, and brafght an Attion of 
© Debt upon the Judgment, a Rule was made for ſtaying Proceedings in the 
Action; and that a new Writ of Error ſhould be ſued out at the Attorney's 


| Expence. 25 „ . 
*Page6B4. 4; In a very modern Caſe, the Plaintiff's A , notwithſtanding be 
1 Rey. had Notice of the Allowance of a Writ of Error, delayed the ſigning of 
3 Judgment, until the Return Day of the Writ of Error was paſt, and 
Hil. 5 G. 3. ſigned Judgment, and took out Execution. A Rule was made for ſetting 
in C. B. aſide the Execution, and that a new Writ of Error ſhould be ſued out at 
the Attorney's Expence ; and by Lord Mansfield, Ch. J. In the Caſe of 
Arden v. Lamley, 1 Barn. 177, a Rule of the ſame Kind, notwithſtanding 
there are ſome old Caſes to the contrary, was made. | | 


* 8 4 
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(G) What the Effect of a Supetſedeas * 


Dre. Jae. 379. 1. TON a Demurrer to a Declaration in an Action of falſe Impriſon- 
1 * ment againſt a Sheriff it was ſaid, that as the Defendant had at. 

| 5 408. reſted the Plaintiff upon a Capias, before a Writ of Saperſadtas was deli- 
2 Bl. Rep. vered to him, he was not bound, the Arreſt being lawful, to diſcharge him, 

1055,2168. but may return the Writ upon which he was arreſted, together with the Writ 
Doug- 671+ of Swper/edeas, for the Court to do as they think proper: But it was holden 
A . 6. unanimouſly, that the Writ of Superſedeas was as obligatory upon the Sherif 
3 to diſcharge the Plaintiff, as the Capiat was to arreſt him; and that as he did 
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out 


i Ventr.t 2. If a Capias ad Satisfaciendum have iſſued upon a Judgment, and the 
rn B. Defendant 3 upon it, the Sheriff is not e | | 
437. © ©" notwithſtanding a Writ of Superſedeas be delivered to him, or he have 
Jenk. 92. Notice of the Allowance of a Writ of Error; becauſe the Defendant is in 
pl. 80. that Caſe taken in Execution. | A 
Jenk. 92. z. But if the Perſon who is arreſted upon a Capias ad Satisfaciendun, 
pl. 80. have a Writ of Super/ſedeas in his Pocket, and deliver it to the Sheriff in- 


SEF F 


0 mediately upon being arreſted, he ought to be diſcharged, . 
1 Barn. 261: 4. Aſter the Reverſal of a Judgment, the Defendant, who was it 
Peachy v. Cuſtody, ſued out a Writ of Super/edeas : but before ſhe could gt the 
Bows. Writ allowed the Plaintiff charged her with another declaration. She ws 
| notwithſtanding this Declaration, ordered to be diſcharged ; and by the 
Court: As the Defendant was in Caſtody at the ntiff's Sat 
only, ſhe could not regularly be charged with a ſecond Declaratiot 
| after the Reverſal of the Judgment, upon which ſhe had been wrongful 


5 A | 
$ F 
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” 1 


f be brought into Court =. 
by 4. has 2 that if before Sale of Goods, which have been 2 Rel. Alr. 
ert ined under a Feri Facias, the Defendant deliver a Writ of Super/tdeas — 
any to the Sheriff, he ſhall have the Goods again; for that the Property is not Shel. 5 
who ay” bar this Caſe does-not on to be * 155 it is laid down in other 5 2 ; 
of Books, that if an Execution be begun, it ſhall, notwithſtanding the De- 4 Rol. Abr. 
1 livery of a Writ of Super/edeas or the Allowance of a Writ of Error, 102. * 
the | i ; : + 6 l. Gs 
&y's | pyer 98. Yelv. 6. 1 Vent-255. Salk. 333. Ld. Raya. 59 

” N 1 | 
g he 8. A Sheriff having ſeized Goods under a Fieri Facias upon a Judgment Crs. Elis. 
g of 


of the Court of . Bench; the Record, before the Sale of the Goods, 97 : - 
rit of Error into the Exchequer Chamber, and a ran v. 


ting Writ of Super/edezs was awarded. Upon the Return of the Sheriff to the ©, 

ut at Firi Facias, that he had ſeized the Goods, and that they remained in x Term 
ſe of his Hands pro Dgfectu Emptorum, Reſtitution was prayed. It was holden, Rep. B. R. 
ding that as the Execution was begun before the Writ of Super/edeas was de- 7. 


livered to the Sheriff, a Writ of Veditioni exponas ſhould be awarded to- 
perſect it; and that, although“ the Plea Roll be rempved by the Writ »*Page685 
of Error, the Writ of Feaditioni exponas may be 4 from the R- 
turn to the Fier i Facias. 59 | 5 r 
9. But if a Writ of Execution have iſſued contrary to a Rule of Court, Jenk, 93. 
or upon a Judgment entered irregularly, it may, notwithſtanding it has pl. . 


95 been in Part executed, be ſet aſide, guia — emanavit. | 
1005 10. If a Perſon, who has been taken in Execution and his Lands ex- a Rol. Abr. 
at tended upon a Statute Merchant, bring a Writ of Audita Zuerela, he may 493. . 


have a Writ of Superſedeas quaad his Perſon : But as the Writ of Super- ver v. Conn - 


150 ſedeas is awarded, for the Sake of giving him an Opportunity of proſe- 
= cuting the Hudita Querela, he mall in 45 he be nor relieved a0) 441 
Fi Hudita Querela, be taken into, Cuſtody again. bs OH OE OT 
dent 11. Upon a Rule to ſhew Cauſe, Why a . ſhould not be {et xis, rep, - 
did afide for Irregularity, and why the Defendant 


ould not be diſcharged Baldoin v, 
out of Cuſtody, it appeared; that eight Years before a Writ of x 5 wh fy 


For, 
dear had been awarded, for diſcharging the Defendant out of Cu IS 9. Sh 


d the becauſe he w . « . . i 
a as not charged in Execution in proper Time aſter ment 

was had been ſigned againſt him; and that he was now in Cuſt ＋ na 

715 Cajias ad ſatisfaciendum, which had iſſued upou a Judgment in an Action 


of Debt upon the former Judgment. The Rule was made abſolute ; and 
by the Court: It has been truly ſaid, that, if after a Defendant has been 
uſcharged out of Cuſtody for want of being charged in Executian in pro- 
per Time, his Perſon cannot be afterwards taken in Execution upon the 
lame Judgment : But this does not apply to the preſent Caſe ; for the De- 
fendant has not been taken in Execution upon the Judgment iy the former 
Non, but upon a Judgment in a different Action. 
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ER - puniſhed. © 


| * 4 Corpus ad faciendum et. eee, or _ Notice of _ Allowance of a 


$0992" 57 +: 5s, Jullices of the Plas} or Commilliouen of Savers; are liable to be 
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a 0 e Diſobedience to a Sof porſedes. may be 
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5 a Sherif, or other + Officer, detain a Perſon in C 
0 Ji. been arreſted upon a Capias or an Exigent, th Cue, ws has 
e "Jedeas \ was delivered to to him, an Action of l Imppiſonment lies. uper. 


WO 


1 1 Ad. Be Rep. 247. 3 — 5 375 97. e v. B. 236. Doug: 671. 2 Term Rep. 80 

* K 5 8 | 
2. But no Action lies, 96 detaining a Perſon who has bee 

„ Ventr. 2, * upon a Capias ad Jatisfaciendum : ; ONS ſuch Perſon is = = 


Anon | 


"247 : 3 24 ms 4-5 S Fs 
Je e. . fo. 25 | In 

Hauk. 151. 3A Julge of an inferior cout is „nale to bk niſhed fo 

, tempt if he proceed in a Cauſe after the Delivery yoo a Writ a os 


Write Error. 
Fab. N. B. 4. A Sheriff 10 liable do we! puniſhed 3 a Contempt, if be a: ina 


* 0 5. 5 Cauſe i in his Conn" Court after the ae of a Writ of ee f 


' Moor 677 Pefilted for a Contempt, if TO ee in a Maker ng the oy 


2 be ng of a Writ of Certiorari. | 


1 Mod. 44. | 1 FE! Tagen) 4 
Cros Eliz. 915. 2 Hole 61 * 


/// A ͥ¶—ꝙꝓy Cott « Fee, « th. * 
ee Y- Execution after the Delivery of a Writ of Superſedeas, or after Notre 1 
8 Rep. Pr. of the Allowance of a Writ of Rivas, is plgble: to be e for a Con- of 
SIE 2B $8. ; hz 7 
r 1. 7. 17 an Attorney 1 out 1a after Notice of the Alben of xs 
Parrertes. à Writ of Error, us 1s 1 to by 21591 for a 1 e i | 
Rep. of Pr. 
I C. B. 35. N "IM 
_—_ ju 9 * Surety of the Peace. | : 
0 | C 
\URETY of che Peace is a Recaginance © entered into * the king tal 
for keeping the Peace. 1 fls 4 i 4 
Under this Tide it will be proper to ſhew, 10 
S 4) Jn what Caſes, a Juſtice of the Peace may. oy 


Officio compel a Perſon-to find Seturity {0 
* the Peace. 
(B) Che 


aun e Tus PE ACE. i 
o map trave Suretp of the Peace. * 
© Agen whom, Surety of the Peace may be 
nted. 
D) Jn what Cales, Surety of the Peate. ought 
to be granted. 0 


(E) The Manner ok granting Surety of the Beate 3 
bp the Court of Chancery 2885 
(F ) F) Che Manner of granting Surety of the Peace - N 
by the Court of King' 8 Bench. Beat At J 
(G) Che Manner of granting Surety of the eate 
y a Juſtice of the Peate. 
1 8 what Caſes a ietognizante foz keeping 8 22 
* Peace is fozfeite.. A 
(1) In what Cales a Necognizance for keeping -- 4 wn 
the Peace ann 5 55 
Leun mod Auiag E — 
Ei Fx OP 3 + 


" Jn _—_ Cales, a Juſtice of the Peace map 


R Officio "compel a rkg ns to 6 LD FP NE. +>: 
oy keeping the MESS: res Phe Ee 
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Juſtice of the Peace may at his 8 end: all thoſe to EY 3 77 
the Peace, who in his Preſence ſhall make any Affray, or ſh 

threaten to kill or beat any Perſon, or ſhall contend together with hot Bro. Peace. 

Words; and all thoſe, who ſhall go about with unuſual Weapons or At- 2 126, 

tendants to the Terror of the People; and all ſuch Perſons as he ſhall know 

wo be common Batretors: and all who hall be brought before him 7 

a Conſtable for a Breach of the Peace in the Preſence of ſuch Conſtable; 

and all Perſons who having been before bound to keep the Peace, ſhall be 

ans of er ee their eee | 
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ag 00 cube map crave Surety of the Price, F — . 


LL Perſons under the Kin s Protection, being of, Jaws Memory, 1, TY 

whether natural born Subjects or Aliens, good Subjects or Wei he! 25 

— of T reaſon -or other Crime, have a Right to crave Surety, of ale '* Bong 126. 

eace, 

2. It has bein see whethan Jews or Pagans, or. Perſons. 405 3 

tainted of Fræmunire, have a Right to crave Surety of the Peace. l 
3. A Wife may crave Surety of the Peace againſt her Huſband, if hee; 

to o beat her outrageouſly, or to 25 her. 1 


8 * 5 r A Lev: 1. 
—F "wi ny; 


A Woman exhibited. Agides ofthe Peace, in which the called! her- Stn 1447; 
Ke 15 Real of the Defendant, and ſet. forth, the Pendency of a Suit Rees 4 


eee * the We of nder R Nn 8 Ws 
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SURETY. or Tu PEACE. 


the Defendant came. to put in Bail, he deſired, that the 
t not be taken ſo as to carry with it an Admiffion of a 
And the Court ordered it to be in theſe Terms; «To keep the ge 
6 2 our 5 Lord the King and all his li e People, and 
90 towards Hannah Pemm, who hath exhibite Articles of the 
eace 5 him the ſaid James nag, af by the Name of flauab 
CC „ erte, Wie of him the ſaid Fame 


'Stra. 2207. Bun, Wii of cli Peace may be craved by 2, Haband Lg bis 


Sim: Caſe, 
; zHawk. 127. . 


Pult. 18. 6 ty 1 Pity 3350 of the 8 1s alt; 1 5 at the k 
of one Perſon, 0 that the Fear of one Perſon can ſcarce ever be the Fear 
of another ; and that if Surety of the Peace be granted againſt two or more 
Perſons, 8 one of them muſt enter into a ſeparate Recognizance, 
= But in a modern Caſe, the Court of ares Ae Bench allowed three 
IE 3 Women d to fe Try GUTTER of the Peace againſt three Men. 
| 230.2 3 5 | IS — —— - Sh — 


n — 


(C) anne whom 2. of the Peace m may be 


W 


Lamb. Sr. 1. ETY 4 hy 8 be 1 3 Perſon jr 
zHawk.127. Memory, whether of full Age or Tor wb 
zHawk. * If Surety of the Peace be 4 againſt Fey IR a ene Sven, 
Lamb. $1. ho cannot themſelves be boun 0 E b moſt © by entered int 
| e Friends. TONE | | 


: . 
. 
— 


1 — — 


0 In what cates, "Surry of the Peace ought 


| be granted. 
Lamb. $2. 1. TF one Perſon ws 10 Cauſe to may! chat another Perſon will burn 
/3Hawk.127, his Houſe, or do him ſome corporal Hurt ; or that he will pro- 
2. 473. b to do him ſome eerporal Hurt, Surety of the Peace 


p ought to be granted. 
*Page688 7 2. It is aid, has Surety of the Peace ought not to be granted for 
1 threatning to ampriſon, becauſe Damages may be recovered in an Action 

_ of 1 5 Impriſonment. 
| e 3. But this better Opinion is, that it ought to be granted in ſuch Caſe, 
hue 7. becauſe Impriſonment is a corporal Hurt. The Reaſon given for its not 
being granted is no more concluſive in this Caſe than in that of a Battery: 
For an Action will lie for a Battery; and yet Surety of the Feace ought 
4% * anted ww e en eb ; i v 
urety of the Peace ought to grand gust x Hall, 
Miu. 874 12 We 5 unreaſonable ene An 


. Got 213. Fitzh. N. B. 80. 


Aab. 0, 5. Divers Perſon having made x Diſturbance in e Charch, g . 
+ . the Miniſter who was reading the Common Prayer, out of the the 
Court of King's Bench gave Leave 10 exhibit Articles of the Peace 


againſt them. | | | 6.1 
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5 SURETY or Tur PEAC 8 
6. If one Perſon threatens to hurt the Wife or Child of another, Surety Dale. 266. 
the Peace ought to be granted. ; 


4% But Surety of the Peace ought not to be granted, becauſe one Per- Lamb. 83. 
on threatens to hurt the Servant or Cattle of another. N 


8. Surety of the Peace ought not to be granted on Account of A " «Ya 266. 


Lauf, unleſs there be Fear of future Panger: The Remedy in ſuch 
_ 


Action or Inditment. .  - | A. He I 
„ of the Peace ought to be craved ſoon after the Caule of the 2 132. 


ear on Account of which it is craved ; for the ſuffering of much Time ads, ge 
T7 before it is craved ſhews, that the Party craving it has not been p_ 


7 1 


| gone Fane: ; 1 s 
E) K Manner of granting Surety of the Peace. 
2 by the Court of Chanter r. 


. A T the Common Law it was ſufficient, in order to obtain Proceſs Firth. N R 
for Surety of the Peace from the. Court of Chancery, for the 79» 80. 


Party who craved it to make Oath, that he was in Fear of 'a corporal 


Hurt; and that he did not crave Surety of the Peace from Malice, but 
for the Safety of his Perſon. VVV 5 

2. But by the 21 Fac. 1. c. 8. after reciting, that divers turbulent and All Proceſs - 
contentious Perſons, ſome out of Malice and others in hope of Gain by of the Peace 


'way of Compoſition, do oftentimes upon their corporal Oaths, or other. © be d= H 


wife upon falſe Suggeſtions and Surmiſes, procure Proceſs of the Peace comes 42 


or good Behaviour out of his Majeſty's Courts of Chancery and King's Motion in 
Bench againſt divers of his Majeſty's quiet Subjects, whoſe Dwellings Court and 
and Abodes are for the moſt Part in Counties far diſtant and remote from pra wha 
the {aid Courts, to their intolerable Trouble and Vexation 3 whereas they 1 Pease. 
might, upon good Cauſe ſhewed, receive Juſtice at the Hands of the 

Jaftices of the Peace in the Counties where they dwell, it is enacted, 

That all Proceſs of the Peace or good Behaviour, to be granted or 

« awarded out of the ſaid Courts or either of them, againſt any Perſon . 
« or Perſons whatſover, at the Suit of or by the Proſecution of any x 
« Perſon or Perſons whatſoever, ſhall be void and of none Effect, unleis | 
„ ſuch Proceſs ſhall be granted or awarded upon Motion firſt made be- 

* fore the Judge or 425 of the ſame Courts reſpectively ſitting in 

« open Court; and upon Declaration in Writing upon their corporal 

« Oaths, to be then exhibited by the Parties which ſhall defire ſuch Pro- 


m ceſs, of the Cauſes for which ſuch * Proceſs ſhall be granted or *Page689 
_ © awarded by or aut of the ſaid Courts reſpectively, and unleſs ſuch Mo- 


tion and Declaration be mentioned to be made upon the Back of the 

„Writ, the ſaid Writings there to be entered and remain of Record: 

And if it ſhall afterwards appear to the ſaid Courts, or either of them 

*« reſpeftively, that the Cauſes expreſſed in ſuch Writings or any one of 

** zhem be untrue, then the Judge or Judges of the ſaid Courts, or either 

« of them reſpectively, ſhall and may award ſuch Coſts and Damages: . 
* ynto the Parties grieved, for their or any of their wrongful Vexations — 
in that Behalf, as they ſhall think fit; and that the Party or Parties ſo 
** offending ſhall be committed to Priſon by ſuch Judge or Judges, until 

* he or they ſhall pay the ſaid Coſts and Damages.” . Ts de Pe 


3. If Articles of the Peace are exhibited in the Court of Chancery, and Fitzh. M. B. 
Oath be made, that the Surety of the Peace is 5 the Party $0. 
dom Malice, but for the Safety of his Perſon, a Writ n 

| EG $, 


2 . 


3 8 R E T Y or THE PEA CE. 
iſſues, directed to the Jaſtices of the Peace generally, or to ſome one Juſtice 
of the Peace, or to the Sheriff, commanding them or bim to take Security 
in the Sum thereon indorſed, and if the Party refuſe'to find ſach Security to 
commit him to the next Gaol, until he do find ſuch Security, 


Bro. Oe. 4. If a Writ of Supplicavit be directed to the Sheriff, he may iſſue 
l. 39- _ a Precept to a Bailiff to arreſt the Party: But only the Sheriff himſelf can t 
: +a ape = take a Recognizance ; for the Power given by the Writ being judicial it | 
1 cannot be delegated. ee | ; 
Bro. Peace, 5. If a Writ of Supplicavit be directed to the Juſtices of the Peace þ 
- g- generally, only the Juſtice of the Peace to whom it is delivered can grant 
Ang. 107 a Wargant to compel the Party to find Security. The Warrant muſt t 
likewi made returnable before the Juſtice of the Peace to whom it 2 
is delivered; for only he can take a Recognizance or make a Return to h 
the Writ. | ; 4 | | 5 ED te 
zHawk.129. 6. The Recognizance to be entered into before the Juſlice of the Peace, t 
Lamb. 101. to whom a Writ of Supplicavit is directed or delivered, muſt be in ſuch 
Sum as is indorſed\gpon'the Write , oo p 
2 Will. 202. +, The Sum, in which Security is to be given upon a Writ of Suppli. fa 
Clavering's cavits:is ſometimes very large. A Writ of Supplicavit was once indorſed th 
Caſe, . | | | ; 
in the Sum of. 4000l. „ | | 0 
Fitzh. N. B. 8. If no Return be made to a Writ of Sapplicavit, the Party who ſued it th 
Sr. * . out may have a Writ of Certiorari, directed to the Perſon who ought to | 
08. make a Return, commanding him to certify the. Writ of Supplicavit, tope- B; 
109. obs ther with what has been done thereu pon. L 
'Fitzh.N.B. g. If a Writ of Supp/icavit have iſſued from the Court of Chancery th 
- 81, 238. | againſt a Perſon, he may by himſelf or ſome Friend come into the Court, thi 
and give Security there, that he will not do any Harm to the Perſon who co 
| ſued out the Writ; and thereupon he ſhall have a Writ of Superſedeas, 
+ % reciting the Writ of Supplicavit and the Security given, directed to the co. 
ie 1 — of the Peace generally, or to ſome one Juſtice of the Peace, or io 
the Sheriff, commanding them or him t&ſurceaſc to arreſt the Perſon againſt 15 
whom the Writ of Supplicavit iſſued; or in caſe he have been arreſted for Pr; 
that Cauſe and no other to deliver him. ' 2 < 
| | TT | " | or 
5 | 5 fal 
* 9 PO OO PT 8 8 the 
(F) The Manner of granting Surety of the Peace wi 
py the Court of King s Bench, = 
os LA 0 {© 5 1 | NM pro 
A x the Common Law the Oath of the Party was a ſufficient Ground 
688. gg = for the Court of King's Bench to grant Surety of the Peace, bit 4 
this Court cannot, ſince the Statute made in the twenty-firſt Year of the oy 
Reign of King James the Firſt grant Surety of the Peace, unleſs Articles 01 f 
of the Peace are exhibited in open Court, 8 al. 
Skin. 61. 2. Mullineux,' who had been taken into Cuſtody upon a Writ of Suf- a 
Mullineux's | plicavit out of the Court of Chancery, being brought by a Habeas * Corfu! n 
Caſe. : before Jones Juſtice of the King's Bench, he entered into a Recognizance ry 
*Page690 to appear in the Court of King's Bench the firſt Day of the next ine "ok 
; He appeared at the Time; and the Court was moved, that the Aru A 
exhibited in the Court of Chancery might be read, and that he might a5 
enter into a Recognizance for keeping the Peace. No Rule-was oh hs 
and by the Court: The Record is not before us. If the. Witneſſes, "ay 


| Hors #9 the Artides.in the Court of Chancery, had been here, ande, 
© + T | | . | 1 4 


— 


_JURET'Y: of TA PEIAC/E, _ 
worn to Articles to the ſame Effect, we could have taken a R ecognizünce; 


rd TTT WY OE 
If Articles of the Peace are exhibited in the Court of King's Bench, comb. 427. 
at Oath be made that the Party does not crave the Surety of the Peace Rufe!'s 
fom Hatred or Malice, but for the Safety of his Perſon, an Attachment of 5 —— 4 . n. 
the Peace iſſues, directed to the Sheriff, commanding him to take a Bond „ 
| 3 a q 0 r ne 79 
for the Appearanee'of the Party in the Court of King's Bench: at the Re- ; 
turn of the Attachment, to put in Bail to the Articles, and, if ſuch Bond e 
de not given, to commit the Party to the next Gal. 
4 It is a great Harditip, that it ſhould be in che Power of one Perſunn 
to compel another, who lives in a very remote Part of Eugland, to appeer 
and enter into a Recognizance in the Court of King's Bench, when he might 
have had the Surety of the Peace from a EY Juſtice; and it ſeems 
to have been the Opinion of the Court of King's Bench, ſome Vears ago, 
that a Stop ought to be put to this Vex ation : 
5. Upon a Motion on the Behalf of Naſel to exhibit Articles of the Comb. 447. 
peace againſt ſeven 1 Perſons who lived at Nottingham, Holt, Ch. J. Rat 
ſaid, then we ſhall give {even or eight Perſons the Trouble to come up to Cale. = 
this Court to put in Bail, why did you not go to a Juſtice of the Peace in the Trin. 9 W. 3. 
County? The Complainantianſwered, 1 could not have had Juſtice there, 
they are Relations. Hereupon the Motion was granted, /e bæſitanter. | 
6. In a late Caſe, wherein the Court of King's Bench was moved on the Ms, Rey. * 
Behalf of Borough for Leave to exhibit Articles of the Peace againſt Wait, Rorougb s:? 
Leave was unanimouſly refuſed ; it appearing that Wait lived at the Devizes, Caſe, Eaft;” 
and that Borough had not endeavoured to obtain the Surety of the Peace in 3* C. 4. 
the County wherein Wait lived; and by Lord Mangſeld, Ch. Ic Apply to 
the Magiſtrates of the County, and if Surety of the Peace be not granted, 
tome here agan?n: e eee e „ ps e 
7. When the Party, againſt whom Articles of the Peace are exhibited, 6 Mod. 142, 
comes into Court to put in Bail, the Articles muſt be read to him. The yes 
4-7 FE *?\ R 3 * 1 * N V. _: 
. Articles of the Peace having been exhibited/againſt Lord Zane, and Stra. 1203. 
Proceſs of the Peace having iſſued, it was inſiſted, when he came to put Lord Janes 
in Bail, that the Facts charged in the Articles were not a ſufficient Ground Caſe. 
for granting Surety of the Peace; or if ſufficient, that the Facts were 
falſe, and Affidavits were offered to diſprove them. The reading of 
the Aﬀidavits was oppoſed, and it was ſaid, that the 'Courſe of the 
Court had always been, to give ſuch Credit to the Oath of the Party as 
to order Security: But it was admitted, that the Court might review the 
Articles, and hear any Objection ariſing upon the Face of them; and b 
me Court: This is all we can do. The reading of Affidavits to diſ= 
prove the Facts charged in the Articles was never attempted before; and 
we moſt adhere to the Courſe of the Court, which is to take the Articles 
to be trae. Upon reviewing theſe Articles, the Court were of Opinion, 
mY Facks therein charged were a ſufficient Ground for granting Surety 
ot the Peace. | 


9. Robert Parnel exhibited Articles of the Peace againſt Sir Thomas MS, Re 


ad. 


1 444 


Alls, Bart. and three others; and an Attachment of the Peace iſſued Rex v. 
ank them. Before a Recognizance was entered into, Parnel pre- Ribs Wes 
7 . 


ſented a Petition, in which he recited ſome of the Facts ſworn to in e in 
the Articles, and endeavoured to explain them. Hereupon the Counſel fil. 32 G. x. 
ſor tie Defendants moved for a Rule to review the Articles, and ſome 

adavits were read to contradict the Facts therein charged, Upon | 
reading this Petition and the Affidavits, in which the Facts were flatly ,» + 
cntradifted by five or fix Perſons, a Rule was made to ſnew Cauſe, W y 
due Articles ſhould not be reviewed, and that Parnel ſhould a” V 


3 


— 
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de Day for ſhewing Cauſe. He did attend, and the Court was . 
' the whole ſo A with his having been guilty of keis f n 
immediately committed for wilful and corrupt Perjury ; and a Rule un, 
| | made that al farther Proceedings upon the Articles Gould fay. Fr. 
Rule was pronounced in theſe Terms, and not to take the Articles of the 
File, in order ta give the Defendants an Opportunity of proſecuting Pans 
3 for ee e 2 eee have been done. ; 
Rep. 10. Articles of the Peace having been exhibited by Joby Brown 204; 
| 1 Hannah Bennet and three others + a Rule was a md 9 
Ef. 320.2. Affidavits of the Defendants, to ſhew Cauſe, why the Articles houl] not 
bis be reviewed. It was ſworn in the Affidavits, that the Defendants did not 
knowſuch-a Perſon as Brown the Articulant, and beſides other ſtrong Fach 
ſworn to it was ſuggeſted, that the exhibiting of the Articles was a freſh 
Contrivance of the Defendant Bennett's Huſband to oppreſs her. No Cauſe 
75 being ſhewn, the Articles were ordered to be taken off the File. 
Stra. 835. 11. Upon a Motion for a Mandamus to three Juſtices of the Peace in 
= 4 the County of Brecon, to take Security upon Articles of the Peace exhibited 
J., in the Court of King's Bench, an Affidavit was produced, in which it was 
*Page6g1 ſworn that the Defendant, * who lived in that County, was ſeventy Years 
of Age, and ſo infirm as to be unable to travel; and Seymour's Caſe M.6 An. 
| was cited. A Mandamus was awarded. T2 | | 
Sayer 252 12. Upon a Rule to ſhew Cauſe, why a Mandamus ſhould not be 
4 „awarded to two Juſtices of the Peace in the Country, to take a * | 
dla. kante for keeping the Peace, it appeared, that Articles of the Peace 
been exhibited in the Court of King's Bench; that the Defendant was in 
Priſon; and that he was ſo poor, as not to be able to be at the Expence 
of a Habeas Corpus for vringing him up to the Court. The Rule wa 
diſcharged ; and by the Court: It has always been doubted, whether a 
| Recognizance for keeping the Peace can be taken by Juſtices of the Peace, 
upon Articles of the Peace exhibited in this Court. There has been only 
one Inſtance of late Years, wherein a Mandamus for taking ſuch Recoy- 
nizance has been awarded; and in that Caſe, which was the Caſe of Rex 
v. Leavin, Trin. 3 G. 2. there were very particular Circumſtances; namely, 
. that the Defendant was ſeventy Years of Age, and that he was ſo inirm a 
| not to be able to travel. | 
Bro. Peace, 13. If after Surety of the Peace has been granted by the Court of King's 
pl. 27. Bench, a Writ of Syper/edeas come from the Court of Chancery to the 
e the Court of King's Bench, their Power is at an End; and de 
Party ig as to the Recognizance in this Court diſcharged. 


— 1 
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(G) The Manner of gzanting Suretp of the Pear 
5 bp a Juſtice of the Peace. 
1 1. | aftice of the Peace is impowered | the Commiſſion of e 
. A eace, To cauſe to eee es Mw all thoſe, who to aj 
„ one or more of our People concerning their Bodies or the fring 
« their Houſes have uſed Threats, to find ſufficient Security for tt 
« Peace or their Behaviour towards us and our People, and if def 
«« ſhall refuſe to find ſuch Security, then them in our Priſons, unul 
« ſhall find ſuch Security, to cauſe to be ſafely kept.“ 


. | Lamb, $3. 2. If Oath be made before a Juſtice of the Peace by one Perſon, d 


Fitsh. N. B. his fearing that another Perſon will burn his Houſe, or do or — 
79 · ys be done ſo him ſome corporal Hurt, and that he does not * 


SEES EEEEER 


2 2 
> 


SURETY or rus PEACE. 


gurety of the Peace from Malice, but for the Safety of his Perſon, the 


]ultice is bound to grant him the Surety of the Peace. ; | 

3. A Juſtice of the Peace may grant Surety of the Peace N a Peer; 1Hawk. 127. 
But it is ſaid to be the ſafer Way, to apply to the Court of Chancery or Lamb. 82. 
the Court of King's Bench. | 


4. It is ſaid, that, if the Perſon againſt whom Surety of the Peace is *Pa e692 


craved be preſent, the Jultice of the Peace may commit him immediately, Hon. ainpr. 


anletz he offer Security for keeping the Peace; and a fortiori that he may dy 39 1 


he required to find Security, and be committed for not finding it. Ws 
5- But it was in a very late Caſe laid down by Pratt Ch. J. that no Perſon Ms. Rep. 


ought to be committed by a Juſtice of the Peace, for not finding Security e 


for keeping the Peace, until he has been required to find Security, and Patt. 
has refuſed or neglected to do it. . : RS ray. + 


6. 1f the Perſon, againſt whom Surety of the Peace is craved, be ab- Lamb, 85. 


ſent, a Warrant for committing him cannot be granted, until a Warrant Hark. rab. 
has been granted commanding him to find Security for keeping the Peace; 


and the Warrant, which muſt be under Seal, ought to ſhew the Cauſe for. 
which and upon whoſe Complaint it was granted. > | | 

7. The Juſtice of the Peace, who grants a Warrant, . commanding a f Rep: 59. 
Perſon to nd Security for keeping the Peace, may make the Warrant 83 
ſpecial for bringing the Perſon before himſelf only; for, as he has moſt * wk. 145. 
knowledge of the Matter, he is beſt qualified to do Juſtice therein. | 

8. If a Warrant commanding a Perſon to fir.d Security for keeping the Bro. Falſe 


Peace be general, the Officer who executes it has an Election to carry the Impriſ. pl. l. 


Perſon before what Juſtice he pleaſes, and may carry him to Gaol under 3 
the fame Warrant, if he refuſe to find Security for keeping the Peace 
before ſuck Juſtice 3 for the Warrant has theſe Words in it, if be ſhall 

refuſe to find Security. | | ER. 

1 If a Perſon, who is under an Apprehenſion that Surety of the Peace Lamb. 95, 
vill be craved againſt him, give Security for keeping the Peace before a 96, 27 
ſulice of the Peace, either before or after a Warrant is granted againſt Hauk. 138. 
him, he may have an Order of Super/edeas from the Juſtice ; and this, 
ſhall prevent or diſcharge him from an Arreſt under the Warrant of any 
ther Juſtice of the Peace. ED 

to. A Writ of Superſedeas might heretofore have been had, as a Thing Fitrh. N. B. 
of Courſe, to a Warrant of a Iuſtice of the Peace, commanding a Perſon to 238. 
ind 9 for keeping the Peace. . 3 

11, But by the 21 Fac. 1. c. 8. 2 3. after reciting, that diyers tur- A Super/e- 

lent and contentious Perſons, deſervedly fearing to be bound to the 4. to che 
Peace or _ Behaviour by Juſtices of the Peace of the Counties where Warrant of | 
they dwell, do oftentimes procure themſelves to be bound to the Peace or N 
good Behaviour in the Court of Chancery or King's Bench upon inſufficient comgand- 
dureties, or upon colourable Proſecution of ſome Perſon or Perſons, who ing a Man ts 
wil be ready at all Times to releaſe them at their own Pleaſure ; where- find Securi- 
_ his Majeſty's Writs of Super/edeas are oftentimes directed tothe Juſtices tor the 

the Peace, and other his Majeſty's Officers, requiring them and every of t inue 
them to forbear to arreſt or impriſon the Parties aforeſaid ; by Means where- without a 
of the aid turbulent and contentious Perſons miſdemean themſelves among Motion ia 
their Neighbours with Impunity, to the great Offence and-Diſturbance of Court, 
ter Neighbours amongſt whom they converſe and live, to the Affront of 
de uſtices of the Peace, and to the evil Example and Encouragement of 
ike il. diſpoſed Perſons, it is enacted, That all Writs of Superfedeas, to 
4 be granted, by or out of either of the Courts aforeſaid, ſhall be void and 
of none Effect, unleſs ſuch Proceſs be granted upon Motion in open 


4 Court firſt made, and upon ſuch ſufficient Sureties as ſhall-appear, unto 
be Judge or Judges of the ſame Court reſpeQively, upon — 
| | «« aſleſſe 


Eaſt. 30. 3. 8 


Sn. 


| SURETY or rA PE ACE. | 
ce: aſſeſſed at five Pounds in Lands or ten Pounds in Goods in the Subf, 
„Book at the leaſt; and unleſs it ſhall alſo appear, unto the ſaid Ju 
or Judges from whom ſuch Superſedeas is deſired, that the Proceſi of 
c the Peace or good Behaviour is proſecuted by him or them deſiring ſueh 


3 


S 


FSuperſedeas bona fide by ſome Party grieved.” + * 
Lamb, 100. 12. A Recognizance for keeping the Peace is to be regulated, as tothe 
zHawk.129g. Number and Sufflciency of the Sureties, the Largeneſs of the Sum it is 

to be taken in, and the Time it is to continue in force, at the Diſcretion of 

1 the Juſtice of the Peace by whom it is taken. e 30 
593 13. It is ſaid, that a Recognizance taken by a Juſtice of the Peace for 
Jn co keeping the Peace as to A. B. for a Year, or for the Life of A. B. without 
1 expreſſing any certain Time, which ſhall be intended to be for the Life of 
A. B. although no Time or Place be fixed for the Appearance of the Re. | 
cognizor, or he be not bound to keep the Peace as to all the King's Liege 

People, is good. e „ . e 
Land. 103. 14. But it is the ſafer Way, to bind the Recognizor to appear at the next 


Hawk. 129. Seffions of the Peace, and in the mean Time to keep the Peace as to all the 
King's Liege People, and eſpecially as to the Party who craved the Surery 


of the Peace. 8 | = ( 
A—_— 15. By the 3 H. 7. c. 1. it is enacted, That every Juſtice of the 4 
8 En "he © Peace within this Realm, that ſhall take any Recognizance for keeping 
n te the Peace, ſhall certify, ſend or bring, the Recognizance at the next 3 
by a Juſtice . Seſſions of the Peace where he is or hath been Juſtice, that the Party ſo | 
of Peace, to 4c bound may be called.“ F411 eke c 8 k 
be ſent to tie . | F 
nextSeſſions. f . jet 
Lamb. 113. 16. If one of the Sureties in a Recognizance for keeping the Peace die, 
| ” Peace, the Recognizor is not obliged to find a new Surety ; the Executors and Ad- n 
= 5 miniſtrators of the dead Perſon being bound by the Recognizance. | g 
; | | | 2275 ws : f 
(H) Jn what Caſes, a NKecognizance foz keeping : 
the Peace is fozfketted, 8 
If a party do 1. D the 3 H. 7. c. 1. it is enacted, . That if the Party, who is call:d c 
not appear « at the Seſſion of the Peace upon a Recognizance for keeping the to 
upon his Re- «© Peace, make Default, the Default ſhall be there recorded, and the 
14 7 10 « Recognizance with the Record of the Default ſhall be ſent and cel. 
eftreates, fed ifito the Chancery, or afore the King in his Bench, or into the kings of 
| « Exchequer,” 3 3 * 
Bro. Pefce, 2. He who is bound to keep the Peace, and to appear at a Seſſon dt di 
1. 17. the Peace, muſt appear and record his Appearance, otherwiſe his Recog- ca 
109. nizance is forfeited; and although the Party who craved the Surety of 
the Peace come not, to pray that it may be continued, the Juſtices may B 
at their Diſcretion order it to be continued till another Seſſion of the 10 
5 Peace. 3 5 Pn . 
Hawk. 30. 3. But if an Excuſe, which is by the Court judged to be reaſupabl, 
be given for the Non-appearance of the Recognizor, the Court is not bas * 
to record his Default, but may diſcharge the Recognizance, or reſpiic l 10 


till the next Seſſions of the Peace. 


Lamb. 115, 4. A Recognizance for keeping the Peace is forfeited by the doing 
327 Violence to any Perſon, whether it be done by the Party bound or by 22 
3 ace other by his Procurement. 5 a Te 6 | 

IHawk. 130. . MELTS e $17 2 . 5. Ut 


[4 
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upon a Recognizance entered into by Stanley and his Bail, for Stanley's; OW yin 
keeping the Peace as ta all the King's Subjects; that the Recognizance ; 


to the Scare facias. 


6. A Recognizance for keeping the Peace is not forfeited, where an Lamb. 128. 
Offcer having a Warrant to arreſt a Perſon who will not ſuffer himſelf Hauk. 130. 


to he arreſted; beats or wounds him in an Attempt to arreſt him. 


7. If a Parent in a reaſonable Manner chaitiſe his Child; a Maſter 
his Servant; a Schoolmaſter his Scholar; a Gaoler his Priſoner ; or a 1 Sid. 176, 
Huſband his Wife, neither of theſe is a Forfeiture of, a Recognizande for 177. 


keeping the Peace. | ED 128. A. 


. 149, 150. 1 Hawk. 130. Fitzh. N. B. 804 

* 8. And without enumerating all the Aſſaults, which one Perſon may *Page6gg 

make upon another without forfeiting a Recognizance for keeping the . 
Peace, it may in the general be ſaid, that the Recognizance is not for- 


feited by any Aſſault, which could have been juſtified in an Action or 


upon an Indictment for the Aſſault. . | n 5 
9. A Recognizance for keeping the Peace is forfeited by Treaſon agginſt Lamb. 175. 
the Perſon of the King, or by any unlawful Aſſembling in terrorem populi. tHawk.130. 

10. It has been holden, that Words which tend directly to a Breach Lamb. 115. 
of the Peace, as challenging a Man to fight, or threatning to beat a Per- Hauk. zo. 
ton who is preſent, amount to a Forfeiture of a Recognizance for keeping 33 
the Feacc. | | ML es 

11. A Recognizance for keeping the Peace is forfeited by threatning Lamb. 175. 
to beat a Perion who is abſent, if the Perſon threatning do afterwards lie 
in wait to beat the Perſon threatned. | VET, 

12. A Recognizance for keeping the Peace is not forfeited by Words Cro. Car. 
of Heat, as calling a Perſon Knave, Liar or Raſcal : For althdogh ſuch 498. 

Words may provoke a haſty Perſon to break the Peace, they have not a Ker ++ 75 8 
direct Tendeney thereto; nor does it appear that the Speaker intended to %% 1 
carry his Reſentment any further. | 1 130. 

13. Nay it has been holden, that a Recognizance for being of good 01% Elis. 86. 

av10ur 15 not forfeited by ſuch Words; and a fortiori a Recognizance King's Caſe, 


tor keeping the Peace is not. Mo. 249. 
. 1Ha k. 130. 


oY A as; appar for keeping the Peace is not forfeited by a Treſ- = Inc. 
$ upon the L | un 1 1 1th 178 E 
15 lions ands or Goods of any Perſon, unleſs it be e ibi. 5. 
5. Nor is it forfeited by hurting a Perſon in playing at Cudgels or Pat. 234; 
ſuch like Sport by Conſent ; in as much as, ſuch Sports, which tend to aways | 
promote Activity, and Courage, are lawful. | | 
16. But a Recognizance for keeping the Peace is forfeited by wound- Bro. Car. 
ug a Perſon in fighting with naked Swords; becauſe no Conſent can Os 
make ſo dangerous a Thing lawful. 1. 


17. If 


* 


Caſe, ' Cro. Jac. 598. 1 Hawk. 130. Ante 414. | 


Ask. 18g. 5. A Releaſe however from the Perſon, upon whoſe r e, a N. 
l 


« i 


'SURETY,or ras PEACE. 


E 17. H Soldier hurt a Perſon, by diſcharging his Gun — 


without ſufficient Caution, it is not a Forfeiture of a Recognizance 


| — Abr. Leeping the Peace ; for although the Soldier would be liable to an Action 


for the Damage ſuſtained, this is not ſuch a wilful Breach of the Peace 

as is within the Meaning of the Recognizance. r 

Havez. 18. A Court of Quarter- Seſſion cannot proceed againſt a Perfon for 

| the Forfeiture of a Recognizance for keeping the Peace: But the Re. 

oi ee mult be fent into one of the King's Courts of Record at 
eftminfler. = ee, | 3 * 


x Rot. A. 19“ Advantage of a forfeited Recognizance muſt be taken by debe 


gow Facias, and not by Indictment. 
errow's . 


* 
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a 


05 gn what Cafes, a Reto izante foz keepi 
„ dilchazged. 2 bg 


Sw 53 1. FF the Perſon who has ente Fas Recopnizan et. | 
Holds eee ee Ns Br kedhlng the 


1 Peace die, the Recognizance may be diſcharged. 


x Lev. 235: 2. If the Perſon who has craved the Surety of the Peace die, the Re- 
zHawk 19. cognizance may be diſcharged. | 

*Pagebs . A Releaſe from the Perſon, upon whoſe Complaint it was entered 
Bro. Peace, into, is not a Diſcharge of a Recognizance for keeping the Peace ; for, 
pl 17. as the Recognizance was entered into to the King, it is not in the Power 

111. of that Perſon to N „ LY Veg | 

Mod. 209. 4. A Recognizance being entered into by a Huſband, upon Articles 
The Queen v. exhibited in the Court of King's Bench by his Wife to keep Nos Poaee for 


* clas Yi a Year: A Motion was made to diſcharge the Recognizance, upon a 


8 | N. that the Wife conſented thereto. No Rule was made; and 
| b 


olt, Ch. J. How can we diſcharge a Recognizance before the Con- 
thereof is performed. | | 


fr Mod. 209. cognizance for keeping the Peace was entered into, may; if no Time for 
its Continuance is mentioned in the Recognizance, be an Inducement to 

| the Court to diſcharge it. | | 
Bro. Peace, 6. The Demiſe of the King is a Diſcharge of a ae e for keep- 
15 ing the Peace; for as the Condition is /ervare pacem Neſtram, his Succeſ. 
zHawK.129- ſor cannot take Advantage of a Breach. | „ 
Bro-Recogn. 7. After the Condition of a Recognizance for keeping the Peace is 
wow Bro. broken, the King may pardon the Forfeiture ; But the King cannot tr. 
de leaſe the Condition before it is broken; in as much as, the Perſon, upon 


» i 


Fa, 24- hoſe Complaint the Recognizance was entered into, has an Intereſt in 


1Haw . 129. 


 zHawk.392. the Condition. F 


2 Rol. Abr. 8. It has been holden, that if a Recognizance for keeping the Peace be 


| E removed by a Writ of Certiorari, the Obligation to appear upon thc 
So ; 


Recognizance is diſcharged. | 


' Cro. Jac. 9. But this would be highly inconvenient; and it ſeems to be the bet. 
2 ter Opinion, that a Writ of Certiorari is no Diſcharge of the 
— to appear upon a Retognizance for keeping the Peace. 


erke. 10. If no Time for the Continuance of a Recognizance for keeping ti 


Peace be mentioned, it is in the Power of the Court, by which the 


» 


* 11 
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cogrizance was taken, or to which it has been certified, to diſcharge it 1 
u their Diſcretion. o. C 5 
11. The Practice of Courts of Qarter- Seſſion is to continue a 12 e 
cognizance for keeping the Peace from Seſſion to Seſſion, until it be : 


a practice of the Court of King's Bench is, to continue the Moda g. 
Perſon bound to keep the Peace upon his Recognizance for twelve Months; Anon. 
and if no Indictment be within that Time preferred againſt him to dif- Stra. 335 
charge it at the Expiration of that Time. 3 

13. This ſeems likewiſe to be the Practice of the Court of Chancery; 2 Will. 204. 
for upon a Motion to diſcharge a Writ of Supplicavit, it was ſaid by Lord — 2 
Mazclesfield Chancellor: The Application is too early; let the Party ſtay ©? 
antil a Year is expired, and in the mean Time let him take car? to be- 
have himſelf peaceably. 55 © vi 


00S ů — ꝗůiͤↄ . ͤ— K ¶ —?— — „% „„ i ot” 


Surety of the good Behaviour. «rugs 


the King for being of good Behaviour. 

A Recognizance for being of good Behaviour does in ſo many 
Reſpetts reſemble a Recognizance for keeping the Peace, that the going 
into the particular Conſide ration thereof would be. little more than a Re- 
petition of what has been ſaid under the Title Surery of the Peace. | 

But as wag of the good Behaviour may be granted in ſome Caſes. 
where Surety of the Peace cannot; and as a Recognizance for being of 

Behaviour may be more eafily forfeited than a Recognizance for | 
the Peace, it will be proper to ſhew, - Rs 


G en of the good Behaviour is a Recognizance entered into to 


(A) Jn what Caſes, Surety of the good Behavi- 
our map be granted, where Suretp of the Peace 
ought not to be granted. „ 

(B) What is a Fozfcitu:e of a Hecognizance foz 

being of good Behaviour, which would not have 

been fo of a Kecognizance foz keeping the Peate. 


* 8 ; e x : 
2 * 


- 


:& ali, of e 95 R911 8 | 
(A) In what Caſes, Surety of the good Behaviour 
man be granted, where Surety of the Peate ought 


* IS | ; r &. U = : 8 2 | 


+» > £ * 
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* 
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| N Boyce 34 E. 3. c. I. Juſtices of the Peace are im owered, «t 
| pour B 4% of all them that be not of good Fame, where they bal 
Tame to find << found, ſufficient Surety and Mainprize towards the King and his 


4 Inft. 181. 2. It is laid down, that the Words in the 34 E. 3. c. 1. them that bs 
2 H. 7. 2. B. zot of good Fame, extend only to ſuch Perſons, as are juſtly ſuſpected of 
3. A. having formed a Deſign to break the Peace. | | 
Lamb. 115, 3. This Conſtruction ſeems too narrow : For the Words them that be 
216, 117. wot of good Fame, do, in the uſual Acceptation of them, as well extend to 
Hawk. 132+ Perſons of a ſcandalous. Behaviour in other ReſpeRs, as to thoſe who give 
juſt Cauſe of Suſpicion that they intend to break the Peace, 
*Page6g7 4. A good deal is by the Words them that be not of good Fame, which 
Lamb. 117- are Words of great Latitude, left to the Diſcretion of Juſtices of the! 
2 Roll. Rep. peace: But it is laid down, that they have Power to demand Surety of 
199» 227% the good Behaviour of thoſe who ſleep in the Day and yo abroad in the 
Palm. 126. ws g ba P In g 9 
Hawk. 32. Night; of ſuch as keep ſuſpicious Company; of ſuch as are generally 
ef ſuſpected of being Robbers ; of Eves-droppers ; of common Drunkard:; 
and of all others, whoſe Miſbehaviour lay Oe reaſonably intended to bring 
them within the Meaning of the Statute, | 
Hawk. 193 5. The Author of an obſcene Book is liable to be bound to be of good 
| Behaviour, as a Perſon not of good ame. 
Lamb. 119. 6. Surety of the good Behaviour may be demanded of a Perſon who 
12Mod. 566. haunts Bawdy-houſes ; and of a Perſon who keeps Women of bad Fai! 
r 142. in bis Houſe ; and of all lewd Perſons, 
1Hawk. 132. 5 ET Bu UE YO | Ea 
|  22Mod.566.. 7. If a Perſon, who has no viſible Means to enable him fo to do, live 
' Claxton's at-an extravagant Rate, he may be compelled to find Surety of the good 
Caſe. Behaviour. dh 6 oh given el = +] 
2 Vent. 22, 8. If a Perſon have been guilty of exciting the People to Diſobedience oi 
23,24. Rud- the Law, he may be compelled to find Surety of the good Behaviour. 
gard's Caſe. | | | 6 5 
2 Lill. fr. 9. If one Perſon lie in wait to hinder another from coming to a Court 
| Reg. 649. Juſtice, Surety of the good Behaviour may be demanded of him. 
© Cro. Eliz. * 10. If J. S. offer a Woman Money to buy Medicines, 40 deſtroy! 
49. Cockain, Child of which ſhe is pregnant, he may be compelled to find Surety of tit 
v. Witman. good Behaviour. . ß! Ol A ts | 
1 Com. Dig. 11. Surety of the good Behaviour is by divers Statutes directed to be 
176 taken of the Offenders againſt thoſe: Statutes: As by the 1 M. J. 2.6.3 
of Perſons who have been guilty of diſturbing any licenſed: Preacher. | 
+12. By the 5 Eliz. c. 21. of Perſons who have been guilty of ul. 
J oO OED | 
13. By the 23 Elix. c. 1. of Perſons who neglect. to come to Church { 
the Space of one Month. ' | 5 | 
14. By the 1 Fac. I. c. 13. of Perſons who have been guilty of us 
lawful hunting, or of ſtealing Deer or Conies. | 
Styles 16. 15. A Juſtice of the Peace cannot however compel a Perſon io 31 
— Surety of the good Behaviour upon a general Information. 
e 
72 þ | | : 35 | 16, 8 
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„ SURETY or zur do BEHAVIOUR. 
16. Surety: of the good Behaviour may be granted for Words, which G Gi. 
at _—_ or deter an inferior Officer of Juſtice, as a Conſtable, in the 9. 5 


7 of his Office. ; f \ 5 TL EEE JOY 1  Heyzrard. : | 
W 2 Roll. Rep. 228. Palm. 127. 1 Ventr. 16. 1 Hawk. 133. 1 


It ma likewiſe be granted for Words of | Contempt ſpoken to an in- ing ſl - 
fro Magiſtrate as a Juſtice of the Peace or a Mayor, although he'be not 9 
in the actual Execution of his Office. JJ ( 


he | 1 Hawk, 132. 1 Lev. 52, 53+ 
: . 18. But it ought not to be granted for calling a Perſon Raſcal, Knave, = 1 
8 Liar or Drunkard; theſe being only Words of Heat. 25 * 
5 1 5 x 6.95 Palm. 130. 


Cco. Eliz. 80. 1 Hawk. 13% 


19. If one Man call another Liar in Weftminfler-Hall, or before any 2 Lev. 107% 
great Concourſe of People, he is liable to be bound to be of good Beha- 2 wy 


at be our. 3 | 
nd to 20. A Woman may demand Surety of the good Pehaviour againſt her a Vent. 343. 
give Huſband, if he be guilty of ill Uſage to her. 2 is Smithſon's 


: _ Cafe. 


which * 21, If a Perſon have been convicted of a Miſdemeanor, it is uſually Page 
f the Part of the Judgment, that he ſhall find Security for his good Behaviour 

ty s for ſome time. | 5 | 

Nt \ 


— r 
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(B) (Clhat is a Forfeiture of a Becognizance for 

being of good Behaviour, which would not 

have been ſo of a Becognizance for keeping 
the Peace, ” : 


1. JT is laid down, that the doing of a Thing, for which the Doer might Palm. 129. 
1 be compelled to find Surety of the good Behaviour, is a Forfeiture of Stamp v. 
2 Recognizance for being of good Behaviour. | 1 
2. But this is denied to be Law; and it ſeems to be very unreaſonable. oro. Car. 
The good of the Publick may make it proper in ſome Caſes, to compel a 449. 
ſuſpected Perſon to enter into a Recognizance for being of good Behaviour: de v. Hay- 
But it would be extremely hard, that the Recognizance ſhould be forfeited, an a : 
before he has been guilty of Miſbehaviour. | ION 
3. A Recognizance for being of good Behaviour is forfeited by the ſpeak- palm 129. 
ing of ſeditious Words. - | | Stamp. v. 
Hyde. Cro. Car. 499. 1 Hawk. 133. 


cerning whom they were ſpoken be not preſent. 1 Hawk. 130 
5. A Recognizance for being of good Behaviour is not in the general Cro.Eliz.86. 
Thee or King's Caſe. 

Drunkard, W 
6. But if Words of Heat are ſpoken to a Juſtice of the Peace in the 2 Roll. Rep. 

ne his Office, this is ſuch Miſbehaviour as ay to a For- RR 
#eiture of a Recognizance for being of good Behaviour; for the publick Hauk 2 
Good requires that Magiſtrates ſhould % treated with. Reſpect. " 

Fi l | | 


Vor. IV. 8 1 | 7. A Re- 


- 


FE 2 vr or Tut 68h „ is 
” Lambon16 4, A Aeg zance for being of good Behaviour is forfeited! the 
1 95 * * 'comizors having à Number of armed Attendants, although Euer 
. uilty of a Breach of the Peace. | 
8 ess. Gi fa Perſon, who is under a Recognizance for being of good Beha- 
Crabdell's. Yiour, is arreſted upon Suſpicion of Felony, and ak. zun 
— 2 cdl 622. Forfeiture of the Recognizance; ; and by the Court: * the Arreſt 
were e no Felony having been committed, the Recognizance is 
| Bp the Eſcape, which is a Miſbehaviour; it being the Duty of 
4 0 _ Pe on ny oo the JR anſwer to every Thing he is charged 


1 5 Lamd, x Ir 9- When a Nees for being of good Behaviour is purſuant to the 
| Direction of a Statute entered into by a Perſon, who has done ſomething 
oY 3 © prohibited by the Statute, the being afterwards guilty of another Offence 
Aa againſt the Statute is a Forfeiture of the Reco 2 x 
| Sen 10. In a Sire. facias upon a Recagnizance or being of good Behaviour 
| 25 | e Breach'afh med was, that the Recognizor had aſſaulted and veat J. 8 
— tn bin charged tht th W 
6 arreſted, 


End of the Foua ru VoLums. 


